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Answer-to-Question-_1

This memorandum will address whether WIC is vulbird@o constitutional challenges

by a variety of individuals and classes. Althoulgéré are several potential challenges
that could be mounted against WIC on the basienfigr and wealth discrimination,

these are unlikely to be successful. The statrgglsirement that states adopt measures to
implement WIC, and to develop pro-breastfeedinggramming targeted to black

women, however, may be subject to constitutionallehge. The statute's restriction on
providing pregnant women with abortion informatimay also run afoul of established

constitutional principles.

As a threshold matter, Congressional authorityiitate WIC must be established. An
argument may be made that WIC was passed und€amenerce Clause, since
purchasing food necessities is certainly an ecoadransaction, as required llopez,

and would have a substantial effect on interstatemerce due to the aggregate impact

of low-income women and families purchasing appdoveitritional food itemsSee,

e.g., Wickard, Raich. However, an easier argument may be made that Cssigrathority

to enact WIC stems from the Spending Clause. Stm®ress may spend federal monies
to promote the general welfasee Butler, a use of federal funds that reduces poverty and
malnutrition, particularly among children espegiatlinerable to such risks, is almost

certainly within constitutional limits on Congressal power.

Despite the existence of Congressional authorigntact this legislation, the

implementation of the WIC program might give riseconstitutional challenge by states.
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WIC currently requires state and local agenciessgsume several responsibilities, such as
the coordination of breastfeeding promotion effom®nitor nutrition facts of WIC-
approved foods, submit monthly financial reportd ather records to ensure compliance
with the federal program. Although Congress habaity to legislate, and in some
instance, infringe on state sovereigrage Garcia v. San Antonio, the federal government
cannot commandeer state officials into administgariederal progrankrintz. There

may be a colorable claim that WIC imposes signifidaurdens on scarce state resources
by requiring state officials to perform additionasks associated solely with WIC - tasks
that appear to be required without providing sttesfunding necessary to meet the act's
demands. If such a claim is brought, a reviewingrcaould likely sever the state

agency administration requirements and upholdehsmder of the act.

WIC also might be subject to constitutional chajjeron the basis of discrimination. The
federal government is bound to honor equal praiaqgtrinciples through reverse
incorporation of the 14th Amendment's EPC intoGtreAmendmentBolling v. Sharpe.

The Act facially classifies and accords benefitgrimups based on characteristics such as
gender, wealth, and race. Each of these potatitadlenges will be discussed

individually.

First, WIC facially limits program eligibility totauldren under the age of 5, and women.
Men are excluded from eligibility, and thus miglet &ble to bring a claim for gender
discrimination - this suit would likely be broudby a single father responsible for the
support of his children or other similarly situatadividuals. To defend a statute that

discriminates on the basis of gender on its fdwgbvernment must demonstrate an
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"exceedingly persuasive justificatiolJ'S. v. Virginia - a more traditional formulation of
the test is that the classification must be sulbstianrelated to an important
governmental interesgee, e.g., Frontiero v. Richardson, Craig v. Boren. However,

gender discrimination may be permissible if thedggrclassification is based on actual
biological differences, rather than social sterpesyof gender roles. That standard is met
here. WIC limits eligibility to pregnant, postpamtyand breastfeeding women - men
cannot, as a matter of biology, fit into any ofdbeategories. The program thus meets
the government interest of ensuring adequate iwurtak support for women who are in
especial need of essential nutrients due to theigélydemands associated with

pregnancy, childbirth, and breastfeeding. Thislengle is thus unlikely to be successful.

Next, WIC discriminates on the basis of wealthlithting eligibility to individuals from
households below or near federal poverty guideliAeshallenge against these
regulations might be brought by individuals who exeluded from program eligibility

but feel that government assistance is requiredam case. However, because wealth is
not a suspect class absent discriminasigainst the indigent in very specific
circumstancessee San Antonio v. Rodriguez, and no fundamental rights are at issue here,

this challenge will also easily fail.

Finally, WIC includes a mandate that state agerage®lop and implement
programming to promote breastfeeding by black wamelvocates for breastfeeding in
general might challenge this provision, arguing tha benefits of breastfeeding apply to
children of all races, and the government shoubtinmte breastfeeding to all members of

the population, not simply a single racial groufl.féderal, state, and local programs that
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include facial racial classifications are subjecstrict scrutinyAdarand. The
government must thus demonstrate that the claggditis narrowly tailored to serve a

compelling governmental interest.

Although Congress has found that breastfeedingmsfcantly less prevalent among
African-Americans, and that there are significaslth benefits from breastfeeding, | am
unsure that the promotion of breastfeeding amoisgoidrticular class rises to the level of
acompelling government interest. Nor do | believe the clasaifan is narrowly tailored

- although black women have the lowest prevaleffidzeast-feeding, opportunity for
improvement in breastfeeding rates appears in eaergl category. Congress' assertion
that "targeted intervention" within this populatismnecessary, although significant, is
not entitled to judicial deferencklorrison. There is no indication that programming that
encourages women of other races to breastfeed wotlldave a similar impact on black
women. Thus, | believe that if confronted with sacbhallenge, a court would strike the
portion of WIC calling for programming promotingdastfeeding among black women -
an easier fix would be to simply encourage stabgqamming of a broad, non-targeted

pro-breastfeeding campaign.

The final provision likely to be subject to subgtahlitigation is the act's restriction on
state and local agencies provision of informatibawd abortion providers to pregnant
women. Undefasey v. Planned Parenthood, an abortion restriction is unconstitutional if
it represents an "undue burden" - a state (orgtlerhl government) may not place a
"substantial obstacle" in the path of a woman sepkn abortion before a fetus is viable.

That standard is likely to be met here - the assgribes providing pregnant women who
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have requested information about pregnancy termomatith such information. Such
deliberate stonewalling seems in direct contrapiictwith the Court's command that the
government not interfere with a woman's right tckenan informed choice about the
termination of her pregnancy. As a result, thisvyggion of WIC will likely be struck

down, if reviewed by a Court.

In conclusion, WIC is unlikely to be held as an amstitutional exercise of
Congressional power - nor is it likely to consetaliscrimination on the basis of wealth
or gender. However, the Act's racial classificatiomay not withstand strict scrutiny, and
the provisions requiring state action to implentéetprogram, as well as prohibiting the
provision of abortion-related information to wom&ho ask about it may be struck

down.
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Answer-to-Question-_2

This memorandum will address the constitutionait{Congresswoman Ramirez's
Imitation Firearm Bill (IFB). The IFB will likely pss constitutional challenge on the
grounds of lack of Congressional authority, viaatbf the Second Amendment, and

concerns of federalism.

As an initial matter, Congressional power to ersach a law must be proven. The
Supreme Court identifies three categories of agti@ongress may regulate under the
Commerce Clause - the first (channels of interstatemerce) is not at issue here.
"Second, Congress is empowered to regulate andagbribte instrumentalities of
interstate commercer persons or things in interstate commerce. . . ."U.S v. Lopez
(emphasis added). Implicit in these first two catégs is the concept that Congress may
regulate commercgua commerce. The final category is those activitied thave a
substantial relationship to interstate commercés @hthority extends to instances when
Congress concludes that "failure to regulate [@$<lof activity would undercut the
regulation of the interstate market in that comrotiGonzales v. Raich. In addition, the
Necessary and Proper Clause may expand Congrésstiguto regulate interstate
commerce, as Justice Scalia argueRaich. However, the N&P Clause may only be
used in the case of an admittedly legitimate eserof Congress' enumerated powers.

See, e.g., Sebelius.
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The IFB appears to fall under the second categesyrumentalities of commerce. It can
be fairly assumed that toy manufacturers do notemiaktation firearms, and then sell
those firearms exclusively within a single staiestead, the toys are shipped to various
locations throughout the country. In this case gieernment is well within its authority
to regulate the commaodity in question, just as fsoggulated through the affixing of

nutrition information.

However, even if toy manufacturers did attemptddge the statute by manufacturing
and selling imitation firearms purely intrastatee Commerce Clause could still likely
reach the activity in question undeaich and the "substantially affects" prqraince
allowing purely intrastate imitation firearm manctiare would completely undercut the
commodity's interstate regulation. (The regulatdmssue here also clearly mektpezs
economic/non-economic test - the manufacture, p@msnd sale of imitation firearms is
inarguably economic activity.) Further, as JusBcalia pointed out in his concurrence in
Raich, the Constitution's Necessary and Propersglaway allow regulation of an
intrastate activity "even though the intrastatevégtdoes not itself 'substantially affect’
interstate commerce." Nor can manufacturers holgrapiously accepted bright-line
rules separating manufacturing from interstate cencenas a defensgee, e.g., Carter

Coal; E.C. Knight. Such lines were firmly rejected MLRB v. Jones.

The second line of attack is that the IFB violdates Second Amendment's express
command that "the right of the people to keep asat Arms shall not be infringed."

Advocates of gun ownership, especially the NRA likedy to challenge the law on these



470693 470693

Institution Harvard Law School Course / Session F15 Brown-Nagin - Con Law SOP
Exam Mode OPEN LAPTOP NA
Extegrity Exam4 > 15.11.18.0 Section All Page 9 of 14

grounds as the beginning of a slippery slope thds avith the banning of all firearms.
The right to "keep and bear Arms" was found to bt la fundamental right and an
individual right inDistrict of Columbia v. Heller. However, in botiHeller and

McDonald v. Chicago, the primary rationale advanced for the necesditihe Second
Amendment was self-defense, either from tyranrgo&lernment or other attackers. Not
only is there a serious question as to whetheatroit firearms meet the definition of
"Arms" as contained in the Second Amendment agtadkmatter, these "toy guns”
cannot advance the Amendment's judicially-recoghgective of self-defense. It is
therefore extremely unlikely that the IFB will bieteck down for violations of the Second

Amendment.

Finally, states may object to the federal governfaensertion into a realm that had
historically been subject to state control, as ghowthe first factual finding in the IFB.
The Bill further explicitly preempts any state océl legislation regarding the marking of
imitation firearms. However, it is unlikely thatee vague concerns of federalism will
trump the Constitution's express empowerment ofg@ess to "regulate Commerce . . .
between the several states." This point was comghcmade inUnited Satesv. Darby,
where the Court said, "It is no objection to theesgon of the power to regulate interstate
commerce that its exercise is attended by the sacrdents which attend the exercise of
the police power of the states. . . . [Whateveg]rtimotive and purpose, regulations of
commerce which do not infringe some constitutigarahibition are within the plenary

power conferred on Congress by the Commerce Clause.

Nor are the NATM's assertions that the currenttgafeechanisms (orange tips) are
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sufficient entitled to weight. Congress has maddifigs that indicating that orange tips
are not adequate to prevent misuse of imitatiegafims. These findings of fact, although
not dispositive, are entitled to judicial considema. Katzenbach v. McClung. Since it is
rational for Congress to have decided that additioegulation will decrease the
prevalance of imitation firearm-related shootingsd crime), their findings will likely be

upheld.

In conclusion, the IFB is likely to pass constibmi@l muster - it is a valid exercise of
Congressional authority to regulate interstate cenasn and accusations of Second
Amendment violations are inapposite. Additionallggue concerns of federalism and

irrational Congressional fact finding are unlikétyinvalidate the bill.



470693 470693

Institution Harvard Law School Course / Session F15 Brown-Nagin - Con Law SOP
Exam Mode OPEN LAPTOP NA
Extegrity Exam4 > 15.11.18.0 Section All Page 11 of 14

Answer-to-Question-_3

The 14th Amendment guarantees to all persons "guogdction of the laws." However,
even facially neutral statutes can have a dispargiact on classes of individuals. When
this occurs, discriminatory intent must be provemiake a constitutional argument
against a statute or policyashington v. Davis. If discriminatory intent is found, courts
will apply strict scrutiny to determine if the poyiis narrowly tailored to serve a
compelling government interest. Cases have replgdtmehd that within the higher
education context, racial diversity is a compellgayernment interesk.g., PICSv.

Seattle, Grutter v. Bollinger.

A method of achieving racial diversity that hasergty come into vogue are "percentage
plans". These plans grant the top 10-20 percegtazfuates in a high school automatic
admission into public colleges and universitiesmidstrators of these plans are fully
aware that de facto segregation provides gre&eiipod that top graduates from some
schools will be racially diverse, and should thieskviduals accept the public
university's offer of admission, the universityggial diversity will increase as well. The
question presented is whether administrator's @€tio implement percentage plans
constitute discriminatory intent and an impermiksisse of race in university admissions

processes.
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Percentage plans are an acceptable alternativ@isti©radmissions policies, because
they ensure that merit, not race, is the driveirzethe admission of students to public
universities. Although it is arguable that percgetalans represent an "intent to
discriminate" this discrimination is justified Isyate interests in diversity and its narrow

tailoring to avoid racial classifications.

Percentage plans ensure that the most qualifiadichuls from each high school are
admitted into public universities, regardless akrar other individual characteristics.
Although direct comparison of applicants might @v&me discrepancies (for example,
a student in the 12th percentile at a particulamgh-achieving school might objectively
perform better than a student from the 7th perkzeatia less challenging school),
percentage plans are a fair and workable solutiansure that the best-performing
students are provided with additional opportuniteesontinue their education. The fact
that this merit-based system has a racial impauf isnited relevanceSee Ricci v.
Destefano (finding that the results of a race-blind meriagxcannot be disregarded, even

when the result is racially disproportionate).

In some ways, this system may be preferable thdtistic admissions process
challenged irGrutter. There, although admissions processes were pagiptiolistic,

the risk that an individual's race, gender, or sépuentation would play a much larger
role in the admissions decision than acknowledgetained. No such risk appears with
the adoption of a percentage plan. By its own tethespercentage plan system takes
individual characteristics completely out of theiatjon - a student's performance is the

only metric used to determine university admission.



470693 470693

Institution Harvard Law School Course / Session F15 Brown-Nagin - Con Law SOP
Exam Mode OPEN LAPTOP NA
Extegrity Exam4 > 15.11.18.0 Section All Page 13 of 14

Of course, university administrators are aware pleatentage plans provide a benefit in
addition to ensuring that the most highly qualifsgddents are offered admission to
prestigious state universities. Due to housinggpas$t, socioeconomic factors and cultural
associations, percentage plans tend to increasivéesity of universities, since a
number of schools may be predominantly populatechimprity students. Some rejected
applicants have complained that because schoolngstraitors have adopted percentage
plans at least in part due to this effect on ursigdiversity, they represent an
unconstitutional intent to discriminate. Assumifay, the sake of argument, this is the
case, it does not necessarily follow that percenfdgns are unconstitutional under the

EPC.

Several cases have established that diversitgasrgpelling state interest within
institutions of higher learnindg.g., Grutter. It follows that percentage plans which
promote racial diversity do not, without more, ¢eea constitutional violation. Such a
violation may be made out only if the means chdegromote racial diversity are not

narrowly tailored.

Holistic admissions policies have also been helah¢éet demands that discriminatory
policies be narrowly tailored to achieve the statterestGrutter. Percentage plans
similarly meet the narrowly tailored requiremenmce they are facially race neutral and
avoid "insulating each category of applicants wegntain desired qualifications from
competition with all other applicantBakke. Percentage plans do not establish quotas or

assign "points” for membership in a given minogtgup, both of which have been
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rejected as not sufficiently narrowly tailored tongve strict scrutinyBakke; Gratz.
Instead, percentage plates-emphasize race in admissions decisions and restric

administrators' ability to elevate race and diwgr® a deciding factor in admissions

policy.

Because percentage plans serve a compelling statest in promoting diversity in
public colleges and universities, and do so incafly neutral manner without singling
out particular minorities for preferential treatmethey are a constitutional form of
affirmative action that emphasizes merit and agmasnt in university admissions

decisions.



