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Answer-to-Question-_1

Part A:

First, it is important to note that this challeng®eing brought under abstract
review. Because the laws have already been endiesesimilar to facial challenges in
the US system (Se@asey) but because it is being challenged by the mingatrty in
parliament it looks like German abstract reviewe(German Abortion Decision). The
lack of concrete facts likely won'’t affect the oomee of the decision as we saw in the
abortion cases but it will very likely change wihe tCourt perceives as its audience. The
abstract review here will likely facilitate dialogietween the courts and the legislature,
allowing the Court, as in th@erman Abortion Decision, to give the legislature clear
guidance on what is and is not constitutionallynpesible. Such dialogue will keep the
legislature for having to work under the shadowhef court and could improve the

legitimacy of both bodies.

~Anti-Hate Speech Provision~

The court should uphold the hate speech prohibition

The protection of speech is considered a prerdguisidemocracy and democratic
constitutionalist systems because it facilitatempetitive elections, a marketplace of
ideas (which in turn allows for a competition oéas, the best ones rising from the fray)
and also allows for the individual autonomy thamnaderacy requires of its electorate.

Freedom of speech is protected under the Westph@bastitution but that doesn’t mean
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that all speech is protected. If Westphalia folldlvs European tradition of disagreeing
with the US about the “presumption against pristnant” they are less likely to
presume that speech should not be restricted. idddity, while in the US Hate Speech
prohibitions are generally stuck down as conteselaliscrimination (but see
Brandenburg - where speech is “likely to incite imminent lagdeaction” it may be
prohibited), in Europe Hate speech is treateddistanct kind of speech that can and, in
some cases, must be suppressed (See Bickel). ptaelrsmay not be considered
protected expression but “verbal violence” (Beegstra). If Westphalia has embrace this

general view of Hate Speech the provision may beeldbas constitutional.

Yet, even if Westphalia does not ascribe to theogean view nor find a national
security exception for abridging the freedom ofesghe the Court should find the
provision, at least in part, to be constitutionatdler the Canadian Charter-esque provision
in its bill of rights.Keegstra laid out a similar case to the one before Westalfdiough,
that was concrete review and this is abstract}icguBickson used Section 1 (the nearly
identical provision in the Westphalia bill of rightto rule that the freedom of speech
promised in Section 2 could be abridged. If theesamalysis is used here the Court
should check first to see if there is a legitimaldgective for the law. This seems an easy
case: On top of trying to prevent harm to a miryagitoup (one of the special
responsibilities of courts in a constitutional demaey) this law could help prevent the
“rising violence” from getting worse and protedt\alestphalians from both possible
abridgments to their freedom of religion and brescbf their equal protection rights

(under the Westphalian bill of rights).
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If the Court determines that there is a legitim@igective it must determine if it is
proportional by determining that the provision isadonal means to attain that objective,
it minimally impairs, and is proportional as su@he court could find that it is rationally
connected because the violence’s origin is linketthé expression of anti-polytheist
sentiments. This may be a stretch but given theitgraf the situation it may be
appropriate. Minimal impairment is the weak link tgholding the provision. Unlike the
Canadian criminal law, this provision outlaws hspeech even in privateikely the
objective of the statute could be achieved witty@public prohibition but the gov't
could argue, as was hinted atipegstra, that a less restrictive means may not be
necessary if those means are disproportionatetyefisctive. Finally, because of the low
value of this speech and its high cost on a stdasoeiety the prohibition on this hate

speech is likely proportional as such.

The court should uphold the hate speech prohibittwen if it isn’t the least
restrictive means, Westphalia is an tinderbox raadsxplode. The only concern is that if
the court upholds it despite it not being the leastrictive means, it hurt the perception
of the courts legitimacy. If nothing else, the daan strike the “in private” restriction

and uphold the rest (as long as this is permittigdinvthe rules of severability).

~Polytheist-Children-Barred-from-Public-Schools Provision~

The court should strike down this provision under pseudo-section 1.

Barring the Polytheist children from the public sols will raises constitutional

issues first because it abridges the positive figktte Westphalian constitution to all



789160 789160

Institution Harvard Law School Course / Session S15 Jackson V - Comp Con Law
Exam Mode TAKEHOME NA
Extegrity Exam4 > 15.3.15.0 Section All Page 5 of 17

children under 14 to attend schools and could elation of their equal protection

rights.

It is important to note that a right to educatisrséen as distinct from other positive
rights and it almost always is exempted from thiggere of including positive rights in a
constitution (see Sunstein, Epstein, etc.). Thikesdhis act by congress, though not in a

formal way, more suspect perhaps than the Antidbytizing Provision.

This provision will also be analyzed under the plmesection 1 provision of the bill
of rights. There seems to be a legitimate purpos¢éhe law. It is trying to protect the
health of the other children and slow the possibiead of the Ebola virus. But it seems
to fail the proportionality analysis. Barring thielldren from public schools may be a
rational means to prevent the spread of the vindispaiotect the children but it unlikely to
be considered a minimal impairment or proportiasasuch. The legislature rejected an
explicit recommendation for a more narrowly taibgg@an from the public health
authorities. To ban ALL polytheist children on ohe basis that polytheists are more
likely to come in contact with Ebola and not sorhewsing that each child has personally
come into contact with it not only fails minimal pairment, it also looks like religious
discrimination, a violation of the equal protectidause. Even more troublesome is that
the government can extend this ban indefinitelyhwib limit. As above, an argument
could be made that following the public health auitly’'s recommendation would be less
effective and therefore the least impairing meansot necessary. This will likely fall on
deaf ears due to the equal protection concernspiidwsion could be considered

proportional as such because the threat of Ebaa ggeat and the less restrictive means
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would so costly that it warrants dramatic and @itient action. As mentioned above,
education, especially of children, is a particylapecial right. The court should strike

down this provision under the pseudo-section 1.

~Anti-Proselytizing Provision~

The Court should strike down the Anti-Proselytiziigpvision.

This reminds me of the Sri Lanka cases. DistirmifiSri Lanka, Westphalia, while
predominantly Christian, does not link Christiartibyit national identity, rather its
tradition is Polytheism which has been around fao*centuries.” This is also different
because Sri Lanka was concerned about the pragetynf one religion whereas this
prohibition applies to all religions and is for grd limited time, which would require

new legislation to renew.

Analyzing this provision under the pseudo-sectipth& purpose of this anti-
proselytizing provision could be two-fold: Preveéiné spread of disease and to prevent
inter-religious violence that could be sparked bysplytizing. If that is the case there
may be a legitimate purpose but we would need tmkmore. It is unclear whether this
is a rational means to achieve this goal. The tibgof prevent the spread of Ebola
certainly fails. Why single out religious proseitig? There could be some facts that
point to Polytheists as avid proselytizers and tdudeir risk of contact with Ebola this
makes sense. Absent those facts this objectiveialle. The objective of peace-keeping
Is possibly rational, more would need to be knohisTobjective likely fails on minimal

impairment though. As above, it could prohibit gysizing door-to-door but not, say,
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handing out leaflets or other peaceful public digplof religion. Proportional as such:
Again, we would need to know more. What is the agkiolence really? This is a pretty
big burden on religious freedom and free speechth@gacts stand now, this prohibition
is likely not proportional as such. The court shicstrike this provision down under the

pseudo-section 1.

~Emergency Power s~

The constitution explicitly limits the use of emengy powers (the suspension of
the bill of rights) in Westphalia to times of waYhile it cannot be denied that there is
civil unrest, this doesn’t seem to qualify as agtiof war. The parliament in passing these
provisions invoked a “national emergency” to justiiem. This is a dangerous road. As
we saw in the Weimar Republic, the loose use okthergency powers can destroy the
legitimacy of a constitution and a government.idaslackson wisely said in
Youngstown Seel that the use of emergency powers begets emergefitie court
should not permit any of these provisions on tleeigds of emergency power, thus

preserving its own and parliament’s legitimacy.

Part B:

The Court should follow the AWACS Decision thatlganent’s consent must be
obtained to deploy troops internationaliyless there is imminent danger. It should then
determine that there is no such imminent danges. fidree primary issues arise in

EWG'’s predicamentirst, if and when legislative approval is required &pldy troops
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internationally.Second, Must there be legislative approval in this cabkitd, what does

it mean to use the military only for “self-defense”

~If and When Legidative Approval isRequired~

Separation of powers is generally (though not usa#y) a fundamental aspect of
a constitutional system. The constitution allocaesmerated or implied powers to a
specific branch, usually to the exclusion of theeotbranch(es). Theoretically this creates
within the government itself incentives to protextividual rights and keep government
relatively small because aggrandizing any one lravauld necessarily diminish the
others. In the EWG case it is the Court’s respalitsilbo maintain this balance in such a
way that it will preserve the system going forward also protect and uphold the EWG

Constitution.

To accomplish these goals, the EWG Court will waribok primarily to the
German AWACS Il decision in making its own. As witle EWG, the German
constitution gave power to the legislature to declaar and control the military budget.
Germany has a “never again” constitution. Much@#ht reads its constitution and
makes its judicial determinations has to do with Iblasic understanding that present
Germany wants to be different from Nazi Germanye idea of German troops going
into other countries may be too reminiscent of BiaziThe Basic Law itself states and
has codified that Germany is a peace loving coufitingse were important factors in
AWACS which held that deployment of troops interoiaally required parliamentary
approval. But the Court determined that there wias@ of emergency exception in the

case of imminent danger, so long as the deploymasatsubject to being called back by
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the Bundestag.

While it would be nice to simply apply this modelEWG case, it may not be so
easy. As Kommers suggests, the history and cuttfutieese countries will come to bear
on these constitutional decisions. EWG’s constitusays that the military is to be used
only for self-defense but we don’t have any infotigra as to its history or past (we only
know that Westphalia was a peaceful society). @mother hand, the wording in the
German Basic Law may actually be more permissiv&aoftling troops abroad. Troops
can be used as PEACE-keeping forces, the kindeothat a peace-loving country might
value, indicating that EWG should limit its powerrhake war even more than Germany.
In the interest of respecting the separation ofgrsvand to avoid curtailing the people’s
(the ones who actually have to fight) ability tovea say (via their representatives) in

military decisions, the EWG court should follow @Gwny’s lead and adopt AWACS.

~Isthe danger imminent: Applying AWACS~

There is certainly danger. EWG citizens have bégtlked in Westphalia and there
is fighting near the boarder. | can’t lay out atatvhoint something becomes imminent
but the court must make this decision with the hetaof power between the executive
and legislature in mind. As mentioned above, thgriint use of emergency powers is
dangerous and when giving an exception to milithegloy on emergency grounds
should engender caution in the court. Whateverstatithe court makes, i would advice
them to keep emergency powers limited and to miag&erigger for them (what qualifies
as imminent danger) narrow. The loss of lives balgreater if the whole government

comes down than if the government is a little siowesponding to a threat.
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~What Constitutes Self-Defense~

| won't pretend to lay out what the EWG court sliblbld as being self-defense
under its constitution but the court should give liggislature general guidance on what
the court would see has “self-defense.” This seamashema to the US system of
concrete review but this is an abstract reviewtaede is relatively no downside. The
explanation should be understood to be dicta tbezafot binding the court but acting as
persuasive authority for what it should do in thife. Additionally, this would benefit
the country as well as the relationship betweercthets and the legislature. Military
action, when needed, must be taken quickly. [fi¢heslature does not know what would
or would not be constitutional it may hesitate witezannot afford to. Dialogue between
the court and the legislature is always a goodythinlittle heads up will make it clear
what rights must be protected and the limit on pgw&he only possible downside is that
if too much of this goes on the court could be seedictating to and constraining the
legislature unnecessarily. This could be seensasiaus breach of the separation of

powers.

Ultimately, the court should follow the AWACS Deias that parliament’s consent
must be obtained to deploy troops internationatiiess there is imminent danger. It
should then determine that there is no such imntidanger here. The executive and
parliament should determine if they believe thigent threat warrants action and is
“self-defense” within the constitution. The courtthe interest of dialogue, should give

the government some idea of what “self-defense”ld/awean.
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Answer-to-Question-_2

Okoth-Ogendo would be very pleased with the ddsieate an autochthonous
constitution. It wouldn’t claim that it will fix eerything but they will great more buy-in
and allow for a fuller expression of the peoplespigations for the country. Additionally,
it is a good sign that there is such a consensussgolitical parties for a new

constitution. It will make the whole process runrsmemoothly.

Part A:

In considering these possible models of constitutiaking, | will focus on
upstreams constraints and not on what should galat constitution outside of the

specific interests noted.

~Sitting ParliamenDrafts, Popular Vote Ratifies~

The first half of this model looks similar to theuh African model (not ratified by
the Constitutional Court). The first question isshihe sitting parliament got there. If
mode of electing parliament under the old regime diaproportionate there will be
concerns about legitimacy if they get to set tmmgeof the new constitution.
Additionally, by having the first crack at the ctingion they will likely put a system in

place that will preserve their own power. It is mnant that whoever drafts it is not
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necessarily the ones that will be able to usedysstem of put themselves in power. Such
incentives make it difficult to create a truly actbthonous constitution. It is also unclear
whether the parliament is the body most equippeddoh an important undertaking. As
a general rule, representatives are generalistthaisddon’t have any special training or
knowledge in governmental design. Th only thing ttauld make them especially
qualified is the fact that they were chosen bypeple but this qualification falls apart if
they weren't elected proportionately as mentiornt@olva. The final concern about having
the sitting parliament draft the constitution iattthere is a potential for gridlock when it
goes for ratification by popular vote. Without angy to signal what it is that the
populous wants (the downstream constraints) tisegeing to be a very real possibility of

competing interests and no incentive to compromise.

With the exceptions of the concern mentioned abbaeing the populous ratify the
constitution is a great idea. It puts the poweahmpeople, the need for consensus adds
legitimacy to the process and it cultivates a spircivic-mindedness by making the
general populous part of the vote and keeps thggstad in the process. The concern
would be that the people will be easily swayedHhwsyparliament. As their representative,
they are trusted by the people and if the peophét @onbrace the opportunity and inform
themselves, the process could devolve into ongestecess: Drafting by the sitting

parliament.

As to protecting the parliamentary system, it ipamant to note that this is not a
dichotomy. It isn’t either a super powerful presitler a parliamentary system. France

has a mixed system with an independently electesigent, a legislature, as well as a
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prime minister. That being said, the concern alanuhdependently elected president can

be solved by the how power is allocate within thestitution.

~Separ ate Convention Drafts, Popular Vote Ratifies~

The Separate convention can allow for some exgeiriishe process (bring in Prof.
Jackson, Feldman, Tushnet, Lessig, etc.). It ca@ @n objective-outside look at the
issues and facilitate compromise because they tan a dog in the fight. On the other
hand, they may see the process as a theoretigaigxea chance to try out some of their
theories. They don;t have to live with the conseges. It may be just as important to
have skin in the game as it is to be objective. A@garate convention can help to avoid
the participants to from building the system tgphilem get into power. You may want
elites involved but it might be wise to requiretthayone who work on the convention
not be permitted to run for office under the newtsgn. Of course, this may exclude

talented and civic-minded people from participativigich would be a pity.

There is less concern about grid-lock with the papuwote because the committee
is not involved in a power struggle with the popudoThere are still the same concerns
of the drafters “capturing” the populous. When apest from Harvard speaks, the

average person usually listens.

~Other Suggestions~
The South African model of constitution making ntibgke a good one to use here
because we are trying to transition from an oppregzrevious regime. The intermediate

constitution give the drafters a sense of whagagiired of them and having the court
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determine if the new constitution meets the spegifequirements lends legitimacy to the
process (the average citizen trusts courts). Themnoblem is that this would still lead to
some problem with current elites trying to retaawer but this may be avoidable with

the intermediate constitution.

An abbreviated version of the Iceland model mighnize. Using a panel of
citizens upfront allows for not only elites to mwolved in setting the terms of the new
constitution but the people as well. But to uséalied’s model, something has to be cut-
out. Iceland stands for the proposition (as perlimes Kenya) that momentum is vital to
the constitution-making process. Also, the Icelaratlel may not work for a country like
Colgentina. Iceland is small and homogeneous. lldvoaed to know more about

Colgentina.

Part B:

As mentioned in question 1, education will likedynd should, get special priority
among these positive rights. Education is seereesssary to a thriving democracy with
civic involvement. Additionally, while the other gitive rights seem to focus on the

individual, education benefits society as a whole.

As Colgentina has limited resources, following Swuth African model to provide
for these rights. These rights should be contingeritavailable resources.” In
Grootboom, the government is required to provide minimumsing but court

determines that there was only so much housingaheround and the responsibility of
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the government is to take “reasonable legislative @her measures.” It is a fine line to
walk because if no positive rights are provided tfwauld hurt legitimacy and cause the
momentum for the new constitution to wane but i ywomise these rights but do not
provide them (because the government doesn’t leveesources)then again there will
be a crisis. What will it mean to have a rightiéte is no duty bearer. One could make
the argument fromsahi that what the constitution is creating is a datytself but is not
providing an individual right, just a blanket dutyget minimum housing/medical
care/subsistence to as many people as possibkes@éms disingenuous though. The
best thing the constitution can do is acknowledhge tesources may be scares but and
they will be allocated to those who can benefitrtiast Soobramoney). This could lead
to other problems but transparency in the congiituwill make the bitter pill a little
easier to swallow and allow the parties involvethia drafting/ratification to take the

relevant information into account.

Part C:

(The ultimate irony is that a Colgentinan would distrust my views but readily
accept those of a german scholar...)

It was not Frankenberg’s point to say that therelmno unbiased comparative
study of constitutions or law generally but to sitate the need for “distance” and
“difference.” | should be listened to for the samason that any outsider should be. |
bring a unique perspective to the table, one prighadt common in Colgentina. In fact
Frankenberg would advocdier having the different perspective through which oae

reflect on any personal biases.
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It is true that | do not know the culture of Colgea every well and the advice |
give my not apply perfectly but the beautiful thimigout the comparative study of law is
that it gives samplings from across many nationkuces and people. It is likely true that
my U.S. training colors my advice and perspectivevithen so many other cultures and
ideas are considered, at some point the biasesneeaeaker and the personal views get
lost in the blend of that which is “other.” Whembved to South America to learn
Spanish, at first | had to translate everythingahted to say from English to Spanish and
then say it. When others spoke everything had tidmeslated in reverse. But, with time,
| began to think in Spanish. | no longer had tagtate. When | saw an object | thought
of it in Spanish. When | dreamed | dreamed in Sgfaristopped seeing the words as
something foreign but as connected. This is trugtwdying comparative law, with
enough time and some immersion, one no longenslasis similar from one’s own
ideas/system and what is different but rather #eefaw across cultures and countries as

an interrelated web, of which one’s own culture kghl system is but one part.

That, in addition to the fact that Kommers is rightat there are some universal

truths that bridge all cultures, is why they shottisider my advice.



