Civil Procedure Outline
[Themes Of Civil Procedure]
· Institutional Competence

· Legislature v. court ( who is better position to make decision? 

· State v. Fed court? 

· “Even if you’re right…” ( procedure can still bar. 

· Birmingham

· Competing Aims of Procedure – speedy, just, and inexpensive.

· Who decides? What exact question? Based on what? 

· Judge v. Jury

· Which level of court decides?

· What standard? 

· Where is the discretion? 

· Due Process…for whom? 

· P v. D 

· Rules v. Standard

· Sources of Law

· Constitution

· Statute

· Common Law

· Individual v. Aggregrate

· Fictions

· Ex. JNOV, Opt Out in CA. 
· Distinguishing/Analogizing/Benchmarking

· “Contracting Around” the Law

· Forum Selection Clause

· One-Size Fits All v. Tailoring

· Competing Narratives 

[Policy Concerns]

· Competing aims of procedure – just, speedy, and inexpensive. 
· Fairness and Access to Justice – height of the gates/barrier to justice system. 

· Asymmetries in Information

· Deterrence 

· Court v. Legislature

· Asymmetries in Information 

· Chilling Worthwhile Behavior

· Burden on the Courts – Limited Resources
· Gaming the System
· Predictability/Notice
· Consistency & Efficiency
· Rules v. Standards

· Ability to make decisions – trial v jury v appeals. 

· One size fits all v. tailoring

· Legitimacy of the Courts 

· Harassment of Parties

I.              #REMEDIES
 
Introduction
·      REMEDY: anything a court can do for a litigant who has been wrong or is about to wronged.
·      DAMAGES: sums of money.
· Compensatory: focuses o making P whole.
o   Punitive: focuses on punishing D. (might not even go to P)
·      INJUNCTIONS: orders to defendants to refrain from their wrongful conduct or to undo its consequences.
·      Rational Behind Remedies
o   $ or do something
o   substitutionary or specific
o   backward or forward thinking
o   punitive or compensatory
o   D or P focused
·      [English System] Two types of Courts: “at law” (jury) and “at equity” (judge)
o   “at law”: legal remedies = damages. Jury decides.
· Compensatory $ or Punitive $
o   “at equity”: equitable remedies = injunctions. Judge decides.
· Injunctions
o   “other”
· Statutory damages.
 
Damages
 
#Punitive Damages
·      [Purposes Of PD]
o   Historically
· Make an example, deter wrongdoing
· Extra compensation
o   Today – based on “gravity of the wrong and the need to deter similar wrongful conduct”
· (1) Punish (backward looking)
· (2) Deter (forward looking)
·      Absorb social cost. Can do it, but will pay for harm.
·      Absolute deterrence: want to stop behavior. Beyond just calculated harm.
·      [Consderations]
o   Eligibility: reckless, malicious, profit, outrageous enormity.
o   Degree: state constitution, small compensatory $, hard to detect bad behavior, financial status of D, harmed caused.
o   Restrained by:
· Monetary caps and/or
·      Can be arbitrary to circumstances (doesn’t consider degree of harm)
· Ratio to compensatory $$
·      Adjusts to harm caused, and is predictable, but can be arbitrary to some extent
·      [Process] Jury decides ( judge reviews ( reviewed by upper courts.
·      [Maritime] Exxon Shipping Co. v. Baker (captain Hazelwood drunk; spilled oil into ocean)
o   Maritime law case falls in fed. Jurisdiction. No previous common law (“issue of first impression”)
o   1:1 ratio with compensatory $$ upper limit in maritime cases
· Dissent (Ginsburg): congress should decide. Souter says PD is judicial creation, ok to determine.
· Dissent (Breyer): Numerical ration is too constraining. 
·      [Due Process Limitations] Determines upper limit of DP.
o   PD limited if “grossly excessive.” BMW v. Gore (500:1 ratio)
· Three Guideposts to Determine if Excessive
·      (1) how reprehensible is the defendant’s conduct?
·      (2) the ratio of the award to the actual or potential harm inflicted
·      (3) a comparison of the award to civil or criminal penalties that could be imposed for comparable conduct
o   Few awards above single-digit ratio will satisfy DP. State Farm v. Campbell (applied BMW guideposts to knock down 145:1 ratio)
·      [Harming Non-Parties] Philip Morris USA v. Williams (jury instruction to consider all Oregon smokers)
o   allowing PD to consider non-parties would be taking D property w/o due process.
· Harm to non-parties can still be relevant to reprehensibility of D conduct. Dissent (Stevens): “this nuance alludes me.”
o   Required gross negligence for PD (same with most states)
·      [Rules v. Standards]
o   RULES: Most constraining and rigid. Simple application process.
o   STANDARDS: intermediate level of constraint. Guide decisions but provide a greater range of choice or discretion; define a set of mandatory considerations.
o   PRINCIPLES: Least constraining. Provide nonexhaustive set of mandatory considerations.
 
#Statutory Damages
·      [Wrong Standard] Sony v. Tenenbaum (pirated lots of music; court applied BMW guideposts)
o   Statutory damages are NOT evaluated by BMW, but Williams. BMW ( PD damages. Willaims ( statutory damages.
 
#Injunctions
·      [Test] Ebay Inc. v. Mercexhange L.L.C. (ME had patent ebay used and sought permanent injunctive relief)
o   Plaintiff seeking injunction must satisfy four-factor test
· (1) suffered (has or will) irreparable injury
· (2) “at law” remedies ($$) are inadequate to compensate
· (3) considering balance of hardships between P and D, remedy in equity is warranted
· (4) public interest is not disserved
o   Injunctions designed for highly unique circumstances, not covered by $$.
o   Judge applies four-factor test (“at equity”). Subject to deferential standard of review.
o   SCOTUS problem in Ebay is that lower courts were too rule-like, too automatic.
·      If you wait too long to challenge injunction, you loose that option later. Time to appeal is when injunction is handed down, not later when the party is found to be in contempt. Tivo v. Echostar, Walker v. Birmingham
 
II.            PLEADINGS
 
Timeline of Litigation
·      FDCP 3: Civil actions is commenced by filing a complaint.
·      Only 5% go to trial. Outside resolution: self-help, negotiate, mediation/arbitration/ADR (alternative dispute resolution)
o   Trial is primarily about sorting out facts, in theory.
o   Settlement can happen at any point.
o   PRECLUSION: usually cannot try the case again.
·      See notes for illustration
 
#Complaints
·      Trend has been in the direction of more rigorous pleading requirements.
o   Require too much ( meritorious cases will not be brought/terminated ear.
o   Require too little ( suits w/o merit will go forward.
·      [Low Standard] Dioguardi v. Durning (J. Clark interpreted FDCP which he drafted; PF was pro se; originally dismissed for “failure to state facts sufficient to constitute a cause of action”)
o   No requirement to state facts sufficient for cause of action, only need “a short and plain statement of the claim showing that the pleader is entitled to relief” (FRCP 8(a))
· FRCP replaced old writ system. For federal, civil cases.
· P stated enough to withstand a mere formal motion. Judical haste makes waste. Basically saying it is job of court to bend over backwards to piece together claim. Throws open doors of courts. Only need a claim or story.
· Lower court had tried to dismiss under FDCP 12(b)(6): failure to state a claim upon which relief can be granted. Direct challenge to 8(a).
o   Very different than old Field Code that required facts sufficient for cause of actions (law/fact distinction)
o   “…complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.” Conley v. Gibson
· Affirms Dioguardi. Do not need to set out all the details. All you need is short and plain statement of the claim that gives D fair notice of claim and grounds it rests on.
·      [Twiqbal Revolution] Bell Atlantic v. Twombly (huge anti-trust class action [90% of country] against phone providers)
o   Some facts need to be show suggesting wrongdoing is plausible, not just probable.
· Need more info to discredit innocent explanation.  Worried about discovery costs ($$$).
· Conley’s “no set of facts” language not literal. Plausability requires facts that allow court to draw reasonable inference that D is liable.
· Dissent (Stevens): Why are we attacking such an early screen? Allow case, let judge manage discovery. Worried about killing litigation before facts are discovered Information asymmetry.
o   Twombly is relevant to all cases. Iqbal v. Ashcroft (suing under Bivens act for post 9/11 confinement)
· Iqbal “Two-Step”
·      (1) Toss out legal conclusions
·      (2) What’s left ( take as true.
o   Theoretical Consequence of TWIQBAL         
· Law/fact distinction is back!
· More judicial discretion. Relying on judicial experience & common sense.
· Accelerating merits/fact-finding. “plausible” used sooner to see if case has merits.
o   Real-World Consequences
· Empirical data is mushy.
· Information asymmetry cases less likely to get through
· Over pleading (trying to avoid getting thrown out)
 
	Conley
	Twombly
	Iqbal

	Aim is notice. No fact/law distinction
	Aim is “notice” AND discovery costs (need some facts)
	???? / protecting D?

	“Taken as true
	“Taken as true”
	“Two Step”

	Consistent w/ possible entitlement to relief
	“Plausible” (try to rule out innocent explanation)
	“plausible”


 
·      FRCP 12(b): Seven Defenses (motions) for D
1)    SMJ (most favored)
2)    PJ
3)    Improper venue
4)    Insufficient process
5)    Insufficient service of process
6)    Failure to state a claim upon which relief can be granted
7)    Failure to join a party under Rule 19 (adding ppl to the case).
· 2-5: “Disfavored” – if you don’t bring up, cannot do so later
· 1, 6-7: “Favored” – use anytime
 
Answers (court’s effort to target disagreements)
·      Four most common types
o   Admissions or Denials
· FRCP 8(b): Responding to a pleading, a part must admit or deny the allegations asserted against it by an opposing party.
·      Exception is when party “lacks sufficient knowledge or information to form belief about truth of allegation.
o   12(b) defenses
o   Affirmative defenses FRCP 8(c)
· “I did it, but have an excuse.” Party has BoP.
o   Counterclaims and Cross-Claims FRCP 13
·      Also, when filing answer, D needs to consider whether to implead 3rd party or add parties.
·      If you don’t answer, you lose by default. FRCP 55
 
III.         DISCOVERY

· [Basic Tools]
· Interrogatories: Questions put to other party, seeking information relevant to the issues in the dispute. 
· Inexpensive, but often ineffective. Most effective for basic background info. Also useful to force an opponent to specify the grounds of the general claims raised in a complaint/answer. Used early to help develop plan for further discovery. 
· Production of Documents (R.34): tend to draft broadly to snag as many documents as possible. Opposing side will construe request as narrowly as possible and raise objections (if w/o substantial basis, can be sanctioned R.37). 
· Not limited to documents, but requires tangible things, like a car or urine sample.
· Electronically stored info is discoverable. 
· Oral Depositions (R.30):  testimony from a witness under oath. Subject to penalty for perjury. 
· Most effective means of obtaining info before trial. Get to see witness. Required to answer questions spontaneously. Can frame follow-up questions based on previous answers. Get deponent “on the record” ( commits her to a detailed account of facts.
· Drawback: time and expense. Generally taken toward end of discovery phase. 
· Can be “any person, including a party.” Non-parties (witnesses, treating physicians, etc.) can be deposed. 
· Physical/Mental Examination (R.35): only for “good cause.” 
· Request for Admissions (R.36): Narrows scope of trial be eliminated uncontested issues. 
 
IV.          JUDGE & JURY
 
#Summary Judgment
·      Applies to BOTH jury and non-jury cases. After discovery happens, whether are not there is no genuine dispute of material fact. (No point in jury if there are no facts to be decided)
o   Trying to predict what the evidence will be at trial. Considers pleadings, affidavits, and discovery junk.
o   Usual brought by D (trying to get case kicked out of court before trial)
· Only has to show one element is not met. PL would have to prove there is no dispute on ALL elements.
o   Historically, not a big deal. “Trilogy” showed it was a real thing. Enormous discretion built in for judge
·      FRCP 56(a): Identify each claim or defense on which SJ is sought. Movant must show there is no genuine dispute as to any material fact.

	 
	12(b)(6)
	56

	Who decides?
	Judge
	Judge

	Question?
	Should we even allow discovery?
	Is this trial-worthy?

	Based on?
	Failure to state a claim.
(1) is this even illegal?
(2) did P tell enough of story in complaint?
	Genuine dispute as to any material fact
(1) is this even illegal?
(2) did nonmovant show possible evidence in record that is disputable?

	Posture
	Facts “taken as true”
	“taking inferences in favor of non-movant.” Look at record—depositoins, documents, etc.


·      [The Trilogy]
o   Celotex Corp. v. Catrett (D died of asbestos exposure)
· In SJ, you don’t have to give own evidence affirmative negating. You can simply point to other party’s record. Don’t have to provide evidence.
·      Prove negative by (1) give own evidence (affidavits, documents, etc.), or (2) point out, “they’re missing what they need.” Court in said you don’t have to do (1).
·      Shifts burden of proof to non-movant to show genuine dispute of material fact.
·      Shows SJ is real tool for judges, not just a weird shortcut.
o   Anderson v. Liberty Lobby, Inc.
· SJ requires court to predict what will happen at trial, if evidence will meet burden of proof. Standard: “clear and convincing” for libel cases.
·      RULE: taking legal standard used at trial, and think about them at SJ
·      Dissent: Judge cannot help but weigh evidence.
o   Matsushita v. Zenith
· Where the record taken as a whole could not lead a rational trier of fact to find for the non-moving party, there is no genuine issue for trial.  
·      Dissent: you’re weighing evidence and assessing credibility!!
·      [Post Trilogy]
o   Scott v. Harris (cop chase in Georgia)
· Based on record, no reasonable jury could find for the P.
· Dissent: reasonable jury could see it differently. Jury should hear case.
o   Tolan v. Cotton (mistaken stolen truck; altercation w/ police outside house)
· Per Curiam (anonymous). Denying SJ. Limit on Scott v. Harris.
· Clear disputes of material facts. Court inappropriately weighed evidence.
 
#Right to Jury Trial
·      Jury Trial if [statute give right OR 7th amendment gives right] AND must ask for it. Otherwise, beg judge FRCP 39(b) OR all consent FRCP 39(c).
o   Right to jury trial waived if not asked for. But can be reinstated later by motion at judicial discretion.
o   If statue gives RtJ, or 7th amendment does, then doesn’t matter if other is silent. “Floor” not “ceiling.” (if both are silent, you can still get one by consent.
o   RtJ is option. Not required.
·      [Statutory Damages] Feltner v. Columbia Pictures (P won on SJ; determined SD at bench trial)
o   RtJ includes RtJ to determine amount of statutory damages.
· Do 1791 historical analysis. Why? b/c of the word “preserve” in the 7th amendment. Distinguishes which types of actions get juries.
·      If under common law ( Jury. Under equity ( no jury.
·      If it has legal component ( jury (even if it has equity component too).
·      [Patents] Markman v. Westview (issue is where jury or judge defines terms in laundry organizer patent)
o   Judges are better at interpretation and would lead to uniformity (precedent)
· Claim is essential to patent law. Now, each trial has Markman hearing where judge determines what terms mean w/ experts.
 
Direct Control of the Jury
·      VOLUNTARY DISMISSAL: P has right to dismiss voluntarily before D files answer/motion. If without prejudice, can bring claim again.
o   PL can apply to court for VD during trial, but if case has gone very far (resources/time spent), then probably will be with prejudice.
·      INVOLUNTARY DISMISSAL: Court ordered, res judicata effect.
·      DIRECTED VERDICT or JUDGEMENT AS MATTER OF LAW (JMOL) 50(a): motion, must consider evidence of non-moving party in light most favorable—taking all conceivably believable evidence as true and giving the benefit of all reasonable inferences.
o   FRCP 50(a): If party has been fully heard on an issue during a trial and court finds reasonable jury would not have legally sufficient evidentiary basis to find for a party…
o   Can have DV at any point before submission to the jury.
o   Underlying concern: is this jury worthy?
·      JUDGMENT NOTWITHSTANDING THE VERDICT (JNOV) or RENEWED JUDGMENT AS MATTER OF LAW (RJMOL) 50(b): Same test as DV or JMOL
o   Looks better for jury to decide AND jury verdict is harder to overturn on appeal.
o   If JNOV is reversed on appeal, don’t have to do new trial. If DV gets reversed ( new trial. No jury verdict to go back on.
o   Maybe judge wants more time to decide?
o   If we have 50(b), why do we have 50(a)?
· Avoids 7th amendment issue: we call it renewed motion, helps us get it away from idea that judge is taking verdict away from jury (“re-examining facts” ( expressly against 7th amendment). Renaming JNOV is an effort to tie 50(a) to 50(b). “Linking back” to rewind clock and not overturn jury. Have to raise 50(a) to get 50(b) ( power of fiction.
·      MOTION FOR A NEW TRIAL R.59: if judge messes up, or bad evidence, or jury verdict is excessive or inadequate (demonstrates J misunderstood its duty or acted with extreme prejudice), or b/c of jury misconduct, or “verdict is against the weight of the evidence.”
o   Problem has to substantially affect outcome.
o   Additur: D agrees to pay more $$.
· SCOTUS says no additur in fed courts.
o   Remittitur: P agrees to take less $$
· Done under threat of motion for new trial. Common law way of knocking damages down. Fiction. Lead choice up to P.
· In fed. Courts, judge can’t just adjust damages (“re-examining fact”)
·      GENERAL VERDICT: asked only to find for P or D.
·      SPECIAL VERDICT: judge structures a jury’s reasoning process. Ex. written questions to the jury.
o   FRCP 49(b): General verdict w/ written questions.
·      BIFURCATION: split cases by issues or phases.
o   Jury’s compromise if handle all issues at once
o   Easier analysis
o   Saves waste
o   Encourages settlements.
· R.60. Relief from a Judgment or Order

· (b) Grounds for relief from a final Judgment, Order, or Proceeding. Court can relieve a party or its legal representative from a final judgment for the following reasons (1) mistake, inadvertence, surprise, excusable neglect, (2) newly discovered evidence, (3) fraud, (4) judgment is void (not discretionary; failure of jurisdiction), (5) judgment has been satisfied/released/discharged, (6) any other reason

 
#Appeals
· (1) Standard of Appeal (when should they reverse?) and (2) when can you appeal? 
	Standards of Review
	Remittitur
	Due Process Limits

	Appeals Court 
	“Abuse of discretion”

· Compensatory $$

· Statutory $$

· Punitive Damages
	“De novo”

· Punitive damage constitutional questions

· Statutory $$

	Trial Court: 
	Judges: “grossly excessive”/“shocks conscience” 

Jury: (instructions)
	Judge: BMW/SF (or whatever?)

Jury: (instructions)


· If compensatory $ is a fact ( falls into 7th amendment territory. 
· Judge is closer to fact finder. We want to be deferential. 
· Common law remittitur includes PD. 
· Instructions are always a matter of law. 
· Strengths/Weaknesses
· Trial Judge
· Strengths: close to case. Actually there. Sees witnesses. 
· Appeals Court (3 judges)
· Strengths: More time. More # brains. Better briefing. Certainty/precedent setting. 
· Weakness: cold record. 
· [Standard Of Review For PD] Cooper v. Leatherman (50k comp & 4.5m PD)
· Appeals court is better positioned to review PD. Trying to set precedent. Law thing ( de novo. 
· Gore analysis is a wash. (1) ( trial. (2) ( equal. (3) ( appeals. 
· Aim is to punish and deter. Different than calculating harm of CD. 
· PD is fact sensitive, but its mixed law and fact. 
· Tests are mushy ( need to use fact scenario to create precedent. 
· What about 7th amendment? Not a “fact.” Punish and deter is moral judgment.
· Can appeal if: 
· “Final” (28 U.S.C. § 1291) 
· End of district court proceedings (most times)
· Not yet at end, but “final enough”
· E.g. “Collateral Orders” (ex. qualified immunity)
· (1) Independent/separate from merits of actual case, OR
· (2) Too important to wait/not be reviewed. 
· “Interlocutory” (28 U.S.C. § 1292)
· E.g. 23(f) (granting or denying class action certification), others. 

· Terms

· “reverse” – flips decision

· “vacate and remand” – decision nulled, send back to trial court to try again. 

· “dismissal” – not ready for appeal. 

· Examples

· Iqbal – QI appeal, in this case, is NOT factish. 

· Plumhoff – lawish rather than factish. Johnson was factish. 

· Questions were legal. No one  is disputing facts. 

#Settlement

· Can settle at any time. 
· R.41 – Rules to settle in D.C. 
· (A)(ii) – Settlement. “a stipulation of dismissal signed by all parties who have appeared.” 
· (A)(i) – Withdrew before answer filed. 
· Standard view of settlement
· If parties are agreed on estimated value ( settle. Only views are divergent ( won’t settle. 
· Are people rational? 
· View/weigh facts differently
· Salience
· Self-serving bias. 
· Lawyers incentives/agency costs
· Framing/anchoring
· WTA/WTP
· Asymmetry in sophistication
· Incentives change along litigation timeline
· Gaining info as litigation progresses. Not only evidence, but indications on what judge thinks. 
· As trial continues, litigation costs shrink.
IV.         #PERSONAL JURISDICTION
· PERSONAL JURISDICTION: reflection of the geographic limitations on the judicial power of the sovereign states w/in federal system. 
· Considerations for P
· “P-friendly.” Time/dockets. Favorable Procedures. Damages. Favorable law. Convenience. Fees. Judges/Juries. 
· Considerations for Policy Maker
· Predictability. Forum-shopping. Experience/expertise (“local”). Convenience. Day in court/access. Evidence. Fairness/burdens. Consistency. Balance of power b/t fed and state. Sovereignty of states over jurisdiction? 
· [Sources Of Law]
· Rule 4(k)(1)(A): PJ over D for federal jurisdiction is same as state jurisdiction of that area. 
· Fed law hooks to law of state (“long-arm statutes”). Artificially limits PJ of fed courts. 
· 4(k)(2): if no state has jurisdiction ( any fed court can grab D. Only for fed law claims. 
· State statutes/laws (“long-arm statutes”): some point to U.S. Constitution (due process)
· R.4(k)(1)(A) -----(points to)---( state “long-arm statutes” -----(sometimes point to)--( U.S. Constitution/Due Process. 

· [PJ Overview] – Grounded in Due Process of U.S. Constitution
· [Traditional] – Idea of being “there” in the state. 
· Domicle/resident – Principle place of business. Incorporated. Where D lives/works.

· Property (in cases about property in state)

· “Tag” – served w/in jurisdiction.

· “Consent” – very strong. If you consent, you’re stuck. 

· Contract. E.g. Carnival

· “Implied” consent (driving car in Mass)

· Assign agent

· Wavier – R.12(g), 12(h) ( if you don’t contest right away, you lose it. 

· [Modern] – about what is “fair.” ( “minimal contacts” and “fair play and substantial justice”
· [General] – Sue about anything b/c you’re resident of state. Daimler
· [Specific] – Sue about things “arising from” contacts. 

· WWVW v W – “purposeful” min. contacts. FP & SJ (“reasonableness”)

· Calder – “the effects test”

· Asahi – “stream of commerce”

· [Minimum Contacts] International Shoe Co. v. State of Washington (D had salesmen in Washington, sent one pair of shoes for display)
· Due process requires only that D have certain minimum contacts such that the suit does not offend “tradition notions of fair play and substantial justice”. 

· Contacts depend upon their quality and nature for PJ. D’s contacts were systematic and continuous. Resulted in large volume of business. Benefited from state’s laws. 

· Created specific and general PJ

· [General] “there” ( continuous and systematic activity. Activities so present in state you can sue about anything. 

· [Specific] “there” sometimes ( single or isolated items of activities. 

· However minimal the burden on D, cannot be called into court unless he had “minimum contacts.” Unilateral activity of P does NOT count. D must “purposefully avail” itself of privilege of conducting activities within the forum state. Hanson v. Denckla
· [Purposeful Contact] World-Wide Volkswagon Corp v. Woodson (bought car in NY; had accident in Oklahoma which caused fire)
· Must have purposeful contact. Foreseeability by itself is not enough. Foreseeability is NOT “wholly irrelevant.” But it is the D’s conduct and connection with forum state such that D should reasonably anticipate being hauled into court. 

· Mere unilateral activity of P is NOT enough. Cannot be random fortuity. 

· Seems to break Shoe into two-part analysis:

· (1) are there minimum contacts? 

· (2) anaylysis of FP & SJ? 

· [Effects Test] Calder v. Jones (D wrote article in FL about P who lives in CA)

· Effects were primarily felt in CA. Knew it would harm P there. Where career is. 

· (1) Harm known to occur in forum. 

· (2) “Aimed at” forum. Writing about CA activities. 

· D had “purposeful contact” b/c he knew harmful effect of .com trolling would be felt in CA where business/industry of P were. Core concerns of “reasonableness” ( think about D/P burden of litigation, public policy, interests of forum/home state. Panavision v. Toeppen
· [Stream Of Commerce] Asahi v. California (P in motorcycle accident sued manufacturer who then flied a cross-complaint against manufacturer of one part of the tire)
· [O’conner] – Need something more beyond foreseeability/knowledge that product will end up in forum state. “Stream of Commerce Plus”. Ex. design for market, marketing/adverstising, servicing, distributer/sales agents in state. 

· [Brennan] – “Stream of Commerce”. Only need predictable flow. Regular and anticipated. Knowledge is enough. 

· [Reasonableness Factors]

· Would the burden to D impact his ability to mount a defense? 

· Does the state have an interest in resolving the dispute? Greater of laws/policies at stake or where state citizens/corporations are involved. 

· Does the P have a strong interest in obtaining relief in the forum? Or, are they forum shopping? 

· Does choice promote the efficient resolution of controversies?  Shared interest of the states in furthering fundamental substantial justice? 

· [Applied] Walden v. Fiore (gambling money seized in Georgia)

· Proper question is whether D conduct connects him to forum in meaningful way, NOT where P experienced harm. Knowing P was in Nevada is not enough to target Nevada. 
· D’s connection to forum matters, NOT persons there. Must be substantial connection. D, not P, must create contacts. 
· Calder construed to be about “effects” that tied D to Cali, not just where P felt injury. Def. of wrong (libel) seems to play into analysis.

· PJ cannot be based on unilateral nature of P. Concerns: fairness, sovereignty.  

· [Tools Of Statutory Interpretation]
· Text
· Purpose/history
· Precedent
· Legislative history
· [General Jurisdiction] Daimler AG v. Bauman
· For GJ, you need traditional notion of “at home.” Continous corporate operations within a state are so substantial and of such a nature as to justify suits entirely diff than those activities. Continuous and systematic. 

· Principle place of business. Locale of incorporation. Perkins was only exception to being “at home” ( guy ran his company in the Phillipines from Ohio (PPoB).

· Mere purchases, even occurring at regular intervals, are not enough.  

· No reasonableness test for GJ. Always fair to sue in home state. 

#Venue and #Forum Non Conveniens
· VENUE: place of trial. About choosing districts. In NY, what district are you in? Places a further limitation on P’s options in selecting a forum. 
· Venue, like PJ, is a personal privilege of D ( it may be waived (failing to raise it in response). 
· FORUM NON CONVENIENS (forum not agreeing): Courts may (discretionary) refuse to take jurisdiction over matters where there is a more appropriate forum available to parties. Concern: forum-shopping (picking a court merely to gain advantage in the proceeding)

	
	Personal Jurisdiction
	Venue (federal)
	“Forum” (convenient)

	Purpose
	Power of the state over D.
	Which court w/in federal district. 
	Which court to transfer case w/in PJ/Venue. About policy considerations. 

	Source of Law
	Due Process clause. Statutes. R.4(k). 
	28 U.S.C. 1391 (b) – General Venue for Civil Actions
(1) D(s) resides, if all D’s are resident of State.

(2) “Substantial part” of the events or omissions giving rise to the claim occurred, or property that is subject of action is situated. 

(3) If (1) & (2) don’t work, any dictrict which D is subject to court’s PJ. 
	28 U.S.C. 1404(a) – For convenience of parties, in the interest of justice, a D.C. may transfer any civil action to any other district where it might have been brought or to any district to which ALL parties have consent. 
· For reducing burdens on parties. 

· About convenience. 

	How to enforce? 
	12(b)(2)
	Must. 1406(a) – if wrong venue ( dismiss or transfer. Rule-like. R.12(b)(3) – dismiss for improper venue. 
	Discretionary. 1404(a). Standard-like. 


· [FORUM-SELECTION CLAUSE] Atlantic Marine
· Forum-selection clause goes under forum, NOT venue. 1391(a) says all civil actions. NOT decided by contracts. 
· Venue is decided by statutory creation. Cannot contract around statute. Why else would congress do catch-all 1391(c)?
· Burden is on party that wants to break forum-selection clause to show public-interest factors overwhelmingly disfavor transfer. 
· Presumption is that FS clause is enforced. 
· Also, private interest considerations are ignored ( knew/bargained for private interest when signed contract (PI considerations contracted away). 
V.         #SUBJECT-MATTER JURISDICTION
· SMJ: power of the court to hear a case. 
· [State Court] – “General” SMJ. Can hear almost anything (except for fed exclusive – patents, copyright, etc.)

· [Federal Court] – “Limited” SMJ. Under SMJ, usually talking about fed courts. Presumption is fed courts DON’T get to hear the case. 

· [Article III § 2 – Power Of The Judiciary]
· “Fed Q” – All cases arising under the constitution. “an ingredient”, Osborne.  §1331

· “Diversity” – between citizens of different states. §1332

· Specified – Admiralty law. Ambassadors. Between states. 

· Gives power to create courts, but legislature has do it ( §1331, §1332. 

#Federal Question
· 28 U.S.C. §1331: the district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States. 
· “arising under” seems simple, but actually complicated. 
· Court has interpreted §1331 much more narrowly than constitutional language. Only applies if P’s claim requires proof of federal law. 
· Mottley and Grunn/Grable analyze when fed law component is good enough. 
· [Anticipated Defense/Well-Pleased Complaint] Mottley v. Louisville & Nashville Railroad Co. (about life-time railroad passes, a contract claim [state issue]; P brought up anticipated defense of D and argued it was unconstitutional)
· Anticipated defense doesn’t count for “arising under” federal law. 
· SCOTUS brought up SMJ. Court can bring it up w/o parities requesting and kick it out even if parties agree. Cannot stipulate SMJ. 
· Fed Q NOT about just “an ingredient.” Need to be a well-pleaded complaint: Fed Q can’t be thrown into complaint. Has to be part of case, arise from cause of action. About whether P would have to raise the federal issue in a complaint that includes the elements she needs to prove to establish her claim, and only those elements. 
· Difficult b/c could not have won w/o winning fed issue. 
· SCOTUS worried about forum-shopping. Ppl gin up fake defenses that bring up fed issues. 
· Adhering to the presumption that fed SMJ is limited. 
· [Embedded In State Claim] Gunn v. Minton (alleging malpractice [state claim] in handling a patent case [patent cases handled by fed courts])
· A case can “arise under” federal law in two ways: 
· (1) Federal law creates the cause of action asserted. 
· (2) [Grable Test] “small and special category” for state-originated claims. Federal jurisdiction over state law claim will lie if fed issue is:
· (1) necessarily raised
· (2) actually disputed
· (3) substantial, AND
· (4) capable of resolution in fed court w/o disrupting the federal-state balance approved by Congress. 
· P did not meet (3) and (4). (3) = importance to fed system as a whole. “Do we care enough?”
#Diversity of Citizenship

· 28 U.S.C. §1332: Diversity of Citizenship
· (a) – The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum of $75,000, exclusive of interest and cots, and is between:
· (1) citizens of different states;
· (2) citizens of a State and citizens or subjects of a foreign state (doesn’t count if foreigner is permanent resident/domiciled in same state)
· Requires “complete diversity” ( no matching parties on either side of the “v”.
· P can aggregate $$ against a single D to meet the aic requirement. 
· P CANNOT aggregate $$ from claims against two separate D’s. Also does not work if one D’s aic is met and the other is not. Each claim needs to meet the aic. 
· Two P’s CANNOT aggregate $$ against a single D. BUT, if one P’s claim satisfies diversity and AIC, then a second P can bring a claim against a single D under supplemental jurisdiction. 
· (c) – corporations are citizen of every State by which it has been incorporated AND of the State where it has its principle place of business. 
	28 U.S.C. §1332
	Individuals
	Corporations

	“Citizens” (
	(1) Resident, AND
(2) Intent to stay. 

Idea of being “domicile”. “Domicile” stays wherever it was until it changes. 

	Classic two: (1) incorporated, and (2) principle place of business. 

Hertz gives definition ( “nerve center”


· Tend to think fed court ( pro D. State courts ( pro P. 
· “Removal” – D moves case from state to fed court. 
· “Remand” – fed court sends back. 
·  [Nerve Center] Hertz Co. v. Melinda 
· PPoB = “nerve center” ( place where coprporations high level of officers direct, control, and coordinate the corporation’s activities. Typically found at corp. headquarters. Place where majority of executive and administrative functions are performed. Not simply an office where the corp. holds its board meetings. 
· Primary consideration is making things as simple as possible. 
· Maybe we’re not so concerned any more about out-of-state bias? 
#Supplemental Jurisdiction
· 28 U.S.C. §1367 – Supplemental Jurisdiction (all other claims, including joinder or intervention claims). 
· (a) – CNOF (common nucleus of operative fact). Gibbs. SMJ over all claims that are so related to claims in the action…that they form part of the same case or controversy. Includes joinder or intervention of third party. 

· Full constitutional power to hear piggy-back type of claims. 
· (b) – §1332 diversity (anti-gaming). Kroger. Claims by PLANTIFFS against parties brought in through intervention or Rule 14, 19, 20, or 24.
· If original claim is based on diversity, bars P from claiming against D’s brought in. Always need complete diversity. Only about P, not about cross-claims for co-D. 
· (c) – Discretionary. Courts may decline to exercise SMJ if:
· (1) the claim raises a novel or complex issue of state law (well settled?), 

· (2) the claim substantially predominates over the claim or claims over which the DC has original jurisdiction (need to show its mainly a fed claim), 

· (3) the DC has dismissed all claims over which it had original jurisdictions (hard to make if original claims are settled), or

· (4) in exception circumstances, there are other compelling reasons for declining jurisdiction (catch all). 

VI.         #JOINDER

· ALWAYS NEED 1) ENABLING RULE AND 2) JURISDICTION. 
· Still need SMJ over claim & PJ over party. 

· Rule 20: [Permissive Joinder Of Parties]

· (a)(1) – Plaintiffs. Persons may join in one action as P’s if:
· (A) they assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and

· (B) any question of law or fact common to all P’s will arise in the action. 

· (a)(2) – Defendants. Joined together if:

· (A) any right to relief is asserted against them jointly, severally, or in the alternative with respect to same t/o; and

· (B) common question of law/fact. 

· Rule 18: [Joinder Of Claims]

· (a) In General. A party asserting a claim, counterclaim, cross-claim, or third-party claim may join, as independent or alternative claims, as many claims as it has against the opposing party. 

· Once you have claim ( pile on any claim. Efficiency concerns. 

· Rule 42: [Consolidation; Separate Trials]

· (a) Consolidation. If actions before a court involve a common question of law/fact, court may:

· (1) join for hearing or trial any or all matters at issue in the actions

· (2) consolidate the actions; or

· (3) issue any other orders to avoid unnecessary cost or delay. 

· (b) Separate Trials. For convenience, to avoid prejudice, or to expedite and economize, the court may order a separate trial of one or more separate issues, claims, cross-claims, counter-claims, or third-party claims. Must preserve right to jury trial. 

· Court can separate claims.
· Rule 13: [Counterclaim And Crossclaim]
· (a) Compulsory Counterclaim. Must state any counterclaim against opposing party, if have at time of service, if:
· (A) same t/o; and
· (B) does not require adding additional party over whom the court cannot acquire jurisdiction. 
· Must bring it. If don’t, lose it. Notions of efficiency, using same types of evidence. 
· (b) Permissive Counterclaim. May state as a counterclaim against an opposing party any claim that is not compulsory. 
· Can sue back unrelated counterclaim. Don’t have to. 
· (g) Crossclaim Against a Coparty. May bring crossclaim if same t/o or relates to any property that is subject matter of the original action. 
· Rule 14: [Impleader]
· (a)(1) – D may file complaint against nonparty who is or may be liable to it for all or part of the claim against D. 
· Must be based on liability from original suit. Can’t bring only related claim. 
· Strange b/c P isn’t controlling who is in lawsuit (might end up w/ extra D’s). Can add bunch of random claims under 18(a). 
· Court has discretion to deny an additional 14(a) claim (part of caselaw). 
· (a)(2) – third party D
· (A) must assert any defense against the third party P under R.12. 
· (B) must assert any counterclaim R.13(a), and may assert R.13(b) counter claim or 13(g) crossclaim against another D. 
· (C) may assert defense against original P. 
· (D) may bring other claims against P if same t/o. If does, P must now bring 13(a) counterclaims. 
· Can’t bring unrelated claims. May be reason why P didn’t sue in first place. 
· (a)(3) – P may file claims against third-party D if same t/o that is the subject matter of P’s complaint against original D. 
· P doesn’t have to wait for third-party D to file claim against it. 
· Rule 19: [Required Joinder Of Parties]
· (a)(1) Required to join if feasible and if doesn’t deprive court of SMJ if: 
· (A) in person’s absence, the court cannot accord complete relief among existing parties; or
· (B) that person claims an interest to the subject of the action and is so situated that disposing of the action in the persons absence may:
· (i) as a practical matter impair or impede the person’s ability to protect their interest (worried about outsiders whose interests might be hurt, like original P takes all D’s money); or 
· (ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations (worried about D have to pay double or inconsistent damages, ex. giving house to two diff ppl)
· (a)(2) Joinder by Court Order: If a person has not been joined as required, the court must order that the person be made a party. A person who refuses to join as a P may be made either a D or, in proper case, an involuntary P. 
· (b) If required to join if feasible and CANNOT be joined ( Court’s discretion in “equity and good conscience” on whether or not the action should proceed/dismissed. See factors (p.31)
· Rule 24: [Intervention]
· (a) Intervention of Right: On a timely motion, the course MUST permit anyone to intervene who: 
· (1) allowed to intervene by statute
· (2) claims an interest relating to property/transaction that is subject of suit, and is so situated that moving forward as practical matter may impair or impede ability to protect its interest, UNLESS existing parties adequately represent that interest. 
· (b)(1) Permissive Intervention. 
· (A) conditional right by statute
· (B) has a claim or defense that shares with the main action a common question of law/fact
· (2) – Government. See p.38
· (3) – In exercising discretion, court must consider whether the intervention with unduly delay or prejudice the adjudication of the original parties’ rights. 
· (b)(2) – Government Officer/Agengy
· [Applied] Grutter v. Bollinger (Michigan affirmative action case)
· Four elements of R.24(a)(2)
· (1) motion to intervene was timely;
· (2) have substantial legal interest in the subject matter of the case;
· Does NOT require specific legal/equitable interest. If close ( allow them in. 
· (3) ability to protect interest would be impaired in the absence of intervention; and
· (4) parties already before the court may not adequately represent their interest. 
· Low bar. Just show that there is potential for inadequate representation. 
· Even if you meet high bar of 24(a), does NOT mean you meet 24(b) ( shows discretionary nature of 24(b). 
VII.         #PRECLUSION

· Concerns:

· Limited resources. Gaming the system (repeat players). Fairness (letting others have shot). Efficiency (clogging the system). Asymmetries. New information/accuracy. Finality/“repose”/“peace”. 
	
	#Claim Preclusion – “Res Judicata”
	Issue Preclusion – “Collateral estoppel”

	Who is “bound”? 
	“same parties” (as in suit #1)
	“same party” as before

	What is barred in suit #2?
	“same claim” (t/o) that you could have brought
	(1) “same issue”

	What needs to happen in suit #1?
	Needs to be:

(1) final AND 

(2) “on the merits”
	Needs to be: 

(2) actually litigated 

(3) actually decided AND 

(3) important/essential/necessary to judgment
If NONMUTUAL, see Parklane concerns. 


· “on the merits” – Some dismissals, like improper venue or lack of PJ, are not OTM. Jurisdictions differ on failure to state a claim. Failure to prosecute (file claim, but don’t do anything) is OTM. Had full opportunity to litigate. 

· “final” – restatement says final when trial court decides. Some courts wait for appeal period to pass. 
· [Virtual Representation & Preclusion Exceptions] Taylor v. Sturgell (plans for airplane; about both issue & claim preclusion)

· Underlying principle of CP: “full and fair opportunity to litigate.” Tied to due process. Six categories of exception to preclusion:

· (1) Party who consent/agrees to be bound by case. Ex. “test case”

· (2) Pre-existing “substantial legal relationship.” Ex. preceding/succeeding owners of property, bailee/bailor. 

· (3) In certain limited circumstances, bound b/c adequately represented. Requires, at minimum:
· Interests of nonparty and party be aligned
· Aware. Either the party understood herself to be acting in a representative capacity or the original court took care to protect the interests of the nonparty. 

· Notice of original suit to the persons alleged to have been represented. 

· OR, R.23 protections in class actions. 

· (4) Non-party controlled original P (#2 controlled #1)
· (5) Re-litigating through a proxy (#1 controlling #2)

· (6) Special statutory scheme forecloses re-litigation. Ex. bankruptcy. 

· Virtual representation is NOT an exception. No de-facto class actions. Already have R.23. Case looks like (5) ( remand to look at. 

· Burden is on party asserting claim precusion. High bar. Courts should be cautious. 
#Issue Preclusion

· Broader than CP in some sense b/c can span many different cases. CP is only about same parties. However, for IP, one of the parties needs to be the same. (doesn’t count if it is P v. third-party D)
· Requirements:

· (1) same issue
· If different BoP, may not be precluded. Look for possible material distinctions. 

· (2) must have been actually litigated
· No IP if issues was stipulated, determined by default judgment, or the party ignored it altogether at trial. 

· (3) must have been actually decided
· If general verdict ( don’t know which issue is decided (restatement position)

· If special verdict, and wins on mulitiple issues ( do we know which one essential/necessary to judgment? If damages award for both claims ( much clearer. Open & shut. 

· If win one/lose other ( win  = necessary to judgment. Loss = necessary/essential? Maybe. Necessary to calculated damages? But didn’t appeal issue lost if won overall judgment? 

· If D won, then P lost on both ( both essential. 

· (4) decision was necessary to judgment
· [Nonmutual Collateral Estoppel] – Consider basic requirements + those below. 
· [Old Rule] – Estoppel must be mutual (same parties)

· Rational: parties took risk of losing. Also, Don’t want parties to over-litigate original case in worry about future estoppel from third-parties. 

· SCOTUS allowed use of defensive non-mutual estoppel in Blonder-Tongue (P lost, then switched D’s and brought same suit). Unfair and wasted judicial resources if allow “repeated litigation of the same issue as long as the supply of unrelated D’s holds out.” Also, unique burden on courts for patent cases. 

· Only appropriate if P had a full and fair opportunity to litigate. 
· [Offensive Collateral Estoppel] Parklane Hosiery v. Shore (shareholders ask for SEC finding to be binding on their case)

· Did not categorically accept or reject. Courts should use discretion given below concerns. If considering all circumstances, court feels issue was fully adjudicated, then may allow. If have any doubts ( deny. 

· Concerns: 

· D of second action is often D in first suit and did not choose forum where issue was decided. 

· Might lead to “wait and see” gaming (hold back from joining first P’s suit). Could have joined? Piggy-backing on another win. 

· Might not have litigated aggressively in first suit if forum was inconvenient or stakes were small. Didn’t have full incentive to vigorously litigate. 

· Procedural rules might have been more restrictive in first suit. 

· Might have been one or more inconsistent prior rulings on issue. Unfair to give conclusive effect to any one of them. 

VIII.         #CLASS ACTIONS

· [Rationale]
· Incentive to sue – if individual damage is small ( won’t bring suit. Companies get away w/ small damages to lots of ppl. 

· Efficiency

· Inconsistent outcomes. Want one, consistent answer. 

· Fairness/limited funds of D. 

· Due process for defendants. If not CA, same suit x 100,000. 

· Pooling resources for P. Publicity. 

· Deterrence. 

· Naturally makes sense. Affects a whole lot of ppl. 

· Levels playing field and fixes asymmetries. 

· “Gobal peace.” ( can solve problem quickly and permantly. 

· [Aggregate Devices]
· MDL/Consolidation

· Remain as individual cases. One judge handles all common cases. 

· Often will try a handful “bellweather cases” ( useful date points for settlement. 

· Joinder

· Ppl would have to want to sue first. Loses deterrence. Loses efficiency

· [Aggregate Device + “Representive Action”] – Class Action
· Binding on absentees. Can pick sympathetic P, but is final on all parties not there (preclusive device). 

· Why use CA if MDL works? 

· Get “global peace”. Ropes in absentees. In MDL, lots of cases still floating around. Don’t need ppl to sign on in MDL. 

	
	Rule 23(a) – Prerequisites (must all be met)
	
	Rule 23(b) – Types of Class Actions

	a(1)
	“numerosity.” Need about ~ 4o plaintiffs. So numerous that joinder would be impracticable.
	b(1)(A)
	Prosecuting separate actions would risk inconsistent or varying results and would establish incompatible standards of conduct. Mandatory ( no opt out. 

	a(2)
	“commonality” ( common question of law/fact.
	b(1)(B)
	“Limited fund.” Mandatory ( no opt out.  

	a(3)
	“typicality.” Claims/defenses of representative party are typical of the class
	b(2)
	Injunctive. (naturally makes sense). Used in civil actions cases. Mandatory ( no opt out.

	a(4)
	“adequate representation.” Fairly/adequately protect the interests of the class 
	b(3)
	Questions of law/fact predominate over any questions affecting only individual class members. And CA is superior to other methods for fairly/efficiently adjucating the controversy. See factors (p. 33). “damages” classes. Non-mandatory ( opt-out class. 


· 23(a) is about due process. Must all be met. 
· 23(b) is about reasons to have CA, choosing types. “Or” ( choose among. Can mix/match. 

· b(3) is when you’re after $$$. Most often used. 

· Opt out would defeat express purpose of b1A & b2. 

· Is it a fiction that ppl have consented if don’t opt out? 

· Due Process rights:

· Can contract away class action rights (consumer contracts)

· Consent idea very powerful. 

· Preclusion ( R.23 protection takes care. 

· Personal jurisdiction (Shutts)

· Don’t care that much for PJ for P. 

· 23(b)(3) ( opt-out & notice + objectors. 

· BoP is on P. Certification is NOT like a pleading requirement. May have to go merits of the case. 

· Rule 23(c)(2) – Notice
· (B) for b(3) class ($$), the court my direct to class the best notice that is practicable under the circumstances, including notice to all individuals that can be identified through reasonable effort. 

· Lots of discretion, but needs to be early. 

· Rule 23(c)(4) – When appropriate, an action may be brought/maintained as a CA with respect to particular issues. 

· Rule 23(c)(5) – When appropriate, a class may be divided into subclasses that are each treated as a class. 

· [SMJ For Class Actions] – CAFA Diversity Jurisdiction requirements:

· (1) 100+ members. 

· Aggregate amount > $5 million. 

· “Minimal” diversity ( at least one P from a state different from one D. 

· Constitution only requires minimal diversity. Complete diversity creation of §1332.
· [Class Action And Issue Preclusion] Smith v. Bayer 
· Class members cannot be bound if class was never certified. Concerns of due process. 
· Problems: could be gaming. Try to certify the class forever. 
· Kagan: Other mechanisms for handling problem (MDL). Also, other courts respect other courts decisions. 
Rule 23(a)

· [Numerosity] a(1) Parko v. Shell (oil refinery nearby; D claims not all P were injured, can’t all count)
· Isn’t time nor the stage to sort out the merits. What trial is about. 
· Tension: what do we look at? How are we to decide other issues? 
· [Commonality] a(2)  Wal-Mart v. Dukes (1.5 mill workers; claimed corporate culture led to discrimination)
· No common question. Different injuries. Different locales. Different managers. R.23 does NOT set out a mere pleading standard. Must affirmatively demonstrate compliance w/ the rule. 
· Need “same injury.” 
· “Glue” to hold all woman together. 
· Something that would lead to “common question” or “common contention”
· Some overlap with looking at merits cannot be helped. 
· Things to look for: specific employment practices; biased test; instructions/common direction; general policy. 
· Dissent: confusing R.23(a)(2) analysis w/ more demanding R.23(b)(3) assessment. 
· P Theory: Culture lead to discrimination. No express policy (formally forbid discrimination); no formal training. Subjective, discretionary decisions about employment by low level managers ( alleged to lead to bad culture. Filed under b(2) injunctive class action. Common Q: did discretionary policies…? 
· J. POSNER found commonality in case very similar to Wal-Mart under disparate impact theory (do something neutral, has discrimination affect). Merrill Lynch
Rule 23(b)
· How do you decide between b(2) and b(3)? 
· Wal-Mart went for b(2). Wanted backpay (but ppl have seen backpay as injunctive relief). B2 says nothing about bring money claims. Wal-Mart doesn’t directly addresses issue, but give a few examples:
· Individualized $$ ( b3
· Individualized injunctive relief ( b3
· Merrill Lynch did disparate impact part under b2. Do individual claims later. 
· POSNER’s solution: 23(c)(4) ( split it up. Deal w/ liability, carve off individualized stuff to deal w/ later. 
· Problems: can ppl afford to bring individual suits? Do you lose commonality? 
· b3 – How do to figure out predominance? 
· Butler v. Sears (moldy washing machines)
· Different types of machines? Use sub-classes. 
· Different damages? Look at purpose of class action ( break it up! Answer big question, then leave individual claims for latter (Whirlpool can figure out settlements after). 
· Parko v. Shell (oil refinery)
· No predominance. No common question b/c don’t know a bunch of stuff. (diff companies; did it get into ground?) NOT one thing that happened. No single liability theory. 
Rule 23(e) – Only settle/voluntary dismiss/compromise with court’s approval

· e(1) – must give direct notice to all class members who would be bound. 

· e(2) – hearing. Need to find it fair, reasonable, and adequate. Very standard-like. 

· e(3) – side deals. Parties must file a statement identifying any agreement made in connection with the proposal. 
· e(4) – opt out again. If certified under b(3) ( another chance to be excluded. 

· e(5) – objectors. 

· [Certifying Settlement Class] Amchem
· Problems: skip over 23(a)&(b) analysis? Collusion between lawyers and D’s? 

· From day 1, non-adversarial. No incentive to fight for absentee claimants ( being sold out? 

· SCOTUS: 23(e) is NOT a substitute for 23(a) & 23(b). Need to go through all steps. 

· Give strong 23(a)(4) analysis ( adequate consideration for ALL members. 

· Maybe think about subclasses for different interests. 
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