Torts

Negligence

Prima Facie Case

Injury Jury Question

Duty Judge Question

Breach Jury Question

Causation—Actual and Proximate Jury Question

Injury

Types of Injury

1. Physical Harm

1. personal injury

2.  property damage

2. Loss of Wealth

1. business profits

2. assets

3. Emotional Distress

Duty—determined by judge, “Did A owe a duty to a class of persons including P to take care not to cause an injury of the kind suffered by P? ”

I. General Duty of Reasonable Care--avoid causing reasonably foreseeable harm to others 

A. Misfeasance—injuring someone through one's own conduct

B. Originally, duty was limited to “privity of contract” cases, like Winterbottom. Slowly that began to evolve with cases like Thomas (Poison), Devlin (scaffolding), and Torgeson (Seltzer bottle)

C. MacPherson v. Buick

1. If products' nature is such that if carelessly made it will probably cause physical harm through ordinary use and

2. The manufacturer knows the product is meant to be used by persons other than immediate buyers and they won't test it for safety then

3. Manufacturer is liable to end consumer for injuries caused by defects.

D. “Orbit of duty” limits the court's extension of duty to include those you could  “reasonably foresee” harming. (Heaven, Mussivand v. David—sexual partner's spouse reasonably foreseeable victim)

II.  Qualified Duties

A.  Affirmative Duty—duty to rescue

1. Nonfeasance--failure to take affirmative steps to assist someone

2. General presumption is no duty to rescue (Osterlind, drowning boater) even if foreseeable

3. Exceptions 

a. If you are the one who put the victim in the position, duty to help if things go wrong

b. Special relationships torts restatement 314A (only duty of ordinary care)

i. Innkeeper has duty to guests

ii. Common carrier has duty to transportees

iii. Landowner has duty to invited guest

iv. Extended to business invitees (Baker v. Taco Bell)

v. Therapist -3rd party patient might hurt In California and half of states, (Tarasoff-- base ruling upon the special custodial relationship between Defendant and 3rd party actor who actually caused the harm.) fundamental principle is “if someone is injured by carelessness, you should pay” based upon:

a. Forseeability of harm

b. Degree of certainty of injury

c. Close connection b/w actions and injury

d. Moral blame

e. Policy preventing future harm

f. Extent of burden

g. Availability of insurance

c. If you start rescuing, you have duty of reasonable care while rescuing

i. Good Samaritan laws waive liability for rescuers in many cases

B. Premises Liability Duty

1. 3 types of people, each owed a different duty

a. Invitees—business customer, duty of reasonable care (Baker, Taco Bell fainting patron), means will keep premises reasonably safe and warn of hidden dangers, but not those in open view

b. Licensees—social guest, duty to warm of hidden dangers known to owner

i. if Invitee or Licensees go beyond scope of invitation, become trespassers and no duty is owed (Leffler guy on “rooftop terrace”)

ii. About ½ of states group Invitees and Licensees together

c. Trespassers—anyone on land without permission, express or implied, no duty of care, just duty to avoid harming

i. Exceptions

a. Owner has reasonable care to keep child trespassers safe under “attractive nuisance” laws, limited by foreseeability child might enter and injure himself. 

b. If owner knows of habitual trespassers, has a limited duty to warn of artficial, but not natural conditions 

2. Rowland—gets rid of all statuses in terms of duty and says owner always has a duty of reasonable care to those on the land, however type of person does matter for breach (jury question), 5 or 6 states adopted holding.

a. ½ of states have changed categories to Permitted/not permitted or culpable/non-culpable trespassers. 

C.  Pure Economic Loss (Aikins, truck hits bridge, motel owner sues)

1. Economic loss isn't really foreseeable and creates an infinity of actions, absent a special relationship there is no duty to prevent economic loss.

2. Some states allow recovery if defendant knew or had reason to know his actions would affect a specific group of people 

Breach—jury question, “did defendant breach his/her duty by failing to act like a reasonable person?” Always identify P's theory of breach

I. Duty, Breach and Meaning of “Negligence”

A. Statutorily Actionable Negligence--In certain professions, standards of conduct set standard of care and when breached, actor is legally negligent.

B. Strict Liability--Certain laws are statutorily determined to have strict liability (Pingaro, dog bite), doesn't matter how prudently defendant acted if injury results, defendant is liable.

C. Foreseeability in the realm of breach. You can't attribute carelessness to a defendant for an action he/she couldn't reasonably foresee.  (Adams—kid with wire and trolley)

II. Standard for reasonable person is prudence and ordinary care, not perfect care—

A. objective standard (Vaughn—even if D naturally imprudent, still held to objective standard)

B. Exceptions

1. Tender years doctrine (Appelhaus, kid knocks down neighbor) says that a child under a certain age can't be considered negligent. From 7-14 held to the standard of a reasonable child of the same age. 14+ same standard of care as an adult, but if performing adult activity, under adult standard even if under 14. Massachusetts rule –More states are moving towards reasonable child of that age rather than strict cutoff below 7. 

2. Disability—we say “reasonable person with x disability” (e.g. blind)

3. Parental Liability-i. Negligent Supervision-(1) parent aware of specific prior conduct sufficient to put them on notice that such conduct likely to happen again, (2) parent had opportunity to control child. R2 §316. ii. negligent entrustment-parent carelessly gives child access to dangerous instrumentality.

C. If judge thinks no reasonable jury could find D's lack of ordinary care, can rule on it as a matter of law (Campbell, lawnmower throwing rock)

III. Industry and Professional Custom

A. Customary care can suggest, but will not determine standard of ordinary care (TJ Hooper, radios on tug boats)--”Probative but not dispositive”

B. Professionals (Anti-TJ Hooper) CURRENT STANDARD 

1.  Malpractice Standard of  “reasonably prudent physician” defined by professional custom becomes ordinary care for most professionals (lawyers, accountants, etc.). (Johnson v. Riverdale, anesthesiologist and pre-oxygenation)--”dispositive” So NO BREACH IF FOLLOWING ACCEPTED GUIDELINES

a. Exception to Malpractice exception is “informed consent (Largey, lymph node removal)—standard is what a reasonably prudent patient would want to know, not what reasonably prudent doctor would disclose—“Custom not dispositive” 

IV. Differing standards of care—determined by judge

A. Extraordinary Care –higher standard than usual

1. Common carriers (Jones. v. Port Authority, bus driver who speeds off)

B. Ordinary Care—prudence, reasonable person, negligence standard

C. Don't injure recklessly—just don't be really really careless 

V. Reasonableness, Balancing, and Cost Benefit Analysis

A. BPL (Carroll Towing, loose barge, Learned Hand) If Burden on D < (Liability (gravity of injury) x Probability), not negligent for failing to take precaution, if B≥ (LxP), negligent if doesn't take precaution


B. Cost-effectiveness, (Zapata, bank checking signatures) , B was infinitely greater than (LxP)

VI. Proving Breach: Res Ipsa Loquitur

A. Plaintiff Has two Burdens of proof

1. Production—must have some sort of evidence to put in front of jury

2. Persuasion—must have some sort of theory and enough evidence to show theory was more probable than not (preponderance of evidence)

B. Res Ipsa--”Thing speaks for itself” says the event itself is enough evidence and shifts burden to Defendant to prove she was NOT careless. 

1. Byrne—falling barrel from warehouse

2. Kambat—sponge left in patient

C. Test for Res Ipsa—applied narrowly, judge decides if it applies

1. Type of accident that doesn't usually happen unless Defendant is careless

2. Object that hurt P was in D's exclusive control

3. P must be a passive victim

Actual Causation

I. Key Terms and Concepts

A. Actual and Proximate Cause—both must be satisfied

1. Actual Cause “but/for” test “was D's carelessness a necessary condition for P's injury?”

2. Proximate Cause—was the injury a perfectly predictable result of D's action 

B. Actual Cause, Jury, and But-for Test

1. Plaintiff has burden of production and persuasion for Actual Cause, 

2. But/for test standard for Actual Cause

C. Two Meanings of “”caused”

1. Actually causing ≠ Responsibility for causing

II. Proving Actual Causation Under the Preponderance Standard--Must show his theory of what happened is the probable theory, doesn't have to disprove D's theory 

A. Skinner—P's theory not probable enough

B. Falcon—redefinies P's injury loss of chance to allow better chance of recovery, not recognized by most courts

1. Exclusive to cases when D owed P the best possible chance mostly malpractice and wrongful death

2. P still needs really good data on what chance was lost 

C. Toxic Torts (Aldridge)

1. General—Is substance able to cause harm P suffered

2. Specific—Did substance cause harm P suffered

3. Experts required to prove both prongs, under Daubert it becomes easier for courts to disclaim experts capabilities because expert testimony must be qualified (peer review, widespread acceptance, etc.)

III. Multiple Necessary and Multiple Sufficient

A. McDonald—2 careless actions, each of which are but/for cause and necessary together to cause accident, both parties are found joint and severally liable

B. Aldridge—Sue Goodyear b/c provided some of many toxins that could have caused illness, proved general causation (toxins were potentially harmful) but lacked specific (these toxins caused those specific injuries to P) P tries to argue use of substantial factor test instead of but/for test. Court denies substantial factor test

1. P must establish D's actions were a suffcient cause before court will apply substantial factor test

2. Substantial factor—2 different meanings now use “factual cause”

a. When multiple sufficient causes (like two fires in Anderson) either one can be considered “substantial factor” and both treated as a cause 

b. Proximate cause--excludes trivial “but/for claims” that wouldn't have changed event

IV. Causation and Burden-Shifting

A. Summers—two actors who each exactly as likely to have shot P, but can't prove which one it was. Court switches burden to Ds, saying both liable unless can prove it wasn't them.

1. Some courts allow burden-shifting with more than 2 Ds,  

B. Sindell—Market share liability, only with DES cases, court allows P to sue all companies that distributed drug to given area at time mother took it each responsible for percentage of award corresponding to their market-share at that time. Companies then have burden to proof to show it wasn't their drug. 

Proximate Cause and Palsgraf

I. Proximate Cause—Jury's tasks to find proximate cause in causal chain

A. Directness, Foreseeability, and Scope of the Risk—ultimately about type of causal connection

1. Directness or“Scope of Liability” assumes causal chain and asks “did outcome or effect get generated in such a way that even though there is a causal chain, it's just too random, strange, etc. so no liability (Union Pump, P slips coming back from checking valve after fire from bad pump is out). Also “directness”

2. Foreseeability—most modern courts talk about proximate cause in terms of foreseeability, but already comes into duty and breach element. Question of how specific foreseeable action must be (Jolley, kids playing on abandoned boat vs. kids trying to repair abandoned boat)

3. Scope of Risk—think about potential risks law has in mind when labeling conduct as careless, D is only responsible for harms that lie within the scenarios 

B. Proximate Cause and Intervening Wrongdoing

1. Superseding Cause—particular type of problem when in between D's act and P's injury there's a 3rd party's independent act that is also a but/for cause and removes D's liability (Pollard kid collects, stores dynamite and then explodes it with friend, court finds his actions intervened since he added to the initial danger , Clark, nitroglycerine hidden and later found by kids, moving explosive didn't add to its “dangerousness”) In the end, depends on nature of action must “create new chapter”

2. Test

a. Were 3rd party's actions foreseeable by D?

b. Did 3rd party take “ownership” of risk created by D's carelessness (were 3rd party's actions planned, methodical, and/or consistent)

c. Did 3rd party add mischief or increase dangerousness of risk created by D

II. Palsgraf—was the breach related to a duty owed P?

A. Cardozo opinion—“nexus between breach and duty” carelessness was not the right kind, uses scope of the risk or “range of apprehension” b/c Mrs. P was so far away conductor not careless as to the duty owed to her, can't borrow duty. 

1. Definition of negligence as careless to another that injures that person.

B. Andrews dissent—“proximate cause as arbitrary line to decide who can recover” once there is breach to anybody there's negligence, carelessness doesn't have to be “toward someone,” to some extent D is liable just for breaking rule, duty and breach say D should pay some sort of penalty, actual and proximate causation to see if P should recover it. 

1. Definition of negligence as careless conduct and screen with causation to decide who recovers.

C. Kinsman—Friendly uses scope of risk analysis for P (downstream flood victims) flooding unforeseeable, but property damages foreseeable to some extent. Decides if some harm is foreseeable, larger harm that was less foreseeable also counts toward negligence.

III. Proximate Cause and Affirmative Duties

A. Fast Eddie's—Overserved man later murders overserved woman, estates sues bar for duty to protect. D tries to argue willful criminal acts by 3rd party break causal chain, however if D had duty to protect, can't argue harm b/c of duty failure is superseding cause. Court says no duty because crime unforeseeable. 

B. Tarasoff—superseding cause doesn't get rid of duty if it was already owed to P, therapist already had a duty to warn, murder doesn't change that

Negligence per se--Breach because act was in violation of statute which in and of itself constitutes breach

I. NPS establishes Injury, Duty, Breach, and Proximate Cause, P just needs to prove Actual Cause

II. Test for NPS

A. Statute about safe conduct (merely administrative, like licensing, doesn't generate claim)

1. Dalal—D wasn't wearing glasses while driving, could count as NPS

2. Bayne—administrative regulation about rails on platform, court says also counts as statute for purpose of NPS, although no duty to trespassers

B. P must show duty owed to her under statute (was P the kind of person the statute is supposed to protect?) 

C. Harm must be the one the statute is designed to protect (scope of risk, a la Palsgraf)

1. Victor—law against parking on sidewalk not designed to prevent car jumping curb pinning P to car parked on sidewalk. 

D. Exception—if D can prove that, under circumstances, violating statute was better choice can be “excused” from NPS

III. Regulatory compliance will not prove lack of breach b/c other things could cause breach, but can be used as evidence of care. 

Negligence Defenses

I. Contributory Negligence and Comparative Responsibility

A. Contributory Negligence—if P is also negligent, P loses if carelessness is but/for cause, P's actions seen as superseding cause that get D off the hook (only exists in 4 states and DC)

B. Comparative Fault in Action—most states use this

1. Factfinder determines Ps fault and subtracts that from damages D must pay (Hunt, inmate judged 40% at fault for accident, award reduced from 18K to 10.8K). 

2. Pure comparative fault—P can recover as long as P's fault < 100% (1/3 of states)

3. Modified comparative fault—P only recovers if P's fault < 50 (or 51)% (2/3 of states)

a. With multiple Ds, look at P's fault in relation to all Ds

4. D has burden of proof to show P's negligence was but/for cause of injury (but for P's fault the injury would not have happened)

a. However some states allow P's fault as evidence of failure to mitigate damages 

II. Assumption of Risk

A. Express—normally a contractual assumption of risk by P, complete defense for D, in general courts will not enforce on grounds of public policy, exceptions for some extreme recreational activites. 

1. Validity of Waivers. Tunkl test (cited in Jones)  balancing, don't need all factors 

a. Is the business of a type thought suitable for regulation? 

b. Is the service of great importance to the community? 

c. Does the party hold itself as willing to perform service for all? 

d.  Did the party have a "decisive advantage" in bargaining? 

e. Did the party provide optional reasonable insurance coverage? 

f.  As a result of the transaction, was the person or property of the buyer placed under control of the seller? 

2. Jones v. Diessel, skydiver assumed risk b/c signed wavier before participating, tried to argue invalid for public policy reasons, court rules agreement valid

3. Dalury v. S-K-I waiver was printed on back of ski pass, termed unenforceable for public policy either threshold # of people who participate, economic importance of sport, or D best able to assume risk

B. Implied—no contract but P's conduct suggests that P willingly took on the risks associated with D's carelessness. Almost exclusively for recreational activites. 

1. Question of what P knew when taking on activity, brings up questions of how it interacts with comparative fault, breach, and duty

2. Typically Implied AofR is a complete defense, typically allows no recovery for P

3. Most courts have eliminated implied Assumption of Risk and placed it under comparative fault 

4. Some Courts, like in Smollett (experienced skater knew risks of lack of rail) say if P assumed risk unreasonably, could partially recover. It it was a reasonable assumption, she can't recover 

a. Logic behind judgment is knowledge and acceptance of risk means greater responsibility for dealing with risk whereas unreasonable acceptance of risk allows partial recovery to alleviate risk if within right percentage of risk. 

III. Statute of Limitations and Repose

IV. Immunities and Exemptions from Liability

A. Intrafamilial

B. Charitable organizations are exempt from Respondeat Superior

C. Sovereign Immunity

1. Federal Tort Claims

a. FTCA of 1946 allows government to be sued upon its own terms

i. No jury

ii. No punitive damages

iii. Immunity for discretionary functions (Riley mail box placement)

1. Limits to discretionary function

1. Can still sue for malpractice and careless driving while in employment

2. Discretionary function shows concern of being sued for policy decisions will change the way employees make them and gov't wants employees to be able to act freely within their allowed discretion 

2. No-Duty for Local Government and Private Entities

a. Obligation owed, but no liability because of who is being sued 

i. Not court's place to second-guess discretionary roles of officals

ii. Possibly idea of too much liability and court trying to limit it 

b. Riis—sues NYPD for failure to protect

i. Majority says has duty, but not liable to individuals b/c of similar concerns to sovereign immunity policy, police were using discretion and need to be able to do that freely 

c. Strauss—immunity of Quasi-Government entity that provides public service

i. Sues utility for injury during a blackout. Court denies duty b/c worried about effects of allowing all customers to sue, trying to limit liability for utility. Court restricts it to those in privity with utility and injury in place of privity. 

Intentional Torts

I. Battery and Assault—stems from right to bodily integrity, 

A. Test for Battery--the touching is what creates the tort, not its consequences

1. A acts . . .


2. With Intent to contact another human

a. “Knowledge” (substantially certain will occur) or “Purpose”(desires occurrence) will satisfy intent, either is sufficient (if you have one, don't need other)

i. Knowledge prong--only must be knowledge that you will make contact, not knowledge of risk or possible contact. (Garratt pulls chair out from under Aunt, didn't intend harm but did know contact would result)

1. It's a subjective standard (Yeager should have known but didn't that explosives would hurt friends) 

ii. Purpose prong—If you have intent to cause harmful contact, doesn't matter if harm is greater than what was intended (Carroll, hits with gun and accidentally shoots)

b. Different Standards of Intent 

i. Intent to touch--Only need intent to touch, which ends up being legally harmful or offensive (exception is consent for socially acceptable touching (Wagner, disabled man attacks at AF Kmart)  

1. Taken from Restatement

ii. Intent to harm through touching

iii. Need intent to touch in a certain “unlawful” way (takes implied consent for minor touching in to Prima Facie case) (Vosburg)

1. Majority of courts use Vosburg standard (Cole v. Hibberd, kick in the rear offensive to reasonable person) 

c. Transferred Intent (In re White—meant to shoot somebody else and ended up hitting P) court transfers act from intended target to P, as long as intended contact, doesn't matter who it was with. 

i. Can transfer tort to tort (intended assault, ended up with battery)

ii. Victim to Victim (White—meant to hit other person but hit victim)

iii. Tort to Victim (intended to assault A, ended up committing battery against B)

3. Contact occurs that is:—whether contact is harmful or offensive is a jury question

a. Harmful (Ceccarelli, intentionally beaten) or

b. Offensive touching (Paul v. Holbrook coworker rubs shoulders)

i. “Offensive” is based on objective reasonable person standard

ii. There is a small amount of acceptable social touching

c. Extended Personalty—Clothes and objects close to you can be subjected to battery, but not every object you're touching

B. Test for Assault

1. A acts with

2. Intent to cause 

3. P's apprehension of imminent harmful or offensive conduct—Jury decision if apprehension actual and reasonable 

4. P must actually apprehend 

a. Doesn't work if P isn't looking, etc.

b. Apprehension must be actual (Brooker, verbal mistreatment over phone not assault, no apprehension of imminent act and unreasonable for victim to take it literally)

c. Apprehension must be reasonable (Vetter reasonable apprehension given context—alone, at night, car full of teenage boys, etc.) 

C. False Imprisonment--interest in liberty of motion

1. Test for False Imprisonment

a. A acts with

i. Can be by order or own action 

b. Intent to confine P

i. Intentional tort, unintentional confinement is negligence 

c. A actually confines P

d. P is aware that she is confined

2. Special privileges 

a. Law enforcement “citizen's arrest”--allowed if you confine somebody in apprehension of crime “at your peril” if reason is proved false 

b. Statutes that have expanded privilege for stores and shoplifters “shopkeepers privilege” means no liability if

i. had reasonable grounds to suspect P

ii. reasonable manner of confinement

II. Affirmative Defenses

1. Statute of Limitations

2. Consent—huge domain that makes conduct that would otherwise be assault and battery not assault and battery

a. Express

i. Scope of Consent (Garnett—Kid tackled by coach, parents argue although the consented to some touching, didn't consent to coach touching child in that way 

ii. “under the hood” clause of agreements allows doctor to fix anything he/she sees wrong during surgery (Moore)

b. Implied 

i. Actually and reasonably perceived 

1. if P is the source of the mistake there is consent, if another party is the source of the mistake, there is no consent (Mullins, no consent for intern's touch intern told to touch after M was unconscious, reasonably believed consent was given so intern is not liable, but Dr who knew of patient's objections and gave order is

2. If D reasonably but mistakenly infers consent, must be based on Ps conduct, if based on anything else, no consent

ii. Hypothetical consent--”this is good for you” is not a valid defense 

3. In victims interest—a valid defense, but not on consent basis, it's valid b/c victim is facing imminent death or serious bodily harm

4. Self-Defense—D spared liability if touching based on 

a. actual and reasonable apprehension of imminent physical harm ( and 

b. belief that force is necessary 

c. response to threat is proportional (Haeussler punches neighbor to get him off porch)

d. Deadly Force

i. Allowed when threat of imminent death/serious bodily injury 

1. If safe retreat, no deadly force permitted

ii. When attack occurs in one's own dwelling

1. Even okay if there is a safe retreat

e. Defense of Others—allowed when reasonably believes 3rd party would have right to self-defense 

5. Defense of Property

a. can use reasonable force but reasonable mistake won't excuse force against innocent party

b. Can't use deadly force (Katko, spring-loaded gun not proportional response, also can't purposely make land dangerous for trespassers) 

i. Exception, can use it when protecting own dwelling 

III. IIED—in general commission of other torts can be evidence of emotional distress, but P can't recover for those aspects of his IIED claim. More specifically defined torts supersede IIED's general claim.

A. Loose standard from Restatement 46(1) 

1. Extreme and outrageous conduct

a. Outrageousness is a matter of law=judicial discretion. 164 Mulberry v. Columbia University 

b. Cruel Practical Joke cases

i. Nickerson—practical joke about hidden treasure goes awry when target “flips out” court calls it a tort with no name and awards damages


c. Overzealous predator cases

i. Dickens--Father of young girl beats and terrorizes her boyfriend, statute of limitations has run for battery and assault, P files for IIED,

ii. McGuffey—Courts looking for a high level of culpability, general successful claim is preying on a weaker creature (mere threats wouldn't have been enough, need threats in combination with other actions) 

2. Intended to cause and does cause

a. Must be right kind of purpose, but can show either purpose, knowledge, or recklessness to satisfy intent prong 

b. Mulberry Street—court allows evidence of recklessness to satisfy knowledge element for badly designed study on NYC restaurants 

i. IIED unique among intentional torts in that claims can go forward on a showing that D was only reckless. 

ii. Recklessness has higher standard than negligence.  R-D did not intend but should have known that his conduct would most likely cause severe distress. 

3. Severe distress to another

a. 3rd party bystanders can also claim under IIED if they are present and suffer distress

B.  IIED is broad and narrow. Its elements are broad and subjective. Narrow-judges are reluctant to call something IIED. They use judicial discretion to keep IIED’s application narrow. Jones v. Clinton 

C. No transferred intent for IIED. 46(2) P, as a third party, can recover if D’s actions reckless in regards to P and P is present when D’s outrageous conduct occurs. Wife watching husband beaten. 

D. IIED and Employment Discrimination 

1. The injury MUST NOT fall under a workers' comp statute 

2. Perhaps the most likely setting for a successful IIED claim. (Wilson for age discrimination; Stockett v. Tolin for sexual harassment.) 

3. Charges must first be filed with the EEOC, who notifies the employer and decides whether it is going to sue.

a.  Employees can now get punitives as well as compensatory damages based on the economic harm they suffered 

E. Defenses mostly center around the “outrageous” aspect of D's conduct. 

IV. NIED (hybrid of negligence and IIED)

A. Careless conduct by D, but only as to Ps emotional well-being instead of physical well-being, special duty rules apply, but still must prove Breach and Causation

B. Evolution of NIED

1. Wyman (instructively bad law) no recovery allowed without physical harm, if only afraid she might be hit with rocks, doesn't work

C. Prima Facie Case

1. Injury--looking for situation where D's carelessness has put P in situation where P can't keep it together

2. Duty—biggest issue for categorical lines 3 duty lines

a. “Zone of Danger” rule—if in immediate peril of physical injury D liable for emotional distress

i. Robb—car stuck on railroad tracks, “zone of danger” allows recovery as long as P can prove breach and causation (negligence version of assault)

b. Undertaking—If D has undertaking to be vigilant of P's emotional well-being (undertaker not handling body properly) 

i. Beul v. ASSE—ASSE was substitute parent for Beul, had responsibility for emotional well-being negligent when didn't investigate behavior or discover improper relationship with host father

c. “Bystander” person who witnesses injury to another and is traumatized, links to zone of danger

i. Standard cases involve mothers who watched children run over and sue drivers

ii. Waube—mother doesn't recover because not in zone of danger so P wasn't careless as to D's physical well-being and no duty to others' emotions 

iii. Dillon—court rejects Waube reasoning and says any consequence of negligent action has potential liability and is bounded by actual and proximate cause if:

1. P near scene

2. P sees accident

3. P closely related to victim

4. If victim contributorily negligent, P can't recover b/c P's claim “piggybacks” victim's claim and if that fails, P's claim fails, sees parent/child as one unit

Property Torts—all invasions of property rights

I. Trespass to Land—intentional tort but intentionality is distinctive, strict liability tort

A. Only intent needed is intent to contact land, even if you don't know who owns it or think you own it

1. Cavalea—even if trespass is in error or under color of title, still liable for it but arguments for notice and opportunity to cure will factor in to damages 

2. Vincent v. Lake Erie—had overstayed permitted time (incomplete privilege) and was trespassing, had to pay for damage to dock since touching property caused harm

B. Only legal possessor or members of her household can bring suit

C. Remedies for P

1. Can undertake self-help at own risk 

2. P can recover for injuries based on the invasion 

D. Trespass from implied privilege of necessity

1. D can stay, but is liable for any injury to P's property (Vincent—boat on dock during storm)

a. GOLDBERG-IPN is garbage. If you intend to touch land, you touch it, and it turns out to belong to someone else you have committed trespass. If the trespass caused damage you are liable. 

i.  BUT maybe IPN is important when the property owner tries to refuse access to trespasser who needs to trespass to be safe. Ploof (unhooks boat in middle of storm) 

E. Defenses

1. Consent—built into the prima facie case 

a. Express—must be given knowingly and voluntarily, doesn't work if obtained by fraud

b. Implied—reasonable mistake about ownership is not a defense 

c. Scope of consent—if invitee or licensee moves beyond scope of invitation (geographical, temporal or purpose of visit) becomes a trespasser (Copeland, videotaping w/out permission in home) 

2. This is a new area where people are finding liability for things like hacking, only receive damages for trespass though, not for dissemination of information 

II. Trespass to Chattel

A. Somebody intentionally touches stuff, need damage to chattel to bring claim for trespass 

III. Conversion 

A. Tort for theft, also can be conversion if you reasonably think the object is yours as long as you intended to take it. Today some claims for hacking (trespass to chattel) and seizing files (conversion)

IV. Nuisance

A. Instead of a boundary crossing, it's an interference with the right to use the property 

B. Needs to render property unusable and be continuous interference with P's use and enjoyment of the property 

1. Sturges—noise from machines makes Dr.'s waiting room unusable, even though D was making noise before P moved in P never waived right. 

2. Coase Theorem very applicable here-no wrongdoer-Steps of Coasean analysis

a.  Which use of the land is more profitable? Goal is to make the pie as big as possible.

b. BUT, it doesn’t matter who get assigned the property right. Property will be put to the highest value use regardless. 

i. Even if Confectioner wins, Doc will pay him 150>x>100 to use property for doctoring. 

ii.  BUT, this only works if transaction costs are low/0, i.e., rational parties, free info. 

c. SO, Judge should focus on what decision will allow the lowest cost bargaining to go on. Try to minimize transaction costs. 

i. Trying to do this is more likely to lead to highest use that trying to decipher what the “best” use is. 

3. Nuisance must be to the point that property is unusable (can't be occasional)

4. Reasonableness standard used, not about D's conduct but about P's use and enjoyment 

C. Damages options

1. Court will look at who should be the risk/hardship

2. Compensation

3. Injunction for continued nuisance (Penland)

a. Justified because could move composting elsewhere

b. Also justified b/c utility able to spread costs to clients so better able to bear risk 

4. Injunction unless compensate neighbors for damages (Boomer) 

a. Court worried about larger public policy issues closing plant

b. Won't grant injunctions where there will be irreparable harm

Abnormally Dangerous Activities—Question of whether they apply in tort law

I. Differences between Ultra-hazardous activities and regular tort law

A. Strict liability (Rylands, builds reservoir on property that floods over into neighbors mine, doesn't fit into any regular tort category, but court finds for P b/ of strict liability) P only has to prove injury from D's actions. 

B. Questions

1. Assuming we can define ultra-hazardous activity, what justifies the risk?

a. Holmes said it's similar to negligence per se, action is by definition careless 

2. Can we define ultra-hazardous activity?

a. PxL is enormous 

i. One claim that falls into this category is a wild animal that escapes which has low PxL

b. Risks of activities are hard to control, even when they're careful 

i. Wild Animals

ii. Reservoirs

iii. Blasting with explosives

c. Must be activity that is fairly uncommon (as opposed to hay stacking in Vaughn)

C. Restatment 520—6 factor test

1. high risk

2. likelihood of harm

3. Inability of due care to alleviate harm

4. Non-common activity

5. Inappropriateness of activity in place where it is carried on

6. Value to the community vs dangerous attributes

D. Klein uses statute about insurance to show inherent risk of fireworks display

1. Only bystanders can recover, participants recover under negligence 

Products Liability

I. Causes of action for defective products, all available to Ps today

A. Negligence (pre-1900 needed privity, after MacPherson don't) 

B. Warranty—contracts remedy requires privity

1. More Plaintiff friendly because strict liability if a promise is found

2. Less Plaintiff friendly because contract and seller can contract out of warranty

C. Misrepresentation—need evidence of fraud

D. Strict products liability (post Greenman and Restatment 2nd 1960s)

II. Evolution of Products Liability

A. Escola—exploding Coke bottle, P allowed to use Res Ipsa defense even though doesn't quite fulfill test for R.I.L 

1. Traynor's concurring opinion which advocates strict manufacturer liability when manufacturer sends product to market knowing there will be no further inspection 

2. Elements of Traynor’s products liability COA: 

a. Injury 

b. Manufacturer (MFR) sells product 

c. Product has a defect 

d. MFR knows product won’t be inspected by consumers 

e. defect causes injury 

f.  Traynor cites MacPherson as support, but MacPherson was a negligence case not a PL case. 

3. Conditions

a. Must be  normal and proper use of product

b. Defect must exist when product leaves manufacturer

4. Arguments for Strict Products Liability

a. Most effectively reduces hazard of defective products

b. Better loss-spreading b/c shared to consumers w/ product price)

c. Consumer's right to safety

d. Fairer because of P's evidentiary burden

e. Precedents: Strict Liability for tainted food (criminal) implied warranty with strict liability

B. Greenman—Traynor court rules P doesn't need to prove carelessness or a promise, only needs to prove injury during intended use that was caused by defect in product of which P was unaware.

III. Prima Facie Case for Strict Products Liability

a. D sells product

b. D is a commercial seller of product 

i. Potential Ds include manufacturer and/or commercial retailer

ii. Don't include casual sellers, services, or sellers of used goods

c. Product contains defect at time of sale

i. Not every product that injures generates liability, only defective ones

d. P is physically injured

e. The defect caused P's injury (both actual and proximate)

IV. Types of defects Restatment 402 (A) 

A. Manufacturing defect—flawed unit, lemon

1. Defectiveness is essentially presumed

2. No inquiry into what went wrong once defect proven (in Gower just held gun up to sample and showed presence of ridge missing in sample)

3. “Super strict” for retailers

4. P must prove injury, actual and proximate cause (foreseeable use) 

5. Comparative fault available as an affirmative defense except it's responsibility instead of fault

B. Design Defect—flawed product line

1. What test to apply for design defect?

a. Cronin—no test provided, jury should determine “defective” on their own

b. Consumer Expectation Test—warranty heritage

i. Did product perform as safely as average consumer would expect?

ii. Can be good for D when obvious defects

iii. Good for P b/c jury uses common sense to decide

c. Risk-Utility Test—negligence heritage

i. Do design's risks outweigh its benefits?

ii. Good for P on obvious defects

iii. Good for D because jury gives deference to expert witnesses

iv. Wade-Keaton balancing test—use hindsight instead of negligence's foresight

1. Utility of Design

2. Extent of risk

3. Availability and cost of altering the design

4. User's ability to protect self 

d. Risk-Utility v. Negligence

i. Risk-Utility is a hindsight test

ii. Risk-Utility gives D burden of proof, Negligence P has burden of proof 

e. Hybrid of the two—

i. Barker

1. P can chose Consumer Expectation or Risk-Utility

2. With Risk-Utility D has burden to show lack of defect instead of P proving it

ii. Soule

1. Consumer Expectation only for simple “everyday” products

2. Risk-Utility for complex items but D still has burden of proof to show utility outweighs risk 

f. Restatement 3rd, 2(b) 

i. Product is defective if it poses foreseeable risk of harm that could have been reduced or avoided by a reasonable alteration in design and omission of RAD renders product unreasonably safe

ii. P has burden of demonstrating availability of RAD

iii. States are split on RAD (Vatour, NH Supreme Court-RAD is not a factor and not dispositive, it's a jury decision)

2. Prescription Drugs--Special rules for design defect 

a. R2d402(A) comment K some drugs unavoidably unsafe, immunity from SPL but not from negligence

b. R3d 6—if drug appropriately prescribed to at least 1 class of user, non-defective design

c. Some courts apply standard design defect test

C. Failure to Warn—informational failure

1. Product made defective by a foreseeable danger which could have been avoided through reasonable instructions  and lack of instructions makes product unreasonably
 safe. A warning will not eliminate design defect liability, but may factor into argument

2. Duty to warn when lack of warning could make product unreasonably safe (similar to reasonable person standard)

3. No duty owed when risk is obvious (sharp knives) (McMann—obvious coffee will be hot, can't warn to specificity)

4. Warning must be “adequate” meaning identifies types and scope of risk 

5. P must prove actual causation, that the injury caused b/c of the lack of warning 

a. Suspicion of but/for causation since many people don't heed warnings 

6. Warning must be prominent and accurately convey risks

a. Warning must list specific risk involved

b. Prominence of warning must match danger 

D. Defenses for Strict Product Liablity

1. Statue of Limitations

2. Statute of Repose—triggered from date of purchase instead of date of tort

3. Statutes

a. Many states have regulatory compliance defense statute

i. At common law compliance is evidence of care but not dispositive

ii. With statute, it becomes dispositive

b. Pre-emption--Some have argued that if product complies with federal regulation supremacy clause exempts it from state liability (SCOTUS has approved some)

4. Comparative Responsibility

a. Misuse of product 

b. Assumption of Risk 

Damages—one of 3 remedies (Self-help, Injunction, and Damages)

I. Compensatory

A. Purpose to make defendant whole 

1. Legal rule is fair and reasonable in light of what has happened to P

2. Eggshell skull rule—you take P as you find him (Smith, burn gives P cancer) including hidden vulnerabilities 

a. Exception is Mustafa where no tort b/c ordinary person wouldn't react that way (fly in water) 

B. Economic

1. Lost Wages, Medical Expenses, Lost future wages, Lifetime earnings

a. Not always easy to prove

C. Non-economic

1. Pain and suffering

2. Disfigurement

D. Many states have a cap on non-economic damages, VA has cap on all compensatory damages

II. Punitive Damages—rarely awarded

A. Common Law

1. Legal standard is demanding, wanton and willful

a. Mostly happens with intentional torts reserved for atrocious mistreatment

2. Controversial because

a. Conceptually adds criminal element to tort law

b. Pragmatically they get out of control b/c juries prone to label conduct wanton and come out with crazy numbers

3. Wantonness can occur in negligence if P can prove reckless disregard 

B. Con Law

1. Due Process clause limitations on punitive damages (SCOTUS)

a. say lack of procedural safeguards violate DP

b. Standard of aggressive appellate review for punitive damages

c. In Gore introduce substantial limit on damages in relation to conduct

