Torts Checklist

Negligence

I. Injury—jury question 

A. Personal injury, property injury, loss of wealth, or emotional distress

II. Duty—judge question 

A. General duty is one of reasonable care within reasonably foreseeable “orbit of duty” (Heaven)

B. Affirmative duty to rescue only happens in certain cases

1. Put victim in danger

2. Special relationship (innkeeper, common carrier, landowner, business to invitees, therapist (Tarasoff) )

3. Once start rescuing, duty of reasonable care in execution and finishing

C. Premises Liability 

1. Invitees—duty of reasonable care, warn of hidden dangers

2. Licensees—warn of hidden dangers

3. Trespassers—duty to avoid harming except children and habitual trespassers

4. 50% of states have changed rules to permitted/not-permitted or culpable/non-culpable

III. Breach—Jury question ALWAYS FIND P'S THEORY OF BREACH

A. Foreseeability—can't be breach if D couldn't foresee act (Adams, kid with wire)

B. Objective Reasonable Person Standard of ordinary care and prudence (Vaughn) 

1. Exceptions disability, tender years, parental liability

C. Professionals—customary care=ordinary care 

1. Exception is “reasonable prudent patient” would want to know for informed consent 

D. Judge sets standard of care to be applied; extraordinary (common carrier), ordinary, etc.

E. Cost-Benefit analysis to care—if, B<PxL not negligent (Carroll Towing) 

F. Res Ipsa Loquitor—event itself suffices for breach 

1. Type of accident that only happens when D is careless

2. Object that hurt P was in D's exclusive control 

3. P is a passive victim 

IV. Causation

A. Actual Causation

1. But/for test 

2. Plaintiff must produce evidence to show his theory is more probable than D's 

3. Multiple necessary—if each independent but each necessary for injury, JSL (McDonald)

4. Multiple sufficient—If two ind. Events either of which sufficient, each treated as a cause

5. Toxic Torts (Aldridge) P must prove general and specific causation 

6. Burden-Shifting, (Summers, can't tell which shot, D has to prove didn't) DES cases, must prove it wasn't their drug to be exempted from market-share liability 

B. Proximate Cause

1. 3 different measures 

a. Directness—causal chain isn't “too weird” (Union Pump)

b. Foreseeability—(Majority) question of how specific to define foreseeability (Jolley) 

c. Scope of Risk—D responsible for potential risks that cause act labeled careless 

2. Superseding Cause—Were 3rd's acts foreseeable, did 3rd take ownership or risk, did 3rd increase danger of risk 

3. Affirmative duties—in general limited by foreseeability (Fast Eddie's) but not if duty already there (Tarasoff) 

V. Palsgraf—need nexus between duty and breach. Must be breach of the specific duty owed to P

VI. Negligence per Se—if D in violation of law, NPS established, injury, duty, breach, PC only AC left

A. Statute about safe conduct 

B. P must show qualifies as person protected by statute and harm supposed to be protected by statute

C. If D can prove violating statute better option, excused from NPS 

VII. Defenses—D has burden of proof

A. Contributory Negligence

1. If P is negligent, loses it all b/c P's acts superseding cause

B. Comparative Responsibility/Fault

1. Pure comp fault, P recovers as long F< 100%

2. Modified comp. Fault P recovers if F<50 or 51% (2/3 of states)

C. Assumption of Risk—complete defense, bars all recovery for P

1. Express—contract, only allowed in few recreational activities

2. Implied—P knows of risks and still acts, most states have folded into cmp flt. 

D. Statute of Limitations and Repose

E. Immunities and Exemptions (intrafamilial, Charitable orgs no respondeat superior

1. FTCA—ends some sovereign immunity with exception for discretionary functions 

2. Local gov't and quasi-gov't orgs—courts hesitant to expand liability (Riis, Strauss) 

Intentional Torts

I. Battery

A. A acts with Intent to touch (either Knowledge or Purpose sufficient) and causes

1. Standards of “intent” either Wagner intent to touch or Vosburg intent to unlawfully touch 

B. Contact that is harmful or offensive based upon reasonable person standard 

II. Assault

A. A acts with intent to cause apprehension of imminent harm and P apprehends (reasonably)

III. False Imprisonment

A. A acts with intent to confine P, actually confines P and P knows she's confined 

1. Exception for shopkeeper's privilege if rsnable grounds and manner of confinement 

IV. Defenses

A. Statute of Limitations

B. Consent

1. Express—must be within “scope of consent” (Garnett) 

2. Implied—actually and reasonably perceived based on P's conduct 

C. Self-Defense

1. Actual and reasonable apprehension of harm, belief force is necessary and proportional force 

2. Deadly force only allowed when imminent threat and no safe retreat or protecting own home 

D. Property Defense

1. reasonable force allowed but actor takes risk of mistake, can't use deadly force (Katko)

V. IIED

A. Must be extreme and outrageous conduct (really bad practical joke or overzealous predator)

B. Intends to cause (reckless regard for another can count) and does cause severe distress to another

VI. NIED (hybrid of Negligence and IIED)

A. Injury—kind of thing P not expected to keep it together

B. Duty—difficulty here, mostly for “zone of danger,” undertaking, or bystander 

VII. Property Torts

A. Trespass to Land—only need intent to touch land, strict liability tort

B. Trespass to Chattel—intention touch of object, need damage to object to bring claim 

C. Conversion—tort for theft, again doesn't matter if you thought item belonged to you 

D. Nuisance—must be continuous interference with P's right to use and enjoyment of property

E. Remedies can be injunction (triggers Coase's theorem bargaining), or damages, or a hybrid based  on risk bearing

VIII. Abnormally Dangerous/Ultra-Hazardous Activities

A. Strict liability once P proves injury, must be fairly uncommon activity

B. Test —high risk, likelihood of harm, due care can't stop harm, uncommon activity., happens in inappropriate place, value to community v. dangerous attributes

IX. Products Liability

A. Prima Facie case—D, commercial seller, sells product with  defect at time of sale to P and P is injured during use of it.

B. Manufacturing Defect—defectiveness presumed as long as diff. Than model product and P proves injury, AC and PC

C. Design Defect—Under Barker, P can choose test, under Soule, test split b/w every day and complex products 

1. Consumer Expectation Test—Did product perform as safely as average consumer would expect?

2. Risk-Utility Test—Do design's risks outweigh its benefits—D has burden of proof

3. Restatement 3rd (States split on RAD)

i. P has duty to show that there is a Reasonable alternation in design that reduces or eliminates harm 

4. Prescription drugs have special rules—R2d immunity from SPL but not negiligence, R3d non-defective if appropriate for 1 class of user, some states use standard design defect tests

D. Failure to Warn--Duty to warn when lack of warning could make product unreasonably safe, not when obvious risk 

1. Warming must be “adequate” meaning identifies types and scope of risk and prominent relational to danger 

2. P still has to prove actual causation b/w injury and lack of warning

E. Defenses

1. Statute of Limitations, Statute of Repose, Regulatory compliance defense statutes, Comparative responsibility

X. Damages—remedies are self-help, injunction, or damages

A. Compensatory—some states have cap on non-economic, VA on all compensatory

1. Purpose to make defendant whole, try to be fair and rsnble, eggshell skull means D takes P however he finds him 

2. Economic –lost wages, expenses, incl. Future expenses and lost future earnings, sometimes hard to prove

3. Non-economic—pain and suffering, disfigurement, difficult to evaluate

B. Puntive—rarely awarded b/c standard is for wanton and willful conduct, In neg. it's reckless disregard

1. Controversial b/c introduce element of crim. Law into torts and juries can get out of control 

2. SCOTUS has done some stuff with DP limits on punitive damages 

