Public International Outline

I. Introducing International Law (Chad/Libya and Rainbow Warrior)
A. Law of Nations in Its Traditional Incarnation
1. Main Principles of the Westphalian System ( System of Inter-nation law evolving towards system of global governance that’s less well delineated.)

a. Territorial divisions with clear boundaries and exclusive authority within 

b. Non-interference

c. Equality among states (an important legal fiction that provides the “horizontal” structure to the international system according to Murphy) 

d. Immunity of state officials from laws of other states 

B. International Law in the 20th Century

1. 3 Main Changes to the traditional system 

a. Changing Actors

i. Rise of IGOs

· Starts with League of Nations post -WWI

ii. Rise of non-state actors

b. Self-determination of peoples/role of individuals/human rights law 
c. Changing law-making

i. traditional means were custom and treaties 

ii. now being supplemented by “soft law”, global administrative law

C. New Actors New Issues, New Processes

1. International Institutions (Organizations of States)
a. Issue Area--Both general (UN) and area-specific institutions (GATT) each with own rules, regulations, and member-duties

b. Geographic Area—Both world-wide  (UN) and regional (EU) each own duties and responsibilities

2. Non-State Actors

a. NGOs

b. Role of the Individual

i. “States have recognized an increasing number of international legal rights and obligations that individuals possess”  (26)

ii. “individuals also play enhanced roles in the implementation and enforcement of international law, in part through their increased access to dispute resolution bodies” (27)

c. Other non-state actors—subnational units, terrorists, corporations, etc.

3. Non-Traditional Law Making and Enforcement

a. Global administrative law by international organizations

b. “Soft Law’ –non-binding agreements

c. New Compliance methods, e.g. economic sanctions, individual sanctions in criminal law
D. Conceptual Challenges

1. Legalization and its limits

a. Over time increasing international law in breadth and depth

b. Increase isn’t uniform, some issues less regulated than others

2. The Fragmentation of International Law and Regime Interaction

a. IL is highly decentralized series of regimes (fragmentation)

b. Hard to know what happens when regimes overlap (interaction)

i. How to decide which regime to apply in a situation

ii. What about when same issue before multiple international courts?

iii. What if court asked to interpret ruling of another regime’s court?

3. Persistent Puzzle of Compliance—do nations comply and why? 
a. Realists—only comply when in their interests to do so, balance of power

b. Institutionalism—states’ conflicting and mutual interests can be swayed through regimes 

c. Constructivist—states’ interests created and changed by interactions with other states 

d. International Lawyers

i. compliance is a function of international law’s legitimacy 

ii. Managerial Model—states induce compliance through cooperative process which invoke legal norms 
E. Ways of Understanding International Law

1. Positivism—international law is no more nor less than the rules to which states have consented

2. New Haven School—international law is a process of authoritative decision making by which actors state common interests with appropriate processes, and control behavior

3. International Legal Process—law as a constraint on international decision-makers and events

F. Chad/Libya vs. Rainbow Warrior
1. Actors

a. Chad/Libya—two states

b. Rainbow Warrior—two states and Greenpeace

2. Forums Used

a. Chad/Libya—submitted issue to ICJ for ruling

b. Rainbow Warrior—mediation by UN Secretary General and international arbitration

3. Issues

a. Chad/Libya—more traditional issue of a border dispute

b. Rainbow Warrior—domestic criminal dispute and arbitration over damaged property

i. France manages to pressure New Zealand with trade sanctions and New Zealand needed a compromise
ii. France and Greenpeace went to arbitration over boat price

4. Did International Law make a difference? 

a. Chad/Libya

i. Triumphant on some level because avoided war and parties followed the ruling

ii. Unsatisfactory because ICJ upheld prior treaties and arguably opted to maintain stability instead of apply justice

b. Rainbow Warrior

i. Didn’t use traditional elements of international law

ii. France didn’t abide by its part of the agreement with New Zealand and bullied New Zealand into several concessions with economic sanctions
Sources of International Law

II. Statute of ICJ Article 38—four types of law to be used by ICJ

A. International conventions (treaties)

B. International custom (customary international law)

C. General Principles of Law common to most legal systems

D. Judicial Opinions and scholarly works (Opinio Juris) as persuasive

III. Hierarchy and advantages to each

A. Treaties are generally preferred because

1. Content easy to determine

2. Reflect formal consent of states that ratified them

3. More familiar source of law to policy makers and constituents

B. Customary International Law Advantages

1. No formal negotiation or express consent required

2. Binds all states that haven’t objected to it during formation

C. General Principles—fill in gaps between treaty and custom, usually procedural issues like res judicata or estoppel

D. Soft Law--Informality can be a plus, not mentioned in ICJ Article 38

E. Also not in ICJ are decisions of IOs like the UN 

IV. Treaties (Cyprus)
A. Why do States Enter Treaties?
1. Benefit of binding commitment
2. Institutionalists—states want mutually beneficial outcomes and reputational concerns help ensure states’ adherence 

B. Background on Treaty Law—VCLT (US hasn’t ratified but recognizes as CIL)
1. Article 2: Elements of a Treaty

a. must be written and be between states (there are other groups who make treaties but aren’t states and not under VCLT—I.O.s, insurgent groups, and quasi-states like Vatican City) 

b. must be governed by international law 

c. doesn’t have to specify that it’s a “treaty” 

2. Article 3—I.O.s ability to enter treaties, not governed under VCLT, under later 1986 Vienna Convention 

3. Article 26—Pacta sunt servanda (the treaty must be obeyed in good faith) 

4. Article 31 & 32—Interpretation, rules of interpreting treaties is fairly strongly textual, then using travaux preparatoire. 

5. Article 45—Acquiescence

6. Article 51 & 52—Coercion

7. Article 53—Jus Cogens (peremptory international norms) 

8. Article 54—Termination

9. Article 56—Denunciation

10. Article 60—Material breach

11. Article 64—Jus Cogens

12. Articles 19-23—Reservations

C. Making Treaties--Phases
1. Negotiation

2. Adoption—agreement on the text

3. Signing—more formal act indicating intention to be bound

4. Ratification—a domestic affair, whatever the domestic legal system says is needed to make the treaty binding for that country (in US senate ratification)

5. Entry into force—happens after a specified number of countries have ratified

D. Invalidating Treaties: Coercion and Consent (Cyprus)
1. Invalidation

a. VCLT 42 says you can only invalidate using either VCLT or the measure within the specific treaty

b. VCLT 45 Once state has complied with a treaty, it can’t then revoke its consent or invalidate it

2. Cyprus tried to argue:

a. Coercion of Cypriot representative to sign treaty

i. VCLT 51 covers coercion of the signatory himself and 52 only refer to coercion of the state based upon use or threat of force 

ii. How does this refer to peace agreements? Almost all of them come from violence. Party who agreed to it would have to raise the invalidity agreement. 

iii. Makarios claimed “he had no choice” but to sign and was under pressure, but he can’t point to specific threats or any force. It wasn’t enough to invalidate his consent to the treaty

b. Authority of Cypriot representative to sign on behalf of country

i. Article 6 VCLT—all states can conclude treaties

ii. Article 7 VCLT-- VCLT says that people generally recognized to bind the state can represent the state.

iii. Article 8 VCLT—If negotiator or signatory doesn’t have state authority treaty is invalid until state authorizes it

iv. Problem is that Cyprus formally signed the treaty after it had become an actual state, which removes any objections under authority. 

E. Evaluating and Interpreting Treaties

1. Good Faith Compliance (Pacta sunt servanda)
a. VCLT Article 26-- all states have a basic duty to carry out treaty obligations in good faith

b. Fundamental principle of treaty law that
2. Interpreting Treaties

a. VCLT 31— rules of interpreting treaties is fairly strongly textual,

b. VCLT 32--can use travaux preparatoire to confirm meaning from VCLT 31 if ambiguous or absurd

3. Can a Treaty Violate International Law

a. VCLT 53—If treaty conflicts with Jus Cogens at formation it is void

b. VCLT 64—any new jus cogen that arises voids previous treaties in conflict

c. Cyprus argues that Turkey’s has interpreted the “action” allowed by Article 4 of Treaty of Guarantee to include use of force which makes the treaty invalid because it violates prohibition on use of force in Article 2(4) of the UN Charter which are an example of jus cogens and can’t be “contracted around”  
i. Consensual use of force at request and invitation of state in question doesn’t violate jus cogens.  Question is whether or not that is what is intended with Article IV.

ii. Could be intentionally vague

iii. US and UK defended the interpretation of the treaty to allow the use of force or consent of the state 

F. Treaties and Sovereignty

1. Invariably a treaty limits a state’s ability to act in some degree

2. Cyprus used infringement of sovereignty as another ground for attacking treaty based on 1960 accords it didn’t take part in.

G. The Consequences of Denouncing or Breaching a Treaty

1. VCLT 54 allows for treaty termination if there is a termination provision in the original treaty or with consent of all parties to the treaty

2. VCLT 56 Can’t withdraw from treaty unless

a. Parties intended to admit possibility of withdrawal

b. Nature of the treaty implies right of denunciation or withdrawal

3. VCLT 60 

a. Material breach of bilateral treaty allows other to use breach to terminate

b. Material breach of multilateral treaty allows other parties to suspend whole treaty unanimously,  or individual country can suspend treaty against breaching party, 

c. Material breach=repudiation or violation of essential provision

d. Cyprus tried to argue that Turkey was in material breach because of use of force

i. Doesn’t seem that parties intended ever to be able to terminate since the original treaty just called for restoring the status quo. 

ii. Could argue that Turkey is in breach because of its use of force, but also Greek Cypriots are in breach because they invited Greek force and tried to change the original agreement. 
V. Customary International Law (FDI)- elusive subject in doctrinal terms in the past 100 years, has taken a lesser role than treaties but it is still crucial in some areas of international law
A. Formation of CIL—“usage or repreated acts become custom over time that in turn generates a sense of legal obligation (opinio juris)
1. State Practice “general and consistent practice of states”
a. Doesn’t have to be universal and there can be exceptions

b. Core of general persistent, must be more than occasional 

c. Large parts of it are generally accepted and not contested

2. Opinio Juris— practice must stem from a sense of legal obligation

a. How do you know when states are following a practice out of sense of obligation? We can look at expressions of states rules. The problem is with contested issues it’s hard to show. 

3. From Practice to Law—hard to tell when something moves from practice into customary law
a. Paquete Habana-- Good example of traditional ascertainment of what qualifies as custom when the rule is disputed. SCOTUS analyzes
i. Historical examples of consistent state practice

ii. Military orders and judicial pronouncements that show opinio juris

iii. Exceptions are seen as a breach of the rule instead of renouncing the rule

iv. Although only look at a few states’ practices, they are the key states in the field (maritime commerce and navigation)

b. Revisionist View (Goldsmith Posner)—it’s just states doing what they want and claiming it as custom when it suits them

c. Traditional European View—international law is the apex of law and domestic law is subordinate

B. Discerning and Applying Custom (FDI)

1. SEDCO Court finds custom by analyzing

a. Pre WWII practice and finds overwhelming consistency (Hull Doctrine)
b. Look at BITs between developing nations and developed nations

c. General Assembly resolutions as evidence of CIL can only be rarely used
d. International Arbitral Practice and Scholarly opinions

2. Texaco v. Libya Court looks at GA resolutions

a. Looks back to last resolution with good number of developed and developing votes to find standard

b. Look at other charters for guidance 

VI. Soft Law (World Bank Guidelines on FDI)--Norms that are not formally binding but have legal impact or influence which can vary greatly.
A. Benefits of Soft Law

1. Flexibility

2. Moves reluctant states (or other actors like MNCs)  towards compliance in controversial areas

3. Precursor to hard law-- in areas that are controversial it’s a first step for actors unprepared to commit

4. Can involve non-state actors, Int’l Organizations

5. Can help with lack of competence—if IO doesn’t have competence to create binding hard law, can try to achieve aims through soft law

B. Disadvantages of Soft Law

1. Not binding

2. No strong enforcement mechanisms

Participants in the International Legal Process

VII. States: formation and recognition (Yugoslavia Breakup)

A. How is a new state formed?

1. Dissolution/breakup—USSR Yugoslavia

2. Secession—has huge international implications if other state is not happy about it. Disgruntled populations are common and if we have a premium on stability it makes states fear secession b/c they don’t want it to spread. 

3. Decolonization—wasn’t too difficult as long as countries recognized their existing borders. They were willing from a pragmatic standpoint, 

4. Peace Treaties—post Versailles 

5. Merger—like East and West Germany less involvement of international community required 

B. Requirements for Statehood 

1. Montevideo Treaty

a. Territory

b. (Effective) Government

c. Population

d. Capacity to enter international relations-- Circular because if you aren’t recognized you can’t enter international relations; shows merger of declaratory and constitutionary theory 

2. Sometimes states lose one of these factors but that doesn’t mean they lose their status as states, possibly because of a strong predisposition towards continuity of states. It takes a long time and some sort of assertion by a new entity for a state to cease being a state. 

C. Limits of Self-Determination-- Do groups seeking statehood have a right to it?
1. Pre-UN Charter

a. Aaland Islands—ethnic groups don’t qualify as a “people” entitled to self-determination as long as they have certain protections

2. Post-UN Charter

a. UN Charter has tension between two principles of non-intervention and self-determination

b. Term “peoples” has never been defined. Possible definitions include:

i. “former self-governing nation” like Finland or the Baltic States

ii. “colonial property” (strongest category and argument for self-determination)

iii. “ethnic group” lots of debate about how that applied to Yugoslavia

c. Article 73 set up “trusts” for countries not ready to be independent

d. 1960 Declaration on Granting of Independence to Colonial Countries and Peoples and 1970 Declaration on Friendly Relations in accordance with Charter show “soft law” push to decolonization
D. Examples from Casebook

1. Badinter Comission on Serbs in Croatia wanting self-determination had to choose:

a. Secession or Dissolution—ruling dissolution sets up different legal obligations

b. Right of Croatian Serbs to self-determination—decided didn’t have right to create own country but needed certain rights protected and had right to chose nationality 

i. Seems to be a different type of self-determination for ethnic groups than for colonies or former independent territories 

2. Kosovo declaration of independence

a. Kosovo’s independence seems the only reasonable alternative given the degree of atrocities there.

b. EU set out out criteria for recognition—including recognizing treaties, agree that any border disputes would be settled by agreement, and minority safeguards. Question is whether that has become or will become customary international law.

c. ICJ ruling said that declaration of independence wasn’t a violation of international law but there were a lot of qualifies. Didn’t actually say secession was lawful, just that declaration didn’t violate law. 

3. Quebec Supreme Court—(similar to Aaland islands) Secession is a last resort, as long as they have some autonomy and are fairly represented and protected in the government they aren’t entitled to secede.

4. Unilateral Secession is only really recognized under customary international law when the minority group is significantly, systematically oppressed. The opinions don’t really say this, they just say why it’s not allowed in their specific cases, but it’s implied. 

E. Territory and Borders (Uti Possidetis)
1. Decolonized states--Territory of new states is determined by pre-independence colonial borders

2. Again there’s a presumption towards the established order and stability

3. Badinter Commission on Serb and Croatian border resolution process

a. Must respect external frontiers in line with UN Charter

b. Can only alter boundaries upon freely arrived at agreement

c. Respect for territorial status quo and uti possidetis
d. Any alteration of boundaries by force has no legal effect

F. Recognition by Outside Actors—necessary for statehood?
1. Declaratory theory says no

2. Constitutionary theory says yes 

3. Kosovo has been recognized by more than 1/3 of states, not a huge number but on its way to becoming a state. 

4. South Ossetia has not been recognized by almost anybody (only 4 countries) 

5. There are other quasi-states that are never settled b/c risk of settling is too high. 

6. There’s a huge premium on stability and the established order.

VIII. International Organizations (UN and Apartheid)
A. Types of International Organizations

1. Global and General: UN

2. Global and Specialized: World Bank, WTO, IMF. Etc.

3. Regional and General: OAS, Commonwealth

4. Regional and Specialized: EU, NATO, ASEAN

B. Structures and Decision-Making Processes of International Organizations

1. Commonalities in most IOs

a. Constitutive Instrument: like a charter

b. Assembly of Members

c. Specialized Executive Organs

d. Secretariat

2. UN Charter

a. Article 2(7) Non-intervention

b. Article 5-Suspension

c. Article 6-Expulsion

d. Art 12-UNSC/GA relationship

e. UNSC can adopt resolutions under 3 chapters

i. Chapter V—Articles 23-27 UNSC

ii. Chapter VI Articles 33-38 peaceful dispute settlement—in general accepted that this action is not binding 

iii. Chapter VII Threats to peace/aggression—these are the only ones that are binding

C. Legal Personality

1. the ability to bring a claim and to have claims brought against you 

2. capacity to enter into legal relations including treaty making—capacity to enter into treaties

3. diplomatic relations—including sending and receiving ambassadors, having them recognized in other states and with that comes immunities

4. Legal Capacity is different, it entails the ability to do things under domestic law like own buildings and bank accounts, 

5. IOs are not omni-competent like states only have authority to do what their charters allow
D. UN Sanctioning Process (Apartheid)

1. GA Actions (non-binding) 

a. 1952 Resolution

b. 1962 Resolution Requests its members to voluntarily sever relationships with SA in specific areas. Can’t mandate sanctions b/c they’re not legally binding. Set up special committee 

c. 1974 Credentials Committee—wanted to kick out SA, but couldn’t do so without vote of expulsion by UNSC. Article 5 and 6 allow suspension but only upon recommendation of UNSC. Credentials Committee tried to claim that regime didn’t fully represent the country and said they didn’t want to expel, committee just voted to reject credentials, GA debated but President of GA upheld decision. South Africa kept showing up, but weren’t seated and only had observer status. Decision has been accepted because it was a one-off, but it’s a slippery slope and not technically within the powers of the credentials committee.

2. Security Council Actions

a. 1960 UNSC—reacting to Sharpville massacre. No condemnation or reaction to deaths, just suggestion actions are causing friction and request for SA to change policies. First formal step of security council, under chapter VI (assumed)

b. 1963—UNSC—Arms embargo under chapter VI, US specifically requested language that kept it out of Chapter VII b/c wanted to avoid possible requirement to use force 

c. 1977—UNSC Resolution—First chapter VII resolution by the UNSC. If P5 abstains a resolution can pass. France and UK abstained but didn’t veto. However it was a sanction short of force, an embargo. 

E. UN as a Forum for treaty-making (Apartheid Convention)
1. 1973 led by USSR to get group of nations at UN and criminalize apartheid (individual accountability for carrying it out)

2. Not widely signed but possible influence on crime of apartheid being listed in the Rome Statute of the ICC

F. Judicial and Quasi-Judicial Dispute Settlement

1. Techniques recommended under Chapter VI for dispute resolution

a. Negotiation

b. Enquiry

c. Mediation

d. Conciliation

e. Arbitration

f. Judicial Settlement

g. Resort to regional agencies or arrangements

2. UN Charter also creates the ICJ 

a. Types of Cases:

i. Advisory proceedings—non-binding but authoritative answers to specific legal questions asked by UN organ or agency

ii. Contentious cases between states that are parties to the Statute binding on the parties under Article 94

· Disputes arising from treaties where both states are parties and stipulate settlement in ICJ

· Disputes arising from special agreement to send to ICJ 

· Disputes covered from declarations of both parties where they accept jurisdiction of the court

b. Jurisdiction issues before the ICJ often contested

i. Whether both states were parties to a treaty conferring jurisdiction before the dispute arose (Article 36(1))

ii. Whether both filed had filed Article 36(2) declarations conferring jurisdiction before dispute arose

iii. Whether dispute fits within description of cases for which parties have accepted jurisdiction under treaties and declarations

iv. Whether there is an ongoing legal dispute between the parties and whether they have legal interest in the dispute (standing)

c. UNSC has authority to enforce ICJ decisions

IX. Non-State Actors (NGOs)
A. NGOs-- Representativeness and Accountability of NGOs

1. Not all NGOs are representative of their constituents (Global Trade Watch)

2. No existing norms for their behavior or a framework for behavior
3. Three different roles of NGOs in the international legal setting

a. participation in law making—like landmines convention where NGOs drafted and then passed over to governments

b. Representation before international tribunals—still minimal but growing 

c. Opposition role—sometimes derail things that might happen. 

B. MNCs-- ubiquitous actors on the international scene but there’s nothing formalized or systemized about their participation in the international system. One of the current problems in international law is how to regulate MNCs 
C. States within federal systems (like the US)
International Law and Domestic Law

X. Two approaches to this

A. Monism—treaties are automatically incorporated into domestic law, it’s all one system of law. Some states make themselves Monist by constitutional provision or other means. In some Monist states int’l law always takes precedence over domestic law.

1. In US Article VI says that treaties become the supreme law of the land

B. Dualism—there are two separate systems and you have to translate the norms of one system into another. You have to incorporate int’l law into domestic law and determine how to do that domestically. 

1. In US concept of non-self-executing treaties

XI. Domestic Limits to International Law Making (NAFTA)
A. Limits to the US Government’s Power to Make International Agreements (Substantive)
1. Missouri v. Holland-- Holmes says that the treaty power could exceed Congress’s legislative power.

2. Reid-- The treaty power cannot contravene the constitution. If there are explicit constraints in the constitution they do constrain the treaty power. US cannot exceed internal constitutional limits through using the treaty power.

3. After two cases its still unclear whether Congress’s power conflicts with treaty power

B. Procedural Limits to international agreements
1. Under constitution president makes treaties and needs 2/3 Senate for ratification

2. Custom has also allowed for creation of sole-executive and congressional/executive agreements

3. Congressional/Executive Agreements (NAFTA)

a. Authority comes from Congress’s powers to regulate things, like commerce

b. Authorize presidential negotiation and then ratify by majority of both houses

c. Tribe critique says they’re not wholly interchangeable from treaties

4. Sole Executive Agreements (Iran Hostage and Claims Process)

a. Used in crisis situations where there’s a recognized need for single actor to take speedy and unique steps to resolve the issue

b. Recognized category of what types of agreements the president can enter and that is determined by a series of judicial opinions.
c. Courts sometimes intervene in sole-executive power based on Youngstown classifications

i. Areas that definitely require congressional approval

ii. Murky, in-between area where both may have power (this is where Reagan was under claims process and court allowed him to proceed)

iii. Areas the president can definitely act without congressional sanction

XII. Conflicts between International and Domestic Legal Obligations (Consular Notification)

A. Paraguay vs. US (Breard at ICJ)—Paraguay asked the ICJ for provisional measures to halt execution of Breard
B.  Breard (US)—although President asked VA governor not to execute, SCOTUS ruled that they couldn’t force VA to stay the execution. Said ICJ decision gets respectful consideration, but it’s not binding, use later in time on rule on legislation and also US procedural default rules govern which say that if didn’t bring up defense at trial can’t bring it up later. US also claims that it did everything it could to comply by writing letters to governors. 

1. Also SCOTUS argues that Vienna convention is subject to national procedural law and that they were following it in accordance with their own national and procedural laws

C. LaGrand (US)—German Nationals convicted and executed  Germany takes it to ICJ who says that since procedural default rule effectively negates any application of the treaty b/c didn’t have knowledge of defense at the time of trial, which means US’s Article 36(2) defense doesn’t work and US is in violation of international law. 
D. Mexico (Avena)—ICJ looks at what to do about US violation of the treaty. ICJ says that the US must judicially review each case to see if violation of the Vienna Convention effected the decision. 

E. Sanchez-Llamas—SCOTUS claims the ability to interpret its own treaties and that it will respectfully consider ICJ opinion from Avena but not follow it. 

F. Medellin—Mexico takes case to ICJ because Medellin is a named plaintiff from Avena. SCOTUS interpreted Article 94 of Charter and ICJ statute as part of charter about whether ICJ rulings are binding on members and what the courts responsibility is for compliance. Also look at optional protocol and ICJ statute.

a. President asked the courts to consider Avena and issued a memo requesting courts to follow Avena and reconsider cases but opposing enforceability of decision in the judicial system. POTUS wants Texas to comply but doesn’t want the courts determining compliance. 

b. Once agreed on sources, question is how is US bound to give effect to obligation in courts. 

i. What effect does a treaty have if the courts don’t have to give judgment to it?

c. Majority says that this treaty (although not clear which treaty they’re discussing) isn’t self-executing and thus the order from the ICJ isn’t self-executing and requires legislation.

d. Also strike down Presidential memo requiring compliance b/c he doesn’t have power to do that under presidential authority. 

e. The US is obliged to comply but courts don’t determine how compliance should happen b/c not self-executing treaty.

f. How do we determine if a treaty is self-executing? 
i. Medellin says its heavily based on the intent of the legislature when they ratify the treaty. 

ii. Majority says treaty has to explicitly say that its self-executing, creates a presumption against self-execution (possibly, that’s one reading of the case) 

XIII. Use of Foreign and International Law in US Courts--It’s controversial to cite international law in US court decisions. In Lawrence cited UK study, international conventions like European Convention of Human Rights’ Dudgeon decision.

A. Arguments against

1. One argument is that it’s irrelevant b/c doesn’t apply to US. 

2. Also argument about judicial restraint and the role of the courts vs. the role of the legislature. If the legislature and executive haven’t signed on, citing int’l law supersedes their authority.  

3. US exceptionalism agreement saying that its unique and has distinctive history and other societies’ laws are irrelevant

B. Arguments For

1. When looking at morality issues it seems at least persuasive to look at what other countries are doing

2. Things change over time and if congress hasn’t given it attention in the past time, maybe you can look to other countries’ changes to see 

3. Also human nature to reflect upon own practices when others’ start to change them. 

XIV. International Law Claims in US Courts: Reception and status of customary international law (“law of nations”) in US laws (and US courts)
A. Opening the Door to Claims (ATS)

1. Status of CIL in the US
a. Constitution gives congress power to define and punish offenses against the law of nations. Ambiguous as to whether congress has to define the offense of if they’re just out there.

b. CIL used to be seen as state law, subordinate to federal, now it’s seen as federal common law similar to treaties (Paquete Habana) 

c. Revisionist View—CIL is not applicable US law unless made so by an act of congress or an executive act. Requires a domestic translation by executive or legislative power.

2. ATS—part of judiciary act of 1789

a. district courts have original jurisdiction for any civil action by alien for tort only for violation of the law of nations or treaty

b. Issue of whether “aiding and abetting” is actionable under the statute

c. Filartiga (2nd Cir.) Trial Court dismisses, 2nd Cir overturns and says that torture counts as violation of a customary norm and is actionable under the ATS. 

d. Objections to the ATS

i. Separation of powers—ATS makes the judiciary interfere with executive and legislative branches’ ability to conduct foreign affairs. 

ii. Statute only confers jurisdiction but doesn’t confer causes of action. There are basic jurisdictional issues about how to get the case into the US court. 

iii. Other countries may feel that ATS litigation interferes with their own affairs (like South African litigation interfering with truth and reconciliation commission)

iv. Interferes with trade and investment b/c you hamper likelihood of investment if you make corporations potentially liable. 

B. Supreme Court on the ATS (Sosa)

1. SCOTUS said that arbitrary arrest wasn’t a customary internatonal law b/c it wasn’t as well-defined or widely accepted as norms included by Congress when they created the ATS. 

2. ATS as jurisdictional only—whether it creates tortuous wrongs or just gives jurisdiction for existing international torts. If jurisdictional only doesn’t create causes of action. 

a. Court says the act was jurisdictional but accepted 3 recognized actionable torts

b. Also allows for narrow additional creative dimension, even without congressional action its possible for courts to recognize modern violations of customary international law of similar acceptance and specificity to those originally recognized. 

i. Other than torture, hard to know what else falls under this category

3. Aiding and Abetting under ATS is still unclear (South African Litigation)

C. Judging acts of foreign governments
1. Act of State Doctrine—Domestic courts should generally refrain from judging the validity of another state’s sovereign acts taken within its own territory even if the acts violate international norms. Can be invoked by private parties as opposed to Foreign Sovereign Immunity

2. Sabbatino—State department asked court not to exercise jurisdiction b/c they thought it would interfere with foreign relations

3. Kirkpatrick—State department said they could exercise jurisdiction but Court makes its own decisions about whether or not it can get involved. Hinges on whether case hinges on court deciding on actions of foreign government. Since Kirkpatrick only indirectly reflected on state actions allowed the case to proceed.

4. Talisman v. Sudan—Act of State doctrine raised and failed b/c court said that violations of Jus cogens don’t allow act of state defense 

5. Currie v. Caterpillar said Act of State doctrine doesn’t apply to military orders
XV. Reach of Domestic Law in International Arena--Jurisdiction 
A. Jurisdiction to Make and Apply Law: Theoretical Bases for Jurisdiction—widely accepted 

1. Territoriality—customary norm and the most commonly used

a. One point of controversy is how this works with the “effects doctrine”

2. Nationality jurisdiction—jurisdiction over own nationals 

a. One area of controversy is whether it works with corporations and their subsidiaries and how far a state can regulate them

b. There are some agreements that require jurisdiction exercised on companies like sanctions from the UNSC 

c. Includes idea of protecting nationals from harsher regime or bias but in general states are often not interested in interfering with other countries’ prosecution their nationals. 

d. In general it is only exercised as a matter of prescription for really serious offenses. Fairly uncommon for home state to interfere. 

3. Protective Principle—actions that affect “US security”, no nationality link required. 

a. Britain prosecuting US national who was a spy for Germany in WWII

b. Lying to a consulate for visa purposes

c. In Yousef case relied upon Protective principle because there wasn’t enough of an established custom for Universal Jurisdiction but there was a convention allowing any state to act against airline terrorism (sort of like piracy) court also said that protective principle could apply

4. Passive Personality—victim is a national. More rarely used than territoriality. Only used when state worries that prosecution by home country won’t be adequate. Used mostly in hostage taking and aircraft offenses and terrorism. Like embassy bombings. 

5. Universal Jurisdiction—both old and new, ATS embodies this idea by recognizing certain offenses as being of interest to all states. Today is centered around the rise of human rights, both in national legislation and international conventions that provide for a form of universal jurisdiction. 

a. Idea is becoming increasingly important with the rise of international criminal law. 

b. Rationale for Universal Jurisdiction—Originally started with piracy which made sense because they’re not really based in a state and they’re a threat to everybody so any state any where could exercise jurisdiction. It’s an area that’s developing and in flux so it’s hard to determine which crimes allow for universal jurisdiction. 

i. Piracy alone is narrow reading

ii. Ancillary jurisdiction—you offer extradition and country doesn’t accept it. International treaties that provide for universal jurisdiction do it under the ancillary rationale

iii. Other comparable wrongs that “shake the foundations of the international order”

B. Limiting Jurisdiction even when the bases are present

1. Lotus—(Turkey exercising jurisdiction over French ship) majority says all states have jurisdiction unless specifically prohibited by international law.
a. Almost an “anarchy plus” idea of jurisdiction

b. Uncertain precedent after ICJ advisory opinion on Kosovo 

c. Impact of Lotus was to create international maritime organization to create treaties overruling Lotus to say that only state who’s flag ship is flying can exercise jurisdiction

2. Comity—“golden rule” of international relations

a. States should respect the powers of other states as they want their own respected

b. soft” principle, not necessarily a rule and comprised of weighing and balancing

c. Inherently discretionary but something that courts and legislatures should take account of when deciding whether or not to extend jurisdiction. Some judges think it’s a principle of judicial restraint and others that think it’s a principle of congressional intent.

3. Reasonableness test—also limits bases of jurisdiction b/c it must also be reasonable to exercise it. Embodied in Restatement (3rd) on foreign relations. Reasonableness may be the US codification of comity.

4. Creating International Law on Jurisdiction

C. Cases about Jurisdiction to Prescribe 
1. Boeing-McDonnell-- Mainly focuses on territoriality. Europe is trying to stop two American companies from merging based upon effects test. EU feels like they won b/c they got valuable concessions, Boeing thinks it won b/c concessions wouldn’t cost it that much.

2. Cases on Extraterritorial Reach of Sherman Act

a. American Banana-- SCOTUS decided that they wouldn’t do anything about anti-trust violation that occurred in Panama. Presumption of territorial jurisdiction and presumption against extraterritorial jurisdiction.

b. Alcoa-- use of ‘effects test’ to spread reach of Sherman Act to other states when the act is intended to affect and does affect the US

c. TimberLane-- three part test includes 1. actual and intended effects , 2. magnitude/degree of effects and 3. state interests.  Multi-factored reasonableness test. Problem with multi-factor tests is that you can justify any decision and there’s no clear rule or ability to predict outcome. Encourages litigation.

d. Hartford Fire directly effected kinds of insurance policies, used conflict of laws approach to say that UK law didn’t bar Sherman compliance so there was no conflict requiring UK companies to also follow Sherman laws. 

i. Jurisdiction allowed when US law is just stricter than foreign law.

ii. Scalia dissent—more focused on the role of courts and worried about expansion of reach of US law without clear direction from legislature. Wants determination on what the act said and not what court wanted under the act. 

iii. Seen as locus of modern approach to today’s use of Sherman Act

e. Morrison 2010-- SCOTUS case from last year about extraterritorial reach of US laws about securities regulation. Court took unanimous approach against extraterritoriality. Move towards greater caution with private actors and private claims in the court.

f. Hoffman LaRoche-- back to effects test
3. EU Approach in EU Wood Pulp-- uses “implementation” over “effects” test, EU is trying to distinguish but in the end they’re pretty similar. Effects reach of territoriality is now quite common and probably within customary international law.
D. Jurisdiction to Enforce Law (Capturing Criminals Abroad, Dokmanovic)—States only have jurisdiction to enforce their laws extraterritorially with the consent of that state.
1. Types of Jurisdiction

a. Jurisdiction to Prescribe—make and apply law

b. Jurisdiction to Enforce—always means enforce extraterritorially

c. Jurisdiction to Adjudicate—ability to subject somebody to your judicial process which can be denied if person brought before your court illegally, question still pending before the courts

2. Can a court have jurisdiction to adjudicate when person brought before court in violation of extraterritorial enforcement prohibition? 

a. Seizing War Criminals (Eichmann)

i. Israel abducted Eichmann but ruled it could adjudicate because:

· Given the nature of the crime (genocide)

· Argentina had removed its objection to the abduction before the trial started

b. Kidnapping v. Extradition (Alvarez-Machain)

i. Alvarez claims abduction is a violation of CIL and the US-Mexico extradition treaty

ii. SCOTUS says that an executive order can override CIL

iii. SCOTUS also says the abduction wasn’t a violation of the treaty 

iv. SCOTUS also says abduction doesn’t matter to exercise of jurisdiction

c. Challenging Irregular Renditions in Other Jurisdictions—several approaches so hard to say there’s a customary norm
i. No Jurisdiction: ex. South Africa takes a strong approach and says adjudicating country must have “clean hands” because concerned with sovereignty and due process. 

ii. Abduction irrelevant to jurisdiction: Ex. Eichmann and Alvarez-Machain

iii. Court has discretion over whether or not to exercise jurisdiction

· Examples of Bennet case in UK, Australia, New Zealand

· Factors they consider—objection of state where abduction occurs, nature of crime being prosecuted, public vs. private abduction, whether “lured” into territory or abducted 

1. Ocalan (ECHR)—state gave its consent, handed him over to other country so jurisdiction was allowed

d. ICTY on Irregular Rendition

i. Dokmanovic—court said that “luring” was okay but abduction was not. It seems to be narrowing down the objection to just abduction. No coercion but false pretenses.

ii. Nikolic--Court is factoring in:

· Seriousness of offense

· Seriousness of violation of individual’s rights

· Whether state has objection to the abduction 

e. US Irregular Renditions—violate individual rights, but do they violate states’ rights?
i. Possible international legal issues at hand 

· convention against torture—depends on torture taking place but the actual rendition doesn’t fall under it

· Prohibition against repatriation when likely to face persecution “refoulement” 

ii. US response to objections to reditions 

· Asked state for assurances that there would be no torture prior to refoulement so not a violation of CAT

· convention doesn’t apply in cases of armed conflict and we’re at “war” on terror

· Convention doesn’t apply extraterritorially 

· Standard in CAT on refoulement “probability” is not the US standard in its RUD which is “more likely than not”
Human Rights and Human Dignity

XVI. Historical Claims of Individuals on States (Human Rights)
A. Pre-WWII

1. Traditional system viewed only states as international actors with legal personality and didn’t give individuals ability to make claims against states in international courts or other states’ the right to interefere with how a state treated its people

2. Some inroads to state sovereignty post WWI with ethnic protection treaties 

B. Post WWII 

1. idea of prosecuting individuals for violations of HR arose with War Tribunals

C. Civil and Political Rights (Enhanced Interrogation)
1. Human Rights Law and Torture

a. UN Charter calls for respect of Human Rights but doesn’t define them and also includes principle of non-interference. Question becomes: at what stage does an HR issue become a legitimate international concern that allows for interference?

b. UN Declaration on Human Rights

i. Not binding or enforceable

ii. Portions of it have become CIL, because many states adhere to it, quote it, and act like its binding (opinio juris) 

c. Convention on Civil and Political Rights
i. Contains Limitations provisions—for example right to freedom of religion may be subject to limitations when proscribed by law and necessary to protect public safety, order, health, or morals or fundamental rights and freedoms of others

ii. Contains derogations-- Derogations—in times of emergency you can’t expect a state to respect the full range of rights. There are a few fundamental rights that can’t be derogated (right to life, torture, slavery, imprisonment for debt, ex post facto crimes, legal personality, freedom of thought, conscience, and religion). 

d. Convention Against Torture (CAT) 

i. Article 1. There’s an intent requirement(intentionally inflicted for specific purposes); not disallowed when under “lawful sanctions” (death penalty, corporal punishment); and doesn’t apply to private actors, only public officials

ii. Article 2. 1.states don’t have to end torture or punish for it just to “prevent” it with pre-emptive steps 2. no exceptional circumstances, even war, allow for an exception to the torture prohibition

iii. Article 4. States have to criminalize torture

iv. Article 10. States have to train law enforcement personnel not to torture

v. Article 11. Must come up with concrete rules for law enforcement personnel which are designed to prevent torture

vi. Article 14. compensation when torture occurs

vii. Article 16. 1. states should also prevent other CID acts which don’t amount to torture 2. Savings clause—provisions of treaty are without prejudice to provisions of other treaties. 

e. Republic of Ireland v. UK (ECHR)--court decided that interrogation techniques weren’t intense enough to be torture, but that it was cruel, inhuman, and degrading treatment (CID) which is also banned. First case between two states to go to the ECHR. Subsequently the ECHR has gone much further in determining other cases as torture and if adjudicated today would be torture.

f. Public Committee Against Torture (Israel)—“at times the price of truth is so high that a democratic society not prepared to pay for it,” didn’t say treatment was torture but said it was CID and banned it for the future. recognizing “an indivdual’s liberty constitutes an important component in its understanding of security”
2. Applying Torture Law to Terrorism Detainees-- 
a. Definition of Torture-- US insists on specific intent for torture. Bybee memorandum not consistent with outcome of Israeli judgment. Internal OLC memorandums deal with foreign judgments and the ECHR. 
b. Necessity Defense-- DOJ said its only interest is to do what’s necessary to get info, Military is saying that prohibitions against torture are also relied upon when servicemen are captured.
c. US Obligations to Other States under torture convention-- US says that CAT doesn’t apply extraterritorially b/c the US can’t enforce HR treaties on the soil of other countries without infringing on sovereignty.  Counter-argument is that US has de facto jurisdiction in a lot of these areas and are exercising jurisdicition over the arguments.
D. Limiting HR Treaties Through Reservations (US and ICCPR)
1. Reservations to Treaties (68-73)

a. Reservations are an issue with particular salience in field of HR. States can reserve to treaties and it’s a powerful legal device but raises complex issues when it comes to HR treaties

b. What is a Reservation? 

i. Country enters a reservation and says they won’t comply with specific aspect of treaty. A successful reservation modifies the obligations of the reserving state under the treaty. If another state objects to the reservation, it can decide whether or not reservation severs that part of the treaty or voids the entire treaty between the two of them. 

ii. VCLT 19, 20, 21 and 22 govern reservations to treaties

c. Why is a Reservation a problem in Human Rights Regime?

i. Reservations might undercut the purpose of the treaty 

ii. Beneficiaries are supposed to be individuals, idea of treaty as contract is skewed because there isn’t mutual benefit to states in signing treaties. Don’t sign it to hold each other accountable where breach impacts a state. 
d. ICJ ruling on Genocide Convention Reservations

i. Prior to ruling presumption in relation to reservations were that all states had to agree to reservation.

ii. ICJ says they can’t insist on everybody agrees to the reservation. It’s better to have a state join part of it rather than none of it. 

iii. After ICJ ruling reservations are seen as a necessity to getting more states to sign on b/c they don’t get clear benefits from signing HR treaties. Reservations enhance likelihood of state signing on to treaty. 

iv. (States often sign on to HR treaties to lock in democracy or change and keep from backsliding. Non-stable democracies are more likely to sign on (like Tunisia). )
e. US Reservations to the Genocide Convention (US is famous for its reservations) 

i. Reservation to jurisdiction of ICJ--Before any dispute involving the US can be submitted to ICJ specific consent of US is required US consistently resists external monitoring, can’t get treaties through Senate that provide for international jurisdiction.

ii. Nothing in convention authorizes legislation that is prohibited by constitution (states rights’ idea).

2. Effects of US RUDs the ICCPR

a. Reservations-- actually say won’t comply with provision only of the RUD with multi-lateral, legal affect.
i. Capital punishment for juveniles--Is this compelled by the constitution? Not anymore. 

ii. Free speech—reservation required by constitution. Constitutional definition is broader than ICCPR. ICCPR requires prohibition of certain forms of speech and the first amendment protects them

iii. Torture—didn’t want to be bound by interpretation different than 5th, 8th, and 14th, amendment. Modifying effect of article 7 vis-à-vis the US. 

iv. Punishment—reservation to article 15 requiring giving lesser punishment if law changes during trial 

b. Understandings--it’s an interpretation of a term in the treaty, way of asserting an understanding while saying will be compliant in accord with own interpretation. Understanding’s legal effect is questionable. Treaty party may take them as persuasive authority but mostly serve as a message to domestic constitutents
i. Non discrimination—defines discrimination more narrowly than ICCPR

c. Declarations—not about meaning of treaty, can be about many other things

i. To ICCPR it’s saying that treaty is not self-executing. Medellin makes Senate’s executing intent crucial and thus a declaration about execution becomes very important internally in US. SCOTUS gives heavy weight to declarations
3. Reactions to US RUDs
a. Some states objected to the reservations but didn’t say they nullified the treaty between themselves and the US. 

b. VCLT

i. 19-Incompatible reservations--Certain reservations cannot be allowed against jus cogens, also “object and purpose” test from ICJ genocide convention case. Art. 19 Doesn’t say who determines what’s contrary to object at purpose, just that you can’t enter reservation contrary to object and purpose. Also can’t make reservations specifically prohibited by the treaty or outside of specific reservations allowed in treaty. 

ii. 20-Under what circumstances are reservations acceptable--Circumstances allow reservations. 

iii. Puzzle about relationship b/w 19 and 20. Some reservations require everybody’s consent like in contractual treaties. Paragraph 4 says that acceptance by another state of reservation makes treaty effective between 2. State can object and must explicitly state that it doesn’t see treaty effective between those 2 states. If doesn’t explicitly state it we assume state accepts reserving state joining treaty

iv. But if reservation is seen as contrary to object and purpose of treaty? Can a state accept such a reservation? Since nobody authoritatively determines what “object and purpose” is, hard to say if objections claiming reservation is contrary to “object and purpose” ban reserving state from acceding to treaty

v. 21—legal effect of reservations--three competing interpretations out there:

· State is party with reservation (US approach in Domingues case) 

· State is not party if it insists on a reservation that other parties find contrary to object and purpose (haven’t had situation in this kind but approach by dissenters in ICJ Genocide case)

· State is a party without benefit of reservation (held by HR committee in Trinidad and several times by ECHR in Belioz)

c. General Comment 24—UN HCR should determine which reservations violate object/purpose of the treaty acceptable b/c they’re the experts and in a better position than states to decide.
d. Highlights the range of certain actors and interests that are involved in HR treaties

i. Commitment by state to HR, state is prepared to accept a certain number of open-ended, uncertain obligations. 

ii. State has strong interest in maintaining statist system where US consents to any change and states are central rather than the treaty body to making decisions. US says that it didn’t give any authority to treaty body. Committee can only give its opinion through general comments urging that states change their policies. 
E. Economic, Social, and Cultural Rights (Right to Food)
1. Background on ESCR
a. Sources for ESCR

i. Labor Rights

ii. Social Rights—rights of motherhood, need for special protection

iii. Classic Social Rights-- to food, right to housing, right to education

iv. Economic and Social Rights come from the UNDHR and other treaties

b. Concept of “Rights”-- different than the US idea of rights in the “bill of rights.” However, not completely different and you’ll have tension b/w US idea of right and other countries’ ideas when talking about rights in political discourse. Most of the world has a more flexible notion about minimal requirements to characterize something as a right.
c. ESCR vs CPR

i. Civil Political—enforceable, justiciable, absolute, immediate, indiv vs. state (freedom from government)

ii. Economic Social—non-enforceable, non-justiciable (programmatic), 

d. Legal vs. Programmatic Rights

i. Legal rights generate a cause of action

ii. Programmatic rights will benefit you but a gov’t program brings it about

e. Obligations imposed by ESCR

i. Several vague clauses left to individual states’ interpretation

ii. Possible fiscal obligation to raise enough funds to support programs
2. US Position on ESCR
a. FDR advocated for them

b. US voted for the treaty at the GA but hasn’t ratified the treaty 

c. Reagan Adminstration decided not to push for ratification:

i. Felt that it “blurred the core” of human rights to add ESCR

ii. Could use ESCR to explain violation of CPR 
F. Balancing HR and Other Interests (Headscarves)

1. Religious Freedom vs. Women’s Rights

2. Cultural Relativism

XVII. International Humanitarian Law

A. Limiting Conduct of War: Nuclear Weapons Regime

1. 1957—IAEA

2. 1961—GA Statement

3. 1970—NPT—non-proliferation treaty

a. Core aspect of The regime where the Big 5 promise

i. To never transfer nuclear weapons to another party 

ii. To say they would work towards disarmament (central promise b/c have disarmament as end goal but could only agree on process) 

iii. To help other countries to develop peaceful uses of nuclear energy. 

b. Regime is partial—not all states are signatories to all aspects of it. But the regime addresses several aspects of nuclear weapons—development, possession, testing, etc

4. 1963—LTBT—limited test ban

5. 1996—CTBT—comprehensive test ban

6. December 2010—START Treaty US-Russia shows new policy US has adopted on nuclear strategy

7. ICJ Opinion on Nuclear Weapons-- is the threat or use of nuclear weapons in any circumstances permitted under international law?

a. Court took the case but in the end said that there wasn’t a clear answer they could give to the issue (non-liquet). Don’t say law isn’t clear but that facts aren’t sufficiently focused to give a clear legal ruling. 

b. Since don’t give straight answer, what can we take from the opinion? The principles of IHL are applied, explicated, and relevant in the ruling. 

i. Court answers question by looking at several bodies of law—genocide (only would fall under genocide if specifically targeted type of people under race, religion, etc. so doesn’t give an answer), use of force (no specific prohibition under UN Charter), also went through HR law and environmental law without finding specific prohibition, then turn to IHL.

ii. Say that general principles of Hague conventions do cover nuclear weapons, but not the “poisonous weapons” prohibition b/c probably not what creators had in mind and they don’t want to extend interpretation of Hague prohibitions. Then look at nuclear regime and say that it’s pointing towards eradication but isn’t there yet.

iii. Because NPT regime is partial, couldn’t say it was CIL yet. 

iv. Perhaps nuclear weapons could be used against a really serious threat if in mortal peril---shocked people b/c it said that you might be able to violate core principles of IHL if you’re fighting in self defense which contradicted rules that even when enemy is bad or your cause is just you still have to limit suffering and obey rules of war. 

v. Opinion brings in lots of different areas of law. Mainly looking at IHL but there’s bits of custom, HR law, jurisdiction of ICJ. Opinio Juris/state practice argument
B. Evolution of IHL
1. Norms of IHL are addressed to individuals and states which is an unusual aspect of international law

2. Three main themes running through IHL

a. Proportionality—includes theory of military necessity, civilian suffering can’t be disproportionate to military advantage. 

b. Distinction—no direct targeting of civilians and can’t use methods and means that are incapable of distinguishing b/w military and civilians. (Most of WWII bombings would now be in violation of IHL). 

c. Humane Treatment of those who are no longer fighting

3. Geneva and Hague

a. Four Main Geneva conventions

i. Soldiers injured on battlefield

ii. Sailors injured at sea

iii. POWs

iv. Non-combatants—very contested category these days

b. Three Geneva Protocols--1 and 2 distinguish b/w international armed conflict and non-international armed conflict

c. Hague Conventions (5 separate conventions)
i. Deal with methods/means of conflict

ii. Chemical Weapons Convention

iii. Biological Weapons Convention 
C. Protecting non-combatants: Qana/Tadic
1. Geneva Conventions and Customary Law--The broad principles are undoubtedly part of customary international law. Most of the 4 Geneva conventions are customary b/c have almost universal ratification and state practice. Not as much the additional protocols, although SCOTUS has accepted parts of them as cust. Int’l law. Broadly speaking the trend is toward accepting large parts of them as custom. 
2. Lessons from Qana

3. Non-combatants in internal conflict: Tadic

a. Humanitarian Law in Civil Wars

b. Applying IHL to Tadic

XVIII. International Criminal Law—Individual Accountability for Violations of Human Dignity
A. One of the novelties of international criminal law is that it is all about international legal responsibilities being imposed on individuals.
1. Bosnia/Serbia case is very important on definition of genocide which also gives rise to international criminal responsibility. States can be responsible for genocide and crimes against humanity under international law under rules on state responsibility, but Int’l criminal law is about individual responsibility.
2. Difference b/w state responsibility for violations of international law that have been recognized as crimes and criminal responsibility. State responsibility is a catchall term to describe the legal responsibility for the state, what flows from that sets out what a state must do to make up for breaches of international law—reparations, compensation, guarantees of non-repetition, counter-measures by other states (sort of like punishment).
3. No clear concept legal concept of  state crimes and no such thing as a state being individually criminally responsible, all contained in umbrella term of state responsibility

B. Why do we need international criminal law when we have so much domestic criminal law? 

1. Standardize some crimes on an international level that are of specific interest to the international community 

2. Can’t necessarily trust domestic courts to pursue criminal charges either due to corruption, political pressure, or it was legal under domestic law 

3. Difficult to get custody of the person or extradition is not possible and in those cases two possibilities

a. Universal jurisdiction needed, required for torture, but in general

b. If you don’t have universal jurisdiction which you don’t for most war crimes or crimes against humanity, need international tribunals in order to get custody and try the person

4. Principle of complementarity--regime that requires crimes be prosecuted, but doesn’t actually do the prosecution unless it’s not taking place at a domestic level. 

C. Creators of Customary International Criminal Law

1. Courts—ICJ jurisdiction ICJ jurisdiction is only in relation to states and is inter-state. Can’t prosecute individuals, but often issues opinions that make customary international law relevant or core parts of international criminal law
a. Tribunals--. Rules of procedure, etc. are being filled in as these tribunals proceed. It’s all current and real. There are some significant rules of procedure elaborated in the statutes of the tribunals but there are many gaps that are being filled in with practice. Internatioal system is only beginning to make its rules of law.
2. States—

3. Treaties--

D. History of International Criminal Law

1. Under CIL there were very few recognized crimes against “international law”: piracy, slavery, war crimes, crimes against humanity

2. Codification

a. Geneva Conventions—deal with war crimes

b. IMT (Nuremburg) charter—first attempt to codify and institutionalize criminal conduct but was also criticized as “high-tech lynching” because:

i. One-sided, only victors trying vanquished

ii. Not plausible that any of them would be found “not guilty”, pre-determined

iii. Fundamentally an ex post proceeding, first time saying that these offenses were crimes. Wasn’t codifying existing practice but projecting what should become a crime. Nuremburg commission’s arguments that there were elements within CIL and within German domestic law so the perpetrators knew they were crimes:

· War Crimes—large body of IHL and some prosecutions after wars for violations of certain violations of the laws of war

· Crimes Against Peace—(esp. Aggression) IMT argued against this controversy by saying that Kellogg-Briand pact had outlawed war and allies had warned of prosecution during the war so the accused knew they would be responsible. Really though they were stretching b/c saying that this was an international crime. 

· Crimes Against Humanity—ill-defined and not clear which had been recognized before, had been talk of genocide before but would have been a real process and careful analysis to see what was actually in CIL as a recognized crime. 

c. Genocide convention—has universal ratification
d. Rome Statute—most comprehensive and recent attempt to codify ICL

e. Even after codification CIL plays an important role

3. Institutions

a. IMT—one of the first

b. ICTR, ICTY special ad hoc tribunals created under UNSC authority

c. ICC—permanent court created by Rome Statute, Preconditions for jurisdiction

d. Article 12

i. Nationals of state parties who have committed the crime 

ii. Crimes committed within a member state

iii. Non-member states can commit to ad hoc jurisdiction for its nationals

e. Exercise of jurisdiction—Article 13

i. Referral by state party

ii. Referral by UNSC—so far have 2, Darfur and Libya

iii. Initiative of prosecutor (only happened rarely) because likely to be controversial b/c independent non state-controlled office and scope for discretion, bad judgment, and bias is vast. One precaution is that there’s a pre-trial chamber for own prosecutor initiative matters.

· Other problems exist in bringing them, court can’t just seize them, needs a state who’s willing to transfer custody of an indictee 

f. (in)admissibility (complementarity) Article 17--If domestic legal systems have already dealt with the issue, even if they decided not to prosecute, ICC only takes it if it things the domestic system is unable or unwilling. Controversy over how ICC determines that. 

g. Deferral—article 16--closest to political intervention in the process. It is possible under 16 for a case before the ICC to be deferred (postponed) at the request of the UNSC and request can be renewed after 1 year.

h. Hybrid Tribunals

i. like Sierra Leone, Cambodia, and Lebanon they are currently functioning and have some sort of mix of judges and laws between domestic and international. 

ii. Set up by an agreement b/w the UN and the state and determine according to agreement composition of judges, rules of governance, jurisdiction, etc. ad hoc and no basic statute or treaty governing them.
4. Codified Crimes are

a. Genocide has two sides, state responsibility and criminal responsibility,  rarely found and prosecuted:

i. “special intent” requirement—intent must be to destroy that population because they belong to the population and it’s hard to figure out what that intent means, ICJ has adopted a pretty narrow one. Population only protected if uniform race, ethnicity, religion, or nationality. Can’t be political, regional or economic. 

ii. Genocide is a subset or species of crimes against humanity, why do we need the specific definition for genocide? One argument is that there is something distinctively dreadful about genocide.

b. Crimes Against Humanity-- IMT is first codification of CAH. Rome statute adds other crimes, also there are elements to be found in CIL. “widespread or systemic attack on the civilian population” 

i. As regards Cambodia question of whether they apply in peacetime or not and CIL says that they apply now. 

ii. Mostly work today with def from Rome Statute even though not fully ratified and adds new elements maybe not part of current practice (a bit aspirational)

iii. CAH requires 3 components: 

· Widespread and Systemic (trying to show that its part of a state policy and to distinguish against domestic crimes) 

· Against a civilian population (distinguished from war crimes)

· With knowledge (intent requirement
c. War Crimes: massive detailed definition in Article 8 of Rome Statute for international conflict and then another list for internal conflict. Last summer they also added to list of war crimes in internal conflict to make it more like the list for international armed conflict. Rome statute is trying to codify international law in a way that lessens distinction b/w international and internal conflict. 

i. Not all violations of the law of war are war crimes, main categories under Geneva conventions have regime of “grave violations” (pg 586) overlap with rome statute article 8 and go beyond. Only grave violations are war crimes. Initially only for international conflict but now under Tadic also apply to internal conflict. Move from Geneva to ICC has progressively increased the list. Under CIL for those not under Rome statute, there are many violations of laws of war other than grave breaches which are war crimes. 

ii. War Crimes vs. IHL—IHL covers:

· Grave breaches under Geneva Conventions (more or less customary) 

· Non grave breaches are also war crimes but not subject to regime of obligation to prosecute 

· Other non-grave breaches which are not war crimes. 

d. Aggression--definition agreed upon late last year in first revision of Rome Statute (originally no definition) basic definition refers to an armed attack that is not in self defense and not sanctioned by UNSC, however put off until 2017 a decision activating jurisdiction for aggression until 2017. 

i. Aggression is more controversial b/c it’s hard to define and many states want to reserve rights to use force? 

ii. Also, hard b/c Aggression is committed by states, whereas international criminal law is not about states and state responsibilities but about responsibility attributed to individuals and legal process being taken against them 

E. Other categories of what can properly be called international criminal law, some are codified, some are more customary 

a. Piracy

b. Slavery

c. Torture

d. Drug-trafficking
F. Government Attacks on Civilians: Cambodia

1. Nullum Crimen Sine Lege—can’t be convicted of a crime that wasn’t defined as such when you committed it. 
G. Wartime Abuses: Abu Ghraib
1. Responsibility of Military and Civilian Commanders

2. Governmental and NGO Views of Individual Responsibility

Interdependence and Integration

XIX. International Environment

A. Tragedy of the Commons—when everybody only considers their own interests resources are depleted and everybody loses in the end. Question is, if you start with tragedy of commons mindset, how do we get to the current, effective ozone regime?

B. Protecting the International Environment--Ways states deal with environmental problems: 

1. Specific events—smelter case which ended up leading to Stockholm Declaration about transborder pollution

2. Bilateral/regional initiatives 

3. Global environmental issues—can’t deal with on specific or bilateral basis

C. Common features of that make them look different from other international regimes 

1. Flexible

2. Progressive

3. Iterative

4. C.D.R. (common but differentiated responsibilities)

5. Managerial approach to compliance

6. Mix of prohibitions, legal commitments, incentives, assistance, threats/sanctions
D. Ozone Layer

1. Ozone Regime--nice, successful example of global regulation that looked inititally to be intractable. Initially states’ interests were very different and there was no idea how states would come together and agree on something
a. Vienna 1985 Framework Convention
i. Vague framework, insists all states share scientific information and that the cooperate together on further negotiation. 
ii. Obligations are not very demanding
b. Montreal 1987-- next step, real meat of the agreement. Difficulty in negotiation was that US wanted production regulated, EU wanted consumption. EU were major producers and regulating production would lock in market advantage for them. In the end decide on:

i. Regulation of Consumption, Production,

ii. Start with freeze and then move backwards 20% and then 50% by target dates

iii. For Developing Countries

· Promise for technology and financial assistance to developing countries

· Trade restrictions create incentive

· Later deadline, softened obligation creates “common but differentiated responsibilities”
c. London Amendments 1990--got China and India on board with trade restrictions. Added new trade restrictions like a ban on imports of substances containing CFC and substances that are made with CFCs by extending scope of ban.
2. Ozone Treaty Compliance
a. For poorer states, the combination of the fund and trade restrictions were important

b. Non-Compliance Protocol—approach to compliance that is highly-managed with committee, not your typical bilateral adjudicative type. Very collective, number of states together. Classic example of managerial enforcement model. 

c. Start of a new kind of international regime that begins with a broad framework over time and includes sanctions and threats but includes soft compliance and enforcement mechanisms.
3. Model for Future Efforts?
a. What you can take out is a new kind of international regime that begins with a broad framework over time and includes sanctions and threats but includes soft compliance and enforcement mechanisms.

b. Very different when contrasted with International criminal model. Ozone regime’s combination of characteristics is almost unique. Doesn’t always produce the desired outcome. 
4. Precautionary Principle-- Says that even when science is unclear, countries should take measures as a precaution. 

a. So far precautionary principle is only really applied to environmental law. WTO didn’t allow precautionary approach to EU objection to US GMOs. 

b. Law of the Sea says that precautionary approach is implicit in rules governing fishing.
E. Combating Climate Change
1. Climate Change vs. Ozone layer

a. Better international response for the first

b. More concrete and identifiable targets

c. More definite deadline

d. Climate change is more complex a problem, has a greater scale, and is more costly

e. Ozone regime included trade sanctions that helped states want to sign on, proposed carbon taxes for climate change are controversial 

f. De Burca’s take—climate change convention sees successes despite widely different interests. 1992-2001 was US vs. EU over how to address the problem (targets, etc), since 2007 big problem has been developing vs. developed. US is committed to idea of targets but it thinks the developing countries should be on board. Cancun shows entire sets of parties are involved and have goals. 

g. Problems—targets aren’t that sharp, even if everybody does what they’ve committed to it may not do anything, deadlines keep getting pushed back, 

2. International Climate Change Regime—is it a failure? 
a. Rio—1992 UNFCC

i. Goals—general goal is stabilization of greenhouse gas emissions at level it doesn’t hurt the planet

ii. Principles

· Precautionary approach to climate change

· Common but differentiated responsibilities (has become core idea in international law, was first time expressed)

· On basis of Equity—brings in questions of CDR  

iii. Commitments

· transparency—must say what their emissions are and harms caused, 

· commit to reduce emissions and protect sinks (core of the regime) only applied to developed countries, and, 

· communicate information about progress and what they’re doing to effect the problem

iv. Create Conference of Parties (COP) which means that they agree to constantly meet and to have working groups that are continuously working. It’s more than iterative, it’s ongoing. 

b. 1997 Kyoto Protocol--Collective action problem. US was unwilling to sign on b/c didn’t want to be bound. What is the core of Kyoto?

i. Goal--Sets a target to return to 5% below 1990 levels (getting towards cutting down, not stabilizing, US just wanted 1990, EU wanted 7.5% below) by 2012

ii. Assigned amounts--there was a dispute over how to measure reductions eg per capita, by pollutant, by developing status of state, assigned each state a specific percentage

iii. Flexibility mechanisms for control

· Emissions Trading (ET) Article 17—if emissions fall below target, can buy and sell amongst Annex 1 parties 

· Joint Implementation (JI) Article 6—Annex 1 country can invest in a project in another state that reduces emissions and put reduction toward their own target. Also have to be emissions reduction or sink protection

· Clean Development Mechanisms (CDM) Article 12—Annex 1 country, by helping a developing country take steps towards emissions reduction can get portion of credits to their own target levels (different from JI b/c can only get a portion of credits and can be general sustainable development investing)

iv. Restrictions on Flexible Mechanisms—still working on defining these controls 

· Supplementarity—efforts must be supplemental to domestic efforts, can’t reach target solely by use of flexibility mechanisms (how much we don’t know)

· Additionality—projects claimed as credit under CDM can’t just be things that are already planned, must be new initiatives (how do you prove that)?

v. No enforcement mechanism specified beyond monitoring reporting, no consequences, issues with compliance although some things built in: 

vi. Issues over developing countries roles 
c. 2001 Bonn/Marrakesh 

i. Suspension idea that countries that don’t meet targets could be suspended from trading regime

ii. Also idea that in the next round your target could be increasing

iii. Addressed idea of supplementarity

iv. Also looked at tweaking the CDM 

d. 1997 Bali Action Plan
e. 2009 Copenhagen-- Didn’t get to where people expected, incredibly contentious “fractious” meeting. 
i. Great failure for EU b/c had been proud of role in Kyoto and was completely sidelined.
ii. US got together with 25 other states and came up with an agreement. 
· Success is that they have an agreement (only 3 pages, only political, but only outlines) b/c couldn’t overcome the consensus requirement of the FCCC. 
· Small group was illegitimate in that sense. COP took note of the agreement, but didn’t adopt it, failure is that it wasn’t actually adopted. 
iii. Consensus problem at Copenhagen has encouraged flourishing of a range of regional, national, and sub-national regimes (individual US states with other countries). 
iv. Consensus in FCCC b/c idea that it’s a collective problem and want everybody on board
f. 2010 Cancun Big success of Cancun is that Copenhagen agreement is fleshed out and brought within the umbrella of FCCC with a view to the next stage being binding targets after Durban. Copenhagen/Cancun elements

i. Set goal of temperature raise of only 2 degrees Celsius, new way of stating goal, more long term, in Cancun set intermediate timeline by 2014 to later agree to a lower target of 1.5 degrees. 

ii. Decided targets regime was the way to go for developed countries, developing countries should agree to work towards mitigation. Countries will set their own targets and start moving towards them until later agreement. States are committing themselves, but legal status is unclear, hope that after Durban will become more binding and specific.

iii. Monitoring, Reporting, and Verification (MRV) for developed countries, International Consultation and Appraisal (ICA) for developing countries b/c china refused to submit to monitoring 

iv. Green Climate Fund to meet costs of adaptation (adapting to meet future climate risks) by developing countries.

F. Why is there opposition by other states?

1. China—don’t like the way the debate is framed about targets. Overall emissions bad but per person emissions great. Resisting two things:

a. International accountability-don’t want legally binding commitment at international level 

b. Verification—don’t want international monitors

G. Alternative but complementary environmental regimes

1. EU-- included airline emissions in its cap and trade regime, American Airlines sued and raises questions of jurisdiction (read case emailed to us). ICAA just agreed to impose restrictions on airlines emissions.

2. Montreal Convention—ozone regime thinking about regulating 2nd set of greenhouse gases.
3. Int’l Maritime Organization—for ship pollution
XX. International Economic Law

A. Resolving Trade Disputes (Banana Wars)-- Most people consider the IT regime to be a very law-like regime since the establishment of the WTO in 1994.
1. GATT Dispute Settlement
a. WTO/GATT 1994 (GATT 1994 essentially same as 1947 with a few provisions)

i. Art I Most favored nation status—all nations get the same treatment as others on imported goods. “Most favored status” given to one state must be given to all other member states. Version of discrimination rule. 

ii. Art II Tariffs

iii. Art III National Treatment—once a product enters the country, can’t differentiate b/w domestic and foreign products as to regulations, inspections, etc. big issue there is whether or not the products are “like products” 

iv. Art XI Export restrictions such as quotas

v. Art XX Exceptions/justification

b. GATT was one of the post-war Bretton Woods treaties and there was also an initial charter for the ITO which never came about. 

i. After Uruguay Round in 1994, GATT became the WTO, a formalized organization. Also strengthened dispute resolution to get rid of original consensus rule required in GATT.
2. Evolution of Dispute Settlement in the trade regime
a. In Uruguay round strengthened dispute resolution to get rid of original consensus rule required in GATT.
3. Current WTO DSU— Popular understanding of international trade regime is that the move has been toward greater legalization. However, dispute resolution system is nuanced and procedure not always clear DSU is a mixture of law and politics. In the end, nobody can make things stick. The framework contemplates non-compliance by giving options of retaliation and payment.
a. Process:fact-finding panels try to resolve the dispute, there is an appellate body but a state has the right to appeal but only on a point of law. Also, if all members agree, an appeal can be vetoed
b. Article 21.5 compliance with dispute settlement process—if there’s a dispute over whether the country’s actions post-decision comply with WTO, must go through dispute settlement process to decide if in compliance. 
c. Article 22 procedure for non-compliance—once dispute has been ruled on or recommended there’s a 3 part stage:
i. Reasonable period allowed for country to comply with ruling
ii. Negotiation of compensation between two parties if compliance measures don’t happen
iii. Retaliation only allowed if there’s DSB authorization and after that there’s arbitration
d. Conflict on timing of 21.5 and 22, AB specifically said they wouldn’t rule on which should come first but member states need to work out the issue themselves and come to consensus. 

e. Article 23 compulsory and binding nature of Dispute system—most important from point of view of change from GATT to WTO, brings in stipulation that parties must submit disputes to the dispute resolution system. No more unilateral recourse to trade measures, have to submit disputes to DSB and get authorization before sanctions. 
4. Standing to bring a dispute—only must be a member of WTO, don’t have to show harm, sometimes bring complaints when harm is to a state’s industries even though they operate outside the state’s boundaries (like US acting for Dole in the Carribbean)
5. Many smaller countries don’t bring disputes either because they lack resources or don’t want to face the political ramifications. 

6. Often these violations aren’t blatant. States may not realize what they’re doing and also the rules are becoming more defined and norms changing about acceptable trade practices
7. What do you do when you have conflicting international agreements?

a.  Lome IV predated WTO agreement. 

b. One answer is that you shouldn’t have these types of conflicts. 

c. GATT itself has some leniency, provisions for developing countries or a negotiated waiver agreed to by member countries

8. How does WTO fit with other trade restrictions like environmental regime?

a. Article XX—allows some exceptions for natural resources and protection of plant life. 

b. Can try to make process/product distinction to try to argue that they’re not the same, but hard to determine likeness by process instead of finished product is disputed. Crux of dispute in Shrimp/Turtle and Tuna/Dolphin

9. Does WTO dispute process actually help resolve the issue? Were there any clear winners?

a. Europeans were able to gain a lot of time.

10. Appellate Body rulings

a. A.B. was reluctant to rule on ordering of process because they are determined not to call DSB a court. Often assert that system is “member-driven,” states set up rules, determine what they want. 

b. What’s the difference for the AB if it decides it’s a trade-only body limited to restriction and application of DSU rules or if it decides it’s an international body?

11. Unilateralism

a. In Bananas, US is acting unilaterally by imposing trade restrictions on EU under section 301. Broad ability of USTR to level sanctions against those engaged in “unfair” trade against US or US companies is separate from GATT. 

b. When EU challenged S301, DSB says that S301 can be compliant with GATT, but unilateral action outside of DSB authorization is against GATT.
B. Balancing Trade and Environment (Shrimp-Turtle)

1. Tuna Dolphin/Shrimp Turtle--US says that it won’t import any product that doesn’t come from a country with protective measures that use TED and whose incidental takings are comparable to US fisherman. Backward looking and arbitrarily sets US standard. 

a. Both were being pushed by domestic environmental NGOs who wanted an expansion of the regime. USTR would certify whether countries complied with regulations. 

b. What was the reason for both regimes being condemned by WTO?Could they have been cured?

i. Would have to be eradicate domestic protectionism and arbitrary limit to qualify under article XX exception

ii. General requirement of certification would have to be negotiated equally with all countries (MFN idea) and non-discriminatory 

i. Forced multi-lateral agreement in Tuna/dolphin premised on numbers of mortalities 

b. Tuna/Dolphin and Shrimp/Turtle were seen as violations of article XI, because they were import restrictions that needed justification under XX. 

i. US tried to claim they were under Article III and were treating like products alike and that tuna that kills dolphins is different from tuna that saves dolphins. 

ii. Only concrete ruling on that is the panel in tuna/dolphin that didn’t accept a process/product distinction. Later ruling opens the door to taking process into account on asbestos from Canada, no direct ruling but paragraph that says issue of consumer preference could affect likeness. 
Challenges to International Law

XXI. Use of Force
A. Evolution of Use of Force--It used to be that force was allowed unless, now there’s a general prohibition on use of force (threat of use of force also prohibited)—only allowed/justified when:

1. consent—what in rules of international law allows consent? 

a. If authorized by sovereign, not a violation of territorial integrity b/c extension of sovereign and prohibition only for force against territorial integrity or manner “inconsistent with purpose of charter”

b. self-defense

c. security council authorization

d. Rescue of hostages—argument that it doesn’t violate territorial integrity or international peace and security b/c targeted small action 

e. humanitarian intervention (not authorized by UNSC)—argument that HI is not “inconsistent with purposes of charter” 

B. UN Charter provisions on use of force

1. Article 1—Purposes of UN

2. Article 2(3)—requires members to settle disputes by peaceful means

3. Article 2(4)—Prohibition on force for force against territorial integrity or political independence on in any manner “inconsistent with purposes of charter”

a. Ambiguity b/w purposes of charter agreement argument and territorial integrity 

4. Articles 24 & 25—role of Security Council

5. Chapter VI

6. Chapter VII—Articles 39, 41, 42 (coercive/use of force), 51 (self-defence)

a. Procedure that must be followed in order to authorize use of force:

i. Article 39 UNSC determines a threat to international peace and security and provides recommendations

ii. Article 41 Authorize peaceful measures (like sanctions)

iii. Use Article 42 to authorize action (use of force)

iv. Security council may not have to follow all three steps (Article 41 peaceful measures before 42) but it seems to follow general principles of the charter. It’s a political decision but not barred by the charter. 

C. UNSC action vs. Unilateral Action

1. UNSC Moves too slowly vs risk of states acting too quickly

2.  UNSC constructed with very strong bias against intervention, difficult to get action 

a. during the cold war, UNSC never worked b/c US or USSR would veto it 

i. Korea authorized b/c of USSR boycott

ii. South African sanctions made it through 

b. Now china and Russia are less likely to go with other P-5 but also depends on who else is on the council at the time 

c. Voting rules on UNSC—Must have 9 votes out of 15 in order to authorize action, can’t have veto by one of P-5. 

D. Self-defense versus Collective Authorization (Article 51)

1. If a state is attacked, it’s allowed to respond until SC takes appropriate measures. Even if state doesn’t notify UNSC, unilateral intervention can’t prejudice SC from not acting. 

2. With Cold War breakdown of UNSC,  if you can’t get a resolution through b/c of veto can a state make use of its self-defense right? Lots of debate about whether right expires or operates in parallel to the UNSC—ongoing debate.

a. One position is that once UNSC is involved state must yield to UNSC determination, another is that can act if UNSC isn’t functioning. 

E. Why would the US try to collectively redefine rules of self-defense 

1. Arguments for anticipatory self-defense in a collective sense

i. Easier to be legitimate

ii. Don’t want to see like the rogue state starting the war

iii. Want to make an imprint on the future of international order for an uncertain future

b. Line between reprisal and self-defence is a difficult one. Who gets to determine that?

c. Parameters of self-defense are developed collectively, not individually

d. International law tries to create an international community but has far less pulling power than domestic communities.

2. Issues still TBD on Use of Force (seen in Iraq I and II)
F. Relationship between right of individual/collective self defense and UNSC-authorized action

1. Gray area between when you notify and if they don’t do anything 

G. Effectiveness of international law rules on use of force

H. Limits of “self-defense”

1. Proportionality and Necessity 

2. No reprisals

3. Pre-emptive/anticipatory?

I. Regional action—does it need SC authorization?

J. International Law and Aggression (Gulf Wars)

1. Deciding to Use Force
a. Should they have waited longer in Iraq I to see if sanctions took hold?

2. Legality of War—two arguments for legality of Iraq II
a. Revival Argument-- Revival of 687 force authorization with 1441 finding Iraq in material breach of 687 which removed cease-fire and revival force authorization from 686
b. Anticipatory Self-Defense (Pre-emption)—Bush made an argument for an expansion of the already controversial doctrine of anticipatory self-defense beyond the “necessity” or imminent threat requirement it had 
XXII. Interve
ntion, Self-defense and Humanitarian Intervention

A. Self-Defense (Congo)
1. Unequivocal rights to use force

a. Consent

i. How far does consent stretch, when can it be said to be present? (US argued consent by rebel groups for Nicaragua intervention)

· Idea of consent is an open question about who needs to give consent and the idea of consent of alternative insurgent groups might possibly a defense of intervention
ii. When a state can consent to outside help in an internal conflict:

· Doctrine of Asymmetry—in a civil war there’s one government that is the legitimate established government and it’s the only one that can authorize consent

· Negative equality—once a civil war breaks out there is no effective stable government so no state can intervene on behalf of either side

· Positive equality—once civil war and parties are equally divided either state can ask for help and its valid

1. In Russia Georgia court suggests that in a very divided civil war a country might be able to pick which groups’ consent it acknowledges

b. Self-Defense

i. What exactly constitutes an armed attack for the purposes of self-defense?

ii. Collective self-defense: Limits

· No formal limits on collective defense. It doesn’t have to be a formal organization.

· Procedural Limits— is notification of the security counsel, seen as a marker as bona fide of the states.
· Substantive Limits-- proportionality and necessity?

2. ICJ Opinion on Intervention in internal affairs

a. Nicaragua v. Us
i. Jurisdictional Element-- US withdrew consent to jurisdiction during the proceedings but ICJ decided withdrawal came too late

· Why so much haggling over the jurisdiction of the court? ICJ has no enforcement mechanism of any kind legitimacy rests upon strength of its judgments and what states invest it in.
ii. Claims

· Nicaragua argued US had violated non-intervention policy by funding the rebels. 

· Nicaragua alleged use of force by: laying mines, and dealings with contras including financing, training, and recruiting

· US response was that it was acting under collective self-defense and made an “early humanitarian intervention” argument, and idea that they had been invited in (not necessarily by government).
iii. ICJ Rulings

· US used force by laying mines and training soldiers

· Funding does not count as a use of force

· Use of force is not the same as an “armed attack”—idea of asymmetry

1. Assymmetry between the right to defend yourself and the scale of the attack. Something that accounts as a use of force doesn’t not necessarily generate a right to use force against a third state. Allowed to repel force on your own territory, but what’s prohibited is to attack another state in response and justify that by self-defense.
a. Thus mining ports was a use of force but didn’t generate the right for Nicaragua to attack the US

b. If Nicaragua had engaged in an armed attack upon somebody the US would be in a different situation. Nicaragua funded rebels in El Salvador, but that intervention wasn’t an armed attack either.

2. “Armed attack”—violation of your territorial integrity by use of force of sufficient severity and scale
a. Even violations of territorial integrity that aren’t big enough don’t count as “armed attacks” 

3. Attributability/Failed State 

a. Overall control test—acts are only attributable when a state when the state has “overall control” of the actors (do they respond to you orders).
b. In Nicaragua, ICJ says US didn’t have overall control of rebels it funded and trained so wasn’t responsible for their attacks

b. Congo/Uganda --Uganda decides to act on its own in the DRC and argues its legitimized by consent and individual self-defense

i. Consent was present at some point and for a limited purpose. ICJ finds that consent had been withdrawn, although there was debate about exactly when it was withdrawn

ii. Self-defense: Uganda was being attacked by rebels from the DRC but not those supported by the government. 

· Court doesn’t really seem to touch on the self-defense issue as much and instead rules that either way their reactions were disproportionate 

3. Peacekeeping
a. Informally recognized categories of the different types of collectively authorized humanitarian intervention short of use of force (although enforcement implies use of force). Different degrees 

i. Peacekeeping—UN peacekeeping is not itself uncontroversial

ii. Peacebuilding

iii. Peace-enforcement

iv. Transitional Administration

B. Humanitarian Intervention (Kosovo)
1. Can be collectively authorized UN intervention like in cote d’ivoire or unilateral or collective (by regional org) action taken without UNSC authorization. 

2. Why is UN Humanitarian Intervention controversial? 

a. Not necessarily within UN Charter—might be able to accept that humanitarian intervention may be treated as a threat to international peace and security

b. Also idea of selectivity, why does the UN decide to intervene in some places and not others—spread unevenly across the world. 

c. Debate about what “peacekeeping” interventions include. Ex. Libya—does mandate for no fly to protect civilians extend to regime change? 

3. Legality of NATO Intervention

a. Unilateral Humanitarian Intervention 

i. Highly controversial and not widely accepted in international law. 

ii. Why can’t there be an evolving norm of non-collectively authorized intervention? 

· Might be evolving as an alternative interpretation of 2(4), but isn’t there yet. 

· One problem is that if you generalize the norm it might be bad but could allow post hoc exceptions to be found later. . 

iii. There are instances of state practices (India/Pakistan, Eritrea/Ethiopia, Kosovo) that are non-collectively authorized interventions by one state into another state where there are humanitarian risks and there has been no UNSC authorization. 

iv. Fairly broad consensus that in most circumstances its illegal with a question about circumstances where there is major catastrophe and for some reason the UNSC hasn’t had ability or possibility to take action. In general Charter does not permit non-authorized humanitarian intervention. 

b. Regional use of force?

i. Chapter VIII written when “enemy state” envisaged as resorting to aggression and idea was to allow regional organizations to respond immediately without having to seek UNSC authorization. There is a provision in Article 53 which envisages regional enforcement for peace and security. 

· Fairly clear that its intended to be in close collaboration with UNSC and requires UNSC authorization. 

· Evisages enforcement by regional authority of prior UNSC determination on use of force

ii. In reality what’s happened is that there have been a number of uses of regional force without prior UNSC authorization. ECOWAS/Liberia example. 

· African Union charter actually has a provision that allows for regional collective humanitarian intervention and doesn’t mention prior UNSC authorization. Doesn’t mean they won’t inform UNSC when they want to get involved. 

· But there’s an idea that regional authorized uses of force for humanitarian intervention should be allowed. In 2 instances there has been ex-post ratification of prior regional collective use of force. It seems less problematic than other non-collectively authorized b/c already had to get some consensus. 

iii. Formal requirement is always to get UNSC authorizations. 

· This is an area where there is a bit of friction, but so far is hasn’t been too contentious. 

c. International Views on NATO use of force
i. Clear that unilateral non-collectively authorized humanitarian intervention remains outside the jurisdiction of international law. 

ii. Also not clear that consent by rebel group allows for intervention. 
d. Scholarly Reactions to Kosovo

4. Responsibility to Protect—

a. emerging “responsibility to protect” justification and elaboration of the circumstances in which humanitarian intervention would be justified. But most elaborations of it say that you need UNSC authorization as well. Contested but current US administration supports the doctrine which adds to state practices suggesting that the doctrine is justifying actions.
b. Attempt to create R2P arose as an attempt on the part of concerned actors to provide a basis for non-collectively authorized humanitarian intervention. Instead it has become the philosophical justification for collectively authorized humanitarian intervention. 

c. Use of force against non-state actors?

XXIII. Legitimacy and Authority of International Law (UNSC and Terrorism Sanctions)-- Collective authorization isn’t the end of the story. It provides a lawful basis for use of force but doesn’t answer questions of legitimacy depends on who makes up the UNSC authorizing the force.
A. Lockerbie Precedent
1. Claims:

a. US and UK want Libya to accept responsibility for bombing and extradite the two men responsible.

b. Libya claims that under Montreal Convention is has the right to prosecute or extradite and it wants to prosecute doestically. 

c. US and UK claimed Libya had no intent to prosecute b/c they were Libyan agents. None of the other countries seemed to think that US and UK’s protests were pretextual, dispute over force was mostly about whether force was necessary and what was appropriate level of force. 

d. Jurisdictional issues

i. Libya had jurisdiction to prosecute based on territoriality and nationality. 

ii. US has jurisdiction because it’s was a US flagged ship also if it effects your citizens in a limited number of passive personality grounds two most common are international hijacking and acts of international terrorism.

iii. UK has territorial dimension b/c plane exploded over Lockerbie and same issue of citizens being killed as US. 

2. UNSC Resolutions

a. First resolution—requests states not to allow Libyan flights to take off or land

b. Second resolution—Imposition of sanctions with UNSC authority and declaration that Libya forms threat to international peace and security

i. Libyan sanctions went on for a long time and were quite tough including diplomatic isolation. 

ii. Libya was an early example of use of sanctions against a state for supporting terrorism.

B. Powers of the UNSC

1. Is there any limit on what UNSC can determine to be a threat to international peace and security?

a. Big restraint on use of force is a procedural one— composition of the UNSC itself.
b. Another constraint is that countries have to provide the troops.
2. ICTY and ICTR established under UNSC authority. Where does that power come from?  

a. UNSC uses Chapter VII b/c it authorizes non-consensual measures. Chapter VI is about consensual methods (mediation, etc). In criminal procedure sense that there isn’t consent no part of offenders. 

b. Tadic—court ruled on legality of own establishment and said it fit in Chapter VII.

c. UNSC has become more than a body that meets from time to time. However, maybe it is becoming more accountable by setting up its own internal procedures and bureaucracy (depends on how you define legitimacy)

3. There used to be reluctance to the UNSC’s determining something to be a threat when solely a domestic issue. Now there’s a consensus that it doesn’t have to be spilling over the border. This has evolved over time b/c we can say that massive human rights violation is a threat to international peace and security as we’ve accepted evolving types of acceptable intervention which weaken state sovereignty. 

a. No longer have to prove transborder effect of threat, it’s just accepted
C. Judicial Challenges to UNSC Decisions 
1. First challenge to UNSC—can anybody review UNSC decisions? 

a. Libya brings an action before ICJ claiming that its rights are being infringed by following the Montreal convention instead of UNSC regulations. Bring suit against US and UK. 

b. Libya asks ICJ on provisional basis to prevent UNSC from imposing continuing sanctions. 

c. Did ICJ respond to jurisdiction question? ICJ answered question about authority of UNSC measures over convention on provisional measure basis. Said that upholding provisional measures would interfere with workings of UNSC, didn’t say if later on the merits they would rule on sanctions.

d. Provisional measures is when you want something urgently and don’t want all the merits decided. 

e. ICJ said that Article 103—Charter supremacy clause, means that obligations prevail over Montreal convention also Article 25 establishes primary role of UNSC in maintaining peace and security and state’s obligations to comply. Pending hearing on merits, Libya didn’t get relief and case never came to the merits.

D. Practical Challenges to UNSC Decisions

1. “Sanctions busting” states began to press back against continued isolation of Libya and in the end sanctions regime was significantly weakened (that’s another way to challenge the UNSC with non-compliance). 
E. Court Review of UNSC decisions (Smart Sanctions)

1. The problem- After 9/11 Taliban and al-Qaeda were seen as being central to terrorist attack. There were a whole series of actions directed at Taliban and al-Qaeda mostly by UNSC sanctions. Inauguration of “smart sanctions” directed against individuals who are “known to be” “members of” or “supporters of” the groups. 

a. UNSC Sanctions committee (procedural element) maintains a list that is constantly updated. States can ask the UNSC to add members to the list. 


b. Why are these controversial? Due Process violations—no information available, secret proceedings, no way of challenging except by diplomatic means which were almost non-functioning, not even told you were the subject of sanctions until they were in effect and they’re incredibly draconian. Over time made some humanitarian exceptions in totality but came later. 

c. Concern about ability of UN to target individuals rather than state. Lots of major civil liberties and human rights concerns, errors.

2. 1995 Kadi—EU Court of first Instance (CFI)

a. Challenge to sanctions. Court says that in can only check UNSC actions for violations of jus cogens b/c jus cogens are supreme to Charter, but Charter is supreme over the rest of internatonal law. 

b. Court said that although it was being asked to review EU measures imposing sanctions, in effect that was ruling on the resolution itself b/c there’s no discretion b/w when UNSC passes resolution and EU implements it. Competing ideas: UNSC as political body isn’t subject to legal review, Frank’s idea that UNSC must be subject to law somehow. CFI strikes compromise by saying jus cogens override everything that UNSC can’t override them. 

c. Are there Jus Cogens that you could apply? Very few jus cogens. Takings without notice or redress do seem fairly extreme. 

3. 1998 Kadi—EU Court of Justice (ECJ) NB pending case 2011

a. Court says that they’re not reviewing the UNSC but EU laws. Introducing strict divide b/w international source authority and the measure itself. Find it in violation of DP and annul the sanctions. 

4. Behrami/Saramati—European Council of Human Rights (ECHR)

a. Not about sanctions, but about UN mission in Kosovo as regards child killed by unexploded mine that hadn’t been killed by mine and a detainee challenging detention by UN forces. Actions that took place under UN authority under terms of UNSC resolution

b. ECHR (not an EU body but of the Council of Europe) rules that its not competent to rule on violations b/c forces were under acting under UN delegated authority b/c UNSC retained “authority and control” of UNSC. Differentiates between “delegation” and “authority.” B/c didn’t want to have to rule on UNSC measures in Kosovo. 

5. Al-Jedda—UK House of Lords

a. UK forces in Iraq under authorization of UNSC. Follows Behrami part of the way. Says that state is acting if just “authorized” instead of “delegating” and can review state under “authorized action” however reviewing authorized action raises idea of article 25. and then asked if European Convention of Human Rights regime conflicts with Charter. Came up with reconciliation that says 103 says charter obligations prevail, but only prevail to the extent of the conflict. Thus still have human rights obligations to the extent that they don’t conflict with Human Rigths (like might be able to detain longer than required by convention but can’t torture b/c UNSC resolution doesn’t allow those). 

6. Ahmed—UK Supreme Court 

a. Asset-freezes in UK under terms in UNSC. Can we review this? We can review implemention but has to be done by parliamentary act instead of executive order so annulled executive order implementing sanctions in UK. 

7. Comparing the cases

a. All of these have in common that Chapter 7 actions are being challenged in the courts. What the book is trying to show is that there is some legal “pushback” against the UNSC although its success is still questionable. 

b. Five different approaches Kadi 1, Behrami deferential to UNSC, Kadi 2 and Ahmed not deferential, al Jedda hits it head on. 1995 Kadi and Behrami don’t really deal with issue, deferential to UN charter, 1998 Kadi and Ahmed allowed for review of an implementing act
c. Different responses highlights issue of fragmentation of international law. No authority to say how you determine authority of competing regimes. Shows lots of “pushbacks” against sanctions regimes and the UNSC has begun to reform the sanctions process under pressure from EU. 

F. Legitimacy of UNSC (more generally international organizations  and international law)

1. growth of powers—ICTY, ICTR, sanctions regime

2. “misuse” of powers—pressure on Libya to extradite

3. Lack of due process, procedural concerns—sanctions 

G. Responses

1. Political reform of Security council? Very unlikely

2. resistance, non-compliances (e.g. Libya sanctions busting by other countries)

3. ICJ review? Unlikely

4. Regional/national judicial review—mixed results

XXIV. Ontological Challenge (9/11 and Response to Al-Qaeda)-- Is international law, law? Does it exist? Do states actually respect international law or will they really just do what they want and then justify it by international law?
A. The core question is about the effectiveness of international law and the international regime. Does it work? Is it effective for its tasks, is it adequate to respond to new threats? Does it adequately equip states to respond to aggression and is it an adequate restraint on state aggression ? Big issue is the use of force against non-state actors. How does use of force against non-state actors fit into the traditional framework?  Also takes us back to International Humanitarian Law b/c question of whether its an international or domestic conflict and which provisions of the Geneva convention govern.
B. International Reactions to US use of force
1. Internationally there hasn’t been serious questioning of the US involvement in Afghanistan. It’s a much less controversial use of force. 

a. For the first time internationally we have a new paradigm of a state wanting an armed conflict rather than international criminal action as a response based on the uncertainty. There wasn’t any real condemnation of US for attacking Afghanistan even though you have to piece together a legal justification for it.

2. Afghanistan wasn’t condemned as illegitimate or illegal, so we have to try to figure out how it was legal since it wasn’t collectively authorized 

a. Possible legal justifications under existing international law for use of force against Afghanistan. Each has serious implications for other aspects of international law 

i. Attributability—One argument is that state is responsible for non-state actor that it is harboring This has serious implications for a change in the rules of state responsibility (in this case degree of interconnection made legality of use of force more acceptable although people reluctant to accept that because of serious implications changing from tight “control” test in Nicaragua)

ii. Widening of relationship between 2(4) and 51 to say that You can attack a state which is harboring terrorists in a very particular set of circumstances without violating article 2(4) because it will be treated as an act of self-defense even though that state did not directly attack you. Sort of a forfeiture of right to non-intervention argument. (potential for expansion is also pretty serious). 
C. International law: Relevant or Rhetorical?

1. Legality of force in Afghanistan
a. US claimed self defense, but raises issues  

i. Do the rules of self-defense apply against a non-state actor?

ii. Use of force was against a state, were the non-state actors actions attributable to that state?

iii. Reprisal vs. preventive force vs. legitimate self-defense (first two prohibited, but how do you distinguish)

b. Challenges to the lawfulness of US use of force in Afghanistan 

i. Delay

· Was it necessary since it wasn’t an ongoing attack (reprisal or self-defense)

· Not as big an issue b/c nobody knew if there wasn’t another attack coming 

ii. Relation between Taliban (government attacked) and the non-state actors

· Raises question of legality of attacking them

· Also raises question of proportionality/necessity, even if defensive use was justified was it justified against government instead of perpetrators of the attack

iii. Non-military alternatives 

iv. Self-defense rationale doesn’t apply b/c it was a criminal attack by non-state actors rather than an attack by another state. (nobody disputed this really so we didn’t address it in church).
2. Armed Conflict? What kind?
a. Type of armed conflict (international vs. domestic, not armed conflict at all, or new type of armed conflict?)

b. Implications of the classification—each type of conflict would lead to a different regime for detention, rights of detainees, etc. 

i. No armed conflict-international terrorism (ICRC response) 

· ICRC said that some of it wasn’t an armed conflict but law enforcement criminal law and human rights law apply. Want HR law to apply because it’s broader with more protections. Say that parts of it, like Afghanistan, are a genuine International Armed Conflict and the Geneva Conventions apply
ii. International armed conflict—Article 2 Geneva convention

· Article 2 says that it applies to conflicts between states (contracting parties). Under convention “international” is “inter-state.” and non-international is “intra state” hard to shoehorn international terrorist operation into either of these.
iii. Non-international armed conflict—Article 3 Geneva Convention

· SCOTUS says that common article 3 applies. ICRC wants Article 2 to apply if it is a conflict at all. 
iv. Armed conflict of a different kind—US Position
3. US Detention and detainees

a. Law on detainees
i. Geneva Conventions

· Default in Geneva Convention is that you’re an Article 2 POW unless a tribunal decides that you’re an article 3 detainee. US didn’t want to have tribunals deciding

· Conflict with Afghanistan is international armed conflict, larger war against Al Qaeda is not. 

· In IAC, Geneva III POW convention (applies to people detained in Afghanistan after US decides the conventions apply the question becomes whether they are POWs) 

1. Article 4 sets out POW definition

2. 3rd Geneva Article 5 deals with uncertainty about status and says presumed to be POW until tribunal determines otherwise

· Under Geneva IV you’re either a “combatant” or a “civilian.” 

1. Dangerous civilians can be held, but only until the conflict comes to an end.

2. Combatants are entitled to status review. 

a. US wanted to introduce a separate category of “unlawful non-combatants” for a status between civilian and combatant. That language is an attempt to develop new rules for what seems to be a new type of conflict. 

b. Problem is that we’re still in a regime with detailed rules governing two types of armed conflict. 

· Common Article 3 applies for non-international conflicts

1. US says that although the Geneva Convention applies Taliban and Al-Qaeda are not prisoners of war. 

2. President determined this in a statement, which doesn’t comply with article 5 b/c if status is unclear need a tribunal to decide status (status review) 

ii. Human Rights Law—if IHL doesn’t apply, HR does and it limits ability to hold civilians without trial more than IHL does

· ICCPR—If Geneva conventions don’t apply, the ICCPR will

1. Article 9—no arbitrary arrest or detention without procedure

2. Article 10—Dignity and respect for accused persons

b. US Policy
i. At first US opts for armed conflict of a different kind and says that the conventions don’t apply 

ii. Later change their mind to say the conventions do apply US was concerned with the rules for how it had to treat enemy combatants. If Geneva Conventions didn’t apply they’d have to apply customary international law. Said they’d make sure that prisoners were decently treated according to CIL. Shortly afterwards switched and said that Geneva Conventions do apply.
iii. Arguments against application:

· Flexibility b/c you can decide how to classify them and the degree and nature of the conditions of detention and how to review that classification

iv. Arguments for applications:

· Reciprocity--US soldiers being treated humanely abroad also, if other states equally relax rules as we are, it could cause problems in the future

· International Reputation 

· Don’t want war crimes prosecutions brought against US officials if lose good standing 
c. Judicial Review of US Policy
i. Hamdi—Said detainees are entitled to a review of their status

· US then implements CSRTs to review status. Argument is that they’re not impartial, if you look at the determinations that are made very few were determined to be wrongly classified as “combatants.” 

ii. Hamdan—other than Afghanistan part, conflict with al-Qaeda must be treated as the non-international kind which doesn’t make the US apply full Geneva convention but must apply common article 3. 

· SCOTUS says that at least some aspects of Geneva are CIL in addition to common article 3. 

· Standards are non-specified, but common article 3(d) implies judicial standards and review. 

1. Now question over whether military commissions properly satisfy these judicial requirements

iii. Boumedienne—strikes down revocation of habeus for detainees
4. Options for prosecuting suspected terrorists

a. Law on Military Commissions

b. Court review of commissions

c. Political branch response to courts

5. Targeted Killing of Suspected Terrorists

D. Ontological Doubts-- Does international law matter? Does it have an effect?
E. Utility of International Law

F. Law and Power

G. IR views of International Law
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What’s special about terrorism when it comes to deciding to try detainees? What makes prosecuting terrorists different?

Evidentiary issues

Hearsay

Duress—testimony obtained by coercion. Normally the state would just drop the prosecution b/c can’t take it to trial. But in the case of terrorism don’t want to drop the prosecution. 

National Security—some of the issues are classified worried about hurting assets, informants, and revealing technological collection methods. Alston thinks you need to look carefully at these arguments about whether they are blanket or should be reviewed on a case by case basis. Should a court be allowed to individually scrutinize the validity of these arguments?

Detention Order (page 967)—initial attempt to create courts for detainees, fell far short of international standards

Guidelines required by SecDef 4(c )—evidence allowed must have “probative value to a reasonable person” which is less restrictive and according to Alston very vague

At end of trial record is submitted directly to pres or SECDEF which means no appeal to court guaranteed in other treaties

Only 2/3 majority needed for conviction and sentencing (lower than domestic threshold) 

Standards were acknowledged to be insufficient

Relevant International Standards

ICCPR Article 14—protections for individuals applicable to all ICCPR signatories include notice, counsel, confrontation, self-incrimination. US invokes these types of standards against other countries yet didn’t try to follow it in this instance. 

What’s the relevance of ICCPR to these people? If they count as civilians then it is, but if they count as tribunals under the Geneva conventions would trump these provisions. Could also derogate from ICCPR under “national emergency” although would have to report to UN SecGen if they plan to derogate from the ICCPR. 

As of now, US has never notified that it’s following “national emergency” derogation. 

Incal v.Turkey
Turkey was trying PKK under military tribunals staffed with military officers. ECHR said that tribunal wasn’t impartial and although you may need special arrangements for trying terrorists the judges shouldn’t be military officers. 

Geneva III Convention on Treatment of POWs

Question about whether or not detainees fall under POW category. US says they’re in a separate category and therefore Geneva III doesn’t apply. 

Detailed standards in Geneva III in relation to POWs surely point at least at general principles that international law is endorsing in terms of what might be considered a reasonable trial 

Protocol 1 to Geneva III

Contains certain minimum standards for non-POW detainees but US hasn’t ratified it although US has acknowledged that it’s part of customary international law. 

Hamdan v. Rumsfeld

Hamdan was a driver for Bin Laden, US tried to try him under a military commission. 

Statutory aspect—“by the laws of war may be tried under such military commissions” means the court has to decide whether or not the laws of war authorized a military tribunal for Hamdan. 

Court finds four preconditions for military tribunal that are not met in this case

Court also finds that conspiracy is not part of the laws of war.

Procedural protections required (Article 36 of military code) 

Court finds tribunals also in violation of common article 3 of the Geneva Conventions b/c requires a “regularly constituted court” which would be a regular domestic court, not a military tribunal. 

How do you assess the difference between the majority and the dissent in terms of use of International Law?

Majority treats International law as the law, but secondary to domestic law. He used statutes as a portal to look at international law or if couldn’t get statute looked at a major convention instead of a minor convention. 

Dissent focuses on executive power and deference courts should pay to president including to his interpretation of international law instead of conducting their own inquiry. Do cite international law as persuasive but not precedential for US law. “can be looked at but not relied on” 

Both use UCMJ as “hook” to access international law but they mostly focus on domestic principals. 

Alston’s take—international law, even in the dissent, is used fairly strongly. 

After Hamdan, military tribunals act has been amended to bring it closer to international law. But with final argument being made by human rights groups that it still doesn’t go far enough. 

Targeted Killing of Individuals

Israel is the only state that has acknowledged it does this.

US came into the picture in 2002 with a drone attack in Yemen 

Official CIA position is that they neither confirm nor deny. A lot of information is available in the news

Targeted killings set a dangerous precedent—what is there to stop them from becoming a worldwide “killing system” with no real territorial limits or respect for state sovereignty and no due process

US response has largely been to say that this is a law of war matter and not a human rights matter and not allowed the UN Human Rights Committee involved, however US has wanted human rights council to get involved in other conflicts like in Sri Lanka

In armed conflict, you’re allowed to target people, but you have to follow certain rules

In not armed conflict, there are no circumstances when a targeted killing can take place b/c under HR rights law you’re only allowed to use force necessary to protect human life. 

Question for US is to try to identify what laws it’s operating under. How does this apply in drone attacks in Yemen, Somalia, and other places where we’re not involved in direct armed conflict? 

One of the most important principles of IHL is the principle of “distinction” between civilians and non-civilians. 

Israel Case

Israel says that human rights of targeted people need to be respected in some aspect, but can be targeted if taking “direct part” in hostilities. Court determines both how to define taking part in hostilities and how to determine ‘direct” part. 

Page 981—group not taking direct part in hostilities is somebody who sells non-armed goods (food medicine) or somebody who helps them by general strategic analysis or logistical general support including monetary aid. 

Court comes up with standards identifying 4 separate principles

1. Starts by emphasizing that it’s an individual, case by case determination 

Targeted killings issue CIA precedent is problematic b/c allowing intelligence agents to commit killings. 
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Review Session

International law has a high degree of contestation in certain areas but there are many areas where there are uncontested rules that work very well. 

CIL may seem circular b/c it’s determined by whether people believe they’re following the law, but it seems to work

Have to grapple with fact that this is not a centralized system of law. We’re used to the idea that some court will give a final resolution in the end, in the international arena that doesn’t happen. 

ICJ is different than any sort of authoritative binding court. It’s often followed, but it’s not necessarily binding. Just because it doesn’t work every time doesn’t mean it doesn’t exist or work most of the time. 

Afghanistan

We have assertions by the main actors and lawyers and academics trying to rationalize the legal basis for the war. 

Since it’s been broadly accepted as a lawful use of force we have to understand in what way the attack on the Taliban an acceptable use of force

1. Attributability has widened between non-state actors and states (more troubling to international lawyers b/c extends state responsibility to a way that will encompass more issues than just terrorism). 

2. State that harbors terrorists in an extreme way forfeits its right to territorial integrity and an attack on it is not a violation of article 2(4) 

That structure of international law where we don’t get the answers handed down is common. 

When you’re dealing with areas with different bodies of law, how do you know which one applies?

Ex. Relation b/w international humanitarian law and human rights law. It used to be that it was just an academic debate and people talked about them being separate. Recently as HR law has intensified activities of monitors and treaty bodies have increased. There have been more situations where people claim the applicability of both at the same time in a time of armed conflict. 

The ICJ in a number of its rulings (Congo case, Wall b/w Israel and territories,  Tadic at ICTY) has said that they can coexist in a time of armed conflict, but that IHL is the lex specialis (meaning that in the event of conflict between the two IHL is more specialized and is the one that applies). 

US & Israel say that IHL displaces HR rather than coexisting with it. US has changed position a bit in recent years and has accepted some HR accountability in armed conflict but it has never overtly accepted the doctrine from ICJ that the majority of states has adopted. 

Laws of War, IHL, Jus in Bello mean the same thing, apply in armed conflict. 

Jus ad bellum—trigger for going to war and justification for when you can attack. What are the circumstances under which you can use force against the territorial integrity of another state. Highly contested area at the moment about “just war” and how you apply once you are in conflict. 

Standard position is that jus in bello applies to jus ad bellum. 

Armed attack vs. armed conflict

Armed attack is the phase in article 51 that justifies defense/use of force it’s trigger for local use of force against territorial integrity of a state. Know it must be more than border skirmish or sporadic set of events. Must be of some kind of scale of nature as to amount to an armed attack. ICJ oil platform says sinking a ship isn’t an armed attack. Not every use of force will amount to an armed attack.

Armed Conflict

We need to know if there is an armed conflict in order to know if IHL applies. 

Question is whether or not terrorism counts as armed conflict. 

Has a particular thickness to it that’s different than just violence, disruption, or protest. ICTY def. of armed conflict (Tadic) whenever there’s a resort to armed force between states or protracted violence between organized armed groups within a state. 

Once there’s an armed conflict IHL applies. 

CIL and Persistent objector 

Treaties only bind signatories. CIL binds everyone except for persistent objectors. Very few clear recognized examples of it. Mostly arises in law of the sea. 

Example is whether US nad Israel might be seen as persistent objectors to the overlap b/w IHL and HR where others have accepted it. Tricky b/c they haven’t actually objector to a rule of CIL but about the mutual applicability to two overlapping regimes of international law. Many people think you can’t object to that kind of idea, more ot an actual practice.

In law of the sea, exclusive zone around borders, or length of shelf is something that some states, like Norway have been persistent objectors. 

Jurisdiction

US 3rd restatement of foreign relations law is the US understanding of the rules of IL as they apply to the US where they recognized all 5 of the basis we covered. First two widely accepted and more recognized and legitimate. 

1. Territoriality—easy one nobody contests a state’s jurisdiction

2. Nationality—over nationals even if they’re abroad (less commonly exercised but for some things like murder)

3. Passive personality—wrongs done to nationals of the state (hijacking, hostage taking)

4. Protective principle—interests of the state or security of state is harmed by action (spies in wartime, 

5. Universality—ATS, Belgium/Germany have UJ statutes. Idea is that with the growth of international crimes any state should be able to assert jurisdiction to prosecute if they happen to have that person on their territory. 

National law can always decide to ignore international law and make state internationally responsible. It’s up to national system to decide to what extent and under what circumstances international law binds them. 


