Property

I. Basic Concepts

A. Property: The Institution and the Idea and More of the Anglo-American Story

1. Locke, Blackstone, and the Founders

a. Locke

i. Property is a pre-political right 

ii. Mixing your labor with something else makes it your property

iii. Men joined together to form governments in order to protect their property rights

b. Blackstone

i. Occupancy over time gives rise to certain rights

c. Bentham

i. Property is entirely the work of law, it's an expectation that needs law to establish it and a relational idea

d. Cohens—Property is a relationship between the owner and others, not between the owner and the object 

i. Property rights include the right to exclude 

ii. F. Cohen items are valuable b/c their protected, not protected b/c they're valuable

2. Property in Civil Law Tradition 

3. Customary Property Notions

a. Standard definition of property: Legally protected relationships between persons with respect to what can be objects of ownership.

b. Idea of property as a bundle of rights, different parties can have different rights with same property.

B. Ownership and Possession

1. Discovery of Land

a. General Rule—First person to take possession of something owns it

i. Johnson v. Mc'Intosh establishes that Native American's don't have title to land b/c of discovery/conquest by Europeans. The US government got its title from Britain who got it by conquest

ii. Says that Native Americans, unable to be assimilated, have occupancy of the land, but not ownership

iii. Marshall--”property both confers and rests upon power”

2. Acquisition by Capture

a. Wild Animals

i. Property right acquired by wounding, catching, or assuming control over the animal but need more than just pursuit Pierson

ii. Actual possession isn't needed if the hunter did all that was customarily required to capture the animal Ghen—whaling, actual possession impossible

iii. Ratione Soli—owner of property has right to wild animals on property until the take off although scaring the animals to leave doesn't count as theft of the animals (Keeble)

iv. Value from property comes from the belief it won't be taken away from you. Thus enforcing custom encourages people to go after wild animals like foxes and whales because they can keep the fruits of their labors

3. Acquisition by Finding

a. General Rule—First possessor has better claim to title than anyone else other than the true owner (Armory—sweep boy who finds gem)

i. Relative title, since it must be compared to others, e.g. subsequent possessors and true owner 

b. Exceptions

i. If found on or under the land, goes to landowner (South Staffordshire, gold rings) 

a. Treasure Trove Exceptions

· US goes to finder or landowners

· UK goes to crown

ii. Homeowners get items found in their houses

a. If homeowner not in constructive possession, item goes to finder (Hannah goes to soldier stationed in home who found it)

iii. Objects found in public places

a. If “lost property” goes to finder Bridges—bills in store

b. If “mislaid” property goes to the owner of premises McAvoy 

· Theory is to put property where true owner is most likely to find it

C. Right to Exclude

1. One of most essential rights in the bundle (M. Cohen) 

a. Jacque, even though property wasn't damages by trespass, court awards large punitive damages and says that right to exclude must be enforced by the state. 

b. Likar neighbor briefly walks onto property to pick up piece of paper, even though minimal trespass, is still criminally liable for it. 

2. Comes up against other rights

a. Property partially open to public

i. State v. Shack—government services workers looking to meet with migrant workers who reside on farm, NJ court says that although don't have the same rights as tenants owner can't exclude government workers coming to give medical care and inform them of their rights

a. Need balance b/w owner and worker's rights 

b. Property open to public and Free Speech

i. If property functions like public property, can't exclude JWs Marsh, center of company-owned town

ii. Logan Valley extends Marsh to leafletting in a public mall related to the purpose of one of the stores

iii. Lloyd says don't have to allow free speech if unrelated to activity of businesses there

iv. Hudgens overrules Logan Valley and says owner can permit speech

v. Pruneyard says that states can give more protection to speech than the constitution does as long as doesn't amount to a taking. Property owner allowd to apply “time, place, and manner” restrictions. 

vi. NJ Coalition, New Jersey Supreme. Ct. 

a. 3 Factor test

· purpose/primary use of property

· extent of invitation to the public

· purpose of expressional activity 

b. Also allows time, manner, place restrictions

c. UK

i. Appleby European Court on Human Rights says that owner was fine to deny leafletting in private area open to public b/c had other places they could go.  

D. Adverse Possession

1. What kind of activity will be legally recognized as possession? 

2. Generates an original title, like discovery or conquest

3. Statutorily based on the statute of limitations. At end of statute's run, new title is generated

4. Entry with

a. Must be an act that distinguishes this entry from a series of trespasses

i. Cultivation, fences, etc. 

5. Claim of right

a. Know intention, show leases, trespass actions, taxes

i. Ewing, paid taxes on the land 

ii. In Van Valkenburg lost because always knew he was on someone else's land 

b. State of Mind (Good faith or bad faith) has two interpretations

i. Majority—state of mind doesn't matter

ii. Minority—must be in good faith “color of title”

c. Must claim it like an owner would 

i. Must occupy without owner's consent and with intent to remain 

6. Possession that is

a. Open and notorious 

i. physical element so actual owner has chance to see somebody is trying to use his land.

a. Minillo with small boundary encroachment not “open or notorious” court will make encroacher remove construction or pay fair market value (usual) for that section of property

· However, if owner discovers encroachment, statute of limitations begins running

ii. Relative test, you must show your possession is what a reasonable actual owner could do. 

a. Ewing used as gravel pit which was what land was suitable for 

b. Continuous possession

i. Depends on nature and situation of land and how other owners of similarly situated land would use theirs

a. Kunto, using as summer property enough b/c that's what the property was for

b. Tacking allowed if owners are in privity (Kunto)

c. Exclusive

7. Amount of land awarded

a. If not under color of title, only gets the section he's possessing 

b. Constructive Adverse Possession

i. If enters under color of title, gets entire parcel listed in title

a. Exception: must be reasonableness b/w size of tract and amount actually possessed 

b. Exclusivity: only works if no other parts of tract are actually possessed (eg possessing back forty when somebody lives on front forty only gets you back forty)

c. Multiple Parties: if multiple parties own land listed in false deed, AP only gets the tracts he entered, not the parts he didn't

8. Government Land can never been adversely possessed 

9. Laches--Equitable doctrine that courts use sometimes when strict application of statute of limitations would result in great hardship to one party and reward unconscionable delay to the person who has a legal right. 

a. Example, AP has been in possession 14.9 years and owner decides to file for ejectment right before SOL runs out

b. This would be unfair to AP since owner has been sleeping on his rights

10. Adverse Possession of Chattels

a. 1st wrongful possessor has a better claim to title than any subsequent wrongful possessors

b. 3 different rules determining statute of limitations

i. Starts running from theft, puts onus on owner to find and recover (TC in O'Keeffe)

ii. Demand and Refual--Starts running when owner finds object, demands its return and is refused 

iii. Discovery Rule—starts running once owner knows or should have known  where item is. (NJ ruling in O'Keeffe)

II. Gratuitous Transfer of Ownership (Gifts Wills and Will-substitutes)

A. Gifts

1. Test

a. Intent on part of donor

i. Must be intent to make a presently effective, irrevocable gift (Gruen, letter show present gift of remainder interest in painting)

ii. Testamentary gifts are not permitted
 (Tygard joint bank account with daughter's names was testamentary b/c still used it after gift)

b. Delivery

i. Physical delivery—handing over actual item

ii. Constructive Delivery—handing over means of obtaining item (key to house)

a. Permitted when actual delivery is impossible or impracticable

iii. Symbolic Delivery—handing over an object that represents the item (writing)

a. Allowed when actual delivery is impracticable

b. Standard is “as close to actual delivery as possible” Cohn 

c. Acceptance (normally assumed if object is of value)

2. Types

a. Inter-vivos—given without fear of impending death, irrevocable

b. In causa mortis—given in apprehension of impending death, 

i. can be revoked if donor survives 

ii. Courts are strict on delivery requirements due to fear of fraud (Newman, only allowed furniture given, not things in the furniture and not the house)

iii. Not allowed to convey real property this way

B. Standardized Will Substitutes

1. Formal Trusts

a. Terminology

i. Settlor-creates trust

ii. Trustee—manages and controls trust

a. Holds Legal Title

b. Fiduciary and is accountable to beneficiary 

iii. Beneficiary—receives money in trust

a. Has Equitable Title

b. Irrevocable

i. Presumption is trust is irrevocable unless shown otherwise 

ii. Can have any condition Settlor wants, 

2. Pension and other benefits

3. Life Insurance

C. Other Will Substitutes

1. Bank Account Trusts (Totten) 

a. Revocable until death of depositor or other intention he intends it to become irrevocable

2. Joint Accounts With Survivorship (Personal Property)

a. Court allows them with intent to be effective upon death (Malone)

b. Presumption is that both have rights to entire amount of account 

c. Presumption can be rebutted (Blanchette after divorce says it was only testamentary and rebuts joint ownership) 

3. Joint Ownership with Survivorship (Real Property)

4. Informal Trusts

a. Requirements

i. Sufficient Words to create it

a. In Re  Smith find words for creation of trust from expression, acts, and a few notes of uncle for bonds holding for nephew

ii. Definite beneficiary for whom property is administered by trustee

iii. Certain or ascertained object

iv. Terms of the trust are sufficiently declared 

b. Courts are hesitant to find trusts without express language indicating such, won't use informal trust argument to save a failed gift. 

c. Elyachar—Court finds irrevocable inter vivos trust b/c father gives stocks but retains control of them until his death. Wasn't a gift because never delivered stocks or control of company

III. Co-Ownership and the Effects of Family Relations on Ownership

A. Types

1. Tenancy in Common (Legal Presumption)

a. Each party has undivided interest in the property

i. Includes right to possession of the whole

a. Majority—absent ouster of other tenants right to possession, tenant in possession has no duty to pay rent to other tenants (Spiller)

ii. Shares an be unequal

b. No survivorship rights

c. Tenancy can be ended by partition, can be requested by any cotenant

i. In-Kind partition (presumption unless impracticable)—divide land by shares

ii. Partition by sale--sell land and divide proceeds 

iii. Test for partition (Delfino)

a. Are the physical attributes such that the land can be fairly partitioned

b. Are the interests of the owners better served by partition by sale

d. Tenant can transfer his interest in the property 

2. Joint Tenancy

a. 4 Unities

i. Time—must take interest at same time

ii. Title—must have same title

iii. Interests—must equal in duration and share

iv. Possession—each tenant has right of possession for the whole

b. Each tenant has an equal, undivided interest 

c. Comes with survivorship rights—works as a will substitute 

d. Severance

i. Conveyance of interest by one joint tenant severs joint tenancy and creates TIC

a. Can convey property back to oneself Riddle (not all states follow)

ii. Mortgage on property only gives lender a lean, does not sever JT, at death of mortgagee, mortgage claim dies (Harms) 

iii. Lease will not sever Joint Tenancy

a. Lessee gets whatever JT had (Swartzbaugh) 

b. Lease dies with leasing JT (in most jurisdictions)

c. Remedies for non-leasing JT

· Seek partition

· Ouster, try to enter and claim possession of leased premises

· Accounting—can share for share of rent if 1 JT is collecting all of it

3. Tenancy by the Entirety

a. Reserved for spouses or persons with rights of spouses

b. Can't destroy survivorship rights unilaterally, both tenants acting together can change it

c. Affords some protection against creditors, especially for marital home (Sawada)

B. Property Disposition on Death

1. Purpose of Testation

a. Mill—people have rights to dispose of property, but nobody has right to inherit

b. Langbein—middle class inheritance doesn't really happen, spend money on children's education 

2. Hodel v. Irving—right to devise property  is constitutionally protected right, how far will/should law go in protecting it

C. Marriage and Property Rights

1. Separate Property State

a. What each spouse earns before marriage is his or her private property 

b. During the marriage may not know exactly who brought in what

c. Mine and yours starting point

i. Exceptions

a. Voluntary co-ownership (joint tenancy, etc)

b. If item is jointly used, assumed co-owned 

c. If one spouse buys property and puts both names on it, assumed gift 

2. Community Property State 

a. From moment of marriage spouses are 50/50 owners of “acquests”--property acquired by either spouse through gainful activity 

i. Doesn't include premarital property

ii. Doesn't include gifts or inheritances 

iii. Presumption is an item is community property unless proven otherwise

D. Rights of Surviving Spouse

1. Separate Property States--same rights as during marriage, surviving spouse gets separate property of decedent 

2. Community Property States—besides separate property, gets other have of community acquests 

3. Intestate Succession 

a. Divides estate depending on who survives and their relationship to decedent 

b. Spouse normally gets either all of estate or fixed amount + percentage of overage 

4. Testate Succession

a. Mandatory elective share against will for surviving spouse 

i. Question of whether trusts should be included in calculating forced share

a. Sullivan inter vivos trusts executed during the marriage over which the decedent alone had power would be included in the decedent's estate for purposes of forced share requirements.

ii. Ante-nuptial transfers

a. If transfer while marriage was contemplated, may be deemed fraudulent to surviving spouse  

b. Test for fraud (Strong) 

· conveyance made during contract to marry 

· lack of consideration 

· lack of knowledge by perspective spouse of the transfer 

· fraudulent intent of transferor 

· reliance by perspective spouse on transferred property as inducement to marry. 

b. Louisiana—forced share for children 

E. Property Allocation on Divorce

1. Separate Property States

a. Previously had used Norris standard which didn't account for wife's work at home 

b. Now use “Equitable division” aka discretionary division 

c. Some states have presumption of equal division

d. Fault--does it make sense to have fault as a factor in property division in an era of no-fault divorce?

i. Some jurisdictions will only look at fault as it related to economic mismanagement

e. Should judge’s discretion range over all properties or should it be limited. What will be deemed marital property for purposes of division (MA, everything, some states exclude premarital, inheritance, etc.)

i. MA has 17 factor tests for property division, which basically leaves it up to the judge as he sees fit (Rice)

2. Community Property (CA, LA, MA) 50/50 all acquests with separate provision for matrimonial home

a. Acquests automatically link property to duration of marriage (the longer the marriage, the more acquests). 

b. Pension rights belong 50/50 to spouse according to federal law. 

3. Non-tangible marital property

i. Non-divisible property, like degree, can't be split but can factor into alimony (Graham)

ii. NJ has “reimbursement alimony” where husband pays back wife cost of degree

iii. NY considers value of “career” or “reputation” and will split it in half based on other spouse's contribution (Elkus)

F. Marriage Contracts

1. MA uses “fair-disclosure rule” to decide whether to enforce 

a. Fair and reasonable agreement 

b. Contesting party was fully informed of the other's worth

c. Contesting party sets forth a waiver 

d. Also, agreement can't make spouse a public charge or fail to provide for children

2. Allows upholding rather “stingy” agreements without a second look DeMatteo

3. Other states use agreement as one factor in decided how to divide property

G. Non-Marital Cohabitants

1. Common-law marriage largely abolished but would have provided some property rights

2. Contracts Between partners dividing property upon death or dissolution

a. Express Contracts

i. Majority of states will enforce them, some even allow oral contracts

ii. Minority—won't enforce because against public policy and legislature's abolishing common-law marriage

b. Implied Contracts--behavior of parties demonstrates an implied contract or implied agreement of partnership or joint venture or tacit understanding (question of fact or intent)

i. Can be implied from parties' behavior Carlson stayed home and provided wifely duties, partner worked

ii. Can't be a meretricious agreement 

iii. Constructive trust as equitable remedy Marvin 

3. In Quantum Meruit 

a. Contract rule to prevent unjust enrichment, could only recover for services rendered

H. Marital rights extended in some states to same-sex partners Varnum

IV. Purchase and Rental of Real Estate

A. Lawyer-made Law

1. (contracts, estate plans, corporate bylaws, trusts) those documents become law for the parties to them. Most lawyers spend their time creating these laws for their clients. 

2. Buyer's Service shows how serious courts take the responsibility of lawyers in this area by enjoining a Title Co. from doing anything that resembles the practice of law, i.e., examining titles, sending deeds to be recorded. 

B. Civil Rights and Property 

1. Civil Rights Act of 1866

a. Forbids racial and ethnic discrimination 

b. All property tranfers, (not just real estate)

c. In general courts provide injunctive relief under this statute

d. Plaintiff must prove intent to discriminate 

e. No exemptions

2. Fair Housing Act of 1968 (title VIII)

a. Unlawful to "refuse to sell or rent a dwelling to any person because of race, color, religion, or national origin." Amended to prohibit discrimination based on having children ("familial status") except in senior citizen housing and to prohibit discrimination against handicapped persons. 

i. Proof of discriminatory impact shifts burden of proof to Defendant to show compelling governmental purpose (public owner) or rational business reason (private owner)

b. Prohibits making "any public statement" indicating preference for someone on the basis of any of the factors above.

c. 3601--Policy of US to provide w/in constitutional limitations for fair housing in the US.

i. Already saying there is some limit to scope besides exemptions

ii. Prohibited activities

a. Refusal to sell or rent

b. Discrimination in terms of sale

c. Discrimination in services and facilities available with property

d. Can't say property is already taken if it isn't

d. 3602—Definitions of terms in statute. 

e. 3603—Exemptions

i. Single Family Dwelling Exempt if

a. owner has less than 3 single family dwellings

b. Doesn't use a broker

c. Doesn't advertise in a way showing intent to discriminate

ii. Small Owner-Occupied multiple unit

a. If leasing room in her unit or unit in bldg with 4 units or less and lives in one

b. Can't advertise in a discriminatory manner

iii. Religious organizations or private clubs

iv. Ideas behind exemptions

a. some freedom of association issues

b. idea of home having special status or treatment. 

c. private transaction. 

f. 3604—Prohibitions 

i. not all types of discrimination are unlawful, only those listed. 

a. Refusal to sell or rent

b. terms of sale

c. services and facilities associated with property 

d. Advertisements that demonstrate exclusion 

e. Can't say dwelling is already taken if it's not

ii. Familial status is defined in 3602 as a parent and minor child, doesn’t include marriage. 

g. Enforcement

i. Can sue in federal court with court-appointed counsel

ii. Remedies available: injunction, compensatory, and punitive damages. 

3. Starrett City—both activities that directly discriminate against one race (intent is racial bias) or have discriminatory effect (result is racially disproportionate) are barred by title VIII

C. Purchase and Sale of Residential Property

1. Contract for Sale of Land 

a. Offer Contract of Purchase and SaleExecutory period 60-90 daysClosingRecording

b. This is the time when most people need a lawyer, but they don't realize it

c. During the Executory Period either attorney or lender will search the title 

d. As soon as contract is signed, buyer becomes equitable owner 

e. Buying from builder only requires substantial performance, owner has “exact performance” requirement 

f. Buyer's Services certain parts of real estate transactions can only be performed by an attorney 

g. Closing

i. Purchase price exchanged for deed

ii. Seller's mortgage is released

iii. Buyer's mortgage is signed

2. Marketable Title

a. Definition:  title a reasonable buyer informed of facts would accept as good title

b. "An implied condition of a contract of sale of land is that the seller must convey to the buyer a 'marketable' title." 

c. Messer-Johnson is an example of this, where because of old defects in the deed and a lack of evidence regarding the man's adverse possession, a prospective buyer was entitled to recover his deposit and refuse to buy. 

i. AP can have marketable title, but this requires a ton of good quality evidence.  Hard to do.  Better option would be for AP to file action to quiet title in himself or get quitclaim deed for others who might have claim

3. Breach of Contract of Sale

a. Specific performance: The court makes you do what you promised to do in the contract. 

b. Equitable Conversion: "if there is a specifically enforceable contract for the sale of land, equity regards as done that which ought to have been done." That means that the buyer is viewed as the owner from the date the contract is signed, and the seller is said to hold the house in trust for the buyer. 

c. Question of who bears the risk of loss between signing and delivery

i. Majority—buyer b/c of equitable coversion 

a. Minority 1—seller for “substantial loss”

b. Minority 2—party in possession

4. Duty to Disclose Defects 

a. Background law is “caveat emptor”--buyer beware, seller has no duty to disclose defects 

i. Exceptions

a. Fraud 

b. Intentional concealment

c. Seller affirmatively created defect and doesn't disclose

· Stambovsky—makes narrow exception to to caveat emptor for a 1) seller-created condition that 2) substantially impacts value and 3)the buyer could have no way of knowing about—the house having a reputation of being haunted

d. Statute of limitations problems

e. If legislation requires residential disclose form

b. Emerging Modern Majority Trend 

i. "Where the seller of a home knows, or should have known, of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer." Johnson v. Davis. 

ii. Materiality Tests 

a. Objective Test (Maj.)-Does the defect affect the valuation of a rsble buyer? 

b. Subjective Test (Min.)-Does the defect affect the value or desirability of the property to the present buyer? 

c. Commercial RE governed by CONTRACT law-sophisticated parties. 

i. Courts reluctant to give power to “As is” clauses in Res. 

d. No implied warranty of fitness or quality

i. Exceptions

a. Sale by builder/vendor directly to purchasers

b. Sale by build/vendor directly to purchaser and then to next purchaser within limited time (for latent defects)

· Lempke—sues builder for latent defect even though subsequent purchaser. Historically privity kept it to original purchasers and also pure economic loss isn’t available as remedy. Latent defect must manifest itself after purchasers have bought property and must be within reasonable time (in MA warranty is 1 year). Also plaintiff has burden to show defect.

5. Deeds

a. Warranties in Deeds

i. General Warranty Deed—maximum protection provided in deed

ii. Specific Warranty Deed—frees from grantor’s own acts and not acts of predecessors

iii. Quitclaim Deed—no warranties of any kind (good if person has a small claim to be released)

b. Valid Transfer (conveyance) of deed Rosengrant

i. Actual delivery of deed to grantee or 3rd party agent

a. Doesn't have to be physical but must “evidence an intent to be immediately bound by the transfer” 

b. Conditional Delivery is okay if deed given to third party to hold until condition is met.  Sweeney 

ii. Must show an intention by grantor to presently divest himself of the property interest conveyed in the deed

a. Can't be intended to happen at death, that's testamentary and void. 

D. Estates in Land

1. Common law required the technical language, but now there is a presumption that O gives to A as much an interest as he has. 

2. Fee Simple

a. Absolute (denoted by “and her heirs” at common law)

i. Presumption favors this unless absolutely clear (White)

a. Presumption against restrictions on alienability (hence fee simple instead of life estate)

b. Presumption against partial intestacy (if will doesn't specify remaindermen, court assumes fee simple absolute intended) 

ii. Although says “and her heirs” heirs have no present interest in the land

iii. Potentially of infinite duration

iv. Full rights of alienability (sale, devise, etc.) 

v. If no heirs, defaults to state (escheat)

b. Defeasible—could be of infinite duration but can be terminated by some happening

i. Determinable—if condition is met, revers to grantor, however presumption against forfeiture “A so long as” “to A until” “to A while” 

a. Grantor's future interest is “possbility of reverter”

ii. Subject to condition subsequent

a. No automatic reverter, but grantor has option “to A, but if x ever happens, O has option to reenter”

b. Grantor's future interest is a “right of reentry” or power of termination right of reacquisition

c. Some conditons are voided by public policy (conditions on marriage, etc.)

iii. Subject to executory limitation, goes to third person (T), either determinable or on condition subsequent “to A as long as used for X, and then to T”

a. Third person has “executory interest”

iv. How do you know what the difference is? The best way is to spell out exactly what you want in conventional terms. Must fit into one of the categories. Courts will try to work very hard to find way to avoid terminating. Will try to find condition subsequent before they find determinable, but will try first to find neither. If grantor intends conditions, must make them very clear. All defeasible fees work against marketability of the land. Marketable title statues say defeasible fees become fee simple absolute after 30 years unless re-recorded. Reduces over time the restrictions placed on land. Why not make all fees subject to limitation without writing? Future interest (right of reentry) belongs to heirs and would be a taking otherwise. 

3. The Life Estate-measured by the life of a person, usually an appointee 

a. Necessarily ends at the death of a person. 

b. "To A for life" 

i. Pur autre vie is measured by the life of somebody else Zimmerman

c. Can also be defeasible or "absolute" 

d. Reversion-goes back to grantor 

e. Remainder-goes to a third party (remaindermen)

f. Law of Waste—life tenant cannot permanently impair value of the land 

i. Zimmerman--Life tenant sues trespasser for property damage. He’s a life tenant for his own life and bought up siblings’ interests so he’s also a life tenant pur autre vie. Court gives life tenant actual damage to his precise interest in the timber, which is a limited interest (estover). 

ii. Rogers--Fire destroys property, court says life tenant can recover all but is answerable to remaindermen for their share

4. Leaseholds (see Types of Tenancies in Landlord/Tenant section)

5. Other Estates in Land

a. Easement—right of way

b. Profits—right to remove things from land (oil, gas)

c. Covenants—restrict use of the land

d. License—license of space instead of tenancy (hotel room)

6. Inheritance of Estates

a. Testate Succession

i. Real Property goes to Devisees

ii. Personal Property goes to Devisees or Legatees

b. Intestate Succession

i. Real Property goes to Heirs

ii. Personal Property goes to Next of Kin

E. Landlord/Tenant Relations 

1. Many contract principles have replaced traditional common-law standards

2. Types of Tenancies

a. Term of Years

i. Period of time fixed at outset of tenancy

ii. If an event is the termination (“end of the war”) courts interpret as term of years

iii. Expires without notice b/c end was already agreed-upon

iv. Tenant has present interest and Landlord has reversion interest 

v. Can be absolute or defeasible 

b. Periodic Tenancy—Legal Presumption 

i. Fixed period but automatically continues for succeeding periods unless landlord or tenant gives notice of termination 

c. Tenancy at Will tenancy of no fixed period that endures so long as both landlord and tenant desire.

i.  Even if lease language suggests only one party has right to terminate, the right of the other party is presumed by law. 

a. BUT-courts have construed that ambiguous agreements that resemble a tenancy at will to be a determinable tenancy (only one party has right to terminate) when doing so supports og lessor and lessee’s intentions. Garner

d. Tenancy at Sufferance: when a tenant in possession holds over after the end of the lease. 

i. Common law options for landlords: 

a. Eviction plus damages 

b. Consent (express or implied) to the creation of a new tenancy 

· New tenancy is usually a periodic tenancy, with the periods determined by the frequency of rent payment (however, it cannot be longer than a year). 

· Subject to same conditions as original lease 

· Statutes often govern this now, and many require the payment of 2x or 3x rent by holdovers. 

c. Ideally, put something in K that covers holdover 

3. Holdovers, Right to Possession, Subleases and Assignments

a. Holdovers/Right to Possession 

i. American Rule—Landlord must given tenant “right” to possession but not actually deliver possession (Hannan)

a. It's tenant's duty to make sure previous tenants have left

b. Tenant can sue holdover tenants

ii. English Rule—Landlord must “deliver possession” which means evicting holdover tenants. 

iii. States are split, although English is become the majority rule

b. Subleases and Assignments

i. Original tenant can transfer his rights to someone else, but that never relieves him of his original liability to the landlord unless there's a release 

ii. Sublease is for less than T's entire term, T retains reversionary interest 

a. Landlord can't sue subtenant for unpaid rent because no privity between the two, but can evict a subtenant b/c had right to evict original tenant

iii. Assignment—for T's entire term 

a. Landlord can also recover unpaid rent from Assignee 

· Assignment brings new tenant into privity of contract and estate with landlord 

· If assignment contains promise to pay rent, it's enforceable 

iv. Ernst—Although document says one thing, court can decide it's another 

v. Leases may have a provision that lessee may not assign the lease or sublet the premises w/o the lessor's consent. 

a. Two Views on whether refusal of consent may be arbitrary/unreasonable: 

· Majority View-trend – lessor may refuse to allow subletting/assignment for any reason (including arbitrarily or unreasonably) 

· Minority View- lessor may only refuse “where the lessor has a commercially reasonable objection to the assignment.” (Kendall) 

4. Landlord's Remedies

a. Defaulting Tenant in Possession (fails to pay rent but remains on property)

i. Action of Ejectment allowed at common-law but very time consuming

ii. Self-Help—at landlord's own peril

a. Common Law: Two requirements: 

· Landlord must be legally entitled to possession (due to holdover or breach) 

· Landlord must only use "peaceable" means of reentry. 

b. Modern trend 

· (Growing Minority) Landlords MUST use judicial processes (Often Summary Process) (Berg, Landlord who changes locks) 

· (Shrinking majority) Landlords may use self-help when:

1. In comm. self-help still may be allowed 

2. "Peaceable" requirement has been narrowly interpreted, making self-help a more "theoretical" than "practical" solution. 

iii. Summary Process Action--was a quick way for LL to recover possession, the more defenses allowed to tenants, the longer it takes.  

b. Defaulting Tenant who abandons property

i. At common-law

a. Relet to new Tenant—When tenant abandons property that’s a surrender of the premises, when landlord re-lets property he accepts Ts offer of surrender. 

b. Hold T to Lease—Means Landlord is responsible for litigation, in some jurisdictions can’t do this because has responsibility to mitigate damages through reasonable efforts (split). One problem with holding T to lease is vacant property. Also Landlord can only sue for rent as it comes due, not for future rent, unless there’s a rent acceleration clause in the contract (fairly unusual). 

c.    Hold T to lease but re-let for old T’s benefit—means that if new T defaults, old T is on the hook for rent

ii. Duty to mitigate—New rule requires landlord to mitigate damages (Sommers) 

a. Landlord has burden to prove he reasonably tried to mitigate  

iii. Jurisdictions split on whether landlords who breach the duty to mitigate lose ALL damages against the tenant or only those beyond the difference between the rental value and the amount the landlord could have gotten had he attempted to mitigate. 

c. Sommer

5. Tenant's Remedies

a. Difference between residential leases and commercial leases

b. Common-law

i. Rule was “caveat lessee” 

ii. Changed with enactment of OEO laws providing funding for towns with housing codes, many towns enacted them

c. Constructive Eviction

i. Common-law implied covenant for quiet enjoyment meant landlord could not impede with tenant's right to use the property. Originally it applied to other claims for possession with landlord had to defend. If landlord breached duty, tenant could leave under “constructive eviction” and not be responsible

ii. In Reste  court expands to to say that lessee should be able to enjoy the use of the property, anything, including conditions, that impedes in that enjoyment is a breach of the lease providing remedy for constructive eviction

a. Must be permanent/constantly recurring defect which render premises substantially unsuitable or seriously interferes with beneficial enjoyment of premises 

b. Must be caused by something under the landlord's control 

c. Allows tenant to terminate lease and move out once tenant has given notice and allowed reasonable amount of time for landlord to cure 

d. Housing codes

i. Implied Warranty of Habitability

a. Under common law tenant had duty to repair, but disappears with IWOH

b. Landlord has duty to deliver and maintain in “fit safe habitable condition”

· Can't contract out of it Berman v. Jefferson

c. Violations are material breaches of health and safety violations

d. Tenant must notify landlord and allow time to cure

· However, reasonable efforts by landlord are not enough (Hilder)

e. Under IWOH Tenant gets (Hilder) 

· Full scope of contract remedies for conditions of lease and implied conditions (like return of rent in Hilder) 

· Cam terminate lease and leave

· Ability to withhold rent until repairs are completed

· Ability to repair and deduct from rent

ii. Posner's Critique of IWOH Chicago Board of Realtors

a. statute makes property more expensive=higher rents=tenants lose 

b. It helps the middle class not the lower 

c. Reduces the supply of housing 

6. Problem of Affordable Housing

a. There is no free lunch

i. Housing quality comes at a cost—many laws that stipulate condition of housing 

ii. Distributive justice doesn’t come without a cost—if you want to redistribute wealth in a way that benefits people there will be a price tag b/c housing has a big price tag. On average about 20% of income is spent on housing, a large portion spend %50 or more of your income on housing. 

7. Litigation-based reform can have unintended consequences

a. Litigation can/often succeeds when politics fails to act. 

b. Litigation-based reform can point the way for others. 

8. Public information combined with threat of litigation can be tool to promote change

V. Constitutional Law of Property

A. Property and Economic Regulation

1. The Debate Begins

a. Calder –Case famous for disagreement between Chase and Iredell 

i. Justice Chase-Court 

a. There are fundamental principles on which the constitution is founded and leg. cannot violate any of these principles.  They are natural laws. 

b. Property is not a pre-political/natural right.  Property rights are conferred by society. 

c. Thus, leg. can may exercise great control over property.  Leg. cannot, however, take from A and give to B 

d. Ex Post Facto applies only to criminal law not to civil 

e. Govt. would be unable to operate if all retroactive laws were deemed ex post facto 

ii. Justice Iredell-agrees with result, disagrees with reasoning 

a. All fundamental principles found in Const. Act is invalid only if is violates one of them.   This is easier than trying to figure out higher natural law 

b. Agrees that Leg. must have power to affect private property rights 

iii. The Lessons of Calder 

a. A more textualistic constitutional approach and a more "natural justice" constitutional approach will be at odds for the next 200 years. 

b. Almost all agree that the government retains power to regulate private property, but there is an undercurrent on one side (at least an undercurrent at the time of Calder) that strongly resists government's ability to severely regulate a pre-political right. 

2. Lochner Era

a. Very expansive concept and individualistic concept of liberty

b. High standard of review for economic regulation that touches freedom of contract and right of private property. Scrutinize ends of legislation and reasonableness of means used to achieve those ends

c. Lochner—bakery worker wants to work more than 60 hours/week

i. Majority: A law regulating the number of hours a baker may work is an unconstitutional violation of the right to contract in the 14th Amendment. 

a. Standard of Review: "unreasonable, unnecessary, and arbitrary interference" with right to personal liberty or right to contract. 

b. Police Power: While the Lochner court recognizes the police power, it is very strict about what will count as a valid exercise of the police power. There has to be a "material danger to the public health or to the health of the employees." This law does not do either of these..? 

c. Deference to Legislature: Very low.  Court’s level of review expansive.  It takes a hard look at the aims of the leg. and the means used 

d. Court focuses on individual’s right to contract.  Liberty of the individual 

ii. Harlan's Dissent 

a. Standard of Review: To be unconstitutional, enactments must be "plainly, palpably, beyond all question, inconsistent with the [Constitution]." 

b. Police Power: The statute was clearly designed to protect the health of the bakers. 

· Police Power inquiry: Are the means chosen to enact the police power goal "germane" to that end, with a "real and substantial" relation thereto? 

c. Uses social science evidence to show that the law is not unrsble. 

d. Deference to Legislature: It is not the province of the Court to inquire into the wisdom of caring about workers' health. 

iii. Holmes’s Dissent 

a. Liberty to Contract is not inviolable. State can regulate it 

b. High Deference to leg.-if leg. has spoken and it is not contrary to anything in the constitution’s text or traditions, the court should uphold 

c. Court should not impose its will on the constitution 

d. Coppage—Employee forced to agree not to join union to keep job

i. Court won't say law is unconstitutional

ii. Court says that right to work is a property right. Also says contract of time for property (contract for the acquisition of property) should be entered into with liberty on both sides. 

iii. Legislature shouldn’t restrict freedom to contract.

a.  Employer should be able to restrict how he gives away his money. 

b. Inequalities are inherent in contracts 

c. Majority doesn’t see it as legitimate to put a thumb on the scale in favor of either party. Not legitimate for legislature to build up voluntary associations b/c they are private organizations. Very much about the rights of individuals not the benefit to organizations themselves. 

iv. Exercise of Police Power only legitimate when it serves public health, safety, morals, or general welfare.

3. End of the Lochner Era

a. Nebbia—SCOTUS upholds an NY statute fixing the price of milk. 

i. Not a complete departure from Coppage b/c court says this is an area of public health/safety that is allowed to be regulated

ii. Says right of government to regulate is equally fundamental to right of citizen to contract 

b. West Coast Hotel—Minimum wage for women upheld

i. Say this is also a public concern partly because if women don't earn enough they become public charges 

ii. Define liberty  as including a social dimension

iii. factor in the disparity in bargaining power between employer and employee

iv. Court should give deference to legislature unless rule is arbitrary or capricious 

v. Due Process=Resonable regulation 

c. Ferguson—Law prohibiting non-lawyers from debt collection (14th amendment DP challenge)

i. Current position on Due Process challenges to property and takings cases

a. High Deference towards legislatures

· unless legislation violates constitution, should be upheld 

· Court doesn't care about economic validity of policy, just constitutionality

· Court doesn't care about social utility, congress must decide that

B. Power of Eminent Domain

C. Purposes for Which Property May be Taken

D. Public Use Takings—Public Use v. Public Purpose Use of eminent domain

1. Berman v. Parker—Court says that public purpose=public use

a. Congress can take from A and give to B if it is part of a comprehensive plan.  Congress not well situated to be in the business of redevelopment 

b. Police Power: Extends to "spiritual" ends as well as physical ones (like beauty) 

c. Deference to Legislature: EXTREMELY HIGH 

i. "When the legislature has spoken, the public interest has been declared in terms well-nigh conclusive." 

The low level of scrutiny announced in Berman prevented cases from coming to the Supreme Court. The real action, then, was in state courts, which often interpreted their constitutional provisions more narrowly than Berman had interpreted the federal Constitution. 

2. Poletown—Most Infamous state takings case

a. Public Purpose = Public Use 

b. 2 Prong Takings Test 1-needs to be substantial proof that public is primarily benefited, 2-court inspects with heightened scrutiny claim that public interest is predominate interest being advanced 

c. This test sounds strict, but court makes it toothless by applying very loosely 

d. court shows Berman like deference to leg 

e. Ryan’s STRONG DISSENT-GM is now the Sovereign.  Govt. can take property unchecked in the name of “economic development”.  Politically powerless are trampled on by the affluent 

3. Hawaii Housing—EXTREME deference to the legislature 

a. Says police power is coterminous with public use (later taken back in Kelo)

b. Court's role is very narrow, as long as eminent domain relates to “conceivable public purpose” it's allowed

4. Wayne County—Overturns Poletown

a. States had been looking more closely at state's use of economic public use takings

i. Areas had been encouraged by prior decisions to stretch public use takings without having to compensate 

ii. 28 states had passed legislation limiting economic development takings

b. MI Supreme Court overturns Poletown and adopts test from Ryan's dissent 

i. Public necessity of the extreme sort

ii. Private entity remains accountable to the public in its use  of property

iii. Selection of land itself based on public concern (like blight)

c. Dismisses idea of “higher economic use” as valid for takings

d. Higher level of scrutiny than in Poletown or in SCOTUS cases

5. Kelo—Taking for economic development given to redevelopment company upheld.

a. Upholds Hawaii, deference in ED public use= deference DP Ferguson 

i. SCOTUS sets standard floor and states can further restrict taking power if they want. 

ii. Most states did this 

b. Court-these cases are so fact specific it is better to defer to the local authorities. 

c. Once the end is deemed valid, the means chosen are at leg’s discretion 

d. Kennedy’s Concurrence 

i. Supports a higher level of scrutiny in cases that suggest taking with purpose of favoring particular private party-Concern over local corruption 

e. O’Connor now dissenting-she wrote opinion for Hawaii 

i. There are only three kinds of takings that satisfy public use 

a. Takings from private to public 

b. Transfers to private common carriers and others who make land available for public use. 

c. transfers to private parties as part of a program to cure a public harm-oligarchy or blighted area. 

ii. Concerns worried about politically powerless being abused 

E. Regulatory Takings

1. Relatively hard-edged categorical rule is that a permanent physical occupation by government of a private owner’s land, no matter how trivial, is a taking that requires compensation. 

a. Triviality goes to remedy, not to the taking itself.

2. Hadacheck—Public nuisance, anti-brickyard zoning upheld on takings ground, rather than DP grounds

a. The police power of the State is held to provide authority to abate nuisances without ANY compensation even when the regulation takes substantial value from the property. 

b. Court has different approach than in due process cases because regulating land and regulating a nuisance. 

c. Part of family of cases that stands for hard-edged rule—nuisance control regulations are never takings, never need just compensation (just because government didn’t have to compensate doesn’t mean it never did). 

3. Pennsylvania Coal v. Mahon--(Takings Clause challenge) (overturning Pennsylvania statute requiring coal companies to leave part of the "support estate" coal in place=Invalid Taking) 

a. Majoriy, Holmes-Diminution of Value Test-Act wipes out total value of subsurface rights without compensation. 

i. Act not about safety or health because homeowners knew they were only getting the surface rights. 

ii. Holmes allows conceptual severance in calculating the diminution in value 

iii. PA law recognizes 3 separate estates in mining property 

iv. Holmes much less deferential here than in DP cases 

v. Looks at “reciprocity of advantage” or whether there is some benefit coming back to property owner from the regulation 

b. Brandies Dissent 

i. Act is about health and safety, defer to leg 

ii. No conceptual severance.  Prop as a whole still has value 

4. Penn Central—Taking Challenge to “air rights” above station

a. Brennan's Majority Opinion

i. Tries to reconceptualize takings analysis

ii. Uses Brandeis' theory of conceptual severance and looks at all of company's holdings to determine effect on value

iii. 3 part ad-hoc balancing test 

a. Economic impact of the regulation on the claimant

· Dimunition in Value

· Limits on use

b. Effect of Regulation on investment-backed expectations

c. Character of Government action 

5. Loretto—Reaffirms that any permanent physical occupation is a taking (cable wire considered a taking, even though trivial)

a. Court considers it especially serious, though trivial, because permanent takings are an invasion and limit the right to exclude 

b. Dissent argues for Penn Central balancing test 

6. Battle Over Regulatory Takings (1987-1988 SCOTUS session)

a. Keystone Bituminous—Mahon revisited, court says not a taking and does impressive gymnastics to distinguish from Mahon without overruling

i. Now era of consumer protection-much less sympathy to the idea that homeowners knew they were only acquiring the surface right. 

ii. Rejects again the idea of conceptual severance. 

iii. Seems to accept Brandeis’s dissent-this is a safety reg. and no conceptual severance (Say must look at all 3 PA estates, not just support estate)

iv. Court supports Brennan’s ad hoc case by case approach. 

a. Hard edged nuisance rule problematic.  How do you define nuisance? 

b. First English—Suit for Inverse Condemnation—cause of action alleging government has effectively taken property and you claim damages or end of regulation.

i. New holding requires compensation for the temporary regulatory taking accomplished by preventing group from rebuilding)

a. Court says city has 3 options

· Amend Regulation

· Withdraw Regulation

· Exercise eminent domain 

ii. The Court DOES NOT decide whether this is a taking. That's presumed from the record coming up to it. 

iii. Conceptual Severance peeks through here: you are being deprived entirely of a certain "time slice" of your property and have to be compensated for it.

iv. On remand, lower court concluded no taking occurred. 

c. Nollan—Case with “exactions”--city requires conditions for building permit

i. Court finds taking in regulation under heightened scrutiny

ii. Must have relationship between the goal of the regulation and the regulation itself (in this case “viewing access” didn't correspond to granting an easement)

d. Hodel(striking down statute preventing certain Native Americans from devising their miniscule interests in real property) 

i. Hodel did not get much attention as a property case. Why? 

a. It wasn't a commercial property case, so WSJ didn't cover it. 

b. Some probably thought it was just an Indian law decision. 

ii. Court applies Brennan’s ad hoc framework 

iii. Seems to accept conceptual severance (statute only wiped out one stick in the bundle, the right to devise your property) 

iv. So-a near complete removal of 1 stick in the bundle is a taking? 

a. How can this be harmonized with other cases?  Very narrow holding.  Special case.  Maybe only applies to Native Americans. 

v. Small mention of reciprocity of advantage (benefit to tribe) but not enough to make it not a taking b/c it “goes too far”

e. Pennell

i. Rent controls are constitutional 

a. BUT-rent control combined with something extra like eviction control might be unconstitutional. 

ii. Court refuses to rule on takings challenge because no one has yet been hurt. The suit is not ripe. 

iii. DISSENT: Scalia, using a means-end relationship test similar to the one in Nolan, would find it a taking because there is no relationship between the rent control's consideration of hardship on the tenant has nothing to do with the supply of affordable housing. 

a. Also, Landlord has no control over tenant hardship. If public wants to help tenants in hardship, the public should bear the burden. Unfair to make a private individual bear a burden of which he is not the cause. 

7. Most Recent Takings

a. Lucas—Complete Economic Dimunition=Taking, very narrow holding since this almost never happens and didn't really happen in this case

i. People though case would either go “nuisance” route (no taking) or Penn Central route (balancing test) instead Scalia invest his own niche

ii. Scalia ties the "nuisance" exception to nuisances historically recognized in nuisance law. It's just too easy for the legislature to find some "nuisance" it is curing, and the distinction between "harm-preventing" and "good-promoting" is too fuzzy to mark a constitutional distinction. 

iii. Scalia's attempt to reconceptualize the whole area. 

a. He finds a categorical rule in Pennsylvania Coal (wipeout is taking). 

b. He sees a categorical rule in Penn Central (wipeout is taking). 

c. He sees the nuisance cases as NOT involving a total diminution in value, so he DOES NOT see a "nuisance" categorical rule when "nuisance" is not understood in a limited, law of nuisance kind of way. 

iv. KENNEDY concurs, with special focus on the owner's reasonable, investment-backed expectations (from Penn Central) 

v. Also interesting dicta on conceptual severance and what the denominator should be in the Penn Central test 

vi. Also reference to Loretto with mention that certain takings require strict scrutiny

b. Dolan—Exactions again clarifies “nexus” requirement (store remodeling in Oregon)

i. Court says you need more than just a “nexus” but a rational relationship between state interest and regulation. 

ii. Also require “rough proportionality” b/w what is desired and regulation. “The city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development”

c. Eastern Enterprises

i. Plurality so difficult to say much about it other than holding

ii. Majority classifies the case as a regulatory one and finds a taking under Penn Central test 

a. Act has significant economic impact on EE 

b. Interferes with rsble investment backed expec.-retroactivity 

c. Character of govt. action is unusual.  EE singled out. 

iii. Minority classifies the case as a Due Process one

a. Kennedy Concurs in judgment but says this is a due process case.  Act is so arbitrary, retroactive, and unforeseeable that it violates due process 

b. Stevens Dissent-DP case but no violation.  There is rsble relationship between EE and employees.  Therefore, act is foreseeable. Says property has a different definition in takings than in due process clauses. 

d. Palazzolo Regulation halts building on most of parcel, owner claims a taking

i. There's still $200,000 development value in his upland land, so the Court remanded for consideration along the lines of Penn Central, as Lucas's "wipeout" per se rule does not apply. 

ii. Property bundle of rights is pre-political-Locke 

a. States do not have unlimited power to redefine property even prospectively 

iii. No final statement on conceptual severance, but court seems more open to it 

iv. Palazzolo chiefly stands for the principle that being the successor in title after a regulation has gone into effect does not preclude you from bringing a Penn Central or Lucas challenge to that regulation as a taking. 

a. Court finds it significant that ownership transferred from Corp. to Palazzolo even though he was the sole shareholder. 

e. Tahoe-Sierra Landowners claim temporary taking under moratorium imposed by TRPA

i. Temporary total wipeout is NOT a per se taking.

ii. Seem to be discounting idea of conceptual severance at least temporally. 

8. Regulatory Takings Conclusions

a. Penn Central framework seems to clearly apply when there isn’t a total wipeout of economic value. 

b. Higher level of scrutiny for cases involving exactions.  But still not the level of deference shown in public use or due process cases 

i. Exaction/condition must be substantially related to the govt.’s valid regulatory objective (Nolan) and 

ii. The nature and scope of the condition must be roughly proportional to the impact of the proposed objective (Dolan) 

c. Two Categories that are Per Se takings 

i. Permanent physical occupation Loretto 

ii. Total Economic Wipeout Lucas 

d. Regulation to combat nuisance cases 

i. focus has shifted from harm to looking at what is the economic impact of the reg. 

a. Scalia-there is so much regulation that it is hard if not impossible to separate those that prohibit harm and those that provide benefit Lucas 

