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TOPIC I: ESTABLISHING ENTITLEMENTS

A. POSSESSION = OWNERSHIP?
POSSESSION VS. OWNERSHIP (GILBERT’S 17)

Pierson v. Post Pierson v. Post, Sup. Ct. NY, 1805 (P. 2) (Gilbert’s 3, 44)
Facts and holding
· “Relevant”

· Background: Pierson killed and carried away the fox that Post was actively pursuing with hounds on unpossessed and uninhabited land.  Pierson saw Post and knew the fox was being hunted.

· But mostly about between the Dutch and English on Long Island in 1805.

· “Irrelevant” – role of the lawyer

Process

· Capias/summons
· Summons: Post received summons from justice of peace and gave it to sherriff who notified Pierson
· Capias: Alternative, in which sherriff would have arrested Pierson
· Appearance before the justice
· Post goes to justice of Queens Co., who ruled for Post
· But why go here first? ( possibilities include:
· Post knew the guy
· Justice of peace usually rules for π
· Required given nominal “jurisdictional amount”
· Declaration – trespass vs. case
· Declaration: Post’s first lawyer, who wrote the declaration, deemed the action a “trespass on the case,” b/c the fox was not in Post’s possession at time of shooting
· Donahue: since possession not necessary for trespass on a case, Post’s declaration should have focused on Pierson’s “malicious interference with the hunt”
· Trespass: An action for intentional, negligent, or non-negligent acts that result in direct, forcible injury to someone’s person or possess property Gist is injury to possession
· Trespass on the Case: If a case lay, this action lay when any of the following elements made trespass impossible: Gist is substantial harm, not possession
· Wrongdoer did not act, but rather failed to act despite duty to do so
· Injury was indirect
· Injury was to property owned by π not in π’s possession, or to interests of π that could not be called “property”
· Jury
· Cases without juries very uncommon back then
· Verdict for Post
· Certiorari
· Pierson files for certiorari, where higher court retains discretion over taking the case
· Assignment of error – 6 ( 1
· Pierson’s lawyer alleges 6 errors in lower court decision, only the third survives ( whether the declaration states a cause of action (for which relief can be granted)
· Allowing only the third narrowed the question to whether Post had sufficient property rights in the fox to sustain his action against Pierson
· Central question: Whether Post’s conduct gave Post a right in (or property over) the fox such as will sustain an action for trespass on the case against someone who takes or kills the fox
Holding

· Holding: Post lacked property in fox to sustain the trespass

· “Mere pursuit is not enough;” the pursuer must intercept and kill (i.e., mortally wound) the animal ( render escape impossible ( there’s a desire for clear rules here

· Rule: In order to sustain a cause of action based on property by the occupation theory, one must have actual possession.  In order to have possession of ferae naturae, you must deprive the game of its natural liberty, rendering escape impossible.

Sources of law

· Statutes (considered first)
· Court said NY lacked relevant municipal statutes
· BUT, NY had relevant statutes
· Perhaps court didn’t know them
· Also, problem about whether or not to receive colonial statutes (British Black Acts on poaching might have applied, but given the recent revolution, the court avoided using such disliked law)
· Common law cases
· NY
· NY’s common law record was meager (Caines only on third volume)
· So, court assumes this is a case on which there is no domestic authority
· England (Keeble)
· Assumes ability to receive British common law
· Court cites Keeble, but distinguishes saying in Keeble action was for maliciously disturbing ∆’s employment and ∆ clearly had possession ( distinction actually not true, but court reporting was bad back then
· Keeble V. Hickeringill, King’s Bench, 1707 (p.19) (Gilbert’s 5)
· Background: ∆ shot towards π’s property to scare away ducks in π’s decoy pond (∆ also operated decoy pond)
· Holding: ∆ hindered π in exercise of private franchise granted by the king (i.e., capturing of ducks)
· Rule: Bars malicious interference in a legitimate enterprise.
· Distinction from Post:
· Court in Post: Large capital investment in Keeble, not so in Post
· Donahue: Distinction between Pierson and Keeble is policy-based
· Goal in Keeble was to get ducks on people’s tables; goal in Pierson was to kill foxes
· Hickeringill’s actions change result in Keeble b/c the ducks fly away and so they end up on no one’s table (bad economic result)
· Result in Pierson is the same whether Pierson or Post kills the fox
· Other applicable English cases based on statutes the court didn’t like (were class based) ( court chose not to “receive” those statutes
· Other common-law jurisdictions
· Wisdom
· Fleta and Blackstone, English commentators on English law (somewhere between binding precedent and general wisdom)
· Justinian relevant because used by Fleta and Blackstone
· Justinian: You acquire property in an animal only by capturing it ( mere wounding is never enough because you can never be sure you’ll catch it until you actually do
· If wounding isn’t enough, clearly pursuit isn’t enough, either
· Natural law authorities (Puffendorf & Babeyrac)
· Babeyrac: labor theory (like Locke): people gain property because they have labored to acquire/get it
· So, fox should be Post’s because he labored to acquire it
· Puffendorf: quasi-occupation theory (like Hobbes): (1) you must have physical control over the beast to possess it and (2) you must have a state in order to have property
· Custom
· Dissents favors seeking authority from custom, but
· Majority doesn’t raise custom because it wasn’t proved in the declaration and no evidence about custom was presented
· Policy
· Majority: Conferring ownership rights based on mere sight and pursuit would increase litigation; says its preferred rule is clear and simple, facilitating enforcement (one who doesn’t shoot will give up and walk away and not file suit)
· Dissent: Allowing Pierson to get away with killing the fox will discourage hunters form investing time, money, and energy into hunting, which means fewer dead foxes and more unhappy farmers
· Common sense
· The case is plain silly; court cannot resolve the tension
· Court looks for a way out, which Sanford provides with Justinian
Reasoning process – Did the court have to reach this result?
· No, because Justinian is not binding in NY, even in 1805
· There’s a common law case that shows an alternative outcome (Keeble)
· Policy leads the other way, at least a/c the dissent
· Custom may lead the other way
· Even if we look to Justinian
· He doesn’t deal with this particular type of case (a “but for the interference would have caught” issue)
· The closest analogue is decided as a matter of imperial fiat rather than natural law
· Three of the natural law writers the court cites (Babeyrac, Grotius, Locke) have writings that suggest the case should come out the other way ( court sides with Puffendorf, who parallels Hobbes (surprising b/c Hobbes tended to be disfavored)
· The policy is shaky
· Majority assumes:
· People in this situation will know the law
· The rule it is proposing is more certain
·  BUT the majority’s rule is less bright-line than a rule like manucapture
· More disputes occur at the capture stage than at the possession stage
· Dissent assumes:
· Foxes are a bad thing
· People in this situation will know the law
· Allowing Post to get the fox will encourage hunters
· BUT, the end result (killing of fox) isn’t really the purpose of the hunting
Commonwealth v. Agway, Superior Ct. of PA, 1967 (p.30) (Gilbert’s 6)
· Background: ∆ (Agway) discharged chemicals into state-owned creek, killing thousands of wild fish in the creek
· From the point of view of the PA Attorney General:
· PA has property interest in the fish as sovereign and proprietor of  all fish in PA
· Why didn’t it work?
· Court says that PA’s power to regulate game derives from its police power, not state ownership of the game (see Hughes)
· From the point of view of a legislative committee: 
· Existing PA fish statute (with maximum $1000 fine ( not high enough to discourage polluting, so that’s why PA brought suit) purported to be the “exclusive remedy” for killing fish in this way
· The public/private distinction
· State here trying to use private (tort) law to solve public law problem
· Holding: state has police power over the fish but does not own them; thus the state cannot collect damages when the fish are killed
· Rule: A Sovereign does not, absent explicit legislation to the contrary, have a property interest over ferae naturae within its boundaries to justify its bringing suit for trespass over damage to that property.
· Ratione soli: The owner of land has authority not only to prevent appropriation by others, but an attempt at appropriation may be rendered ineffective by his right to claim the benefit of the attempt

· E.g., B, a trespasser, kills muskrats on A’s land.  A, a muskrat trapper, sues B to recover the value of the killed muskrats.  A recovers, not for the muskrats killed (because they were not his property ( he didn’t have them in his possession at the time of their death), but for the loss of future harvests (of the now-dead muskrats)
Why did they reach this result? The place where the academic and the practical meet

· Breakfast theory of jurisprudence (legal realism): decision depends on what the judge ate for breakfast
· Structure – unconscious
· Lunch theory (social theory): decision depends on who the judge had lunch with
· Interests – conscious
· Pegs theory: judge follows initial instinct that cause ought to go a certain way, listening to arguments only to find a “peg to hang his hat on”
· Particularism
Where does this lead us? The fork in the road

· The high road: Occupation as the root of property (Johnson)
· The middle road – system building with other cases – pp.18-19
· The low road: “I want to win and will do whatever it takes”
· Practical implications ( the unceasing abuse of fundamental ideas (as in Agway ( state knew the fish were in a public park, so no cause of action, but sued anyway)
Pierson Penumbra

Occupation theory

· What is the occupation theory?

· Physical occupation of an object gives a person an inherent right to be protected to keep it as long as it is in their control ( act of seizure leads to right

· Relates to common property seized for individual use (Blackstone)
· To what extent is it a "justification" of property?
· Descriptive:

· As descriptive theory occupation theory almost certainly wrong ( property started out being possessed by groups/clans/families, not individuals

· Normative:
· Acquisitiveness should be protected b/c:
· Enables humans to fulfill basic needs (ensuring survival of the race)
· Protects human will 

· On the ground of efficiency (as starting point for the market ( market can’t work unless you can easily allocate resources)
· In order to protect the peace (otherwise there’d be fighting in the streets
Johnson v. M’Intosh, US SC, 1823 (p.S4)

· Background: Johnson claimed the land by a purchase and conveyance directly from the Piankeshaw Indians, while M’Intosh claimed the land by a patent grant from the United States (following cession of land to US by British following Revolution). The Johnson family had bought the land prior to the US grant to M’Intosh, but none of them had had actual possession of the land because of the American Revolution
· Holding: Piankeshaw’s lacked power to convey land to Johnson’s, so M’Intosh owns the land

· Rule: If a county has been acquired and held under conquest and the property of the great mass of the community originates in that conquest, the subjugated people are protected as peaceful occupants, but deemed incapable of transferring absolute title to others
· Why not follow occupation theory here?
· The Indians didn't occupy
· Didn’t improve the land as whites would (wandered around instead), and refused to assimilate
· Possession doesn't equal power to convey 
· Following discovery, Indians retained a right of occupancy, but European governments obtained a right to “extinguish” Indian title through either (1) purchase or (2) conquest
· Lost by conquest
· Conquest gives a title which the courts of the conqueror cannot deny

· Johnson’s transfer dependent on sovereignty or Piankeshaw ( go to Piankeshaw court to sustain your title
· Sovereignty & derivative power
· Court can’t issue a ruling that conflicts with the acts of the sovereign upon whom the power of the court rests ( in US court, US conveyances trump Indian conveyances

US v. Percheman, US SC, 1833 (S13)

· Background: Π granted land by FL governor before Spanish cession of FL in 1819 ( valid, or does US own the land following cession?

· Holding: Grant by Spanish FL governor was valid

· Rule: Here, occupation theory applies, and Spanish conveyance is deemed valid for two reasons:

· A treaty was used in which it was expressly provided that property rights of the conquered people would be protected.  That treaty becomes the law of the land and of the sovereign.

· The Spanish people were permanent with an intent to assimilate into the US people, so their rights to property should remain unimpaired
· Why different holding from Johnson ( pure race prejudice?
· Permanent vs. non-permanent 
· Spanish were farmers who stayed on and developed the land; Indians in Johnson were nomads

· Spanish possession more closely approximates type of possession occupation theory contemplates
· Law of nations vs. the Indians
· Spanish part of “club” that got together and decided “discovering” country gained title to Indian lands, subject only to Indians’ right of occupancy

· Spanish would treat the US the same in the reverse position, Indians wouldn’t
· The treaty and the treaty clause 
· Treaty expressly provided that property rights of the conquered people would be protected
· The sovereign has acted (his acts must be manipulated)
· That treaty becomes the law of the land and of the sovereign
Jus Tertii
Actions to recover real property, historically

· Real actions allow for specific recovery of property, as opposed to personal actions, which provide only money damages
· Historically, actions for ownership and possession were two different things
· Beginning in the 16th century, ejectment actions, which did not separate ownership from possessory claims, became more popular
· In addition to recovering for possession in ejectment, also get mesne profits,which are the rental value of the property during the time of dispossession plus any reduction in its value for waste or injury
· Jus tertii (right of a third party) defense: Defense based on showing that π lacks title because true title lies in another person
Tapscott v. Cobbs, VA Ct. of Appeals, 1854 (p.56) (Gilbert’s 45)
· Background: Lessee of Cobbs brings suit to eject Tapscott, who had no title to the land.  Cobbs had no actual title to the land, but has a claim to the land akin to Mort d’ancestor, as her mother had been in possession prior to her death.  In the meantime, Tapscott moved onto land and seized possession.  The true title is in a third party who is not claiming a right to the land through this case
· Holding: Cobbs wins b/c Cobbs was in peaceable possession when Tapscott entered w/o title

· Rule: As a general matter, the jus tertii defense is not available.  The law protects a peaceable possession against everyone but the true owner.
· What action in 1250? ( Why is this still an issue in the 19th century? 

· What does the first sentence of the opinion mean? 
· General rule: Right of π to recover in ejectment suit rests on strength of π’s title and not on defects in ∆’s title

· Exception (as in this case): If π is in peaceable possession and ∆ enters without title, all π has to show is that ∆ (1) had no title and (2) was a wrongdoer

· I.e., π can win by pointing to defects in ∆’s title (that he had none!)

· A π in an ejectment suit need not show anything more than peaceable possession in order to prevail against a ∆ who has no claim or title at all
· I.e., ∆ in such a case can’t raise jus tertii defense
· The law protects a “peaceable possession” against all who except he who has the actual right to the possession

· Thus, a π has a
 right to recover when a ∆ without title or authority enters into land π has in possession and ousts π ( ∆ in such a case cannot rely on defects in π’s title but must show ∆ himself has title

· Otherwise there might be “disorderly scrambles” by trespassers ousting people in peaceable possessions and then trying to show defects in those people’s titles

· Should Mrs. Cobbs be protected?
· No one in world has better title than her (despite defects in her title)

· Proving ownership is difficult, but proving possession is easy ( so to protect ownership we protect possession

· Possessor by mere fact of possession has better right to the property against all but one who can show ownership

· Cobbs’s predecessor improved the land
Winchester v. City of Stevens Point, WI Sup. Ct., 1883 (p.S21) (Gilbert’s 46)
· Background: Winchester’s land was flooded as a result of a dike built by the City of Steven’s Point.  She sues the city to recover damages done to proper.  She did have possession and a paper chain of title, but had a minor defect in her deed.
· Holding: Because Winchester sued for permanent damages done to her property, she needed to show absolute title to the property.  She can’t show absolute title, so she can’t recover.

· Rule: Permanent damages to property may not be recovered unless plaintiff is able to prove absolute title. (APPLIES WHEN π CLAIMS OWNERSHIP)
· Why is the city allowed to raise the jus tertii? 
· Π was suing for permanent injury/capital damage to the land, i.e., damages to future value of the land ( concern that if Winchester wasn’t true owner, city might have to pay again if sometime in the future true owner came along and demanded payment

· Court assumes suit is for permanent damages because ∆ is city.  In regular suit π would get injunction ordering removal of dike.  Here, city has sovereign immunity and thus a right to build the dike, meaning dike is there to stay.
· What happened to the policy of protecting peaceable possession?
· This is a very different action from Tapscott.  Here, Winchester is seeking damages to future value of her land (still had possession).  In Tapscott, π just wanted rightful possession back.
· Need the city worry about having to pay twice?
· No, since Winchester only had one minor defect in her title (1 witness rather than the required 2 signed one of the deeds somewhere along the way)

· City should have issued condemnation action on Winchester’s property, entitling her to compensation for damages city did to her property

Why Winchester different from Tapscott
· Winchester undertook to prove ownership 

· Winchester must prove ownership because she's seeking permanent damages 

· How to do this at common law ( show clear title all the way back to the grant from the sovereign
· The problem of sovereign immunity 
· City, as sovereign, had a right to build the dike, so court can’t grant injunction forcing city to remove the dike ( thus, Winchester’s recovery must be in terms of future damages to the value of the property
· Policy of protecting peaceable possession
· State protects peaceable possession as against dispossessors, not necessarily for future damages
· Policy against double recovery
· Recovery not allowed if possibility of true owner coming along and later demanding payment for damages
Summary
· Possession/seisin-based notion of ownership 

· Why? Policies and principles: 

· Proof ( not sensible to always require clear title (showing clear title/ownership hard to do!)
· Peace ( important to have clear rules for settling disputes
· Criminal 

· Civil 

· Possession worth protecting in itself?
B. Possession vs. Ownership

Adverse Possession

Adverse possession – Stat. 21 Jac. 1 (1623)

· Change in method ( the running out of the S/L on a cause of action (c/a)
· Consequences of the statute for ownership
· Failing to bring action in ejectment against an adverse possessor within the time period specified by state statute (1) bars the landowner from thereafter bringing said action and (2) gives the adverse possessor title to land

· The barring of ejectment is what actually extinguishes TO’s title

· Hence, ownership can expire

· Before running out S/L, AP still has possessory title—better title than everyone but the TO

· AP tries relativity of titles

· After the new title has been created, adverse possessor may transfer his title in any usual manner (deed, will, or intestacy to heirs) but CAN’T record his title (b/c arises from operation of law rather than a recordable document) until he brings an action to quiet title (decree of lawsuit will be recorded and will declare AP has legal title)
· Because a new title is created, the adverse possessor is NOT in privity with the prior owner (so easements, covenants, etc. do not necessarily apply)
· Five essential elements (Belotti)

· Actual: Possession must be of such a character that the community would reasonably regard the adverse possessor as the owner.  It cannot generally be “constructive possession,” but must be actual.
· Exclusive: Not including any others—Not sharing with the owner or with the public generally.  Right to possession can be shared among two or more people simultaneously (cotenants or concurrent owners)
· Peters v. Juneau-Douglas Girl Scout Council, AK Sup. Ct., 1974 (p.73) (Gilbert’s 29)
· Background: Tlingit Indian and his family had been claiming and using the land for around 63 years, but the true owner was Girl Scout Council.  He had made improvements on the land and used it seasonally.  Other campers and clammers had periodically used the land as well.  He had also posted a sign that explicitly claimed his right to the land.
· Holding: Peters was deemed to have adversely possessed the land.  Here it was especially important to juxtapose his earnest efforts to quiet his title in the land by even going to the record owner (a third party) to inquire about the title, while the Girl Scouts had only demonstrated continuous disuse of the land and laches.

· Rule (re: exclusivity): Exclusivity is not a strict necessity.  Occasional trespasses upon the land by third parties do not generally interrupt continuity, so long as adverse possessor is deemed to have held possession of the land for himself, as his own, and not for another.
· Total exclusivity is not required, merely must be a type of possession which would characterize an owner’s use (so if an actual owner would allow others to use land, it is okay if others have used land within statutory period)
· Other rules re: continuity of possession and hostility (see below)
· Open and notorious: Acts on the land of another sufficient to provide the true owner with notice of a claim of dominion
· TO may be estopped from exercising cause of action if by laches you had a right and didn’t exercise it for so long that others were convinced you didn’t have it (not doct of equit. estoppel)
· Types of acts sufficient to warrant notice must be appropriate to condition, size, and locality of land
· This category includes the necessity of paying taxes (which is a strict necessity to achieve adverse possession in some states)
· Continuous: Possession continues uninterrupted throughout the statutory period
· Mendonca v. Cities Service Oil Co., Sup. Jud. Ct. of MA,1968 (p.83) (Gilbert’s 37)
· Holding: TO’s use of property for 3-4 weeks broke AP’s continuity of possession, and AP hasn’t adversely possessed for required S/L since that break in continuity.  Therefore, AP not established title.

· Donahue: This decision is wrong b/c of MA law that says S/L not tolled unless (1) TO files lawsuit within one year of entry or (2) TO reacquires possession for one full year (not 3-4 weeks, as in this case) ( it’s amazing how often common-law decisions in US ignore relevant statutes
· Requires only the degree of occupancy and the use that the avg. owner would make of the particular type of property, so can be continuous even with considerable intervals absent from property.  Extent to which use must be continuous depends on how a TO would use the property

· Peters: Continuity of possession is not a strict necessity of adverse possession, but continuity of possession must be assessed in light of the way a true owner would use the land (so seasonal use is sometimes enough).
· Belotti: AP can tack her own period by predecessors in interest providing there is privity of estate between the adverse possessors—(possessor voluntarily transferred to a subsequent possessor either an estate in land or physical possession)
· Belotti v. Bickhardt, NY Ct. of Appeals, 1920 (p.63) (Gilbert’s 36)
· Background: Bickhardt’s predecessors in interest had built land overreaching the boundaries of land owned in title by Belotti’s predecessors.  Belotti sues for removal of the infringing portions of building
· Trial court said Bickhardt’s predecessors sale to Bickhardt was champertous (selling of cause of action to someone else)
· Three general concepts of legal ethics that aren’t allowed (under idea that we don’t want third parties going around stirring up litigation):
· Barratry: going around stirring up litigation
· Champerty: selling a cause of action to someone else
· Maintenance: giving someone money to maintain their suit
· Holding: Because Bickhardt’s predecessors had all been in privity of estate, their periods of adverse possession of the infringing portion could all be combined by tacking, and so they had acquired that portion of the land by adverse possession
· Rule: An AP may “tack” his period of adverse possession to periods of adverse possession by predecessors in interest, so separate periods of adverse possession by sequential possessors in privity may be combined to defeat the S/L
· Rule: That the deed conveying the property did not actually describe the adversely possessed property as part of the conveyance will not defeat a claim of adverse possession
· Privity of estate: A possessor voluntarily transferred to a subsequent possessor either an estate in the land or physical possession of the land.  
· Tacking cannot be applied, then, if an adverse possession acquired land by ousting a prior adverse possessor, as the transfer would not be voluntary and privity would not exist

· Hostile and under claim of right: Claims to hold land as if an owner.  Cannot be permissively using land, leasing land, or in any way admitting subordination to the true owner’s title.  Some statutes say claim of right necessitates some color of title, but not required in all states.
· Peters: The key to the hostility requirement is actual occupation of land without the permission of the owner, despite any actual title in the land
· AP generally doesn’t have to claim title in order to possess (and win an ejectment suit) ( AP’s state of mind (good- or bad-faith) generally read out of statute/immaterial (though not always)

· One study, however, showed that no matter what courts say, they do in fact decide against adverse possession claims of those who enter in bad faith

· Hostile and “under claim of right” differ: one can be hostile without claiming right

· Behaving like you have permission may estop you from running out SoL

· “Normally, a life tenant cannot adversely possess against a remainderman, unless he or she does something that gives notice that he or she is holding adversely.  Similarly, a sib who resides with sib who is owner of the property is normally assumed to be residing there with the sib-owner’s permission.” Donahue re Terre de Bois exam.

· You could make the case in the Terre do Bois exam that their selling the 50-year lease was something that fee-owners, not life tenants, would do, and this may have given notice to the others

· Derivation of the 5 essential elements 
· Actual: If not actual, there cannot be a cause of action

· Exclusive: Possession by definition denotes exclusivity ( if you “possess” land, you by definition possess it exclusively

· Open and notorious: sympathizing w/TO ( if AP is sneaky, that should estop AP from raising his adverse possession as a defense to ejectment

· Hostile and under claim of right: Idea is to warn TO of the adverse possession ( if possession is permissive, it cannot by definition be adverse

· Continuous: Eliminating continuity requirement would allow first AP to get land, even if he had it for only 20 minutes, under “first in time is stronger in right”

· Each new AP gives rise to a new cause of action, unless there’s been “tacking”
· Policy of the statute 

· Laches (punish TO) 

· Reward (reward AP for using the land)
· Clearing titles
· Court often doesn’t know who TO is ( enforcing SoL allows court to quiet title, which facilitate conveyancing

· Gives possessor peace of mind that crazy cousin George won’t claim ownership

· Ballantine gives three justifications:

· To quiet titles in dispute

· American title registration system is a mess, and AP clears problem of defective titles
· To provide proof of meritorious titles

· To correct errors in conveyancing
· What length of time? 

· Why have disability provisions?
· Being underage or insane (or in prison, if statute says so) prevents So/L from running

· Disability must occur when the cause of action begins
· NOTE: Adverse possession, on the other hand, does not start to run against the holder of a right of entry until an entry is made or action brought
Keeble in Hohfeldian terms

· Hohfeld’s terms:
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· Powers, liabilities, etc.–concepts on the right side–concern changing the existing complex of rights, duties, etc.–concepts on the left side
· Hohfeld’s fundamental insight:
· Law’s language should only concern relations between legal persons or potential litigants
· To understand a legal concept, look to the correlative.  

· Because I have such-and-such “right,” what do you have?  
· We often use such language too loosely
· Definitions:
· Right: One’s affirmative claim against another
· Privilege: One’s freedom from the right or claim of another

· Negation of a duty (the lack of a duty)

· No-right: Lack of a right that someone else shall not do something

· Power: One’s affirmative “control” over (power to change) a given legal relation as against another

· People subject to a power have a liability
· Liability not necessarily a bad thing ( I may want liability to landowner’s power to convey land to me

· Immunity: One’s freedom from the legal power or “control” of another as regards some legal action (ability to prevent the change of a legal relationship)

· Correlatives: 

· To understand a legal concept, look at the correlative

· When A has or does not have some legal concept, what does that mean for B (as far as what B then does or does not have)?

· Because I have “such-and-such” right, what do you have? (a duty to me)

· Conversely, because I have “such-and-such” duty to you, what do you have? (a right)

· Also, note:

· A right is a claim against another; a privilege is a freedom from the claim of another

· A power is a control of a legal relation as against another; an immunity is a freedom from the control of legal relation as against another (yourself)
· Application:

· My “right” to possession means you have a “duty” to stay off (with some exceptions)

· I have the “privilege,” not the right, to use my land, since others have no duty regarding how I use my land but instead have no “right” to prevent my use

· I.e.,  having a privilege means others have “no right” to stop me from using it

· I want “liability” to your “power” to convey land, because then I can get some of your land.  Once you’ve given me an easement, I have the “privilege” to use your land, since you have “no right” to stop me from doing so

· When someone says, “I have the right not to have my property taken away without compensation,” what they mean is they have “immunity” from someone exercising such power, meaning the government has the correlative “disability.
· Keeble in Hohfeldian terms:
· K also has the right to freedom from malicious interferences with his using his pond, hence H had the duty not to interfere.

· K had the privilege to own his decoy pond, hence H had no right to prevent K from having the pond.

· So, land use is a privilege, not a right
· Privilege of use almost always connects with certain rights and duties, but they are not coextensive with the privilege of use.  Thus when you say that someone has the privilege of use you cannot infer anything about rights and duties.
The position of AP in Hohfeldian terms

· Right (possession) 
· AP has right to possess as against everyone but TO

· Everyone else has duty to stay off the land
· Privilege (use) 
· AP has privilege to use land as against everyone but TO
· Power (to run out the statute) 
· AP has power to change TO’s rights and privileges by running out the statute

· TO has power to eject if S/L hasn’t run out

· TO is liable to have statute run out against him
· Power (convey) ( Belotti
· AP has power to convey (1) right to possession and (2) privilege to use land as against all but TO (by “tacking”)

· AP2 has power to get what AP1 has

· Everyone has the liability to accept the possession

· If TO has conveyed l.e. and rdr., AP is disabled from running out SoL against remanderman (has no power to do so) until life tenant dies ( correspondingly, remainderman is immune from having SoL run until life tenant dies

· Also, TO has power to convey (even when dispossessed, unless there’s a champerty statute that say he can’t) and immunity from having state take land (i.e., change his rights, privileges, and powers re: the land) w/o compensation
Problems (in Hohfeldian terms)

· O ( (l.e.)W ( (rdr)C, W leaves, AP enters and stays for 21 yrs
· If after AP has run out statute on W, C sues AP
· Result: C wins
· Statute would not run against C until W dies, since until then C has no right to possession or to bring possessory action
· AP entering during W’s tenure means that W has a c/a that passes to her successors in interest.  C is not W’s successor in interest since he got his interest from TO (rather, is a successor in possession)
· C has immunity from have S/L run against him until W dies
· Because the remainderman has no cause of action until the life tenant dies, coupled with the very common disability of insanity, AP cannot be certain about getting the place until two lifetimes have passed (consequence here is that it can take longer to quiet titles)
· If AP enters before O conveys
· Result: AP wins
· Subsequent land division does not affect the statute of limitations running.
· Majority rule: O can’t artificially extend SoL through conveyance, so SoL runs against both W and C
· Minority rule: O can’t convey under the champerty rule (not having possession all O can covey is a cause of action)
· Here C’s barred, since whatever O conveyed is subject to AP’s adverse possession (All that O’s conveyed here is the right to possession of land that already had the SoL running against it)
· C can bring a quiet title action even before W dies
· AP ( (l.e.)W ( (rdr)C, W dies, C enters, O sues
· Neither W nor C has held for the statutory period, but together they have
· Result: O’s out of luck
· AP conveys not only the life estate and remainder but also power to run out the statute and any time run on the statute so far (adverse possession “tacked” together)
· After holding for statutory period, W ( T, W dies, C sues T
· Result: Usu. C wins based on estoppel
· W is estopped from conveying anything more than what she received (a life estate) b/c W wasn’t claiming adversely to C

· C is now TO b/c W ran out SoL not only for herself, but for C
· O ( (l.e.)W ( (rdr)C, conveyance is void, W enters and hold for statutory period ( T and dies, C sues
· Result: Usu., T wins
· W adversely possessed against C w/o realizing it
· Other possibility: If family situation, property passed by intestacy to C (the heir) ( in such a case, W may be estopped from claiming AP (court may find W had “permission” from C to use property, even though both thought the conveyance was real)
Co-tenancies
· Joint tenant: if one co-tenant dies, the other takes the dead co-tenant’s share

· Tenants in common: if one co-tenant dies, his heirs take his share

· It’s possible for one co-tenant to adversely possess against another, but very difficult (usu. requires co-tenant who wants to adversely possess to send registered letter to other co-tenant notifying him of the adverse possession)
C. Possession or Ownership: What Is It Worth?

Geragosian and Peters

What is the rule of the Geragosian case?

· Geragosian v. Union Realty Co.., MA Sup. Judicial Ct., 1935 (pS30) (Gilbert’s 33)
· Background: U’s theatre’s third-floor overhanging fire escape and underground pipe encroach on G’s neighboring land.  Encroachments were mistakes and did not interfere with present uses of G’s land.  Statute of limitations hadn’t yet expired when they were discovered
· Encroachment because it’s permanent.  Trespass is just temporary.
· Holding: Normally in equity when there is trespass or obstruction, the plaintiff is entitled to injunctive relief.  There is no reason to take this case out of that general rule, so G must remove encroachments
· Rule: Generally, an owner of land is entitled to an injunction for the removal of trespassing structures
· Exceptions to the rule: The rule might not be applied if: (1) π is estopped, (2) π has exhibited laches, or (3) π refuses to consent to acts necessary for removal

· Justification for the rule: If there’s an inadequate remedy at law (b/c sherriff doesn’t own wrecking company), in order to restore π to possession court needs to grant injunctive relief
Does the rule of the Geragosian case make sense (see below)?

· No, can lead to “oppressive and inequitable” results where encroacher forced to remove encroaching structure when money damages would be better remedy (see Peters dissent).
· In Geragosian, money damages barred because encroachments not doing actual harm to G’s property.  Geragosian’s rule makes no exception for cases where money damages aren’t barred (because encroachment is doing actual harm) and might be more appropriate than injunctive relief.
· Can lead to instance where one side suffers substantial harm (having to pay a lot to remove the encroachment) without substantial benefit to the other (if encroachments weren’t harming the property at all).
To what extent does Peters modify the rule?

· Larger encroachment
· ∆’s encroachment in Peters much larger than in Geragosian; no question that ∆’s encroachment greatly affects π’s property value and future use (unlike in Geragosian)
· Land was registered ( so there can be no adverse possession
· Peters v. Archambault, MA Sup. Judicial Ct., 1972 (p.215) (Gilbert’s 33)
· Background: P had a survey of their land performed and by it discovered that A’s house was encroaching on their land for almost 10% of their property. there were accurate registration certificates of both lots and there was no suggestion in either that A had any rights in P’s land.
· Holding: A must remove the part of their house that is encroaching their land (this will result in their having to completely demolish their home ( injunction granted despite substantial burden on ∆).  Court says that “The plaintiffs were entitled to receive whatever was shown by the land registration certificate as belonging to their grantor, unencumbered by any unregistered prescriptive easement or encroachment.”
· Because land was registered, A couldn’t adversely possess against P.
· Rule: Extension of Geragosian’s Rule of Injunction to a much larger encroachment that is doing substantial harm to the property
Geragosian

What the lower court held

· Granted injunctive relief, ordering U to:
· Remove the encroaching fire escape (all of it)
· Don’t use the encroaching drain pipe (which effectively means build another one that doesn’t encroach)
Why not ejectment?

· Can’t use ejectment because sheriff doesn’t own wrecking company.
· You need remedy in equity, which operates in personam and has power from threat of contempt.
How to measure damages 

· Loss to π
· Retroactive damages: here would be mesne profits, i.e., fair rental value the owner could have gained—here, fair market rental value—during the time of dispossession, but here that’s nothing.

· Prospective damages, i.e., how the wrong effects the potential use of the land: here would also likely be nothing
· Benefit to ∆
· Restitution damages, i.e., reward to π to balance out unjust enrichment by ∆: 
· (1) ∆ gained nothing from the wrong ( pipe could have just as easily been built on ∆’s property, and fire escape encroachment is negligible, or 
· (2) ∆ would gain $4,300 from not needing to remove the pipe (only if you look forward)
Effect of granting injunction

· Bilateral monopoly (one-on-one negotiation):
· Granting injunction gives π possible $4,300. He need only sell easement to ∆.

· Thus, π, who has suffered no financial loss, can extract profits from ∆ (draw down ∆’s profits) up to the cost of complying with the injunction ($4,300).  This is a waste of resources (economically wasteful).

· Injunction as bargaining chip.

· They’ll negotiate between $1 and $4,299 ( One-on-one negotiation with unpredictable results.

· Either way, there’s going to be a waste or resources: rebuilding the perfectly good pipe would waste resources, as would ∆’s paying π for pipe that’s doing no harm to π. ( Should make us skittish about granting injunctions in cases like this
· Granting assumptions that (1) theatre hasn’t got enough money to rebuild pipe, (2) parties know one another’s breaking points, and (3) they must demonstrate their determination, granting the injunction will likely result in resource misallocation
Why did the upper court hold as it did? 

· Reasons offered by the court (and Donahue’s counterarguments):
· Court: Otherwise ∆ might someday claim adverse possession or prescription (privilege against a TO to do something which would have previously been illegal if it’s been done it for the S/L ( basically, adverse possession that gets you easement)
· Donahue: But even before the five elements, adverse possession or prescription requires a cause of action.  If you redefine AP and prescription such that cause of action doesn’t arise till harm’s been done, you undermine the court’s argument.

· Court: Otherwise π would choose more dilatory method (like nuisance)
· Donahue: To bring nuisance action, you must have been harmed, but there’s no harm here.  Hence, there’s no possibility for abatement and the court’s argument doesn’t really make any sense.

· Court: Breach of peace would result from landowner attempting to right own wrong.  
· Donahue: Again, there’s been no nuisance because there’s no harm.

· Certain situations where self-help methods are prescribed for nuisance—classic example—when tree’s branches hang over my property, and my neighbor won’t trim them, I can trim them.

· Court: Normally can’t take property at valuation, save under eminent domain. Thus, allowing ∆ this option (paying money damages rather than removing pipe) would give him government-like powers, which we don’t want.  
· Donahue: Argument works only if you assume that injunction’s what’s normally granted, so there’s logical problem.

· Court: The land’s unique.  
· Donahue: But really, there was plenty of similar land around. This argument’s the only one that survives Donahue’s counterarguments
· Ways out 
· Doctrine of relative hardship: If injunctive relief would cause much more harm to ∆ than benefit to π, court has discretion to deny the injunction.  
· Cost of G’s land was less than the cost of moving the pipe, and no harm was being caused.  We don’t want the theater to go out of business.  What we really want is for them to cut a deal.
· Laches 

· Estoppel 

· Unclean hands (bad faith): G’s cousin had a dispute with U over a candy stand in the theater, and that’s what the case really was about.  The Court could have refused to grant injunction on this account.
· Some speculations -- Rugg, Crosby, Pierce, Field, Lummus, Qua, and Donahue
· Justices were mostly Yankee, establishment, white men; 

· Π’s were Armenian ( lots of sympathy towards Armenians b/c of recent genocide

· The bank involved was evil, had been foreclosing lots of property (this was during the Depression) 

· So, Donahue speculates court leaned for the immigrants to avoid seeming prejudiced and to stick it to the bank (maybe also anti-Semitic bias against bank owners)

Some concepts: Fee, leasehold, easement
· Easement is non-possessory and non-exclusive ( right/privilege of use (right of way)

· Leaseholder has rights to exclude and possess, but those rights will expire after awhile

· Fee holder has all rights, privileges, powers, immunities that exist with respect to the property, forever
· He’s the default holder in which Anglo-American and Roman law dumped all the rights, etc.

Edwards
Background
· April, 1928 – Lee files suit, damages, an accounting of cave profits, and an injunction showing people on cave under his land—Court says you need a survey
· Edwards v. Lee, 230 Ky. 370 (1929) – interlocutory appeal, denied b/c not final judgment
· Edwards v. Sims, 232 Ky. 791 (1929) – prohibition action against judges, Edwards loses
· Edwards v. Lee, 250 Ky. 166 (1932) – appeal to fix the boundaries

· Edwards v. Lee's Adm'r, 265 Ky. 418 (1936) – damages awarded
The Case
· Edwards v. Sims, KY Ct. of Appeals, 1929 (p.228) (Gilbert’s 6)
· Background: Edwards discovers cave partially on his ground and partially on Lee’s.  Without consulting Lee, Edwards improves the cave and starts charging admission and making money off of it.  Government comes along and takes land by eminent domain and compensates Edwards for the taking by calculating the value of his present revenue stream.  Lee sues Edwards for some of the proceeds b/c part of the cave is under his land.
· Holding: Lee owns the part of the cave directly under his land (segmented accession theory).  Lee’s portion of the cave constitutes approximately 1/3 of the total size of the cave.  Therefore, Lee entitled to restitution damages (to avoid Edwards’ unjust enrichment) equaling 1/3 of the profits Edwards made off the cave.
· Rule: subterranean cave is property of owners of land above it.  Gave restitution damages for use of cave.
Effect of procedure

· Appeal denied because it was an interlocutory appeal, that is, an appeal before final judgment
· Edwards sued the judge, Sims, with a writ of prohibition
· What must be shown to succeed on a writ of prohibition:
· No jurisdiction, or
· Judge proceeded so erroneously that irreparable harm to case done
· Prohibition action was a tactical error because it made the court consider the question of ownership before/independent from the question of what remedial consequences follow from joint ownership ( led to screwy remedial result
· The ultimate rule that comes from the case allows surface owners above the cave to threaten one another with injunctions, creating a bilateral monopoly, meaning the cave won’t be developed, contravening the public interest
· Bilateral monopoly: A case where neither party (A or B) has realistic alternatives to dealing with the other
· This situation can lead to frustration of a potential transfer to more valuable use or to very large transaction costs as both parties seek to secure for themselves the lion’s share of the gain from the transaction because each party can threaten to walk away and completely hold up use

Theories of cave ownership 

· Accession: Ownership of subterranean resources accedes to whomever owns surface
· Segmented: Surface owners separately own cave, with each owning the area directly beneath the surface they own (draw line from surface boundaries to center of the earth and divide up boundaries that way)
· This is the theory that wins in both cases
· Joint: Surface owners jointly own whole cave in proportion to the size of the surface area they own, meaning they cannot enjoin one another from use
· Every party with an interest can use the cave, and they all must share profits

· Advantage: Encourages exploitation of resource b/c no one owner can prevent the use of another
· Res nullius: Cave belongs to no one until someone finds and makes use of it
· Mouth owner: Person who owns entrance to cave owns the cave once he’s explored it
· Though having the mouth on your property may not immediately give you ownership, it does give you exclusive exploitation rights
· Explorer: Person who first discovers and explores the cave owns it
· Tension between mouth owner and explorer

· Analogous to situation where a hunter captures an animal on someone else’s land ( who owns the animal, the person who did the catching or the person on whose land the animal was caught?

· Developer: Person who develops the cave owns it
· Regalian rights: Unexplored resources belong to the state and are allocated out according to public policy 
· “Regalian” refers to the king
· Under this theory, the government must pay money to the landowners to exercise its right to the cave
What's the majority got going for it? 

· Expectations (mineral law)
· In mine cases, court divide ownership according to segmented accession rule (majority used this analogy)

· Similar in this case b/c it’s underground

· Different b/c miners take things out of the earth, whereas Edwards took nothing
· The air rights cases distinguished 
· In air rights cases, owner gets nothing as long as plane doesn’t disturb him and leaves no mark (dissent used this analogy)

· Similar in this case because Edwards removes nothing and Lee isn’t disturbed and can’t access the cave

· Different b/c planes leave no mark, whereas Edwards made paths
· Psychology?

· Lee’s more likely disturbed by things belowground than by planes overhead
· Difficulties with the Logan theory (dissent)
· Logan says segmented accession removes incentive to develop the cave

· Counterargument: Maybe getting an easement would suffice for incentive
The remedy 

· Waiver of tort and suit in assumpsit 
· Suit in tort: Gives you retrospective damages, that is, returns you to the position you were in before the tort (makes you whole again)

· Since tort action would be trespass to the land, damages would be mesne pofits (rental value of property during period of dispossession), which in this case are zero b/c cave worth nothing without the mouth

· I.e., mesne profits here = zero b/c no loss to π

· Suit in assumpsit: Action from botched contract in which you promised what you gained from wronging me (unjust enrichment)

· Benefit to the ∆ ( Lee’s portion of the profits

· Waiver of tort: Sometimes in common and even in modern law you can waive a tort action and instead sue in assumpsit to recover unjust enrichment of wrongdoer
· Works for trespass to chattels but not trespass to land
· How the court got there 

· Equitable accounting 

· Assumpsit for use and occupation 
· Action for use and occupation: You use my land with my permission, how much should you pay?

· Possibility 1: We made a contract and forgot to determine rent, so use and occupation will provide rent and sometimes give restitution

· Possibility 2: We entered into an oral lease but should have written it down

· Might give restitutionary damages, but action for use and occupation doesn’t apply here b/c no permission given
· Passive transmissibility – Hambly, Phillips 
· Torts die with the ∆, but contract violations don’t b/c the estate has been enriched

· Court reasons this means if an action survives death it allow restitutionary damages
· Court proposes test: If action survives ∆’s death, then it’s a restitutionary action (b/c tort action wouldn’t survive ∆’s death)

· Court uses faulty logic to conclude that actions for mesne profits allow restitutionary damages (benefit to ∆) b/c they survive death

· In reality, however, actions for mesne profits only allow expectation damages (loss to π)

· Transmissibility: 2 kinds

· Passive: When you can sue estate for an obligation

· Active When an estate can sue you for an obligation

· Trade secrets 
· When you steal someone’s trade name or secret, that’s a classic case for restitution

· Court makes analogy between cave development and trade secrets, but it doesn’t work b/c Ed made all the effort
· What would Lee have gotten if Edwards had done it right (i.e., had gotten an easement from Lee)? 
· Accounting profits does not equal economic rent 
· The problem is that in giving Lee 1/3 of Edwards’s accounting profits, the court didn’t take into account the capital (time, money, opportunity cost) Edwards invested in developing the cave ( Edwards’s economic profits were less than his accounting profits
· Variables 

· where the 1/3 lay 
· Perhaps without Lee’s 1/3 people would still have come

· Alternately, perhaps without Lee’s 1/3 you could only go 20 feet into the cave
· knowledge 

· bargaining skill/positions

· Problem with the court’s decision was that it decided allocation issue before it decided distributional interest

· In deciding who owned what part of the cave, court wasn’t thinking about how that allocation would affect bargaining positions
· Difference between before and after
· If our goal is wealth maximization and exploitation of an unused resource, we don’t care how Edwards and Lee strike a deal as long as they do (i.e, we don’t care about the distributional effects of the deal
· The willingness to grant an injunction leads to a situation where all may be worse off by encouraging one or both parties to refuse to deal if they don’t get what they want, and take their interest and just go home (bilateral monopoly)

· `Justice Thomas looks good here ( under his view if either party wanted to develop the cave the cave would get developed

c. What would have happened had Edwards asked for easement to begin with?

The Value of the Cave

· Discount

Amount
Time

Equals
Sum___

 8%


$1000

  1 yr.

$926

$  926

 8%


$1000

 10 yrs.

$463

$ 6710

 8%


$1000

 50 yrs.

$ 21

$12223

 8%


$1000

100 yrs.
$.45

$12494

Sum from 0 to 100 of the PV $1000 p/a   @ 8%   = $12,494

Sum from 0 to infinity   PV $1000 p/a   @ 8%   = $12,500
(last column says “if each year you’re going to get $1000, assuming 8% inflation, the value of that revenue stream in today’s dollars is…)

· When the court took Edwards’s cave, what it did was take his income stream from the year before it took possession and expanded it out to infinity at a 6% discount rate, which equaled $387,000)

· Idea was that present value of the cave was the present value of the cave’s future income stream

D. A Very Brief Introduction to the Property You Can’t Touch

Intellectual Property
Introduction

· Intellectual Property: The “catchall” label for property in ideas.  The term includes copyrights, patents, and trademarks, but it may also cover property in persona.

· The general idea is that you should have a property interest in what you’ve labored to create (labor theory/Locke)

· Problem: You can’t really take “possession” of intellectual property

· IP is different from the other types of property we study, most notably because if one party acquires a piece of IP, the other party does not lose it.
· So, re: IP we take an unlimited resource and view it in the same light as a limited resource (property) ( we analogize IP to property

· Congress can grant exclusive rights as a means to promote “progress of science and useful arts”
· Congress has power under the Constitution to issue patents and copyrights

· Trademarks are also regulated in federal law, but not mentioned in the Constitution
· Common law generally allowed copying and imitation of ideas, but not their expression.  Even when an inventor was afforded a right to protection under common law, this right evaporated as soon as an inventor exposed his work, but now the right is protected for a lengthier, although still limited, time.  

· Competing policy goals: Try to nurture individual creativity and reward labor without going too far by creating monopolies and stifling creativity in others.  

· Kinds of Protection: (all limited in time)

· Statutory:
· Copyright
· Trademark
· Patent Laws
· Unfair Competition: Quasi-property interest that exists between competitors 

· Right of Publicity: A person may not use a celebrity’s name, likeness, voice, or signature for profit without the celebrity’s consent.  The celebrity’s labor in creating a persona of value is protected against another’s using it for profit.

· Restatement (Third) of Unfair Competition §46 States Justification for RoP as:
· Protection of “an individual’s interest in personal dignity and autonomy

· Securing for plaintiffs the commercial value of their fame

· Preventing the unjust enrichment of others seeking to appropriate the commercial value of plaintiff’s fame for themselves

· Preventing harmful or excessive commercial use that may dilute the value of a person’s identity

· Affording protection against false suggestions or endorsement or sponsorship
INS v. AP
· International New Service v. Associated Press, US Sup. Ct., 1918 (p.124) (Gilbert’s 15)
· Background: INS pulled non-copyrighted news stories from AP’s early bulletins on East Coast, transmitted them to West Coast, and used same facts for its stories, to the detriment of AP’s profit.  AP was expending all of the money and manpower to acquire the facts.
· Holding: Court granted an injunction on INS using AP’s news until its commercial value as news had passed away.  Court held that transmitting the facts from one coast to another was unfair competition, and enjoins INS from continuing the practice 

· AP had sued on two grounds: (1) property rights violation and (2) unfair business competition

· Court ruled there was not a property violation b/c AP’s news stories weren’t copyrighted, and INS only used the facts from AP’s stories (facts cannot be copyright, only how they’re expressed can be copyrighted)

· Court ruled INS was engaging in unfair business competition by pirating AP’s work product, which process amounted to an unauthorized interference with the normal operations of AP’s business at the point at which AP is about to reap its profit, in order to divert that profit to INS.

· Rule: (no unfair competition): When the rights of one competitor are liable to conflict with the other, each party is under a duty to conduct its own business so as not to unfairly or unnecessarily injure the other.
· Quasi-property: Court calls the facts AP’s gathering and INS is taking “quasi-property”  (work product, basically ( property as against AP, but not as against everyone)
· As against the public, INS and AP have no property right.  As against each other, however, INS and AP have a quasi-property right because news has an exchange value to one who can misappropriate it (i.e., the facts of the news stories are the material from which INS and AP are seeking to profit at the same time and in the same field).  The issue here is INS and AP’s rights as against each other.
· Court suggests the harm done to the AP was only actionable in this case to the extent that the INS reaps the fruits of AP’s labor at partial exclusion of AP: Rooted in the labor theory and unjust enrichment.
· Holmes’s Concurrence: Unfair Competition like Trademark

· Holmes understands unfair competition this way: when your business operation injures another through misrepresentation where you take credit for the other’s work, since such misrepresentation works to injure reputation.  Looks like trademark law.

· Holmes says that INS’s practice impliedly denies AP credit for collecting the facts and that this and only this misrepresentation constitutes the unfair competition here.

· Holmes thinks either requiring that INS credit AP for their sources or preventing INS from publishing until X hours after AP would be sufficient remedy

· Brandeis’s Dissent: Free Speech

· Brandeis does not wish to recognize any unfair competition law aside from what follows from fraud and assault laws, and neither fraud nor assault occurred here.

· He probably does not want to restrict freedom of the press and free speech

· Hence, we have conflict between creating limited monopolies and first amendment rights
· Conflict is between the general pro-competition principle embodied in the Sherman Act and copyright principle (anti-competition)

· Logical extrapolation: There shouldn’t be such thing as a common-law rule of unfair competition b/c courts are ill-equipped to determine what the exceptions to the pro-competition principle should be

· I.e., Congress in the Copyright Act gave no indication that it wanted to expand copyright protection to the type of “quasi-property” (work product) involved in this case

· Resembles Keeble v. Hickeringill, which involved the right to pursue your livelihood

· But for Keeble, only malicious interference sufficed for the tort

· Two differences between Keeble and this case:

· Here, the interference’s wasn’t malicious

· Here the facts remained useful—perhaps more useful, since more readers—whereas in Keeble, nobody got the ducks; indeed, the interfering person never tried to get the ducks.

· I.e., Keeble seems like an easy case b/c the result of Hickeringill’s actions were that no one got the ducks (i.e., result was wealth minimization); wealth minimization’s not an issue here ( people still got the news; the difference was they got it from INS rather than AP

Feist
· Feist Publications, Inc. v. Rural Telephone Service Company, Inc., US Sup. Ct., 1991 (S41) (Gilbert’s 15)
· Background: A certified public utility with monopoly franchise, Rural provides telephone service and distributes telephone directory for no cost.  Rural assigns customers their number.  A publishing company, Feist, creates area-wide telephone directories by paying telephone companies for their white page listings, and distributes them for no cost.  Both directories include yellow pages, and Rural and Feist compete vigorously for advertising.  Rural being the only hold-out, Feist used Rural’s white page listings without consent, verifying and supplementing the data; despite this, Feist’s and Rural’s directories shared many identical listings, and Feist’s included four fictitious ones that Rural created to detect copying.
· Holding: The phone book’s white pages listings were not copyrightable.  The arrangement was not original (just like every other phone book) and the names and numbers are just facts that can’t be protected.  So SC held for Feist.
· Rule: When a work is copyrighted, only those portions original to the author are protected.

· Rule:  A factual compilation is eligible for copyright if it features an original selection or arrangement of facts, but the copyright is limited to the particular selection or arrangement; the copyright does not extend to the facts themselves (such facts may be copied at will).
· Rule: To be protected, the selection or arrangement of facts must reflect some minimal degree of creativity or originality.  I.e., the selection and arrangement of facts cannot be so mechanical or routine so as to require no creativity whatsoever.

· Facts and copyright (limiting the extent of copyright protection):
· Two propositions:

· Facts are not copyrightable.  No one may claim originality to facts.

· Compilations of facts generally are copyrightable, so long as they feature an original selection or arrangement)

· To qualify for originality, work must be independently created by the author and must contain some degree of creativity.
· Court refuses to adopt the sweat of the brow doctrine: Labor theory doctrine that says compilers own their facts as reward because they did the legwork to get them, and that future compilers must likewise start from scratch in compiling facts (idea of the doctrine is that it encourages people to go out and work)
· Cites INS as proof that the labor theory should not be applied to copyright law (unfair competition is not a part of copyright law) ( to garner copyright protection, you must not only labor, you must also express yourself in some unique, individualized manner

· Justification: the purpose of copyright is not to reward labor, but to encourage original creation.
· Policy goal: Court wants to discourage people from using the monopoly they are afforded by copyright to build other, bigger monopolies.  Evidence in this case suggested that Rural was trying to expand its regulated telephone system monopoly into a (non-regulated) competitive market (phone directories) 
· Donahue: Court says “originality” is a constitutional requirement to gain copyright protection (b/c Constitution says “author,” which connotes originality),but Congress could still protect works like Rural’s white pages listing under the Commerce Clause

· Important note: Citing your source protects you from plagiarism but not from copyright infringement

TOPIC II: TRANSFER OF OWNERSHIP OF PROPERTY
A. Conveyancing
The Statute of Frauds

The Conveyancing Process Today

· Contract: Begins with contract to sell and buy
· In US, contract and title tend to be two different things; you can have contract but not title if title hasn’t yet been conveyed
· Seller can usually force buyer to take title if there’s a contract for the sale of that property (in a sense, then, buyer can be said to be “equitable owner” as against the seller)
· Title insurance or assurance: Vendor seeks to insure or assure his title to buyer’s lender
· Money—mortgagees: Purchaser obtains financing, possibly with mortgage
· Usu. person buying land doesn’t have money at the time of the contract, so is given time after contract to go secure the funds
· Deed: Deed passes hands; financing docs and title assurance or insurance docs exchanged
· On day of conveyance, buyer gets actual deed (piece of paper)
· A conveyance under the S/F is enforceable once the deed is delivered
The S/F Requirements (all must be in writing)
· Name of grantor and grantee

· Description

· Words of conveyance

· Signature in writing

· Real estates not put in writing and signed by parties have effect of estate at will only
· Makes conveyees tenants at will against the previous titleholder, which is better than a trespasser (tenant at will can be thrown off land, but is not liable for damages as a trespasser would be); so S/F provides some protection for conveyee re: a transaction not in writing
Where Does the Statute Say That?

· Requirements are only implicit
· Name of grantor and grantee: Grantor can’t create an estate in himself (you need two parties to create an estate)
· Description: To create an estate you need some description of what the estate is
· Words of conveyance: You can’t create an estate without a conveyance (creating an estate by definition involves a conveyance to another person)
· Signature in writing: Purpose of S/F is to provide solid evidence (we don’t want to just rely on oral evidence b/c (1) people lie and (2) people get details wrong)
· Noncompliance creates “estates at will” rather than voiding the deed, which works to quite titles
Metzger
· Metzger v. Miller, US Dist. Ct. for NoCal, 1923 (p.356) (Gilbert’s 439)
· Background: Metzger contends that his mother sold him the property for consideration, so Alien Property Custodian cannot take it. Mother sent series of letter to Metzger; one had description of property, one had words of conveyance, etc.

· Holding: Combination of letters written to Metzger by his mother (previous owner of property) was sufficient under S/F to make conveyance to Metzger.
· Rule: The necessary writing to get out of SoF does not have to be a formal contract, but can consist of several documents taken together, so long as the writings show a meeting of the minds sufficient to create a contract.
· Documents other than deeds can convey land—here, letters
· Which letter in Metzger did the job?
· Letters did the job collectively – conveyancing instrument can be different papers
· The lessons of Metzger
· Necessity of litigation
· The California statute
· CA statute allowed separate sheets and didn’t requiring technical language (pretty loose about what CA will accept as words of conveyance)
· The position of the custodian
· Alien Property Custodian was trustee, but there was huge controversy with that office (Teapot Dome Scandal)
· Even if no conveyance, there’s an explicit promise and good case for reliance, as Metzger had moved from ID based on his mother’s promise
Hayes
Background
· Hayes v. Hayes, MN Sup. Ct., 1914 (p.362) (Gilbert’s 439)
· Background: Father made parol gift to son.  Son made improvements, bought adjoining property.  When son passed away, father tries to convey title to his grandsons by another son, and brings an action in ejectment of the widow.
· Issue: Was the parol gift executed, so as to take the parol gift out of the S/F?
· Holding: Because it would be a “manifest injustice” to eject widow, the parol gift is taken out of the S/F (held to be an “executed” parol gift)
· Rule: To take a parol gift out of the Statute of Frauds, there must be acceptance and performance constituting detrimental reliance.
Why would it be “manifest injustice”?

· The widow ought to prevail (had lived on and worked the land and there was reliance)

· Suppose the suit occurred in 1893?

· What more is being required?

· Court may take parol gift out of S/F by either (1) part performance or (2) estoppel

· Part performance: Son took possession of the land and behaved like a fee owner (expanded and improved the land); father told son to “pay his own taxes”

· BUT, mere entry and possession doesn’t indicate what type of conveyance it was

· There was further evidence of part performance: son buying adjacent parcels to the land (wouldn’t do if he didn’t own the stuff in the middle), building house, marriage
· Estoppel: (double estoppel operates in this case)

· 1. TO is estopped from raising S/F defense b/c of detrimental reliance

· 2. TO is estopped from questioning whether there was an oral gift of a fee simple b/c of detrimental reliance (manifest injustice, inequity)

· Requires more detrimental reliance than the first estoppel

· What is the purpose of these requirements?

· Part performance: Provides evidence that parol gift was actually conveyance of a fee simple, that he thought of himself as the true owner
· Estoppel: Prevent the “manifest injustice” of taking the land after son an widow detrimentally relied on the parol gift
· UCC §2-201 contrasted

Why no adverse possession under MN’s 15-year statute?

· AP is barred because this was initially a permissive estate at will.  However, it might have changed to a hostile possession under claim of right when they began treating it as their own

Metzger compared

· In Metzger court looks at the conveyance itself to determine what was conveyed and when
· In Hayes court looks at what conveyee did after the conveyance to determine what was conveyed and when
Formalities in Deeds

General formalities necessary in deeds

· Signing and sealing

· Many states no longer require a seal

· Whereas sealing was once not required, now in most states it is

· Attestation (signing by witnesses)

· Acknowledgement (maker of instrument appearing before a public official (usually a notary) and stating the instrument is his “free act and deed”, with official then recording occurrence of this ceremony in an appropriate place on the instrument

· Recital of consideration

· Though not generally necessary, payment of consideration (even nominal consideration) is generally a good idea, to rebut any potential problems

· Revenue stamps

· Many states require the imposition of documentary stamps on instruments of conveyance, the funds for which go to fund the state government

Delivery and Recording
Delivery

· The delivery requirement

· In order for a deed to be effective it must be delivered

· In determining whether or not there was delivery, intent is the predominant factor
· The deed does not need to physically pass hands

· All that’s required for delivery is an overt manifestation of the grantor’s intent that the title pass ( this manifestation marks the point in the transaction where the parties’ respective interests have changed

· The intent necessary to effectuate delivery is the intent both of the grantor and the grantee

· I.e., there must be acceptance for the conveyance to be valid

· Possible reasons for delivery requirement:

· Provides outward manifestation of intention
· Protects the grantor.

· Provides visible, objective evidence.

· Proceeds historically from livery of seisin.

· Point where parties’ respective interests change.

Escrow and “Relation Back”

· Delivery in escrow:
· Generally, a grantor cannot make a delivery to a grantee subject to a condition ( rather, once delivery is made the condition is deemed to be waived, even if it clearly was not

· However, a grantor can make delivery to a third person subject to a condition ( delivery in escrow
· With delivery in escrow, delivery generally occurs at second delivery, when escrow agent delivers deed to grantee.

· Relation Back:

· In some cases, when the condition in a delivery in escrow is fulfilled, the deed will be treated as taking effect at the time of its original deposit as an escrow 

· Equitable doctrine applied only when necessary to prevent injustice or effectuate intention of the parties

· Classic relation back situation: when grantor dies after delivery in escrow but b/f delivery to grantee ( normally death of grantor would operate as revocation of the deed, but with relation back, deed deemed effective before grantor’s death

· In relation back, the event that would void the conveyance absent the relation back must occur after the deposit in escrow, and the condition of the escrow must have been ultimately fulfilled

Recording

· Recording is not strictly required for the deed’s effectiveness, but may be required for its effectiveness contra: other people (operates as title assurance mechanism)
· Three types of recording statutes (all require that person claiming benefit under statute have purchased for valuable consideration):
· Race:

· (LA and NC): As between successive grantees to the same land, priority is determined solely by who records first.  It doesn’t matter if they knew about other grantee or not
· If neither records, successive grantee gets land as long as purchaser for valuable consideration (I think)

· Notice:

· (50%of states): A subsequent bona fide purchaser (B) prevails over a prior grantee who fails to record (A) only if he had no actual or constructive notice of a prior claim at the time of the conveyance.  
· “Notice” = not what B actually knows, but what B should/could have known by (1) searching recording office or (2) actually visiting the property to see if anyone else is there 

· Subsequent bona fide purchaser prevails regardless of whether they record ( however, other purchasers could follow, and recording’s what stops this chicanery

· Reversal of common-law doctrine of “first in time is stronger in right”

· Constructive notice: You are held to have notice of what you would discover by a reasonable inquiry into the property and a reasonable search of the recording statute
· Race-Notice:

· (50%of states): In order for a subsequent purchaser to win, he must both be without notice and win the race to record
· Resolves anomaly in notice statute by saying you can’t have title unless you quiet title by recording
· Problems in recording:
Micklethwait
· Micklethwait v. Fulton, OH SC, 1935 (p.376) (Gilbert’s 455)
· Background: M is an old woman who made a deed of conveyance to her daughter, to be held in escrow.  Her son in law then acquired the deed and recorded it, then used it to receive a loan and disappeared.  The loan was breached, and creditors (F) now come to take property. Fulton is the superintendent who oversees bank liquidation.

· Holding: The deed, because it was actually recorded and then relied upon by F, cannot be retracted, even though it was mistakenly filed.

· Reasoning: Both M and F innocent parties, but M made to suffer b/c (1) the real crook, son-in-law, can’t be found and (2) M is more blameworthy here because her poor efforts to keep the deed from being filed constituted “culpable negligence.” If the Court ruled against F, many innocent depositors in the bank would have to bear the brunt of this loss.
· Rule: If an escrow deed, wrongfully recorded before conditions are met, is relied upon by a third person, the initial grantor is estopped from claiming it is not a valid deed.
· Application of the recording act?

· Recording act doesn’t apply b/c there’s no subsequent purchaser.  

· However, holding of the case deems the recording system useful for notifying even non-purchasers b/c court wants to preserve its integrity

· Policy of recording statute is to establish a reliable record on which the public can rely ( court thus holds for F, who relied on the recording act in extending credit

· What if Marshall had forged the deed?

· F would have lost, even with reliance, b/c conveyance would have been void (even recording act can’t add much weight to validity of forged deed)
· What more could the bank have done?

· Bank could have visited the house, knocked on the door, and found M.  But maybe Louise would answer, which might confuse things.  Maybe after all there’s conspiracy among Louise, her husband, and even M.

· This claim of the creditors having constructive notice is countered by the recording system, which said that the daughter and son in law really were the title holders of the property.
· What more could M have done?

· Not put the deed in escrow (deed in escrow is sort of like a blank check)

· Given clear escrow instructions to escrow agent.  Her son the lawyer, moreover, could have told escrow agent to keep the deed safe and not tell Leon.

· Used a professional escrow agent

· Made a will or trust or inter vivos conveyance

Hood
· Hood v. Webster, NY Ct. of Appeals, 1936 (p.378) (Gilbert’s 454)
· Background: FH conveyed property by deed in escrow to her brother in law (WH) in 1913 (deed not delivered in 1913 b/c was to be held in escrow until her death).  She then conveyed the same property to her brother (W), in 1928 who promptly recorded.  FH dies in 1933, fulfilling condition of escrow of first deed, which is then given to WH.  Brother in law (WH) sues in 1933 to annul the subsequent deed. Condition of escrow of first deed was M’s death

· NY had a race/notice statute ( under statute so subsequent grantees who took in good faith and recorded first should have won.  
· Holding: Doctrine of relation back is applied so that WH can prevail on the prior deed (i.e., claim he recorded first), even though he was not first to actually record 
· Rule: If a deed was given and held in escrow, and subsequent purchasers buy and record another deed before the escrow conditions are fulfilled, then (if equity requires) prior grantee can relate his recording back to the date that the deed was given to the escrow agent, so that he will prevail on the prior deed.
· Just like Micklethwait?

· Donahue thinks this case should be analogized to Micklethwait and that W were an innocent third party in relation to the recording act, so WH should have the burden of proving that the doctrine of relation back must be applied to avoid inequity
· The Court did not have to apply the doctrine of relation back.  It is an equitable claim, and so only applicable “when justice requires.”  Here, there was evidence that WH had not performed any of the promises that he had agreed to in the escrow document.  Courts should have remanded the case to see if he had fulfilled his part of the bargain (again, putting burden of proof on his to show he had)

· Why are the Websters relying on the act?

· They recorded first

· Common law priority and relation back

· Once relation back is applied, WH gets land b/c deed treated as being effective in 1913 and WH thus becomes “first in time”

· Anything the Websters can do now?

· If W was FH’s heir, W could have sued WH for what he owed FH ( WH had promised to pay FH all this money and never did
B. What You Can Transfer

Estates and Future Interests

· Why study estates and future interests?

· Fundamental tension in property law: Western law has tendency towards absolutism in property interests, but in order to ensure absolute ownership interest, my absolute power to convey cannot restrict your absolute power of ownership

· What Will Be on the Exam About Estates and Future Interests:

· You needn’t know developmental information
· We’re tested on today’s system, so you needn’t know outmoded stuff, including the fee tail

Granting vs. Devising
· A devise becomes effective only upon the death of the devisee
· Thus, if D writes will that gives A something, A only has an “expectation,” not a legal “interest,” as long as D lives
· We don’t talk about legal heirs, called “presumptive heirs,” till person dies because:

· They get nothing until person dies.

· Person could make will before then.

· They could die before then
· Merger: Common-law doctrine that said when individual gets life estate at same time receives reversion, the life estate merges with the reversion to create a fee simple absolute
Present Interests

Describing Estate and Interests

· Begins when?

· Present

· Future (in the grantor (reversion, possibility of reverter, right of entry), in third party (remainder, executory interest))

· How long?

· Freehold (fee, life)

· Non-freehold (term of years, periodic (e.g., month-to-month), at will, at sufferance)

· How inherited?

· Simple

· Tail (only to lineal descendants)

· Subject to contingencies?

· No (absolute ( usually applied only to fees; vested

· Applied only to future interests and denies conditions precedent other than the expiration of the preceding estate(s)

· Yes (subject to a condition or special limitation; contingent)

· Applied only to future interests and indicates the presence of condition(s) precedent

· E.g.: Present (when begins) estate (not tenancy) in fee (length) simple (type of inheritance) absolute (no contingency)
Present Estates: Freehold Interests
· Fee simple: “To A and his heirs”

· Least restricted estate; could endure forever (longest duration)
· Freely devisable, alienable, inheritable

· Only upon death of present holder intestate and with no heirs does the estate revert back to the government (thus, potentially infinite duration)
· “Quantum” of an estate = duration
· “and his heirs” are words of limitation, not words of purchase

· Words of limitation: Identify the type of estate being created

· Words of purchase: Identify the person in whom the estate is being created

· Unspecified grants “to A” are considered in fee simple

· Problem: G ( A and his heirs

· A has the fee, heirs have an expectancy, G has nothing
· Heirs have nothing in this grant; they’re presumptive

· Fee Tail: “To A and the heirs of his body”
· Ends when tenant lacks lineal descendants
· Grantor retains the reversion after the tail
· Life Estate: “To A for life” or “to A for B’s life” 
· Lasts for the lifetime of the grantee (usu.)
· “Pur autrie vie”: Measuring life is that of someone other than the holder of the life estate
· A can convey only what he has (an estate for life)
· Thus, alienable, but not devisable or inheritable
· If A conveys his life estate to B, B becomes tenant pur autrie vie (“for another’s life”)
· Reverts to grantor at end of person’s life, unless assigned to third party remainder
· Life tenant has duty not to commit waste
· Problem: G ( A for life

· A has present possessory life estate, G has reversion in fee simple absolute

Reversions and Remainders
· Principle of Conservation of Estates or Arithmetic of estates: If you grant less than what you have, you retain what you didn’t give up
· Reversion: Future interest retained by the grantor, to take effect after the expiration of some other future interest (e.g., A grants fee to B and the heirs of his body, B’s line dies out, estate reverts to A’s line)
· When the holder of a vested interest transfers only part of that interest; the reversion is the interest which remains in the grantor
· I.e., reversion = [what grantor had] – [what grantee has]
· If grantor dies before estate ends, reversion goes to heirs
· Problem: D ( A for life
· A has present possessory life estate, D’s heirs (or residuary devisees) have reversion in fee simple absolute
· Remainder: Future interest granted to someone other than the grantor, to take effect after the expiration of some future interest (e.g. A grants fee to B and the heirs of his body, remainder to C and his heirs; B’s line dies out; estate goes to C’s line)
Defeasible Fees (Fee Simple Determinable & Fee Simple on  a Condition Subsequent)

· Defeasible fee: Fee subject to a restriction (not absolute)
· Fee simple determinable (“so long as…, “until…,” “during…,” “provided that”): Fee simple that automatically comes to an end when a stated event occurs or fails to occur
· Not subject to RagP, though some states have enacted an SoL

· Problem: G ( A and his heirs, provided that the estate granted shall cease and determine if liquor is sold, stored, or used on the premises
· Employs language of duration (“so long as,” “until,” or “during”), so fee simple determinable
· G has possibility of reverter: If and when liquor enters premises, fee determines and reverts back to grantor
· Fee simple on a condition subsequent (“but if…,” “on the condition that…”): Fee that does not automatically end when the event occurs; grantor has right to take back the property (called right of entry or power of termination), but doesn’t reacquire the property until/unless he affirmatively exercises that right (the estate reverts back to the grantor if and when he enters the property)
· Also not subject to RagP, but SoL begins running at onset of breach
· Problem: G ( A and his heirs, on the condition that no booze is sold on the property; and if booze is sold, G shall have right of entry
· If G doesn’t exercise his right of reentry to terminate A’s estate, A’s estate continues
· When right of entry isn’t specified, courts will tend to interpret the statements of intended use as being covenants (breach of which leads to damages, not forfeiture of estate
· How long does grantor have to reenter?
· If the chancellor decides the grantor has waited too long to reenter and the grantee has reasonably relied on the grantor’s nonentry ( laches
· How to determine fsd vs. fscs: Ask “does the grant contain words that indicate automatic expiration?”
· If yes, fsd; if no, fscs
· Fee simple subject to an executory limitation: Fee that passes to a third person when a state event occurs
· Made possible by the Statute of Uses
Storke
· Storke v. Penn Mutual Life Insurance Co, IL SC, 1945 (p.393) (Gilbert’s 82)
· Background: Π’s predecessors sold some partitioned land with a deed with a covenant that said that grantee and his heirs would build no saloon and allow no liquor to be sold on the premises, “and that in the case of breach” the premises would “immediately” revert to the grantors.  Saloon was built on the land
· Holding: The language was ambiguous and contains no right of re-entry, so the court construes it as a fee on a condition subsequent.  The deed also contains no right of re-entry, and the court will not create a right of entry if one is not specified in the deed, so ∆ gets to keep the land.
· Rule: If ambiguous language is used in placing a restriction on a deed, the court will construe the language as creating a fee on a condition subsequent rather than a fee simple determinable.
· Rule: Court will not create a right of entry if one is not specified in the deed.
· Why did the court hold as it did?
· Estoppel applies because the “no booze” condition was waived for others (doctrine of changed conditions)
· Also, ∆ bought property after saloon had been built, relying on fact that booze was seemingly allowed
· Laches applies b/c Storke knew about the booze for a while before objecting (though you probably can’t apply laches while the SoL runs)
· Even if π had retained right of entry, probably still would have been estopped b/c of laches
· Even if π had retained right of entry and no laches, ∆ would still win b/c SoL on π’s cause of action expired
· What consequences if fee simple determinable?
· Π wins because estate automatically reverted back to π when saloon built
· What consequences if fee simple on a condition subsequent w/o right of entry?
· ∆ wins because fscs requires grantor to exercise right of entry to retake possession, so w/o right of entry π can’t determine ∆’s fee in the property
· Why hold fee simple on a condition subsequent?
· Court prefers absolute and vested interests, as they give landowners more control.  
· Gives court power to find laches on part of π (b/c π failed to enter) 
· Historical context considerations: The Court wanted to nullify covenants like this one that were solely the leftovers of the Women’s Temperance Movement.
Future Interests

· REMEMBER: If A’s remainder is anything else than fee simple absolute, there will necessarily be other future interests following after A’s future interest
Remainders vs. Executory Interests

· Remainder: A future interest which can become possessory only upon the natural expiration of a prior possessory interest, created by the same instrument
· Successive remainders are possible
· Remainder subject to open (subject to partial divestment)
· In a remainder given to A’s heirs, A’s first child’s remainder is always subject to open, since the law presumes that A, regardless of his age, sex, or physical condition, is always capable of having children

· You cannot have a remainder following a fee
· Executory interest: Any future interest created in any party other than the grantor or devisor that cannot take effect upon expiration of the preceding estate; any interest that cuts short another interest (opposite of remainder)
· Two types:
· Springing: Springs out of the grantor at a date subsequent to the granting of the interest, divesting the grantor
· Shifting: Divests a prior estate (not in grantor) that had not naturally terminated
· E.g.,  G ( to A and his heirs, but if the premises are ever used for other than residential purposes, then to B and his heirs. 
· A has a fee simple subject to an executory limitation
· B has a shifting interest in fee simple in B
· Class gifts: Gifts that are indefinite, made to all members of a class
· E.g., “to A’s surviving children” ( class can obtain new members if A still alive
· E.g., G ( (l.e) A ( (rdr) B’s children
· If B has children, then they have vested remainder subject to open

· If B dies childless before A’s death, then G has the reversion

· If B dies with children, then they have vested remainder

· General rule applicable to a class (partial destructibility): If no one qualifies as a member of the class when the life tenant dies, we’ll wait to close the class until there is no more possibility of people entering the class.  If someone does qualify for the class at the death of the life tenant, we’ll give the land to them and exclude all others
· E.g., G ( (l.e.) A ( (rdr) B’s children; B’s still alive when A dies
· If B doesn’t have any children when A dies, estate reverts to G until B’s first child is born, and class closes when B dies
· If B has child C at A’s death, C gets entire estate and future-born sibs are cut out
Vested vs. Contingent Remainders
· Vested remainder: There is no precedent condition to be met for the remainder to become possessory other than the expiration of the preceding estate
· Problem: G ( A for life, remainder to B and his heirs. 
· A has present possessory life estate

· B has vested remainder in fee simple absolute (vested upon conveyance), and if he dies, it goes to his heirs
· If B dies before A, possible remaindermen include B’s devisees, B’s heirs, or someone to whom B alienated the interest

· If no heirs of B can be found, property goes to the state (doesn’t default back to G; remember, G has no reversion b/c B has vested interest in fee simple absolute)

· G has nothing

· Vested remainder is descendible, devisable, and alienable, even though it’s not vested in possession
· Contingent remainder: Some precedent condition in addition to the expiration of the prior estates must be fulfilled in order for the remainder to become possessory

· Once the condition is met, the remainder is said to vest in the person to whom the interest will now pass by right

· Contingent remainders are always followed by a vested interest, a reversion being implied if no other vested interest is stated

· Contingent remainders are not fscs b/c estate does not become possessory until the condition occurs

· Vest: To give an absolute right to title or ownership, including real property and pension rights.
· Vested: Referring to having an absolute right or title, when previously the holder of the right or title only had an expectation. Example: after 20 years of employment Larry Loyal's pension rights are now vested
· General rule today is to treat contingent remainders as freely alienable, though the condition follows the conveyance

· Problem: G ( A for life, remainder to A’s children. 
· A’s children have contingent remainder contingent on their birth
· Remainder vests at birth of a child. Interest in child would then become vested remainder subject to open (B’s proportion of the estate subject to birth of more children)
· I.e., at birth of A’s first child remainder becomes vested remainder subject to open
· G has a reversion (until A’s first child is born)
· Problem: G ( A for life, remainder to B if she survives A. 
· B has a contingent remainder in fee simple absolute contingent upon his surviving A
· G has a reversion (remember, all reversions are vested, but may be subject to divestment if a condition is met)

· “Possibility of reverter” occurs only if there’s a fee simple determinable

· If B dies before A:
· B passes nothing on, estate reverts to G
· Differences between vested and contingent remainders at common law:

· Vested remainders freely alienable, contingent remainders not (though contingent remainders devisable unless those qualities were precluded by the nature of the remainder)

· Contingent remainders destructible, vested remainders not

· Destructability of a contingent remainder: Unless the contingencies upon which a contingent remainder was founded were fulfilled prior to or at the time of the expiration of the preceding interest, the contingent remainder was destroyed

· Destruction of a contingent remainder by merger: can be destroyed if estate preceding is merged into another, larger estate. “to A for life, remainder to A’s first son for life if he reaches 21, remainder to B and his heirs.” A conveys life estate to B when A’s son is 19. B has two successive estates (life estate and remainder) and destroys A’s remainder
· Vested remainders totally exempt from destructability and merger rules

· Destructability rule, generally: Contingent remainders are destroyed upon the expiration of the preceding (supporting) vested or possessory estate (if the contingent condition has not been fulfilled, which it will by definition not have because otherwise the interest will have vested).  Expiration may occur naturally, by forfeiture, or by merger if the holding of the supporting estate acquires a succeeding vested estate at some time other than the time which the supporting and contingent interest were created

· There was a preference at common law for early vesting

· Additional Problems re: vested vs. contingent remainders:

· Problem: G ( (l.e.) A ( (rdr) B if she reaches 21, if not ( (rdr.) C; A dies b/f B reaches 21.

· This is a “condition precedent” (B has to reach 21 b/f getting estate)

· B and C both have contingent remainders

· B has contingent remainder in fee simple on a condition subsequent (conditioned upon her reaching 21)

· C has contingent remainder in fee simple conditioned upon B failing to reach 21

· G has reversion (becomes effective only if A dies b/f B reaches 21)

· Unclear whether B has to reach 21 b/f A’s death

· Presumption of early vesting would say yes

· At modern law, when it’s unclear by when the child must reach 21, you presume the same as common law, which says that the child must reach 21 by the life tenant’s death

· If A dies and B is 15, property reverts to G subject to B’s reaching 21

· G’s reversion is not in fee simple absolute, but rather in fee simple subject to an executory interest

· C’s condition is that B dies b/f B reaches 21

· Problem: G ( (l.e.) A ( (rdr) B, but if B fails to reach 21 ( (rdr) C
· This is a “condition subsequent” (subsequent condition can divest B’s interest)

· Condition remains even if B conveys her interest

· B has vested remainder on a condition subsequent (or vested remainder in fee simple subject to an executory limitation)
· C has executory interest (not remainder) in fee simple b/c it cuts short B’s interest in the event B dies b/f age 21

· If B dies b/f A dies, C’s interest is promoted to a vested remainder

· G has nothing (no possibility of reverter b/c of alternative remainder in C)
· Problem: G ( (l.e.) A ( (rdr) B’s children
· B’s children have contingent remainder (contingent on their being born)

· G has reversion subject to an executory interest

· If B dies during A’s lifetimes w/ children

· If B dies during A’s lifetime w/o children

· If B’s children ( C

· If A dies during B’s lifetime and B has children

· If A dies after B has child C, C gets fee simple absolute

· If B later has child D, D gets nothing

· This rule exists b/c of interest in quieting titles

· If A dies during B’s lifetime and B doesn’t have children
· Estate reverts to G; if B then has child C, C gets vested interest subject to an executory limitation that B may have more children (executory interest in B’s unborn children)

· If B’s child E ( F while both A & B are still alive

· Problem: G ( (l.e.) A ( (rdr) B’s surviving children

· Whom must the children survive? G, A, or B? (always specify whom they must survive)

· Assuming children must survive A:
· If B dies during A’s lifetimes w/ children

· If B dies during A’s lifetime w/o children

· If B’s children ( C

· If A dies during B’s lifetime and B has children

· If A dies during B’s lifetime and B doesn’t have children

· If B’s child E ( F while both A & B are still alive

· Problem: D ( (l.e.) A ( (rdr) such of A’s children who survive him; D ( (all the rest and residue) A

· If A ( C

Determining the Intent of Testator
· Browning v. Sacrison, OR SC, 1974 (p.411) (Gilbert’s 122)
· Background: Deed had an ambiguous condition of survivorship: D ( (l.e.) A ( (rdr) F & R, or if either of them be dead, then all to the other.  F died after D but before A.  Did his interest vest at D’s death or A’s death? If vested at D’s death, then F had vested interest that would pass to his wife.  If vested at A’s death, then F had contingent interst and R would get the entire interest  

· Holding: Held that F had to survive A, so he never had a vested remainder, and the widow gets nothing.
· Generally, there is a presumption of early vesting.  If given two options in an ambiguous document, Courts usually pick the one that would result in the earliest vesting, as that makes land more readily alienable and quiets title early.  Here, however, the court looked at other factors/evidence of D’s intent that led it to interpret the will in favor of later vesting.  

· Intent of D appeared to be to create condition of survivorship in A.  D did not want A’s husband to ever gain title, and this could only be assured if the survivorship condition was applied with A as the measuring life, so the court used this.
· Rule: The intent of the testator, if at all discernable, governs.  All factors in the document must be given weight in determination of this intent.  In cases where the intent is not directly discernable, the court may construe the intent of the testator as being the intent “commonly prevalent among conveyors similarly situated.”
· Rules for determining the intent of the testator:
· Presumption of early vesting

· Justification for this presumption: (1) Pushes conditions of survivorship back and (2) saves some interests under the RagP

· A phrase ambiguous in one context may be clarified by its use in another

· Wills are to be construed in favor of the decedent’s spouse and heirs

· Wills are to be construed to defeat intestacy

· Later wills and words in an instrument control or supersede earlier statements

Executory Interests Problems

· Problem: G ( (l.e. A) ( (rdr) A’s children alive 5 years after A’s death
· Can’t does this before S/Uses at law
· Executory interest not destructible, but it subject to RagP
· Problem: G ( (l.e.) A ( (rdr) B if he obtains a college degree
· Rule in Purefoy v. Rogers: Any future interest which can possibly take effect as a remainder will be regarded as a remainder and destructible and not as an indestructible executory interest
· Problem: G ( A for 200 years if he should live so long ( (rdr) B if he obtains a college degree
· Problem: G ( (l.e.) A ( (rdr) such of A’s children who reach 21
· Problem: G ( (l.e.) A ( (rdr) A’s children, but if non reaches 21 ( heirs of B; A & B living
· If A w/o children; G ( A
· If  A has a  5 year old child C; G ( A
· If C dies; then A dies
· If B dies; then A dies survived by C
· If A has 22 year old child D and an 18 year old child E
· If A has a 22 year old child D and an 18 year old child E; then B dies; then A dies 
Other Future Interests Problems (?)
1) G ( A but if booze is sold, stored, or used on the premises, G shall have a right to enter and determine the estate.

• A has a fee simple on a condition subsequent; G has the power of termination which is the right of entry.

• What happens on the day the beer arrives on the premises?  G has to enter and exercise his power.  G would bring a lawsuit.  

• Here, there is no SoL until G enters and exercises his power.

2)  G ( A so long as there is no booze

• A has a fee simple determinable.  G has a possibility of reverter where he’ll get the land back automatically when the beer arrives.

• If you have a possibility of reverter and A’s fee comes to an end automatically, G automatically has the right to possession.  The SoL would begin at the cause of action – when the bottle of beer arrives.

3)  G( (le) A ( (rdr) B’s children


• B’s children have a contingent remainder (they have to be born)

• G has a reversion (always vested) in fee simple absolute;

• If A dies and B has no children, there will be a reversion to G until B’s children are born  (upon birth, kids will have a present possessory interest subject to sharing)

• If A dies and B has children, the interest will pass to those children then and the class will close (so B’s other kids born after A’s death will miss out)

4)  G ( (le) A ( (rdr) B if she survives A


• B has contingent remainder in fee simple 


• G has a vested reversion that only takes effect if B does not survive A.

5) G ( (le) A ( (rdr) B if she reaches 21, if not ( C (CONDITION PRECEDENT)

• Let’s say that A dies and B is 18.  We can’t give to B because she’s not 21.  We can’t give to C because C only gets it if B doesn’t reach 21.

• If A dies and B is not 21, there is a reversion to G until B reaches 21, so B has contingent remainder conditioned upon her turning 21.  If A dies and then B dies before turning 21, property goes to C (who has a springing executory interest)

6) G ( (le) A ( (rdr) B but if B fails to reach 21 ( C (CONDITION SUBSEQUENT)

• B gets the property, but he can lose it if he doesn’t live to 21.  B has a vested remainder in fee simple that is subject to being divested.

• If B dies before turning 21, property goes to C ( who has a shifting executory interest)

7)  G ( (le) A ( A’s living children five years after A’s death

• this cannot take effect at the end of the LE, so A’s children have a springing executory interest.  • So it reverts to G for five years and then goes to any of A’s children who are still alive.  If none are alive, G hangs on to it.

8)  G ( A for 200 years if he should live so long ( rdr to B if he obtains a college degree.

• B getting his degree CANNOT take effect upon the natural expiration of the previous estate.

• G has a fee interest that extends until A’s death, at which point it gets cut off by B if he has a college degree.  Since B cuts off G, he must have a springing executory interest.

9)  G ( (le) A ( (rdr) such of A’s children who reach 21 ( heirs of B

• A’s children have a contingent remainder based on two conditions.  The first condition is that they have to be born and the second is that they have to reach 21.

• Heirs of B have a contingent remainder.  The condition is that A has to have no children  OR no children at 21 AND the heirs have to exist.  A grant to the heirs of a living person is always contingent.  

10) G ( (le) A ( (rdr) A’s children but if none reaches 21 ( heirs of B

• A’s children have a contingent remainder upon the condition that they are born.

• But as soon as A has a child, that child has a vested remainder in fee subject to partial divestment.  As soon as one child reaches 21, the interest in all of the children is secure.

• The heirs of B have a shifting executory interest.

Perpetuities

The Rule Against Perpetuities
· “No interest is good unless it must vest, if at all, not later than twenty-one years after some life in being at the effective date of the instrument”

· Rule operates against remoteness of vesting of interests (i.e., against contingent interest where the removal of the contingency could occur beyond the period set forth in the Rule) ( such interests are void at the outset

· The Rule focuses on whether it is possible the interest could fail to vest within the stated time (that an interest is probable to vest is irrelevant, as is the fact that the interest has already vested at the time of challenge)

· If it is possible that someone could fulfill the condition more that 21 years after the death of all lives in being, the interest is void under the Rule

· Interest “vests” when all “unfulfilled conditions precedent” are fulfilled (removed)
· Analysis is made at the instrument’s effective date

· Grant takes effect as of effective date indicated in grant

· Devise takes effect as of death of devisor (important b/c by then certain possibilities are excluded, like more children)
· If an interest is subject to multiple contingencies, if any of these contingencies could possibly vest (be resolved) outside the perpetuities period the interest is void

· Rule applies only to interests in third parties
· “Vesting” under the Rule

· An interest is “vested” under the Rule when any conditions precedent (including ascertaining the taker or takers) are satisfied

· Thus, a remainder which is vested at the outset always satisfies the Rule (and is therefore often said to be “not subject” to it)

· Rights of entry and possibilities of reverter: Always considered vested as of their creation (even though they may not become possessory, if at all, for many generations), so not subject to the Rule

· Remainders: Remainders “vest” when there’s no precedent condition save the preceding estate naturally expiring

· I.e., under the Rule remainders are considered vested when they have vested in interest
· Vested remainder subject to divestment are fine, though must consider the divesting interest

· Executory interests: Executory interests “vest” when they become possessory (and not before)

· I.e., under the Rule executory interests are not considered vested until they have vested in possession
· E.g., “to A for life, remainder to A’s children for their lives, remainder to B.”
· Valid, with vested remainder in B

· But change to “remainder to B one day after A’s last child’s death” and B’s interest becomes an executory interest that won’t necessarily vest in possession with 21 years of some life in being in the interest, so void under the Rule
· Exception: Executory interests that follow a term of years

· Class gifts: All-or-nothing rule: A vested interest subject to open (a gift to a class at least one member of which is determined) is not “vested” for the purpose of the Rule until all possibility of further opening is precluded

· Screws over children who satisfy the rule b/c of possibility of afterborn children

· “Lives in Being”

· Life in being: A natural person living when the interest is created (corporations don’t count)

· Rule says you must be able to point to a living person about whom you can say that the interest must vest within 21 years of that person’s death

· The person becomes the “measuring life”

· If no such person can be identified, the interest is invalid

· The measuring lives do not need to be specified in the instrument ( can be either express or implied (inferable from deed)

· Can be anyone, provided they’re identifiable and somehow connected with vesting or failing to vest of the instrument

· If the instrument does not specify the measuring lives and none are inferable therefrom, then the interest must vest, if at all, within 21 years from the effective date of the instrument

· The measuring lives must come before the 21-year period

· Measuring lives need not be those of the beneficiaries of the instrument, nor need they have an connection with the instrument other than that they are the measuring lives

· Measuring lives must not be so numerous of so situated that evidence of their deaths is likely to be unreasonable to obtain

· “Plus Twenty-One Years”

· The twenty-one year period is a period in gross and need not be the minority of any actual person

· Actual child in gestation can be measuring life

· The gestation of an actual child may extend the period of the Rule (1) at the beginning of “lives in being,” (2) at the end of “lives in being,” and (3) at the end of the twenty-one year period
· Problem: G ( (l.e.) A ( (rdr l.e.) A’s children ( (rdr) A’s grandchildren

· If A is living at the effective date

· If A is not living at the effective date

· Problem: G ( (l.e.) A ( (rdr l.e.) A’s children living at the effective date of this grant ( (rdr) A’s grandchildren)

Common violations
· Grants to the grandchildren of a living person

· G ( (l.e.) A ( (rdr l.e.) A’s children ( (rdr in fee) to A’s grandchildren
· A’s grandchildren’s interest void b/c A could have children after grant.

· The persons who determines who’ll be in the class of A’s grandchildren are A’s children, who may not be lives in being at the time of the grant (thus not identified at time of the grant)

· Rule was invented to combat this grant
· How to save the grandchildren’s interest: ((rdr) to such of A’s grandchildren as are living at the time of this grant, or to such of A’s grandchildren who are born w/in 21 years of A’s death, or to such of A’s grandchildren who are born w/in 21 years of the death of A’s last child in being at the time of this grant
· BUT, grants to grandchildren of a dead person (i.e., devises) are valid under the Rule

· D ( (l.e.) A ( (rdr l.e.) D’s children ( (rdr) D’s grandchildren.”
· Valid because no more children after deed’s effective date, D’s death (i.e., class of D’s children closed/fixed at D’s death, so can be used as measuring lives)
· Adding “…when 21” stretches rule all the way out.

· Suppose child dies with own child, D’s grandchild.  Does interest go to grandchild or sibling?  Default rule implies cross-remainders among the children, meaning sibling gets interest.
· Grants with restrictions on land use
· G ( A “so long as the land’s used for residential purposes ( (rdr) B

· Most common violation of the Rule

· B’s interest is void b/c the “fatal 7-Eleven” may not be built until long after A and B are dead, and B’s interest does not vest in possession until the 7-Eleven is built
· Saying “…so long as A uses land for residential purposes” would satisfy the rule.

· Adding “…and this must happen within B’s lifetime” would also remedy problem.
The “What Might Happen” Approach

· The Rule focuses on whether it is possible the interest could fail to vest within the stated time, not whether it’s probable it could fail to vest
· That an interest is probable to vest is irrelevant, as is the fact that the interest has already vested at the time of challenge
· Rule assumes that anyone can marry anyone and procreate anytime.

· Problem: D ( (l.e.) A ( (rdr l.e.) A’s children ( (rdr) A’s grandchildren; A is 80 year old with at time of devise (fertile octogenarian)

· Violation: it’s conceivable A could have another child and that child would take in violation
· Lawyer should have said “to Pete, Sally, and Sue” not “to B’s children…”
· Problem: D ( (l.e.) A ( (rdr l.e.) A’s widow ( (rdr) A’s children who survive both A and his widow  (unborn widow)

· Violation: A could marry someone born after interest is created, and she could live longer than 21 years after the death of A
· Survivorship clause causes the trouble, for maybe widow’s born after the grant (remainder dependent on someone who may not be a life in being at the effective date of the instrument)
· Problem: D ( (l.e.) A ( (rdr) such of A’s grandchildren living at D’s death or born within 5 years thereafter as attain 21 (precocious toddler)

· Violation: Someone’s giving to living person’s grandchild ( possible that A has child after D’s death who, within five years of D’s death, has a child
· Problem: D ( (l.e.) A ( (rdr) such of A’s children as attain 21 (fertile decedent)

· Violation: We just don’t know how to deal with modern reproductive technology
· Problem: D ( to such of my lineal descendants who are alive at the probate of my will (administrative contingency)

· Violation: Probate of will could take longer than 21 years after the death of some life in being at the time of D’s death
· Whenever you use administrative contingency, specify some period of years.

· Other possible fix: say “lineal descendants alive at the time of my death”

· Problem: D ( (l.e.) A ( (rdr l.e.) A’s children ( (rdr) A’s grandchildren; A is eighty year old widow at time of devise and no presumption of fertility under statute (fortuitous adoption)
· Violation: Almost everywhere, adopted children are deemed natural ones under the rule
The Consequences of Invalidity – Brown
· Offending interests are void from the beginning

· Infectious invalidity – if the court decides that testator would not have wanted provisions in his will to stand without the voided portion, it will avoid the entire instrument on the theory that the dispositive scheme’s entire and thus entirely void for remoteness (483).  Donahue in his essay exam explanation voided one portion of the will when another’s invalibity undermined the devisor’s intent but did not void the entire will.

· How voiding affects preceding/following interests:

· Preceding interests:

· If voided interest follows life estate or determinable fee, preceding estates are generally unaffected by voiding of succeeding interest.

· If voided interest follows fee simple on condition subsequent, preceding interest becomes fee simple.

· Following interests:

· Usually, but not always, voiding a preceding interest for remoteness voids any later ones.
Trusts Under the Rule
· RagP applies to the period in which the trust is irrevocable (i.e., during period in which trust is (1) revocable by the settlor or (2) destructible by someone else the RagP doesn’t apply)
· Irrevocability/indestructibility feature cannot last longer than the perpetuities period.

· Normally revocable during settler’s life but irrevocable until their end after the settler’s death
· Massachusetts doesn’t have this rule

· Where spendthrift trusts are legal, spendthrift provision cannot last longer than perpetuities period (no clear authority on this point, though)
· Spendthrift trust: A trust in which the settler imposes a valid restraint on alienation, providing (1) the beneficiary cannot voluntarily transfer his interest and (2) the beneficiary’s creditors cannot reach it to satisfy their claims

· Charitable trusts are generally exempt from rule.

· Can be made in perpetuity: “to charity X so long as used this way.”

· Acceptable under the rule: “…so long as used this way, remainder to charity Y.”

· Void under the rule: “…so long as used this way, remainder to my children.”
The Policy of the Rule

· Primary concern: We don’t want the dead hand of the past controlling too far beyond the grantor’s death

· Economic Arguments for:
· You should not remove property entirely from market forces.

· But today it’s common that any interest would be totally isolated from the market.

· But today must future interests are in trust, which means the underlying resource can be invested, etc. 

· Hold-Out Problem.  You should not have interests that will become effective long from now, since that gives persons whose interest has very little present value substantial hold-out value, i.e., person with future interest can hold out when others holding interest want to join together and convey the property in fee.

· ( Remote person has tendency to “hold up” negotiations

· Dividing up the interest among many folks means gathering them together to convey in fee can prove difficult and costly.

· But, for this purpose, the rule of perpetuities seems like crude instrument.

· Prevents Dynasties Argument (for):
· But looking around, dynasties still remain, so the rule does not seem to accomplish that purpose.

· But we have other more effective public policy to deal with this, namely gift and estate taxes.

· Compelling modern arguments 

· Rule strikes fair balance between present generation’s wish to tie up their property and future generation’s wish to do the same.

· Generally, society’s better off when its property’s controlled by its living rather than its dead members.  Thus, to prevent too much dead hand control.

· The Rule as applied today:
· “Wait and See” Approach: If interest actually vests within lives in being at the time of creation plus 21 years, the fact that things might have worked out differently is irrelevant
· Allows class gifts and makes “fertile octogenarian” and “unborn widow” very unlikely
· Statutes are increasingly adopting this doctrine, esp. the Uniform Statutory Rule Against Perpetuities, which allows an interest 90 years to vest or not vest before being determined to be invalid (Act also applies wait-and-see and Cy pres doctrines)
· Cy pres: Allows the court to reform an invalid interest to correct violations of the Rule in order to approximate most closely the intention of the creator of the interest
· Usu., court implies a savings clause when one or more gifts invalid under RagP

· Cy pres particularly favored when RagP can be satisfied merely by reducing age contingency to 21 years
· Rather than using lives in being, use a  long-term gross period (usually 90 years)
· Exempt trusts from the rule
Ryan
· Ryan v. Beshk, IL SC, 1930 (p. 478) (Gilbert’s 152)
· Background: D ( (l.e.) W, provided she doesn’t marry again ( (rdr) B, C, D, E, if they be living at the death or remarriage of W, or if any of they be not living ( (rdr his/her share) to the executor or administrator of their estate to be applied by such as if the same had formed part of his or her estate.  Residuary clause gives everything else to W.
· Holding: First rdr held to be contingent upon condition of survivorship of W, and second rdr held void under RagP, so that the interest of everyone who died before W reverted back to D (and then to W through the residuary clause).  Second rdr held void under “administrative contingency” problem (Johnson v. Preston), because executor might not be named w/in 21 years of B, C, D, or E’s death.
· Rule: In construing wills, the intention the court applies is not what may be presumed to have been in the mind of the testator, but what is expressed by the language itself
· Rule: When an interest is held void for remoteness, it is considered void ab initio and treated as if struck out.
· Rule: If there’s a reversion, it goes to the beneficiary of the residuary clause (provided there is such a clause)
· Why the court spends most of the opinion asking whether sibs’ rdr was vested (subject to divestiture by an executory interest in B/C/D/E’s executor or administrator)  or contingent:
· If sibs’ rdr is contingent upon B/C/D/E surviving W, if B/C/D/E die before W, the rdr reverts back to Devisor (b/c doesn’t say what happens when the contingency is unfulfilled) and then dispensed through the residuary clause to W (b/c the rdr in the exec/admin held void)
· You have a reversion whenever an instrument doesn’t say what happens if a contingency is unfulfilled
· If sibs’ rdr is vested, if B/C/D/E die before W, the rdr goes to their heirs (and is expanded into a fee simple)
· Any way to avoid this result?
· Two ways to argue first rdr is vested and not contingent:
· Presumption of early vesting (we try to vest things as early as we can)
· Testator’s intent: It seems the testator’s intent was to create vested remainders subject to a life estate or the marriage of R, but court held that it created contingent remainders with the condition of survivorship.
· Hint: Does the executor or administrator have a beneficial interest in the land?
· Donahue argues that D obviously intended the last clause to behave as if creating a trust, and that it should have been treated as such
Brown

· Brown v. Independent Baptist Church of Woburn, MA Sup. Jud. Ct., 1950 (p.499) (Gilbert’s 155)
· Background: D ( (l.e.) H ( (rdr.) Independent Baptist Church (IBC), so long as they promulgate present faith and remain a church, but if church dissolves ( (rdr.) 10 legatees in equal shares.  Residue to legatees, except IBC. Church dissolved in 1939, legatees sued
· Holding: Legatees got to take land because: 
· (1) The executory clause was held invalid for remoteness, as it could have become possessory long after 21 years had passed;
· (2) IBC had a fee simple determinable, and when they dissolved the church D’s possibility of reverter became active (b/c executory clause was void under RagP); and 
· What follows a fsd? ( a possibility of reverter
· (3) D’s possibility of reverter had passed with the estate elsewhere in the deed to the named legatees.  Possibilities of reverter are not subject to RAP so the legatees still took.
· Rule: Possibilities of reverter considered always vested, so not subject to RagP.
· How to avoid this result?
· Could interpret IBC’s interest as fscs, rather than as fsd
· D’s right of entry not specifically reserved, so court would refuse to imply one, given MA law (like Storke case) ( IBC’s interest would therefore expand to fsa
· Generally, possibilities are reverter aren’t devisable
· Having implied the possibility of reverter, devising that would break general rule
· Change RagP to apply to possibilities of reverter (apply RagP to interests retained by grantor)
· Maybe D didn’t intend to keep a possibility of reverter
· We would have to find D’s heirs anyway, and that could cost money also.
· Statutory solution, with re-recording requirement
· Require persons with outstanding future interests to file with the recording system every X (e.g., 40) years
Restraints on Alienation
Rules Against Direct Restraints on Alienation (RADRA)
· Three Types of Direct Restraints on Alienability

· Disabling: Deprives the grantee of the power of alienation

· Forfeiture: States the grantee’s estate will forfeit if he alienates (viz., grantor will have power of reentry)

· Promissory: Grantee covenants not to alienate

· When restraints are usually allowed or disallowed:

	
	Imposed on Fee,
	Life Estate, or
	Leasehold

	Disabling
	Almost always held invalid
	Almost never upheld
	Not much authority about this

	Forfeiture
	Almost always held invalid, possible exceptions being (a) where duration’s very limited or (b) where restrains alienation only to very limited class of persons. 
	Frequently upheld, especially when in family settlement
	Almost always upheld

	Promissory
	Sometimes upheld when “reasonable,” which means with (a) limited duration and (b) limited scope, and (c) made for what judge thinks are good reasons.
	Frequently upheld, especially when in family settlement
	Almost always upheld


· Two Broad Categories of Other types of Illegal Conditions

· Conditions that are illegal because of impossibility of fulfillment

· Conditions that are illegal on public policy grounds (“to A and his heirs so long as they maintain a house of prostitution on the premises”)

· General conditions forbidding grantee to marry (but not those forbidding remarriage) have been held invalid in many cases

· Given this situation, condominiums can be a problem (rule usu. not applied to condos)

· Condominium: Condo owner owns fee in apartment and has easement in path/driveway to building

· Gilbert’s says (p.354) that courts tend to be tolerant of restraints on a condo unit, on the grounds that a restraint is valid if it is a reasonable means of accomplishing valid objectives
· Co-op: You own a share in a corporation that leases a piece of property to you

· Rule also generally does not apply to equitable interests (e.g., beneficial interest in a trust)

· Spendthrift trust: Trust whose beneficial interest cannot be alienated

· Direct restrainst on alienation are against those who buy or sell, whereas indirect ones are other conditions that could impede alienation, like conditions against anyone who occupies the land.  All the same, the policy against restraints on alienation applies.
· Restrictions on use are generally held not to violate the RADRA
Concurrent Interests
Types of Concurrent Interests
· Presumption of creation:

· At common law, conveyance to more than one person presumed to be a joint tenancy

· At modern law, conveyance to more than one person presumed to be a tenancy in common

· Joint tenancy: Each tenant owns an undivided share of the right of survivorship

· ”To A, B, and C, as joint tenants, not as tenants in common, with right of survivorship”

· Survivorship: Upon death of one of the joint tenants his share passes, not to his heirs, but to the other joint tenants, with the last surviving joint tenant getting the whole solely

· A joint tenant can sever the tenancy by conveying his interest to a third party or one of his cotenants (conveyee takes this share as tenant in common with the other joint tenants)

· Right of survivorship: The interest one party will have in the land if the other predeceases

· Four unities required (breaking of any one (e.g., through alienation) severs the tenancy as far as the tenant who has broken the unity is concerned and creates a tenancy in common) ( this rule is less strict today, esp. re: unities of time and title (see example below of how this is true)
· Unity of possession: All the joint tenants have an undivided share in the whole tract, giving them right to possess and enjoy the entire property (subject only to the same right of occupancy by the other tenants)

· Unity of interest: Joint tenants have identical interests, both as to share and as to duration of interest

· Unity of title: Joint tenants must acquire title by the same deed or will, or by joining AP

· Unity of time: Each joint tenant’s interest must vest (be acquired) at the same time

· E.g., C( (C and A, as joint tenants): At common law, this conveyance created a tenancy in common, as it violated the unities of time and title.  To become a joint tenant, C would have to use a strawperson as a middle man to first convey the property who could then convey validly back to the joint tenants.  Most states now allow this conveyance, especially as between husband and wife.

· Creation:

· At common law, presumed for any conveyance of two or more non-married people

· At modern law, you must use express language, normally (b/c modern presumption is that conveyance to more than one person creates tenancy in common): Grant “to A and B as joint tenants with rights of survivorship and not as tenants in common.”

· Although, in MI if instrument says “with rights of survivorship,” court will construe instrument as creating joint life estates with cross-remainders

· Problem with MI court holding: Goes against general movement to allow easier alienation

· You can’t defeat survivorship right in/sever joint life estates with cross-remainders, but you can in joint tenancy (by conveying to straw man, who conveys back)

· Severance: Can be severed by conveyance of interest to another party.  

· In that case, with regard to the other party, it’s a tenancy in common, but joint tenancy continues between other original parties. Same happens if one conveys to another joint tenant
· When you break a joint tenancy, you break the right of survivorship
· Avoids probate, since no need for title change when tenant dies; partitionable.
· Possible to have joint tenancy with less than whole property.

· Tenancy in common: Estate shared by two or more people in the same property at the same time
· “To A and B as tenants in common”

· Survivorship: No right of survivorship

· Interest of a tenant in common passes to his heirs or devisees upon death (not to the other cotenant(s))

· Thus, the interest of a tenant in common is freely devisable and descendible if the nature of the estate allows it

· None of the unities other than unity of possession requirement (interest must be undivided and each tenant must have equal right to possess the whole) 

· One co-tenant can possess the whole as long as the other does not object

· Shares may be unequal, of different types of estates, taken at different times, taken by different conveyances
· Creation: Since abolition of common-law preference for joint tenancies, a grant “to A and B” without more, where A and B are non-married creates a tenancy in common (modern presumption is for tenancies in common)
· Severance: Shares are alienable and partitionable
· Tenancy by the entirety: Special form of co-ownership between husband and wife (remember, husband and wife regarded as one person at common law)
· “To A and B, husband and wife, as tenants by the entirety”

· Same as joint tenancies, except (1) only for married couples and (2) neither party alone can sever his estate, meaning that destruction of right of survivorship is not possible unless both parties join in the conveyance

· Survivorship: Upon death of spouse, the other spouse gets the whole interest

· At common law, the four unities (PITT) plus unity of marriage were required

· Creation: Only 22 states still have it.  Most states that have it presume that unclear conveyances to husband and wife create a tenancy by the entirety.
· At common law, presumed for conveyance to two married persons

· Severance: Husband and wife cannot terminate without each other’s permission (see exception re: MWPA below)
· If husband and wife divorce, tenancy by the entirety terminates into tenancy in common (in most states ( in a few it becomes a joint tenancy)

· At common law, husband could alienate his share (l.e. and entire property if he survives wife), but wife could not. 

· If H ( X and H dies before W, then W has right of survivorship and X has nothing (“half a life estate and a bet”)
· Under Married Women’s Property Acts, wife either:
·  (1) has same rights as husband at common law to convey interest (Eastern), or 
· W has l.e. and whole property if she survives H (“half of the rents plus a bet”)
· This is the more creditor-friendly rule
· (2) neither spouse may convey his interest in the property (Western)
· This is the more debtor-friendly rule b/c creditor can’t collect on property debtor doesn’t have power to convey by himself
· MWPA also maybe eliminate tenancy by the entirety entirely (as in over half the states)
· MWPA effectively made tenancies by the entirety partitionable
· Most states don’t allow creditor to attach claim to tenancy by the entirety
Illustration

· O ( A, B, and C
· At common law: A, B, C have joint tenancy
· At modern law: A, B, and C are tenants in common with 1/3 interest
· If A then ( X
· At common law: X has 1/3 tenancy in common with B and C, who with X have 2/3 tenancy in common but with one another have 1/3 joint tenancy
· C breaks unity of by conveying to X, but not unity of possession
· At modern law: X, B, and C are tenants in common with 1/3 interest
· If C then dies:
· At common law: B and X are tenants in common, B with 2/3 interest and X with 1/3 interest
· At modern law: X, B, and (C’s heirs or devisees) are tenants in common with 1/3 interest
· O ( O and A
· At common law: Violates unity of time and title; can avoid this by using strawperson
· At modern law: This is okay, since statutes say you don’t need a strawperson
· O ( O
· Nothing happens
Statutes Reversing Common Law Presumption favoring joint tenancies

· Why reverse the presumption?

· Common law sought to aggregate estates (didn’t favor parcelization, hence primogeniture); modern law seeks to divide estates equally among siblings

· State loses money if it’s a joint tenancy rather than a tenancy in common b/c at death of joint tenant the interest passes automatically (no probate)

· “Probate court protection act”

· If the survivor doesn’t have to go to probate court, it’s easier for him to avoid paying the taxes upon the land passage

· New Hampshire Statute (512)

· Attempt to implement intent?

· Assumes that people don’t normally intend to create right of survivorship

· Actually that’s probably untrue.

· Probate court clerks protective act?

· Joint tenancies mean estate won’t pass through probate, meaning probate court loses business

· So, changing presumption to tenancies in common means more estates go through probate

· Conflict between granting and habendum clauses

· Granting vs. habendum clauses: Whereas a granting clause contains the words of transfer of an interest, a habendum clause defines the estate granted and declares the extent of the interest conveyed
· Deed’s granting clause said “to A and B and to the survivors of them.” 

· Habendum and warranty clauses said “to the grantees, their heirs and assigns.”

· General rule says that when there’s conflict the granting clause must prevail; the habendum clause can only add to or clarify the granting one.

· Grant says “survivors” but statute says “survivor”

· Given deed’s ambiguity, must check habendum clause, which suggests that right of survivorship wasn’t intended.

· Wisconsin Statutes

· Show interplay between the court and legislature

· Problem was partly that Wisconsin tried to avoid making retroactive changes (usually sensible)

· Fundamental problem was that it was unclear whether Wisconsin actually reversed the presumption.

Problems
· G ( “to A, B, and C.” A ( D and then dies survived by his widow E, to whom he was married at the time of the initial grant.

· G ( “A and B, husband and wife.” B ( D

· How does this come out if state has passed a MWPA?

Economic Relationships Amount Cotenants

· Partition and accounting are traditionally equitable proceedings, so a wider range of considerations is likely to come into play in these actions than in the others

· Rules for dealing with suits among cotenants (the following rules can be found in cases involving all types of cotenancies):

· If one tenant in common occupies the whole estate, claiming it as his own, it is an ouster of his cotenant, who must first establish his right at law, and thus recover his mesne profits

· Broadly, a cotenant is ousted when the possessory cotenant’s conduct prevents him from obtaining some benefit from the property which otherwise would probably accrue to him

· Bodily ouster of cotenant rare ( more commonly, ouster’s inferred from possessor’s (1) denial of title of his cotenants or by his (2) refusing to allow a beneficial rental sought by the cotenant to a third party, or by his (3) refusing to share the premises with the cotenant

· Where a cotenant occupies the premises without physical ouster or a demand for possession or rent from his cotenants, he may still be accountable for mesne profits or rents if the court decides his conduct actually prevents his cotenants from sharing in the benefits of his property (i.., ouster doesn’t have to be willful)

· Where one tenant in common actually receives the rents, issues, and profits, then he may be compelled to account for such profits actually received (this is by statute, not common law)

· Generally, this accounting is for net profits only

· There’s some authority that there can be no accounting between spouses holding as tenants by the entirety because there is one owner in such cases, the marital entity

· Where one tenant in common occupies the whole estate, without claim on the part of his cotenants to be admitted into possession, he is under no obligation to account—for he had right to such occupancy

· I.e., so long as cotenants are not excluded, each cotenant is entitled to possession as a right of concurrent ownership, and there is not duty to account for such use and occupation ( a cotenant not in possession, suing for a share in the rental value, must prove either ouster, refusal by the occupier to admit him, or agreement by the occupier to share the rents
· Rationale: Promote productive use of property ( one cotenant may occupy exclusively where this doesn’t injure his cotenants or cause loss of rents from willing third parties

· However, occupying cotenant must bear the ordinary expenses of preserving the property without right of contribution

· General rule: If none of the cotenants occupies the premises or if all do, each cotenant is entitled to contribution from the others if he pays more than his proportionate share of the taxes and other carrying charges on the premises

· Repairs:

· General rule is that a cotenant who makes even necessary repairs is not entitled to contribution

· However, there’s authority that if repairs become necessary during the absence of a cotenant he may be compelled to share in the expenses

· If a cotenant compelled to account for rents and profits, he’s usually allowed credit for expenditures made in connection with repairs ( however, if he enjoys exclusive possession he is under a duty to keep the premises in repair w/o the benefit of contribution

· Improvements

· General rule: A “share-the-cost” right does not exist re: costs of improvements erected by a concurrent owner (he’s considered to have made improvements as “volunteer”)

· Exceptions:

· If the improver is held accountable for rents and profits, he is entitled to credit for the proportion of rents and profits attributable to the improvements

· If partition proceedings are instituted and the court determines physical division of the land can be made w/o prejudice, the improved area of the land may be awarded to the improver

· If partition proceedings are instituted and the land is sold, the improver may be entitled to credit to the extent his expenditures improved the value of the land (cost or appraised value of improvements not controlling factors in this case)

· Acquisition of outstanding title

· Cotenant, if he redeems title from a tax sale or sale to foreclose a lien, may acquire title if the other cotenants don’t pay their proportionate share of the redemption price within a reasonable time

· No fiduciary or confidential relationship generally arises out of the concurrent ownership of property

Marital Property

Marital Estates

· The Rights of the Husband

· Three stages of husband’s right in his wife’s land

· Jure uxoris: Upon marriage husband gets an estate jure exoris in all land of which his wife was seised or became seised during the marriage

· Husband doesn’t get actual title, but has power to possess, rent, and sell the land

· Upon death of husband or wife without children having been born into the marriage, or upon absolute divorce, this estate ceased

· Curtesy initiate: Upon the birth of a child husband’s estate in those lands of which his wife was seised with a beneficial interest which the issue of the marriage might inherit became known as curtesy initiate
· This estate lasted for the life of the husband even if the wife predeceased him (larger estate than jure exoris)

· Curtesy consummate: Upon wife’s predeceasing husband, if issue had been born, husband’s curtesy initiate became curtesy consummate, and he became solely seized of an estate for life in al his wife’s land

· Right of the Wife (Dower)

· Dower: An estate for life in 1/3 of the lands of which the wife’s husband was seised of a beneficial interest during coverture in fee simple or fee tail, which the issue of the marriage (whether or not there was issue) might have been heir

· During the marriage the dower is inchoate—not transferable and gives wife no cause of action

· Upon husband’s death wife acquires no seisin (in contrast to curtesy), but does get right against husband’s heirs to 1/3 of the land assigned to her

· Only after assignment does the law recognize the wife as a life tenant with a transferable and defendable interest

· Neither dower nor curtesy consummate could be barred by actions of either party during the time of marriage (though could be barred by pre-nups)

· Married Woman’s Property Acts

· Removes the common law disabilities against married women (married women’s property rights become same as though she were a single woman)

Community Property
· Used in 9-ish(?) western states:

· Main idea: Absent a pre-nup, whatever husband and wife earn during their marriage belongs to them jointly (is split 50-50)
· Whatever property each brings into the marriage, and whatever each receives by gift, devise, or inheritance stays the property of whichever spouse receives it, however

· Its earnings that are shared in common

· Survivorship: As general rule, surviving spouse entitled to ½ of the community property, other half passing according to will or by default if intestate

· Community property liable to debts of the community but not to the separate debts of each spouse
Holbrook
· Holbrook v. Holbrook, OR SC, 1965 (p.510) (Gilbert’s 177)
a. Background: H and W create a joint tenancy with right of survivorship.  Purpose of creating joint tenancy was to create a sort of insurance policy for W.  H had right to receive rents from and sell the land, but in case of sale W would get half of proceeds.  H and W divorce, H conveys his interest to nephew J, H dies.
· Holding: The conveyance to the nephew was deemed void.  Oregon did not allow joint tenancies, and the Court chose to interpret them as creating joint life estates with alternative contingent remainders in the survivor.  So, ex-wife acquires full interest in property.
· Rule: In jurisdictions where joint tenancy has been abolished, courts construe language intending to create a joint tenancy as creating concurrent estates for life with indefeasible (i.e., unalterable or non-voidable) contingent remainders in the life tenants, the remainder to vest in the survivor.
· Effect of this is to create a joint tenancy with no severability (much like a tenancy by the entirety)

· OR statute abolishing joint tenancies:

· 1854: OR changed presumption to favoring tenancies in common
· 1862: OR passes statute abolishing joint tenancy (essentially repeals the 1854 statute)

· 1953: OR passes a new consolidation statute that unrepeals the first staute while codifying the second ( inconsistent statute

Landlord and Tenant Law
Basics
· Fee owner (landlord) grants tenant the right to possess for some period (fixed, periodic, or at will) less than infinity

· Tenant gains possessory interest in the land

· The fee owner reserves to himself an interest in the land expressed in terms of money (rent)
· Lease: Contractual promise by tenant to pay the rent

· Usu. accompanies grant
· We do not separate the lease and grant, unlike with buying suburban house

· Usually gives landlord forfeiture right, i.e., right to evict tenant when rent’s unpaid; otherwise state statutes provide the same right.

· Sometimes gives forfeiture right for tenant breaching other covenants—more common with commercial leases than residential ones.
· All states relieve tenant of obligation to pay rent if landlord evicts him

· Short-term lease exception: Under S/F, a lease of more than three years must be in writing (if not, creates only a tenancy at will)
· At common law G could grant to A reserving a rent in perpetuity ( freehold interest subject to a rent

· Since landlord has not parted with his seisin, he has a fee subject to a term of years

· Summary proceedings

· When tenant doesn’t pay rent, landlord can recover possession through summary proceedings, usually occurring in court designated for this

· When tenant assigns remaining time in lease to another, the original tenant remains liable for rent to the landlord—called liability of a surety—the new lessee being liable to the old one; this reflects contract theory prevailing over property theory, under which the assignee would likely be liable to the landlord.

· Previously the tenant didn’t have the right to refuse to pay rent when the landlord breached a covenant, unless the covenant breached was the covenant to give the tenant the premises
· Recent changes have emphasized contract-law nature of leases rather than property-law nature
· Changes have occurred over past 40 years (very fast for property law)

· Much of the change has been statutory; ideas came from judges, but adoption was the result of legislatures

Types of Non-freehold Estates

· Term or estate for years: Any estate for a fixed period of time (set beginning and ending date)
· A term for a fixed period of time; most common type of the true leaseholds

· Term can be cut short, with no additional notice of termination required

· A grant “to A for 99 years” does not violate R/P because both the landlord’s and the tenant’s interests are vested from the start

· Some states, however, put statutory restrictions on leaseholds, though most permit long ones

· The term of years in a lease is freely alienable and may pass to lessee’s legatees and devisors by will and intestacy (though provisions to the contrary are frequent and enforceable b/c Rule against direct restraints on alienation does not generally apply to leaseholds)

· Automatically ends on the date set

· If tenant stay, usu. becomes a periodic tenancy

· Periodic tenancy: Tenancy which continues from one period to the next with no fixed expiration period (no set ending date), subject to cancellation by party within the statutory period

· Like term of years in all respects except it has no fixed expiration period 

· Runs from period to period, subject to cancellation by either party’s giving notice to the other within the time fixed by law

· Lease with no stated duration; continues indefinitely until terminated

· I.e., if notice of termination not given, tenancy is automatically extended for another period

· Tenancy at will: Tenancy which has no stated duration and which may be terminated at any time by either party
· Tenancy subject to cancellation by either party at any time

· Not alienable; attempted alienation, death of either party, or alienation/conveyance of the underlying fee destroys the tenancy

· Rarely created on purpose; usually result of an unsuccessful attempt to create something more (arises by implication)
· When a tenant enters in good faith under a void lease, courts frequently call him tenant at will, so that he will not be liable for trespass unless and until the landlord gives him notice to quit

· Once tenant at will pays rent, often converts to periodic tenancy

· Some jurisdictions have made tenancies-at-will equivalent to periodic tenancies by requiring 30 days notice to move out

· Tenancy at sufferance: When a tenant holds over at the end of a valid lease
· Hardly a tenancy at all; term describes tenant who holds over after the end of his term

· Landlord may, at any time, treat tenant as trespasser and eject him or bind him for another term (not to exceed one year; length depends on length of original term or how rent was originally reserved) (landlord has right of election)
· Thus, tenant is a tenant if the landlord allows (suffers) it
Implied Warranty of Habitability

Lemle
· Lemle v. Breeden, HI SC, 1969 (p.771) (Gilbert’s 246)
· Background: ∆ rented her luxury “Tahitian” style house in Honolulu on short notice to wealthy π from New York who inspected premises during daytime, paid deposit, and moved in with family.  Rats arrived during night, π’s family camped in living room for three nights, efforts to exterminate rats having failed.  π alleged constructive eviction and breach of implied warranty of habitability.
· Holding: Court holds that the rats were a violation of the implied warranty of habitability, which allows L to rescind the lease contract and gain restitution damages.  Doesn’t consider question of constructive eviction.
· Court uses contractual analysis to get here:  Leasing property involves a contract.  As in consumer protection, there’s an implied warranty that the item leased/purchased will be as the lessor/purchaser would reasonably expect it to be (π had a “legitimate expectation” that the premises would be habitable)
· Rule: Where a person is forced to abandon their leasehold (constructive eviction), the lessor is held as having breached his Implied Warranty of Habitability, and can sue for restitutionary damages
· Constructive Eviction: When the landlord does something that deprives tenant of use and enjoyment of the premises, for which reason the tenant moves out
· Requires the tenant to vacate the premises b/f he can receive damages.  As in Javins, though, this may not always be possible
· Implied Warranty of Habitability: Contractual view of landlord-tenant relationship, allowing for damages, reformation, and/or rescission of a contract
· Implied warranty of habitability very common for short-term leases of furnished premises
· The remedy, recovering deposit and ending lease, is the same as the contractual remedy for rescission
· What the court says and why:
· Inadequate opportunity to inspect the premises before moving in:

· Common law rule said there was no implied covenant or warranty that premises are in tenantable condition or adapted to purposes for which leased; 

· Justification: Tenant was subject to caveat emptor and must inspect the place before renting.

· BUT, there was well-established exception to this rule for short-term leases of furnished homes (allowed tenant in short-term lease to claim constructive eviction if premises were uninhabitable)
· Even though this case fits well in the exception, court implies warranty of habitability

· Idea is that tenant always has disadvantage relative to the landlord

· Analogizes landlords and manufacturers

· Presumably manufacturer knows his product better

· Legitimate expectations unmet

· Notion that tenant was duped

· But really, we have New Yorkers whose expectations are just different, AND Donahue counter’s that π’s expectation about rats might not have been legitimate in Hawaii, where beaches are covered in rats.  Was this holding just to protect tourism?
Javins
· Javins v. First National Realty Corp., DC Cir., 1970 (p.749) (Gilbert’s 249)
· Background: Tenants who had been living in housing at Clifton Terrace refused to pay rent, premising their refusal on a number of violations of the DC housing code that had arisen after their rental agreement
· Holding: A covenant to repair, or fix defects of a residence, is implied in the leasehold contract, and the tenants, as damages, could have their rents reduced
· Rule: Part of a Landlord’s Implied Warranty of Habitability is a Covenant to Repair (which is not waivable), so violations of warranty might occur even after a tenant moves in and the tenant is then justified in withholding rent
· How this decision differs from what went before (Lemle):
· Source of standard as to what landlord is to provide is measured, not by expectation of the tenant, but by housing regulations/statutes

· The breach was of a housing code violation, not a “contract’ (as in Lemle)

· The covenant to repair is not contract law, as is the implied warranty of habitability, but rather an obligation being imposed on the landlord
· The violations occurred after the lease had begun, not at the start (as in Lemle), so repair covenant was ongoing during the terms of the lease
· Different remedial situation: Here the tenants stayed even after the violation, so there’s not constructive eviction

· In Lemle, the tenants didn’t remain, so there was an easy contract solution—recission and restitution; can’t argue recission here
· Argument for extending covenant to repair:
· Times have changed: Tenants no longer jacks-of-all-trades able to fix problems themselves, and units today are more difficult to fix than old cottages at common law
· Analogy to consumer protection cases (more efficient to require landlord to ensure the quality of the premises)
· Nature of the market (too few places to for too many people)
· Required by the housing code ( the court can’t impose an illegal contract (one in violation of the housing code)
· Also, there are implicit racial undertones in this case; the implied-at-law covenant to repair protects impoverished people in low-income inner-city housing (mostly minorities)
· Arguments for making the landlord’s covenant to repair non-waivable
· Inequality of bargaining power between landlords and tenants
· The housing codes are the law
· Poor housing is detrimental to all of society
· The remedy:
· Rescission and Restitution: tenant can vacate and terminate lease and then collect damages for the breach (like damages for breach of contract)
· Tenant can withhold rent and bring code violations when the landlord sues to evict for non-payment.  The tenant’s rent might then be reduced by the difference between the market value and the actual value.
· Specific Performance: Make the landlord repair and make the tenant pay full rent.
· Apply a number of other statutory remedies.
· Problems with the decision:

· The covenant to repair here is not part of the contract as traditionally described ( we’re imposing it on the parties

· This is problematic b/c it means (1) the covenant to repair is not waivable, and (2) also because we don’t have a clear means for discerning the remedy

· How do we calculate damages?

· The problem of damages: The standard measure of damages in contract law is ([value of what you bargained for] – [contract price – value of what you got]), but which measure do you used as the value of what you bargained for?

· Rent – [rent – fmv as is]

· Problem: If the market’s working, [rent – fmv as is] will be $0 b/c rent will reflect fmv as is, no fmv as warranted

· Donahue: Rental value of below-code premises tend to reflect fmv as is, not fmv as warranted

· Rent – [fmv as warranted – fmv as is]

· Problem: “Fmv as warranted” is a fiction, a hypothetical premise

· Rent - % reduction based on percentage of premises not able to be used

The Ackerman Analysis: Economic Effects of Imposing Warranty of Fitness of Premises
· Ackerman Analysis: Rents will not increase with implied warranty of habitability; nor will supply of low-income housing decrease

· Conditions under which Ackerman analysis will work:

· Inelastic supply of housing at the margin

· Elastic demand at the margin

· There are a significant number of marginal tenants

· All units are earning rents – Wrong

· Code enforcement does not improve landlords’ ability to price discriminate - Wrong

· Code enforcement will not shift the demand curve

· Transactions costs are relatively low – Not Realistic
· Summary
· The empirical evidence is mixed (warranty seems largely ineffective)

· The moral point: Tools to go after bad landlords, give tenant more power
· The racial point

· Income distribution – not villainous landlords, but people just can’t afford good housing (poor people are poor)
Rent Control

Basics

· Rent control treats provision of public housing as if it were a public utility. Huge disincentive to building new housing and for tenants to relocate (because it’s local)

· A landlord under a rent control ordinance cannot evict a tenant at the end of a term and rent to a new tenant at the market rate.  A tenant’s lease must be renewed unless there is a good cause for eviction. 

· Although constitutional in general, rent control ordinances must provide a landlord with a just and reasonable return on her property.  If it does not allow a landlord to profit under changing economic conditions, it constitutes a confiscatory “taking” in violation of the Takings Clause of the US Constitution.

· E.g., Helmsley v. Borough of Fort Lee: held unconstitutional a rent control agreement not allowing landlords to raise in light of inflation because it “would have a foreseeable confiscatory effect.”
Pennell
·  Pennell v. City of San Jose, US SC, 1988 (p.803) (Gilbert’s 266)
· Background: City rent control ordinance allowed landlords 8% annual rent increase, and if they wanted more and tenant objected, hearing was held to determine increase’s reasonableness.  Hearing officer was to consider several factors including the hardship the increase would impose on the tenant.  Pennell challenged whether this factor was Constitutional.
· Holding: The Court found that rent control is not facially unconstitutional under either the Due Process or Equal Protection clauses, as it is part of a policy that the legislature is free to adopt: protection of consumer welfare.
· Rule: Rent Control is held Constitutional as bearing a relation to a legitimate and rational policy that the legislation is free to adopt: protection of the poor, and welfare of housing consumers.  Still, however, rent control must allow landlords a “reasonable rate of return.”
· Argument at issue:
· Takings argument:

· Π’s argument: Ordinance a taking b/c it allows hearing officer to reduce rent below what would be “reasonable” in the circumstances by taking tenant’s “hardship” into account ( i.e., additional reduction in rent beyond “reasonable” amount is a ”taking” 

· Court’s response: (1) there’s no evidence that a hearing officer has ever used the Ordinance’s “tenant hardship” clause to reduce rent beyond would it would have been set on the basis of the other factors listed in the ordinance and (2) the Ordinance does not require a hearing officer to reduce rent based on tenant hardship (simply a possibility)
· So, case not ripe for adjudication b/c in order to decide if something constitutions a taking we have to see a particular application to a particular π (very fact specific)
· Due Process but not Takings argument

· π’s argument: Ordinance unconstitutional on its face on due process grounds b/c it’s asking some individual people to bear a public burden that should be borne by the public as a whole (e.g., like with public utility rates)
· Court’s response: Legislature has the power to protect consumer welfare, and its legitimate for a legislature to control rents so long as the landlord is receiving a reasonable rate of return.
· Equal Protection Argument

· π’s argument: Ordinance unconstitutional because arbitrarily treats landlords w/hardship tenants differently from landlords w/o hardship tenants 

· Court’s response: Ordinance has legitimate purpose—helping disadvantaged tenants—and you can’t help disadvantaged tenants w/o distinguishing between landlords with disadvantaged tenants and those without (and since this is strict economic regulation rather than racial or religious discrimination, the threshold the government must reach to justify its actions is much lower)
· Dissent (Scalia): Wants to hold the ordinance unconstitutional on due process grounds by looking at the individual unit with the hardship tenant (conceptual severance) and finding the ordinance denies the landlord a reasonable rate of return re: that unit
· Donahue rejects this because he says it requires conceptual severance ( like Rehnquist, he says you need to look at the building as a whole to see if the landlord’s getting a reasonable rate of return
· For the first time, rent control’s allowed during peacetime conditions when legislature sees problem
· Epstein argues rent control is unconstitutional because it takes the landlord’s reversion 
· Esptein: In order to make rent control work you have to require that the landlord renew the lease at the regulated price, which deprives the landlord of part of his reversion
· Donahue: We’re talking about freehold interests subject to a term of years, so the landlord always retains a reversion; plus, this is conceptual severance in spades (looks at only one tiny piece of landlord’s property)
Braschi
· Braschi v. Stahl Assocs. Co., NY Ct. of Appeals, 1989 (p.813) (Gilbert’s 209)
· Background: NYC regulation: upon death of a rent-controlled tenant, landlord may not evict surviving spouse of deceased tenant or other member of deceased tenant’s “family” who has been living with the tenant.  Braschi lived with Blanchard, the rent-controlled tenant, from 1975 to 1986.  Both were men and had an interdependent relationship.  After Blanchard’s death, landlord sought to evict Braschi on grounds he wasn’t a “family member” within the meaning of the regulation, but rather merely a licensee
· Holding: The term “family” in the regulation includes life partner.
· Rule: This Ordinance allowed rent-controlled apartments in NYC to pass to members of the decedent’s “family.”  Here the Court held that in this context the word “family” includes a same-sex partner living in the apartment.
· Suppose that a married couple didn't do any of the things that Blanchard and Braschi did, would the survivor not be entitled under the statute?
· Is Sullivan well distinguished?

· Sullivan: Landlord in rent stabilization scheme need only offer lease renewal to tenant of record, not to family member of tenant of record

· Court distinguishes by differentiating rent control (this case) from rent stabilization (Sullivan)

· Problem with this distinction: NY’s policy is to get people out of rent control and into rent stabilization.  The court’s ruling here frustrates that intent, because it makes it easier for people to stay in rent control

· Donahue: In rent stabilization statute, life-partners explicitly would not have qualified as “family,” so they shouldn’t qualify here
· Donahue: Argument that rent stabilization decision doesn’t apply here is ridiculous

· What this argument is really about: courts vs. legislatures:

· Majority: Legislature will overrule us if we don’t rule this way, so we’re not really getting ahead of the legislature

· Minority: This is properly a legislative issue.  It’s for the legislature to decide whether or not to cover the particular relationship (this is an example of judicial legislation)

· Counterpoint: In discrimination cases (like this one), the majority is likely to discriminate, so we need an antimajoritarian court (willing to depart from the usual course of following the words and intent of the legislature) to protect those being discriminated against

· Donahue: The relationship between the court and the legislature is backwards here (the Court ought to wait for the legislature to change things instead of trying to anticipate it)
Is Rent Control a Good Idea?
· No: Landlords (1) seek alternate uses of property (convert to condos), (2) invest less in existing property, (3) less likely to build new units (b/c of rent controls), (4) probably still find ways around law to charge much higher prices now possible b/c of increased demand and decreased supply

· Donahue: If we were serious about eliminating the housing shortage we’d build more dwellings rather than impose rent control; local communities, however, want to keep school enrollment down (to save taxes), so they zone in ways that keep discourage building

TOPIC III: PRIVATE AND PUBLIC CONTROL OF LAND USE

A. Private Controls on Land Use

Introduction: Nuisances, and Some Economics

Nuisances, Generally
· Problem with “absolute” property rights: conceding one owner total discretion in the use of certain land, without restraint or liability for harm caused, simply cannot be reconciled with comparable rights of any value in his neighbors

· Nuisance: Land use that is causing one or more other people appreciable harm (to be a nuisance must be both substantial and unreasonable) ( unreasonable interference with the use of another’s land
· IMPORTANT: Nuisance is interference with another’s use and enjoyment of his land; trespass is interference with another’s interest in exclusive possession
· Public vs. private nuisances

· Why trespass is a better suit for recovery than nuisance:

· Trespass deals with the right of possession; nuisance deals with the privilege of use

· Generally, injunctive relief is more automatic in cases of trespass or invasion than in cases of nuisance

· In trespass but not nuisance ∆ is liable whether or not he causes substantial harm ( indeed, in nuisance ∆ not liable even if his conduct causes substantial harm, provided its adjudged to be “reasonable” (i.e., more beneficial to the nuisance creator than harmful to the sufferer)
· I.e., in nuisance cases if the cause of the harm is “reasonable,” that’s the end of the story

· In trespass but not nuisance, conduct sure to cause an invasion of π’s land can produce liability for all resulting harm whether or not it or any harm was foreseeable

· In trespass π seeking an injunction may be less troubled by a balancing of the equities

Boomer
· Boomer v. Atlantic Cement Co., NY, 1970 (p.857) (Gilbert’s 362)
· Background: Cement Co. was polluting the air, causing neighbors damage in the amount of $535/mo..  Neighbors of the factory sought an injunction forcing plant to stop polluting.  Lower Courts had denied the injunction b/c plant was worth $45 million (much more than the $535/mo. damages it was causing) but required payment of damages up to the time of trial, which would allow the π’s to sue to recover every few years for new damages.
· Holding: The Court granted the injunction but conditioned it on payment of permanent damages (present discounted value).
· In determining whether to grant the injunction, the court balanced the equities.  A had invested millions into the cement plant, which the court thought outweighed any benefit to B

· Rule: When there is a “large disparity of economic consequences between allowing the nuisance and granting an injunction to bar the nuisance, the court has the power to condition the injunction on equitable grounds.
· What did the Ct. of Appls do that the lower courts had not already done?
· Lower courts (1) denied injunctive relief and (2) assessed damages only up to the time at the commencement of trial (left door open to further damages or injunctive relief later)
· Ct. of Appls. (1) issued injunction but (2) made it conditional upon ∆’s meeting certain conditions (i.e., injunction would be dissolved if ∆ paid π the value of ∆’s permanent damage to π’s homes ( firmer/more lasting solution (makes it so there won’t be any further suits)
· Alternate argumens:
· Pollution itself is an inherent “bad” and so should not be protected in equity
· Even the tiniest public interest should be protected from even the largest private interest

· Answer to Jasen’s dissent:
· Dissent:
· It’s unconstitutional to impair private lands for private use
· Answer:
· The private/public distinction is inherently malleable (you could argue the plant provides an enormous public benefit in the cement it manufactures)
· Making a rigid public/private distinction here doesn’t make sense; we don’t know how widespread injunctive costs would be (might affect the whole industry)
· What about AP? ( isn’t AP taking private property from one person and giving it to another?

· You have no constitutional right to any particular remedy, just a right to some remedy
· If we’re to “balance the equities,” how do the following things cut:
· ∆’s investment was $45 million, π’s permanent damages $185,000
· Π’s were residential users, not industrial, commercial, or agricultural
· Other residents of the area who were not parties to the suit were harmed by the ∆’s activities
· ∆’s had complied with all relevant zoning and environmental protection laws
· ∆ could not have easily predicted that it would be held to be a nuisance, but it could have predicted that its operations would harm those like the π’s
The Coase Theorem (Gilbert’s 365)
· Coase Theorem: Assuming zero transaction costs, liability rules will not affect resource allocation (b/c the person whose desired activity is worth more will pay the other to be able to do it)
· I.e., Where we place liability is irrelevant (or at least not determinative) b/c bargaining will occur
· Theoretical underpinnings:
· Nuisance cases are really cases about incompatibility, not about causing harm 
· Thus, the causation is joint ( both parties are to blame b/c if the one hindered by the nuisance wasn’t there, there wouldn’t be any nuisance in the first place
· What Coase says courts ought to do (assuming his theorem is correct):
· If we want to avoid misallocation of resources, courts ought to figure out where the greatest value is, and place decisions with the party that has the greater value (i.e., grant injunctions based on which party has the more value-full activity) ( in doing this, courts will most approximate a world of zero transaction costs
· Why the theorem isn’t right:
· Even taking all the assumptions as given, there’s no saying that the parties will be able to decide how to split the surplus ( these deals don’t always result in surpluses, and the person with the injunction is more likely to end up on top
· The problem is that these are cases of bilateral monopoly with no market price in the background to guide negotiations
· Also, the theorem only works if there’s a surplus; therefore probably won’t work at the margins
· Applied to Boomer (how Boomer shows Coase is wrong):
· The value of the residents of their homes is probably higher than the market price b/c otherwise they wouldn’t be there anymore (would have sold and left)
· Puts residents at a bargaining disadvantage b/c the plant knows the residents’ bargaining position (knows the market value of their homes)
· The decision about whether or not the plant should operate should be made before the plant is built, not after $45 million has been sunk into it (in this case, planning ahead would be much more efficient than bargaining after the fact)
Non-Possessory Interests in Land

Basics

· Corporeal vs. incorporeal hereditaments
· Corporeal: Possessory
· Incorporeal: Non-possessory
· Hereditament: Inheritable interest
· Iura in re sua vs. iua in re aliena
· Iura in re sua: Rights in one’s own thing
· Iura in re aliena: Rights in the things of another
· Historically, there was in some quarters a notion that we should avoid non-possessory interests
Easements vs. Covenants
· Right in the land of another vs. estate
· In determining what sort of interest it is, ask: “Is the interest created in the land of another, or is it an estate with a right in itself?”
· Easement vs. covenant
· If it’s a covenant, it should contain promissory language either to do or not to do something
· If it’s an easement, it should make a grant of some kind (e.g., a grant of  right of way)
· BUT, this grant can also be phrased in promissory language (meaning you can write almost any grant as an easement, and almost any easement as a grant)
· If the language includes the phrase “right of way,” it’s an easement, no matter what else it says (even if then says it’s a covenant)
· A promise “not to sue,” though it sounds like a covenant, actually creates an easement
· Relation:
· Affirmative easement: Gives the holder of easement the right to do something re: the burdened property that he otherwise wouldn’t have been able to do
· Negative easement = Negative covenant: Gives the holder the right to prevent the owner of the burdened property from doing something re: the burdened property
· Affirmative covenant: Gives the covenant holder the right to compel the owner of the burdened property to do something re: the burdened property
· Opposite of affirmative easement ( in an affirmative easement, the holder has a right himself to do something; in an affirmative covenant, the holder of the benefit has a right to compel someone else (the covenantor) to do something
· In an affirmative covenant, the covenantor has himself promised to do something for the covenantee
· Instruments that give the holder nonpossessory right to do something almost always classified as giving easements, whereas those that give the right to compel another to do something almost always classified as covenants
· Affirmative vs. negative
· Appurtenant vs. in gross
· Dominant vs. servient
· Burden vs. Benefit
Types of Private Control

· Categories of private land-use arrangements:

· Easements

· Profits

· Licenses

· Covenants

· Equitable servitudes

Appurtenant vs. In Gross
· All but licenses can be further divided into:

· Appurtenant: If benefit of the agreement is attached to another piece of (normally neighboring) land

· In gross: If benefit of the agreement is not attached to another piece of land

· Easements, covenants, and equitable servitudes can be subdivided into:

· Affirmative

· Negative

Easements
Easement Basics
· Easement Defined

· An easement is an interest in land in the possession of another which

· Entitles the owner of such interest to a limited use or enjoyment of the land in which the interest resides

· Entitles him to protection as against third persons from interference in such use or enjoyment

· Is not subject to the will of the possessor of the land

· Is not a normal incident of possession of any land possessed by the owner of the interest

· Is capable of creation by conveyance
Creation of Easements

· By express grant: All formal requisites that apply to the creation of estates of a certain duration must be complied with in the creation of a comparable easement

· S/F requirements:

· Writing

· Exception for interests of a short period (in some states)

· Witnesses, attestation, etc.

· Statutes have eliminated the requirement of a seal in a substantial majority of states, but most states have not done away with the requirement of a written instrument for conveyance of an easement

· By implication: Easement creations that don’t fulfill the S/F but are still valid:

· Prescription: Like AP, but no possession; arises b/c of use for S/L

· The use must be adverse to the owner of the property/easement

· Oral transactions that give rise to estoppel or part performance

· By implication:

· Implied from a platt: When a developer includes in a deed a map of a subdivision showing streets, but the deed doesn’t specifically grant an easement over the roads to the deed owner, court will imply an easement from the map (“platt”)

· Implied from a quasi-easement: When there’s a driveway leading to a back lot and a person buys the back lot, the court will imply an existing quasi-easement on the driveway to the back lot

· Implied by necessity: When someone (i.e., idiot) buys a landlocked piece of property, the court will imply an easement by necessity
· Usually in easements by implication the court will require that there have been unity of title at some point in the past (e.g., landlocked back lot had been part of larger lot)

· Creation by express grant
a. Must pass the Statute of Frauds (i.e. a written instrument signed by the grantor).  If it does not, it is generally interpreted as a license.  Exceptions to SoF include fraud, part performance, estoppel, easements by implication and prescription, and easements lasting less than one year.

b. When it is unclear whether the grantor intended to grant an easement or fee simple, an easement is evidenced by:

i. A grant of limited use

ii. A grant for a limited purpose

iii. A grant of an identified space without clearly marked boundaries

iv. Sale for less than the fair market value of a fee simple

· Creation by implication

a. An exception to the Statute of Frauds, and so a written instrument is not necessary.  
b. Implied easements are limited to two kinds:
· An intended easement based on an apparent use existing at the time the servient tenement is separated from the dominant tenement.  99% of easements by implication are created this way, resulting from dividing property.
Types:
· “plat” easements (most common) implications from a picture
· Preexisting “quasi-easement” 
· Requires original unity of title between tenements
· By reservation, reserved a benefit for the original owner.  Required “strict necessity.”
· By grant, gives benefit to a new owner.  required only “reasonable necessity”
· An easement by necessity
· If there is no other way to get in and out of property, as in a landlocked situation, the court will imply an easement of necessity. In such a case, some states even relax the requirement of prior unity of title and therefore grant a private right of eminent domain
· Access by water is generally not sufficient to make reasonably effective use of the property
· In occasional cases, the court denies granting an easement by necessity to a party who voluntarily caused the access problem, so that estoppel is warranted against them.
· Creation by prescription

· Similar to adverse possession.  Usually requires (i) open and notorious use (ii) adverse and under a claim of right (iii) continuous and uninterrupted throughout the requisite  period
· The same statute of limitations period as a state uses for adverse possession applied for prescriptive easements
· A permissive use can change to adverse if the person performs acts that reasonably should put the owner on notice that the user is claiming a right to use the land.  There is usually a presumption of permissiveness among neighbors.
· Exclusive, Color of title and payment of taxes are not required for prescriptive easements
· Generally, only affirmative easements can arise this way
· Creation by estoppel or part performance

· applies to oral easements as it does in other interests (like Hayes v Hayes)  There is an oral grant and then it’s taken out of the SoF by part performance
Determining whether it’s an easement:

· Easement or fee?

· Where language of purpose appears in a conveyance, at least in the granting clause, courts typically construe the easement as creating but an easement

· Factors likely to push court toward an easement construction (as opposed to a fee):

· A lack of particularity in the description of the land in question

· A large disparity between the price paid by the grantee and the value of the full estate

· The express retention, by the grantor, of substantial rights in the affected land

·  “Reserve” vs. “Except”

· Historically, “reserve” = grantor retained an easement over the granted land, while “except” = grantor wished to retain a fee in smaller part of a larger tract he was granting

· This distinction is now doubtful

· Easement or lease

· When determining whether easement or lease, these factors become less reliable and the line harder to draw

· Easements usu. paid for with a lump sum, whereas periodic rent usu. indicates a lease

· Easement usu. not limited in time; lease usu. is

· A leasehold is a possessory interest in land; an easement lacks a possessory interest

· Easement or license

· If the requirements for conveyance of an easement haven’t been met, normally something less will have been created

· Nonetheless, adherence to all easement formalities may fail to produce an easement if the transaction shows the parties intended a lesser interest

· Traditionally, “grant” was the appropriate word for creating of an easement; now courts more likely to look towards intent

· Easement categories:
· Type of easements: appurtenant vs. in gross:

· Appurtenant easements: Easements intended (1) to enhance the usefulness or value of other land owned by the holder of the easement and (2) to pass with the land upon conveyance

· Land encumbered by appurtenant easement called a servient tenement or estate

· Land benefited by appurtenant easement called a dominant tenement or estate

· Easements in gross: Does not benefit the holder in the use and enjoyment of his land; rather, merely gives the holder the right to use the servient land.
· Appurtenant easements are favored.  If an instrument creating an easement is ambiguous, courts generally construe it as creating an easement appurtenant to the land, as the scope of an appurtenant easement is more easily determined and the owners are more easily identified

· Type of use: Affirmative or negative:

· Affirmative easements: Permit  the holder actively to use the grantor’s property, generally with some related reduction in of the grantor’s scope of use

· “Active” use = casting of harmful effects on the grantor’s estate that would, but for the easement, be actionable as nuisance or trespass

· Negative easements: Passively enjoyed by the holder; holder doesn’t have right to walk or drive or throw pollution onto grantor’s land, but rather has power to prevent grantor from doing things on his land (short of nuisance) which would render his (the easement holder’s) property less pleasant or useful or valuable

· Generally restricted to easements of air, light, water, ways or roads, support, and fences
· Importance of notice: A conveyance of the servient estate to a bona fide purchaser without notice of the easement can cause its extinction if the easement wasn’t created by prescription.

· If the easement’s recorded, this generally counts as fair notice.
· Duration of easement: If it lasts forever, it’s called an “easement in fee simple”
Waldrop
· Waldrop v. Town of Brevard, NC SC, 1950 (p.896) (Gilbert’s 322)
· Background: T owned a small portion of land for a garbage dump.  The deed allowed the town to use the land in this way without risk of it being called nuisance and said that a “covenant” to allow the dump ran with the adjoining land.  W, who did not have that deed with the easement in it in his direct chain of title, purchased adjoining land and then sued for nuisance.

· Holding: The Court says that the words in the deed form an affirmative easement to maintain a nuisance, even if not expressly worded that way.
· Court’s hold T owns an appurtenant easement re: the garbage dump, the dump being the dominant tenement and the servient tenement being the whole remaining 115 acres

· Rule: A covenant or agreement may operate as an easement if it is necessary to give it effect to carry out the manifest intention of the parties.
· Importance of deciding whether this is an easement or a covenant:

· If it’s an easement:

· The burden of disproving an easement lies on person trying to deny it (here, W). The presumption is in favor of an easement. 

· Easements are not subject to the doctrine of changed conditions.

· Notice: A person is deemed subject to the easement even if it isn’t in their direct chain of title (i.e., you don’t have to show the purchaser had notice of the easement in order to enforce it).  
· Easements are, however, subject to the recording act, but this easement was recorded because it was part of the original deed conveying the 5-acre lot to the town, which deed was recorded.  
· Thus, T wins.
· If it’s a covenant:

· The burden of proving a covenant lies on the person seeking to enforce it (in this case, T).  The presumption is against a covenant.

· If covenant, the doctrine of changed conditions might have applied in equity.  

· Unlike easements, covenants are subject to the doctrine of changed conditions (which says that if conditions have changed such that it no longer makes sense to enforce the covenant, the court won’t)

· The neighborhood has really grown up around the dump site, so the effects of the nuisance might have become exasperated enough for the Court to grant the injunction in equity. (but this doctrine still only applies if the “changed conditions” occur outside of the immediate disputed vicinity, so even if it had been a covenant it still wouldn’t have mattered re: the doctrine of changed conditions because it was the area itself that changed)

· If covenant, notice might have been an issue.

· A subsequent purchaser of land restricted by a covenant is not bound by the covenant if he had no notice of it (i.e., a person seeking to enforce a covenant has to show the purchaser had notice of the covenant).  
· The court suggest that a subsequent purchaser is deemed to have no notice of a covenant if it is not in his direct chain of title (i.e., if the covenant is outside the chain of title there’s not sufficient recording notice).  Thus, to enforce a covenant in equity, it has to be in the direct chain of title.  
· It’s possible the court here is suggesting that race notice in NC is weaker than in other states, perhaps because NC has a pure race recording statute

· So, were it a covenant, W would have won.

· How to check title in the records office index (let’s say you’re Waldrop):
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· The Recording office takes in title-relevant documents in chronological order, puts stamp on them, and then posts them in books, also in chronological order

· Two indexes, vendor and vendee, that list the conveyors’ and conveyees’ names:
· Vendee Index:
· Check vendee index for Tinsley’s name; find he purchased from Shipman

· Entry will contain reference to the deed and brief property description

· You check whether Shipman owned the place to begin with, and you find that he owned more land that what Tinsley bought

· Vendor Index:
· To find whether Shipman sold adjacent land to a different party

· Here you would find the conveyance to the town and could have (but probably would not have) checked the deed and discovered the agreement

· Why this is an easement:

· Court holds the town’s interest is a right to do something (affirmative easement) rather than a right to prevent someone else from doing something (negative covenant)
· Holding that it’s a covenant would enable W to enjoin the town’s use of the garbage dump, which would run contrary to Shipman’s and the town’s clear intention in the original deed to the dump area to allow the town to build a dump there without having to worry about getting sued (In NC a garbage dump is a nuisance per se)

Cox

· Cox v. Glenbrook, NV SC, 1962 (p.904) (Gilbert’s 315)
· Background: G granted easement to Quill “with full right of use” over its roads. G is a serene resort, and Quill owned property such that his only access to the highway was over G’s road. Quill sold his property to C, who now wants to develop it into a subdivision. As part of preparing to develop, π’s have leveled the “back” road Quill used to get to his house.
· Holding: The Court holds that (i) “full right of use” was granted by easement (ii) Cox cannot widen the road because it would be encroaching beyond the easement’s specification (iii) Glenbrook could barricade its side of the road so long as Cox had some road to use for exit.
· Rule: The extent of an easement created conveyance is fixed by the conveyance, if clear and unambiguous
· Extent of easement: scope of the privilege of use authorized by the easement

· Rule: The owner of an easement may maintain, improve, and repair the easement in any manner reasonably calculated to promote the purpose for which it was created (intent of the original parties), but may not cause undue burden on the servient estate, nor unwarranted interference with the independent rights held by others (if he does his easement will be deemed “surcharged).
· Surcharge: Overuse of an easement.   If an easement is deemed overused, so that its scope has been unfairly widened by the dominant tenement, the court can issue an injunction to its expanded use and may invalidate the easement

· The surcharge doctrine is rather extreme and not often invoked
· Rule: When the width of an easement isn’t specified, it’s width will be construed in light of the intentions of the parties who created the easement
· A court cannot determine in advance whether a potential future use would constitute an unreasonable burden on the servient estate b/c it lacks sufficient evidence to do so.

· Changed conditions: 1945 land sells for $8600; 1960 $250,000
· Changed conditions don’t apply because we have an easement (not a covenant)
· The scope and consequences of appurtenance
· Appurtenant easement limits the scope since the easement’s only for the dominant tenament’s benefit.  Here the dominant tenement was Quill’s small house, the point being ingress and egress for single-family residence.

· You’re not allowed to use appurtenant easement to benefit land not appurtenant to the property
· Why presume appurtenance?
· The scope of an appurtenant easement is more easily determined and the owners are more easily identified ( scope of an appurtenant easement limited to uses for the benefit of the appurtenant land
· Why width of road controlling but not use?
· The easement granted a “full right of use,” so by terms of the easement use really can’t be restricted at all (unlike width)
· The width of the road was as important as the use, anyway, since you couldn’t have a 60-house subdivision with a one-lane road
· Why not tell the parties what they really want to know?
· Both parties wanted a declaratory judgment as to what would be an undue burden on the easement; court refused, but did say Cox couldn’t make road any wider (gave bargaining chip to Glenbrook)

· This decision by the Court mandates that the two parties negotiate.  Now, Cox will probably pay Glenbrook to widen the road, or will just divide the land into less parcels so that the road doesn’t need widening.
· Parties ended up reaching the sensible result: two-lane road and 20 rather than 40 houses

Categorization Rules Used to Achieve Perceived Desirable Results

· Easement: Waldrop, Brevard now has someplace for their garbage, and after all, they planned in advance (did the right thing ( anticipated growth and planned in advance)

· Successors and assignees without notice; changed conditions

· Appurtenant: Cox, parties did wrong thing with their informal writing; court pushed them to the sensible result
· Full use; surcharge difficult to prove
All Cases So Far as Scope Cases

· Waldrop: The changed conditions

· Cox: Uses appurtenance
Covenants

Easements vs. Covenants

· Relation:
· Affirmative easement: Gives the holder of easement the right to do something re: the burdened property
· Negative easement = Negative covenant: Gives the holder the right to prevent the owner of the burdened property from doing something re: the burdened property
· Affirmative covenant: Gives the covenant holder the right to compel the owner of the burdened property to do something re: the burdened property
· Opposite of affirmative easement ( in an affirmative easement, the holder has a right himself to do something; in an affirmative covenant, the holder of the benefit has a right to compel someone else (the covenantor) to do something
· In an affirmative covenant, the covenantor has himself promised to do something for the covenantee
· Instruments that give the holder nonpossessory right to do something almost always classified as giving easements, whereas those that give the right to compel another to do something almost always classified as covenants
Covenants, Generally
· Affirmative vs. negative covenants:
· Affirmative covenant: “I promise to do x on my land”
· Negative covenant: “I promise not to do x on my land”
· Burden and benefit:
· Either can be appurtenant (runs with the land) or in gross (doesn’t run with any particular piece of land)
· Both can match (i.e., burden and benefit both appurtenant) or be different (e.g., burden appurtenant and benefit in gross)
· Example of covenant whose benefit runs with the land and whose burden is held in gross: warranties in deeds
· “Spurious easement:” Imposes affirmative obligation on someone who had burdened land, almost always connected with another’s affirmative easement
· Who can enforce a covenant:

· When the benefit’s personal to the promisee, third parties (think neighbors) cannot enforce

· When a developer burdens one lot and holds the benefit appurtenant, he benefits only the lots in the area that he still owns, not the ones he’s already sold—unless a common plan exists

· NOTE: A covenant will be disregarded if it is found to be an unreasonable restraint on alienation

· NOTE: In most jurisdictions a third-party beneficiary can enforce a covenant (but not an easement)

	Covenant Type
	Creation
	Remedy
	Running of Burden
	Running of Benefit

	Real Covenant
	Writing always required
	Money Damages (at Law)
	Requires horizontal and vertical privity
	Vertical privity required

	Equitable Servitude
	Writing usually required but may arise from implication from a common scheme of development of a residential subdivision
	Injunction (In Equity)
	Notice substitutes for privity
	No privity required in most states


Spencer’s Case
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· S, as part of 21-year leasehold agreement with Spencer, promises to build a wall on the property he’s leasing (affirmative covenant)
· S assigns his lease (sells what’s left of the lease) to J, who in turns assigns it to Clark
· Notice is not an issue here b/c we’re in law, not equity
· Privity:
· Creation of the leasehold estate: horizontal privity of estate
· Spencer is in horizontal privity with S
· Assigning of the leasehold estates: vertical privity of estate
· S is in vertical privity with J and Clark
· Issue: Are J and Clark burdened by the affirmative covenant they didn’t agree to (i.e., has the burden of the covenant run to them?)?
· Holding: Burden of covenant didn’t run to Clark b/c S did not promise on behalf of his assignees, only on behalf of himself and his heirs
· Rule (no longer followed): If you’re dealing with a covenant about something that doesn’t exist, you must use the term “assigns” for the covenant to run with the property
· Today: The assignor (S) remains a surety on the assignee (Clark)
The Running of the Covenant at Law
· Formality (S/F applies to covenants):
· At common law, covenants had to be under seal (no longer applies)
· Covenant must be in writing
· Covenant must “include a sufficient memorandum thereof” (i.e., sufficient description of what’s being promised)
· Signing requirement not so strict (In most jurisdictions (but not all), acceptance of a deed with covenants is treated as the equivalent of signing)
· Intent:
· The covenantor must have intended that his successor be bounds
· Subject matter: existent or not in existence:
· Where the subject matter of the covenant is in existence: No particular formula must be used to manifest the covenantor’s intent that the obligation pass to his successors
· If intent is unclear, courts will infer the intent from the (1) nature of the covenant, (2) the parties’ relationship, or (3) other aspects of the original transactions
· Where the subject matter of the covenant is not in existence: In some states (mainly CA) the covenantor must use the term “assigns”
· When the covenantor owns nearby property, there’s a presumption that he intends the covenant to run with that property
· Covenant must “touch and concern” the premise:
· Touch and concern: When the covenant directly affects the party in the use of enjoyment of the property
· If a covenant doesn’t touch and concern the promisor’s interest, it is a personal covenant (liability can continue after assignment if the parties so intend)
· Today, this requirement is essentially a policy check on the content of covenants (would a reasonable person today looking back at the covenant say it should run with the land?)
· I.e., courts will interpret whether or not a covenant touches and concerns the premises based on whether or not they want to enforce the covenant on policy grounds (e.g., won’t enforce affirmative covenants, covenants not to compete, perpetual covenants)
· Notice (required only for the burden to run, not for the benefit to run; requirement applies only to bona fide purchasers (i.e., someone buying the land, not someone just coming into possession through other means))
· A bona fide purchaser for value of the burdened land is not bound at law if didn’t have notice of covenant.  (Note: this only applies to purchasers for value.  Someone who acquired land w/o giving value for it might be bound even without notice)

· There must be privity of estate:
· Vertical (required both for running of the burden and running of the benefit): Generally, successor must hold entire interest held by covenanting party
· A successor is not bound as a promisor by his predecessor’s covenant to a promisee unless:
· (1) The successor’s estate or interest is the same as that held by the promisor at the time the promise was made, or 
· (2) The successor’s estate or interest corresponds in duration to the estate of that held by the promisor at the time the covenant was made
· NOTE: This “same duration” rules applies only to the running of the burden; the benefit runs to assigns of any interest in the land
· Thus, lessee is not bound in law by the promise of a landlord who holds in fee simple, nor is a subtenant bound by the covenants in the original lease
· NOTE: A remainderman has vertical privity with the grantor/devisor b/c he has the same estate the grantor/devisor had
· NOTE: Acquisition by AP breaks privity b/c it creates a new title

· Horizontal: (required only for the running of the burden): Shared interest in land, apart from the covenant, by original covenanting parties; or covenant put in deed from grantor to grantee)
· English view (tenurial relations test) – limited to covenants embodied in conveyance of life estate or a leasehold

· Massachusetts doctrine – all cases meeting tenurial relation test plus situations where promisor or promisee holds an easement (i.e., horizontal privity wherever both parties (as in landlord-tenant relationship) have an interest in the property)

· Holmes & Clark – succession to a title. Never necessary between covenantor and covenantee. No horizontal privity required!

· Majority: Restatement – Mass. test plus those in which covenant accompanies conveyance of an interest between covenantor and covenantee

· Minority: Horizontal privity not required for the running of the burden

· In most jurisdictions, the burden of the covenant will run at law only if there is both vertical and horizontal privity.  The running of the benefit generally requires only vertical privity.
The Running of the Covenant at Equity (i.e., equitable servitudes)
· Tulk established the covenants that don’t run at law might nevertheless run at equity
· Formality: Less formality required than at law (writing not always required ( can arise by  implication from common scheme of development of a residential subdivision)
· Touch and concern: Not strict; benefit may be held in gross so long as burden touches and concerns the land
· Gilbert’s says that when the benefit of a covenant doe not touch and concern land (i.e., is in gross), the majority rule is that the benefit will not run)
· Richmond obviously doesn’t follow this rule
· NOTE: Easements can still be held in gross, though, and the burden of an easement will run even if the benefit is held in gross
· NOTE: Generally, if a covenant will not run in equity because the benefit is in gross, it won’t run in law either
· Notice: In equity, notice substitutes for the privity requirement (notice required only for the burden to run; no notice required for the benefit to run)
· Vertical privity, though, still important re: leaseholds (in determining damages on the benefit side)
· Some states require vertical privity for the benefit to run
· Intent: Same as at law (parties must just have intended for covenant to run)
· The doctrine of changed conditions applies in equity
The Law/Equity Distinction Today
· Given the remedy differences, people rarely seek enforcement at law.

· Changed conditions doctrine only applies to equity, though Restatement Third would extend its scope to law

· Drafters try to comply with the legal rules but also provide notice to have equitable enforcement

· Cases we read show that courts want to minimize the distinction between law and equity—which the cases show—but Eagle Enterprises shows that thinking with categories has not died
Summary
· The pistons theory: The more you have of one requirement, the less you need of the others for the covenant to run; this is especially true for the touch and concern and the intent requirements
· Rules and reality: Rules aside, most covenants are sustained one way or another
· Policy: 

· Once covenants were disfavored because people thought they hurt the land’s alienability, now attitudes have changed, mainly because subdivisions arose.  
· Courts look more to the covenant’s reality than to its category
The Running of the Benefit of the Covenant

Charping
· Charping v. J.P.Scurry & Co., South Car., 1988 (p.969) (Gilbert’s 326)
· Background: T had two adjacent parcels; one contained five unimproved lots.  She sold these five lots to J with a restriction that their development be limited to four of the lots.  She sold the other property to C but he did not find out about the restriction until after he had purchased, and the restriction was not mentioned in his deed.  T then modified J’s deed to increase the restriction to six lots.  C sued to enforce the 4-lot restriction, arguing that T intended this restriction to run with the land.
· Notice is not an issue b/c the covenant was on T’s deed to J (so J knew)
· Holding: Restriction did not run with the land b/c T’s intent could not be proven.  T didn’t tell C about the restriction until closing, and did nothing to affirm or reaffirm that the covenant was to run with C’s land for his benefit.  Also, T tried to modify the covenant after the sale to C, which shows she thought the covenant was personal to her.  Thus, there’s no indication that Townsend intended for the covenant to run with the land and the covenant was therefore personal.
· So, benefit of the covenant was personal (not intended to run)
· Restrictive covenants disfavored; to be upheld, there must be a clear indication that the parties intended for the covenant to run with the land.  
· The burden of proving the original grantor’s intent is on the person now trying to claim a benefit from the restrictive covenant.
· How could T have gotten the benefit to run?
· Use “assigns:” Say something like “the benefit of the promise shall run with the land retained by the grantor, and this promise is made to the grantor and her heirs, successors, and assigns as owners of the land.
· Covenant to include covenants in future deeds: Promisor promises to extract the covenant from those to whom he sells the land
· Made the lots part of a “common plan:” When there’s common plan, courts assume there was intent for benefit to run to the lots in the common plan
Richmond
· Stream Sports Club, Ltd. v. Richmond, IL, 1982 (p.974)

· Background: Clause in condominium ownership declaration requires owners to join the recreational club and pay annual dues thereto. Enforced by lien. We assume the sports club does not own the land.  Richmond, who lived in one of the condos, refused to pay the membership fee.
· Holding: As third-party beneficiary the club can enforce the covenant between the original developer and the condominium.  Court suggests that you can hold the covenant’s benefit in gross (see Van Sant)
· Richmond makes unconscionability argument, which the court rejects because the instrument contained clause that allowed the condo-owners to collectively change the rules

· Third-party beneficiary doctrine: A third party benefiting from a restrictive covenant may enforce the covenant even if the restrictions are not explicitly mentioned in his deed
· NOTE: A court would probably refuse to allow a covenant in gross if there was a problem that the person benefiting from the covenant would be difficult to identify.  Here, that was not a problem.
· The benefit of a covenant can be held in gross (so can be personal)

· This personal benefit can be assigned to someone who does not own any of the land involved
· Can a person who holds the benefit of a covenant in gross enforce the covenant?
· Yes: Van Sant v. Rose (IL)
· The right to enforce a covenant does not depend on the covenantee having property in the vicinity which would be affected by a breach of the covenant or whether the covenantee would be damaged by the breach.  Rather, the mere breach itself is sufficient grounds for an injunction
· Also, you need not show injury to enjoin someone.

· Reasoning: Covenants with the benefit held in gross don’t exist, for the covenantee has interest in the land simply due to the covenant; in other words, because we will enforce the covenant, people have interest in the land because they have interest in the burdened land (completely circular)
· No: London County Council v. Allen (England)
· Polar opposite of Van Sant
· Background: Council conveyed property to Allen, extracting covenant purporting to bind Allen and his successors from building on the land. Allen sold property to his wife, who had notice, and she built on the land. 
· Holding: Court refused to enforce the covenant because the council never owned any land that covenant could benefit.
· A covenant whose benefit is held in gross can only be enforced against original promisor

· Most jurisdiction lie somewhere in between. They have no categorical rule against enforcing covenants whose benefits are held in gross, but will consider the parties’ intent. Absent any reason why the person would want to enforce the covenant, the court will refuse to enforce.
· Courts will look for reasons not to enforce covenants whose benefits are held in gross, such as by:

· The covenant does not imply a mechanism of enforcement

· The covenant results in forfeiture

· The covenant is perpetual
Neponsit II
· Neponsit Property Owners Ass’n (NY)
· Background: Property owners’ association was created to enforce covenants; developer had assigned benefits of the covenants in the development to a property owners’ association to be organized to enforce the covenants.
· Holding: Property Owners’ Association could enforce covenants because, even though the association itself held no property in the development, it acted as the agent of those who did own property that would be benefited by enforcement of the covenants
· Court avoids Allen by “piercing the corporate veil,” points out that those who comprise the association own land in the area—the association was really representing all its members, who all held land
Where are We Today?

· Charping’s good law 

· For benefit to run, there must be intent

· Charping won’t infer intent when only the neighbor seems interested in enforcement

· Some courts will infer intent, though often they’re trouble with statute of frauds, e.g., Riley
· Allen has been severely criticized

· All the same, you now have the third-party beneficiary approach

· Most drafters take no chance

· Have the assignee own land (e.g., give the homeowners’ association the underlying fee for the roads), or

· Develop according to a common plan, or

· Do both
Uses of a Common Plan

Why It’s Important to Know if There’s a Common Plan

· Three things a common plan can do:

· Gets the benefit of the covenant to prior takers—those who took the land before the person against whom enforcement is being sought (i.e., gives prior covenantees the power to enforce against later covenantees and so solves vertical privity problem)

· Also can impose burden on someone who never agreed to it

· Can a person who purchases land without covenants nevertheless be bound because he bought as part of a common plan?

· Resolve the parties’ intent re:

· Whether the benefit runs (e.g., Charping)

· The land with which the benefit of the covenant is intended to run (i.e., the land the developer retained)

Riley
· Werner v. Graham (1919)

· Background: Three stages of conveyances.  All deeds had covenant not to build saloon or tenement house on the grounds.
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· Holding: None of the ∆’s can enforce π’s covenant:
· ∆1 can’t enforce b/c they received their lots before π’s covenant with M existed, so they cannot receive the benefit of that covenant
· ∆2 can’t enforce because there is no proof that any of the purchases knew of the common plan
· ∆3 can’t enforce b/c their conveyances occurred after M released π, so M no longer had any benefit over π’s land to convey
· When there’s no written indication of a common plan when an obligation arose, the court will not assume that the parties intended to benefit the developers’ land such that the benefit would go to subsequent purchasers (even if the party bought with notice)
· I.e., if parties desire to create mutual rights in real property, they must say so in the written instrument exchanged between them that constitutes the final expression of their understanding
· Reasoning: Court suggests that had there been a common plan, then that would have gotten them over the hump for both ∆1 and ∆2
· Riley v. Bear Creek Planning Committee, CA, 1975 (p.981) (Gilbert’s 337)
· Background: Before π purchased the property, he received copies of the written restrictions that said he could not build without approval from planning committee.  Π’s deed (which was the first deed out), however, didn’t contain the covenant not to build without a approval, and was recorded without the covenant because the title company made mistake.  Covenant was then recorded.  Nonetheless, π conducted himself in accordance with the restrictions for years.  Π wants to build snow tunnel, wants declaratory judgment that it doesn’t have to abide by the covenant.
· Holding: As there was no privity of contract between ∆ and π, the right to enforce the restrictions depended on mutually enforceable equitable servitudes.  No language in π’s deed referred to common plan or mutually enforceable equitable servitudes, so π not bound by restriction (no indication in the recording system at all that there was a common plan).  The intent of grantor to formulate plan does not govern and the deed must be construed as of the time it was given.
· Equitable servitude (“easement by necessity”): An easement created by operation of law because the easement is indispensable to the reasonable use of near-by property, such as an easement connecting a parcel of land to a road
· (Werner v. Graham) From the recordation of the first deed in which a common plan is laid out and restrictions are noted (and not until that recordation), every other parcel conveyed afterwards is bound if with taken notice, even if there is no mention of the restriction in their deed
· (Werner v. Graham) If parties desire to create mutual rights in real property (i.e., common plan), they must say so in the written instrument exchanged between them that constitutes the final expression of their understanding

· Acknowledgement and recordation of a declaration of restriction by the grantor after the conveyance to another party cannot affect property in which the grantor no longer has an interest
· I.e., where there’s absolutely no indication in the recording system that there’s a common plan, a person who buys land without covenants isn’t bound by any covenants said to be imposed under the common plan.

· Reasoning: Werner was based on the S/F.  So, even if the purchasers had notice of the common plan, if it was not recorded until after the conveyance to them and it was not mentioned in their deed, it does not pass the S/F, and so they are not bound by its restrictions
· Idea with Werner is to incentivize recording
· Dissent: Riley conducted himself in accordance with the plan and had actual knowledge of it, even though it wasn’t in his deed. He shouldn’t be able to violate restrictions because they were omitted from his deed by mistake.
· Overruled Cook v. Ramponi?

· Cooke allowed party to escape S/F by estoppel or partial performance.

· Here there was probably evidence for partial performance, but not for estoppel, but court still held covenant to not run
Reciprocal Negative Easements

· Reciprocal negative easement: When an owner of a common plan grants part of the property with restrictions that benefit the land retained, the servitude becomes mutual, and during the period of restraint the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold

· Sanborn v. McLean, MI SC, 1925 (note case) (Gilbert’s 336)
· Holding: M was enjoined from building a gas station on subdivision lot even though that lot was never expressly restricted by developer.  He was told by his grantor that there were no restrictions.  As over half of the lots on the same avenue were restricted to residential use, the court deemed a “reciprocal negative easement”

· Reasoning: As the character of all lots within view of M’s lot was residential, he was thereby put to inquiry beyond asking the grantor about restrictions.  So, VIEW gave adequate constructive notice.

· Reciprocal negative easements are never retroactive.  They must start with a common owner and all of those who are restricted must have actual or constructive notice of restrictions.  When the developer sold the first lot with the common plan restriction, he synchronously bound all of the land that he retained
· Reasons to take common plan out of S/F (re: reciprocal negative easements):
· Where non-covenanting landowner estops himself by attempting to enforce the benefit of the covenant

· Circumstances make it clear that the purchaser should have inquired about possible existence of oral promises made to neighboring landowners that the land was restricted
2) Two Theories involved when one vendor develops two adjoining developments and restricts the earlier one, but not the later:


a) Snow v. Van Dam (Gilbert’s 337): Doctrine of implied enforceable restrictions: the deed to earlier purchasers in a planned community, subject to restrictions, implies enforceable agreement on part of vendor to restrict in like manner all of the remaining land included in the scheme.  So, prior purchasers with restrictions can sue later purchasers to enforce those restrictions, even if their deeds did not have the restriction.

b) Russell Realty Co. v. Hall: People with restrictions on one plat can’t be granted relief against violations of restrictions in adjoining plats.  Restrictions are circumscribed and confined by the territorial limits of the plat where they are a part.

Getting Rid of Covenants

Techniques Courts Use to Disfavor Perpetual Covenants
· NOTE: A perpetual restrictive covenant itself violates no principle of common law, even the R/P
· Construe the restriction narrowly
· Confine the duration of the covenant to the duration of the purpose of the covenant
· Construe the restriction as being intended to last only “for a reasonable time”
· Employ equitable bars to relief: 
· Estoppel

· “Unclean Hands”: You cannot violate a covenant and at the same time enjoin another for violating the same one
· But, your minor infraction might not foreclose suing for your neighbor’s major one
· Acquiescence: When the π property owner has passively endured many other violations in the area

· Envisions that enough violation has occurred already that enforcing the covenant in this one instance would serve no purpose
· Acquiescence in just one covenant’s violation won’t prevent enforcing others
· Laches: Person with standing to enforce waited too long such that the defendant would suffer due to the delay alone
· Relative Hardship: Harm to the burdened property’s disproportionately great compared to how much enforcement would benefit neighboring property
· Most often used for border lots in a subdivision
· Changed Conditions: Conditions have changed such that the covenant no longer serves its intended purpose

· Question to ask: Does the covenant retain some substantial value for some landowners?

· A number of decision suggest that the doctrine of changed conditions requires changes within the development itself; some require even that the change occur within the “heart” of the area
Termination of Covenants (Methods Court can Use)
· Merger: If the same person comes to own both the benefited and burdened land, covenants and easements merge into the fee simple and cease to exist.

· Equitable defense to enforcement

· Estoppel: Benefited party may be estopped from enforcing the covenant if (1) she behaves such as would lead a reasonable person to believe that the covenant was abandoned and (2) the burdened party acts in reliance thereon.

· Relative hardship: When the defendant’s hardship’s great and the plaintiff’s benefit’s small, a court may deny the defendant an injunction—not persuasive defense when a clear right to the covenant’s benefit exists.

· Changed conditions: Area conditions have changed enough that it’s impossible to secure in substantial degree the covenants’ benefits.  Most courts require (See Camelback):

· Change outside subdivision must affect all lots (make all lots unsuitable for the permitted uses), or
· Change outside subdivision that affects only the border lots is not sufficient to prevent enforcement of the covenant against the border lots
· Substantial changes must have occurred within the subdivision itself.

· Abandonment: The burdened party cannot escape liability to an affirmative covenant by simply abandoning the land.

· Eminent domain

Ginsberg

· Ginsberg v. Yeshiva of Far Rockaway, NY, 1976 (p. 995) (Gilbert’s 346)
· Background: Y bought land with notice that it was restricted to single-family residences, and with notice of G’s intent to enforce that restriction.  Nearby synagogue had been built on unrestricted lot, but with G’s permission had bought restricted lot and made it into a parking lot for the synagogue.  Y began operation a religious school on the premises.  Y claimed it would be a violation of the constitutional guarantees of religious freedom to enforce the restrictive covenant
· Holding: Covenant held valid.  So long as the area retains valuable residential status that would be adversely affected by a school, the restrictions are valid.  Also held the restriction constitutional.  Plaintiffs who bought their land on reliance of the restrictive covenants can’t now be helpless to protect themselves.
· Reasoning: There’s NY authority that say a zoning ordinance can restrict a very small portion of an area only to residential housing.  If a public party can do this, ipso fortiori a private party can, too (rules certainly not stricter for a private party than for a public party)
· Restrictive rights (restrictive private covenants) ARE property rights.  They are not subordinate to the rights of subsequent purchasers.  A restrictive covenant will be enforced so long as the object and purposes for which the restrictions were imposed is still being served, if the buyer bought with notice. 
· However, a restrictive covenant can be held void if it is found to be an unreasonable restraint on alienation or over-reaching a constitutional limitation
· Why no estoppel?
· Donahue says it doesn’t matter that the doctor had not imposed the covenants against the synagogue that had turned one of the lots into a parking lot.  Just because the owner agrees to one violation does not mean that he has to agree with all violations.  If you acquiesce to a particular violation you may be estopped from preventing identical violations, but this was a different violation of a different character.
· Why no changed conditions?
· The basic proposition of the doctrine of changed conditions is that when the character of an area has changed so as to defeat the purpose for which the restriction was imposed, the court will not enforce the covenant.  
· Thus, in order to defeat the covenant in equity, proof must be shown that the “character of the area has so changed as to defeat the object and purposes for which restrictions were imposed.”  Here, some value could still be derived from the residential status of the neighborhood.
· Why no unclean hands?
· G, too, is breaking the covenant, as he is using his home as a doctor’s office.  One who seeks equity must do equity.  Donahue says that this sort of use, though (use of home as a doctor’s office), which is good for public policy and would not change the character of the neighborhood, is generally tolerated.

· The constitutional issue
· Shelley v. Kramer: Doesn’t apply b/c covenant wasn’t racially discriminatory
· Donahue: Generally, attempts to extend the Shelley doctrine to other types of restrictions (religious, age-based) have not worked
· Public/private distinction: This is a restrictive private covenant (which is a property right), not a zoning, which is an encroachment on property rights that requires the justification of an overriding public interest
· Interference with free exercise (if Shelley applies)? No, b/c the school could not argue that there was nowhere better suited (or nowhere else?) for the school to go, or that this lot was particularly best-suited for a school
Camelback
· Camelback v. Warner, AZ, 1987 (p.1002) (Gilbert’s 348)
· Background: C had restrictive covenants against commercial development.  One side of the neighborhood borders very busy road.  W bought bordering lots with notice of the restrictions and wants to build business buildings on the lots.

· Holding: The restrictive covenants are enforceable.  The subdivision must be looked at as a whole for the doctrine of changed conditions, and where residential character of the entire neighborhood remains intact, the court will not release fringe lots from the restrictive covenants

· Although the restrictive covenants may be changed in whole or in part, the changes must affect all of the described properties
· So long as there is any benefit left to be derived from the restriction, the restriction will not be repealed.
· The test for determining whether restrictive covenants should be enforced is whether or not the conditions have changed so much that it is impossible to secure in a substantial degree the benefits intended to be secured by the covenants.  In making this determination (Decker), the court must consider the overall relation of the various lots and not merely decide it may be in the best interest of a particular lot owner to be absolved from the operation of restrictive covenants
· Concept of a buffer zone (Donahue: Perhaps more a product of logic than of reality) Courts fear letting fringe lots go from restrictive covenants because of the domino effect it might create as businesses move in
· Why no estoppel?
· ∆ knew of the neighbors’ intent to enforce the restrictions before he spent all of the money on the development (i.e., had sufficient notice of the restrictive covenants), so his “reliance” was not reasonable

· Also, it’s hard to see how an entire neighbor can estop itself (i.e., how the actions of some of W’s neighbors can estop all his neighbors)

· No-benefit rule (Camelback): So long as the value of a restriction to the parties benefited by that restriction is greater than $0, the restriction will be maintained (i.e., just because a lot in a development may be more valuable if it can breach restrictions does not mean the lot owner can breach the restrictions)

· $ x = value to burdened owner of being able to build commercial

· $ y = value to benefited owners of burdened owner not building commercial

· At some point, might be x > y, but with the no-benefit rule, the restrictions are maintained as along as y > 0 (value of x basically ignored)

· Coase would say the restrictions should be lifted when x > y

· Do we have an efficiency problem here?

B. Public Controls on Land Use
Introduction

Public Nuisances

· Public nuisance: Any act which interferes with the rights of the general public in the vicinity to the quiet enjoyment of life and property; any act or omission which obstructs or causes damage to the public in the exercise of rights common to all

· Affects the general public, as opposed to only particular individuals

· Must cause substantial harm caused by irrational and unreasonable conduct or by conduct that is negligent or abnormally dangerous 

· General rule: A town may prohibit something which a court might not find to be a public nuisance if the prohibition (1) is neither so narrow (arbitrary or lacking in support) or broad (so that it sweeps in too much “innocent” activity) that it’s unconstitutional and (2) is made subject to a grant from the state legislature bestowing authority to issue the prohibition
· Town of Preeble v. Song Mountain, Inc., NY SC, 1970 (p.1013)

· Background: ∆ ski resort wanted to hold a rock concert; π town sued to enjoin, claiming concert would (1) violate zoning (b/c would be unlawful extension of a prior nonconforming use (i.e., extension of ∆’s ski resort)) and (2) be a nuisance
· Holding: Zoning ordinance invalid, and thus doesn’t apply to ∆’s, b/c ∆ showed there was no comprehensive plan as required by the enabling statute.  However, concert would be a public nuisance, so enjoined on those grounds (town wins on nuisance theory).
· The potential harm to the community (the public) far outweighs any good which might be derived from the concert.  The concert, if conducted, would (1) interfere substantially with the rights of the general public in the vicinity and (2) obstruct the exercise of rights common to all, so should be enjoined.
· Generally, procedures set forth in zoning statutes must be strictly adhered to; however, it has long been established that only a departure, in substance, from the formula prescribed by law vitiates the proceedings
· To prove a nuisance, substantial interference with the interest involved must be demonstrated
· What was wrong with the town’s attempt to zone:
· Zoning commission?
· Notice: Gave only 12 days notice for zoning commission meeting rather than the required 15 days
· Lack of a comprehensive plan (this was the real problem)
· Ski resort had the burden of proof to show that no comprehensive plan existed
· Zoning map is in firehouse and is wasn’t clear on what or where the districts were
· Court seems concerned town was spot zoning—passing a zoning ordinance targeted at limiting a specific person’s use—against the ski resort b/c ordinance wasn’t adopted in accordance with a comprehensive plan
· Could the town have passed an ordinance banning rock concerts?
· Two questions we need to ask in order to answer this question:
· Has NY delegated to the town the power to pass an ordinance prohibiting rock concerts (see NY Town Law)
· Answer seems to be yes (by combining §§ 7,11,12, and 15)
· Would the prohibition be constitutional (i.e., not too narrow or too broad)?
· Goldblatt v. Town of Hempstead, US SC: While a zoning ordinance can’t eliminate a prior non-conforming use, a nuisance ordinance can set a rule that essentially puts the prior nonconforming use out of business 
· Holding: Town could not specifically ban quarries, but can pass an ordinance saying quarries have to cover them up every night to prevent danger to children from falling in.  You can’t cover quarries every night, so the quarry went out of business.  

· The ordinance got rid of the quarries indirectly

· Four categories/types of public nuisances

· Can be defined as a crime

· An equitable action brought by county to enjoin illegal private enterprise 

· Injunction of non-criminal activity which would be lawful if it weren’t a public nuisance as defined by the court

· Certain activities regulated or prohibited by statute or ordinance

Zoning
Standard State Zone Enabling Act

· IMPORTANT: When doing exam analysis, ask whether body who made the ordinance had the authority to do so

· May not be Constitutionally necessary, but all 50 states passed the Act anyway, which in turn produces unnecessarily rigid planning, for instance:

· Zoning by district separates uses

· Took a long time to discern permissible purposes under the act

· IMPORTANT: Even if zoning ordinance is valid under the Act, it still must not transgress constitutional limits

· Sections

· §1: Grant of power:

· Legislative body of cities and incorporated villages is empowered to regulate to promote health, safety, morals, or general welfare of community

· Land-use control must be justified by the “police power,” the state’s regulatory power for promoting health (including nuisances), safety (including fire hazards, traffic control), morals (unsure how far this can go; potential conflict with First Amendment), and general welfare (unclear)

· §2: Districts:

· May divide municipalities into districts as needed. Regulations shall be uniform throughout each district (i.e., each district must be uniform within itself)

· Must zone by district, given language “uniform for each class or kind of building throughout each district.”

· §3: Purposes in view:
· Zoning regulation shall be made in accordance with a comprehensive plan, with reasonable consideration to character of district and with a view to conserving the value of buildings
· Reiterates police power and says zoning must accord with a “comprehensive plan”

· What does it mean that zoning must be done in accordance with a “comprehensive plan?

· Generally, courts don’t interpret it to mean that a community must have a master plan or that a zoning ordinance must conform to a master plan ( usu. means there must be comprehensive “planning”
· In the absence of a master plan, usu. the words “in accordance with a comprehensive plan” have come to mean little more than that the zoning ordinance must comply with the 14th Amendment and its state counterparts (i.e., must not represent an arbitrary, unreasonable or capricious exercise of the zoning power) ( NO SPOT ZONING
· §4: Method of procedure: 

· No regulation becomes effective until after a public hearing in relation thereto

· Hearing and 15-day notice of hearing required

· §5: Changes

· Changes may be made, appointed zoning commission draws up plan, board of adjustment may make special exceptions; amendment process

· §6: Zoning Commission and report

· Zoning commission, intended to be non-political, must hold hearings and recommend zoning plans for the town

· §7: Board of Adjustment of Board of zoning appeals: 

· B/A hears appeals and requests for special exceptions and variance

· Appeals: Board hears appeals that someone made mistake in drafting the regulation, legislative body can then amend the zoning ordinance

· Special exceptions: Legislature built into the statute possible exceptions about which you must check with the board. Also involves hardship.

· Variance: Someone shows extreme hardship caused by the ordinance but no exception that was built into the statute

· §?: Non-conforming uses (some statutes have this provision; in others, its read into the statute)

· The idea is that zoning is not retroactive

· A prior nonconforming use may continue, but cannot get any bigger than it was a the time the zoning ordinance was passed

· Presumably, you could convey non-conforming business, etc.

Euclid
· Village of Euclid v. Ambler Realty Co., US SC, 1926 (p.1033) (Gilbert’s 380)
· Background: A’s land fell within zoning limiting use.  His land would be much more valuable as industrial, but is zoned for residential.  He claimed the ordinance violated 14th Amendment (attacked ordinance generally, rather than specifically (as applied to himself)), and seeks injunction

· Holding: Ordinance valid. The exclusion of commercial buildings bears a rational relation to the health and safety of the community.  Segregation of types of buildings increases safety because of less traffic, etc

· IMPORTANT: The justifications for the zoning ordinance are all connected to traditional nuisance requirements (esp. health and safety)

· As applied to the appellee, provisions could be arbitrary and unreasonable, but A challenged the ordinance on its face, instead of by its application, so court can’t determine whether provision is threatened with an injury that entitles him to challenge the ordinance’s constitutionality (see Nectow)

· For a zoning ordinance to be unconstitutional on its face its provisions must be clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals or general welfare
· Reasoning: 
· Court goes out of its way to say that this police power in zoning does not apply to churches, libraries, and courts
· Court gets around “overbroadness” argument (i.e, argument that ordinance unconstitutional b/c not all industrial uses are harmful) by saying that categories will always include some extra stuff but that this one did not stretch beyond reasonable bounds
· Court gets around “apartments” argument (i.e., argument that ordinance invalid b/c prohibits apartments in some residential districts) by justifying exclusion on traditional health and safety grounds (apartments bring more traffic and block out light)
· Nectow v. City of Cambridge, US SC, 1928 (Gilbert’s 380)
· A valid ordinance might be held unconstitutional only in some aspect, or only as it affected an individual plot, so an ordinance might be valid in general but invalid as applied to a particular lot.  

· This challenge must be made to the ordinance’s administrative processes as opposed to its constitutionality
· Euclidean zoning:
· Use, height, and area regulations are fashioned this way:

U1
U1, U2

U1, U2, U3

· Zoning is cumulative: You can have R in C, but not C in R.  You can have R & C I, but not I in R or C

· Problem re: fact that ∆ made general, rather than specific, attack:

· Π can’t make argument that town didn’t follow the proper procedure in drawing zones

· Π can’t argue about restrictions that don’t apply to him (e.g., restrictions on churches, courts, and libraries)

· Π can’t argue about the application of the ordinance to any particular land-use plan he has (i.e., can’t argue ordinance creates a taking re: his own land); rather, can only say ordinance constitutes a taking generally (is unconstitutional on its face)

· Results of Euclid: 

· Some states use their Constitution to push the limits of what the federal constitution will allow, whereas others are more restrictive than the federal constitution

· US SC says Euclid, as a separate municipality, need not plan for the whole metro area, but only for itself individually

· Donahue says regional zoning makes more sense

· What happened afterwards: Now there’s a GM plant there, so town caved in to economic pressure

Public Control of Land Use: Reasonable Means, Legitimate Purpose
The Problem of Pierro
· Pierro v. Baxendale, NJ SC, 1955 (p.1040) (Gilbert’s 381)
· Background: Π wanted to build motel; town issued ordinance that specifically allowed boarding houses but didn’t say whether motels were allowed, later issued ordinance specifically disallowing motels.  π wished to build a motel and their application was denied. They could have appealed it but did not. Argued that ordinance against motels was invalid on its face.

· Holding: Motels could be differentiated from boarding and rooming houses, and the view that they were different was reasonable.  Motels more like businesses and don’t look like houses; rooming houses less like businesses and do look like houses.  Borough had a right to permit boarding and rooming houses and exclude motels in residential zones.

· Whether or not a town can exclude motels altogether depends on the character of the town.  The local nature of zoning makes it so that a community can totally prohibit a particular type of use if that use is contrary to the nature of community. And even when a town can’t totally exclude motels it can reasonably confine them to certain districts.

· Thus, it seems Palisades Park could prohibit motels altogether if it wanted b/c its very small (one square mile) and residential.

· Once a town determines in a zoning ordinance what types of structures will and won’t be allowed, those selections are presumptively valid and not to be nullified except upon an affirmative showing that the action taken by the town was “unreasonable, arbitrary, or capricious”

· The key is if there’s a “reasonable basis” for the ordinance
· Reasoning: Majority doesn’t want to look at the towns’s motive (which was to prohibit rooms-by-the-hour), only their purpose (which was to prohibit motels in the town)
· Ultra vires (more power than you actually have) argument: The statute concerns placing zones, not prohibiting a certain type of structure/use altogether (i.e., you can’t use the zone enabling act to prohibit a particular type of structure altogether)
· Donahue: This argument tends not to win
· Problem with regulation that prohibit certain types of business:
· Could be the result of collusion among business owners to keep out new/certain types of businesses
· It’s hard to win a case against this type of regulation
Determining the Validity of Zoning Ordinances

· Two questions to ask in determining the validity of a zoning ordinance:

· (1) Was it authorized under the Enabling Act?

· (2) Is it constitutional?

· Rules for determining whether zoning ordinances are valid:

· As long as the legislative classifications are not “arbitrary and capricious,” they will be sustained

· The ordinance is entitled to the presumption of validity accorded all legislative acts

· If the wisdom or rationality of the classification is debatable it should be sustained

· NOTE: These provisions do not have much predictive power (depends on what is “arbitrary” and what it take to rebut the presumption or establish that a feature of an ordinance is clearly irrational ( Some state courts are strict, and some are tolerant of ordinances

· In the average state a constitutional challenge to a zoning restriction works often enough to make it a worthwhile gamble in the right case, especially if the stakes are high ( the question is how does one identify the right cases
· Gilberts: Arguments Made Against Zoning Standards (#’s 2-6 are constitutional arguments)
· (1) Ultra vires: Action not authorized by, or violates an express provision of, the enabling act

· (2) Improper delegation: The action is unconstitutional because the delegation of discretionary authority to the local decisionmaker is without any governing standards

· (3) Procedural due process: The action—an administrative decision—was taken without notice and hearing to the affected parties

· (4) Substantive due process: The action deprives persons of due process of law because:

· (i) It lacks a rational relationship to a permissible state objective, or

· (ii) It infringes on a fundamental right and cannot be justified by a compelling state interest, or

· (iii) Under a state due process clause is arbitrary or unreasonable
· (5) Equal protection: The action deprives persons of equal protection of the laws because:

· (i) It has no rational relationship to a permissible state objective, or

· (ii) It operates by reference to a suspect classification and cannot be justified by a compelling state interest
· (6) Taking: The action takes the π’s property without compensation
· Williams’ discerned standards that courts look to in determining the constitutionality of a zoning ordinance (i.e., if the ordinance passes the substantive due process test):

· What the regulation is really trying to do (purpose)

· Whether this is a legitimate aim or public policy, and where this stands in the hierarchy of social values

· Whether the regulation involved may reasonably be regarded as one possible way to promote such a policy

· Whether the burdens imposed on the property owner are reasonable, or are out of all proportion to the public benefits involved

· It’s often said that legislative intent is irrelevant to the validity of a zoning ordinance

· It’s commonly asserted that property owner attacking a zoning ordinance has both the (1) burden of persuasion and the (2) burden of producing evidence showing the ordinance’s unreasonableness 

· This amounts in many cases to the insurmountable burden of proving a negative, i.e., that every conceivable purpose which might be imagined for the act (not just those mentioned by the legislators whether formally in a preamble or in unofficial discussion) would fail to support it

· “It’s well settled that when the constitutionality of an ordinance is challenged all reasonable intendments must be indulged in favor of its validity”

· Standard two-pronged attack on a zoning ordinance: 

· (1) Non-compliance with the enabling act, and 

· (2) Unreasonableness of constitutional proportions

· There is plenty of apparently viable state precedent that says standardless delegations to neighbors, committees, zoning boards (Stoyanoff?), and so on are unconstitutional

· Tests for spot zoning:

· Very different use from prevailing uses in surrounding area

· Small area (one parcel or a few)

· Benefits one or only a very few owners

Aesthetic Zoning

Stoyanoff
· State ex rel. Stoyanoff v. Berkeley, MO SC, 1970 (p.1048) (Gilbert’s 393)
· Background: Respondents wished to build pyramid-shaped house in nice neighborhood. City set up Architectural Board to approve plans, seeking to avoid “unsightly, grotesque structures, detrimental to the value and welfare of surrounding property and to the general welfare of the community.”  Board refused to approve respondents’ proposal
· Holding: Structure would have had a substantial adverse effect on market values of other homes in the immediate area. City had a comprehensive plan, and considerations were directly related to the general welfare of the community as allowed by the enabling act (and applied to a district, not just one lot). Aesthetic factor was not to be considered alone, but is instead to be considered in coordination with the question of whether the proposed residence would debase property values and thus diminish the community’s property tax base
· A court will not substitute its judgments for the legislative body if the zoning ordinance is not oppressive, arbitrary, or unreasonable and does not infringe upon a valid preexisting nonconforming use
· When a zoning ordinance bears some rational relation to the public welfare, it is not an unreasonable and arbitrary exercise of the police power and thus not constitutional
· Thus, a zoning ordinance whose sole or principal (or primary) purpose was aesthetic is invalid (b/c arbitrary; has no relation to the public welfare)

· NOTE: Many jurisdictions are moving away from this strict test; now allow aesthetic regulation as a valid exercise of police power if regulation bears “substantially” on the economic, social, and cultural patterns of the community or district

· Reasoning: Property use which debases property values affects not only the adjoining property owners in the vicinity, but also the general public as well b/c when property values are debased the tax base of the community is reduced

· Central issues in Stoyanoff:

· Case says that you must show some general welfare interest—here, property values—not have only aesthetic grounds.

· Enabling act does not authorize such an ordinance (purpose of ordinance not authorized by enabling act, nor feature regulated)

· Donahue says this issue/problem got short shrift in the court’s opinion (opinion focused on constitutionality, not authority under the statute)

· Legislature can delegate quasi-legislative powers to agency but must give some guidelines (delegation in this case seems to be standardless)

· Nor does the enabling act authorize the review board

· Consequences of the case: Stoyanoff’s holding has become quite common; in most jurisdiction aesthetics have been folded into the existing framework of promoting the general welfare

· Is this a good piece of legislation?

· Such legislation often discriminates against the poor

· First amendment values (freedom of expression) are forgotten about

Regulation or Taking?

Takings Overview
· Purpose vs. method

· Purposes for land-use regulation are really not that limited

· We get into trouble only where regulation’s purpose conflicts with other constitutional values

· General (zoning) vs. specific (nuisance-type)

· Basically, the Pierro problem with allowing boarding houses but disallowing motels

· Scheme in general vs. scheme as applied (US SC says that in all the following situations just compensation is required)

· Perfectly okay ordinance irrationally applied to a particular piece of property (Nectow)

· Perfectly reasonable ordinance applied so as to deprive a property of all its value (Mahon, Lucas)

·  As applied, there isn’t sufficient corresponding benefit to the landowner, who’s thus being made to bear too much of the public cost (Armstrong)

· In both Pallazzolo and Penn Central, the US SC said that, on balance, landowner in each case was getting enough benefit despite the regulation

Penn Central
· Penn Central Transportation Co. v. NYC, US SC, 1978 (p.1086) (Gilbert’s 397, 411)
· Background: NYC “Landmark law” said that if site designated a historic landmark, in order to alter the exterior architectural features or construct any exterior improvement on the site the owner had to get approval from a Landmark Preservation Commission .  Penn Central wanted to build an 50-story office tower above Grand Central in NYC, Commission denied request.  Penn Central sued, saying Landmarks Law constituted a “taking” (and was thus unconstitutional w/o just compensation provided).
· Landmark regulation here wouldn’t have worked under the enabling act, b/c the enabling act that requires that you proceed by district
· Holding: While the Landmarks Law may interfere with one of π’s investment-backed expectations concerning its use of the land (i.e., π’s air rights above the terminal), it does not interfere with π’s primary (investment-backed) expectation concerning the use of the land, i.e., the operation of GCS as a railroad terminal.  I.e., the present use of the terminal was not impaired.  Thus, the law does not interfere with π’s ability to earn a reasonable rate of return on the land and is therefore not a taking.
· Also, the regulation was not spot zoning because over 400 landmarks had been designated.

· A land-use restriction that is not reasonably necessary to effectuate a substantial purpose may be a taking if it sufficiently frustrates “distinct investment-backed expectations.”

· Investment-backed expectations: Relate closely to the reasonable rate of return.  Implication seems to be that a regulation “sufficiently” frustrates distinct investment-backed expectations only when it complete foils them

· Just compensation must be provided when “justice and fairness” caused by public action be compensated by the government rather than remain disproportionately concentrated on a few person
· No set formula for determining when justice and fairness so require, though

· Just compensation must be provided to a landowner when a regulation prevents the landowner from earning a “reasonable rate of return”

· Just because (1) a regulation significantly diminishes the value of a site or (2) has a more severe impact on some landowners than others does not making the regulation a “taking”

· Penn Central’s arguments:

· Conceptual severance

· Penn says is has a property right to the air overhead

· Court responds that government did not physically invade the space like in Causby, only disallowed a particular plan

· Court also says that it must consider the whole property, unless the airspace was severed, meaning the court will not do conceptual severance

· Significant diminution in value

· Court’s response: Penn Central still making plenty of money on Grand Central in its current state (unlike Euclid, where owner’s property lost 75% of its value)

· So, something more than diminution of value required (e.g., spot zoning)

· Reverse spot zoning

· Court says the regulation falls within a comprehensive plan, with 300-some other buildings subject to the same rules (so can’t be spot zoning)
· No uniformity (burden unfairly falls on Penn Central)

· But see Goldbatt: Only one guy had quarry but that did not matter

· Air-rights park: This isn’t Causby (idea that city’s creating “light park” doesn’t fly)

· Key question: Does the regulation go “too far?” (Mahon question)

· No interference with present use of the station

· No interference with primary investment-backed expectations of owners (i.e., use of the land as a train station)

· Penn Central has transferable development rights

Determining When a Regulation Constitutes a “Taking” (Penn Central)

· Relevant factors to consider when determining whether a regulation constitutes a “taking” (no set formula, though):

· The regulation’s economic impact on the property owner (i.e., if landowner can still earn a reasonable rate of return)
· If regulation reduces land’s economic value to zero, it is a taking unless the government’s actions were taken to prevent a common-law nuisance (Lucas)
· The regulation’s interference with reasonable investment-backed expectations

· I.e., how the regulation affect the owner’s “primary expectation concerning use:
· Government action’s character

· Two categories of takings (according to Penn Central):

· Physical invasion

· Taking occurs when government physically invades the property (and destroys present use)

· Causby: Court held taking occurred when government planes flying overhead frightened chickens and destroyed the land’s present use

· Frustration of distinct investment-backed expectations (denial of all economically beneficial or productive use of the land)

· A regulation is invalid if it denies owner of all investment-backed expectations 

· Mahon: Property may be regulated, but regulation that goes too far will be considered a taking

· “Too far” means denying all investment-backed expectations

· Seems to point to the notion that buying property on certain scheme that was changed differs from buying property during the scheme in question
· Takings with no physical invasion are called “regulatory takings.” They are takings basically because they hit people very hard.
· Andrus v. Allard: Prohibition of transactions in preexisting avian artifacts is not a taking
· Loretto v. Teleprompter Manhattan: Requiring landlord to allow cable installation on his property is a taking (the fact that the law results in physical invasion, no matter how minimal, seemed determinative)

The 1987 “Tetralogy”

· Paranoid planner: Three of the four cases go against the government

· Keystone Bituminous v. DeBenedictis: Mining close to land can collapse surface. Statutes that required companies to leave some coal in land, even if they owned it, are constitutional as allowed by Goldblatt.  Court held that the combination of the purpose of the statute and its impact on the coal owners are not sufficient to prevail in a facial attack on the statute

· The anti-subsidence laws only required miners to leave an additional 2% of the coal in place
· Overrules Mahon, except that it doesn’t (Mahon still good law, but it’s holding is not)
· Michelman: The case seems to say the government can go a lot further in regulation when it’s trying to stop legislatively-declared harms than when it’s trying affirmatively to get the landowner to confer benefits on the public.

· Hodel v. Irving: Indian Land Consolidation Act provided for escheat with no compensation to tribe for land held by deceased members that would otherwise pass by devise or descent.  Held unconstitutional

· Court look at the “sticks” in the bundle of property rights and says if the regulation removes one, the regulation’s unconstitutional (but cf. Andrus)

· “Stick” at issue in this case: Right to pass on land by will (in Andrus it was the right to sell)

· Donahue: Andrus and Hodel are incompatible, and fringe)

· Paranoid planner: This adds another absolute to the right to exclude

· Michelman: The key here was that the power to dispose of property at death was not merely regulated but totally denied

· 1st Eng. Evangelical Lutheran v. L.A. County (Gilbert’s 414): Where county denied landowner possibility of building permit, landowner had a cause of action when he sued for damages because, even if he won, he was deprived of the use of his property during the interim period (i.e., it would still have been a temporary regulatory taking)

· I.e., under US Constitution you can sue for a taking when your allegation is that a regulation is invalid (you have standing b/c temporary regulatory taking)
· Paranoid planner: Now you can’t pass regulation without fearing dire consequences

· Michelman: This only matters for those who pass unconstitutional regulations, and the history of the case suggests that even the drastic measure of total denial of building permits may be allowed where there is justification

· Nollan v. California Coastal Comm’n (Gilbert’s 411-12 (applies to condition/exactions, not regulations): Permit to build on beachfront property was denied unless public right of passage was granted. Held unconstitutional. City could deny permit outright, but couldn’t condition grant of permit on something that is unrelated to they building landowner sought to build (i.e., there has to be a “rational nexus” between the condition exacted by the city and the legitimate government interest to be served)
· Nollan and Dolan both deal with the limits on the conditions a planning commission can place on the granting of development permits
· Dolan v. City of Tigard: Nollan test not only requires that there be a nexus between the required dedication, but that there be “rough proportionality” between the burden on the property owner and the benefit the city gets

· Paranoid planner: This means Planned Unit Developments (developments where city leaders extract concessions from developers in return for granting development permits) are unconstitutional,

· Michelman: Nollan may stand for the proposition that regulations of property will be subjected to an intermediate scrutiny for rationality like that to which statutes that discriminate based on gender are subjected, and that really the court here was worried about the physical invasion feeling the case had (i.e., the court attaches a “peculiar talismanic force” to physical invasions)

Total Deprivation of Value, Nuisances, and Taking Title with Notice of the Regulation
· Lucas v. South Carolina Coastal Council, US SC 1992 (p.S52)

· Background: Lucas bought two parcels of beachfront property for development; after he bought them South Carolina passed a law that barred him from building on the property. Lucas sued under the V and XIV Amendments, claiming the law rendered his property valueless and hence constituted a taking and that he was therefore entitled to just compensation.

· Holding: Remands case to South Carolina, saying for South Carolina to prevail it must identify background principles of nuisance and property law that prohibit the uses Lucas now intends in the circumstances in which the property is found

· As long the as essential use of land is not a nuisance, where land is rendered valueless by regulation (which requires a “total taking inquiry”), compensation must be paid (nuisance exception)

· “Total taking” inquiry: Entails analysis of (1) degree of harm posed by proposed activity, (2) social value of the prohibited activities, and (3) ease by which the alleged harm can be avoided
· Dissent (Stevens): It is difficult to objectively determine when a property has been deprived of all economically valuable use (as opposed to partially or even mostly deprived), and in any case the trial court’s conclusion that Lucas’s property was completely deprived is almost certainly erroneous (certainly Lucas’s property isn’t now worth nothing), so the court is deciding a hypothetical case

· NOTE: Trial court had (almost certainly erroneously) determined that the regulation rendered the value of Lucas’s property $0; that’s the factual foundation the case rests on

· A land-use challenge is not ripe for review until there is a final decision about what uses of the property will be permitted, and there never was such a final decision about Lucas’s property b/c Lucas didn’t challenge the baseline applied to his property

· Statement (Souter): Nuisance prevention or abatement will probably rarely result in a complete deprivation of a property owner’s interest in a piece of property

· Donahue: 

· If Lucas wasn’t totally deprived of all the value of his land, how can we make sense of the “nuisance exception,” and how much practical effect will the Lucas decision have?

· Things Donahue says the opinion has going for it:

· The distinction between harm-deferring and benefit-conferring regulations is so malleable as to be meaningless

· Deprivation of value (whether total or partial) is dependent on the denominator (i.e., how much of the land you’re looking at)

· Where do these “total deprivation of value” and “nuisance exception” ideas (i.e., the “background principles,” which, if they inhere in the title to begin, will prevent compensation even if there’s been a total deprivation of value)come from?  How do you fix the point of these “background principles?”

· 1789-91 (ratification of Bill of Rights)?

· 1868? 

· 1897 (Chicago, Burlington & Quincy: Takings clause first applied to the states, through the Fourteenth Amendment)?

· Palazzolo v. Rhode Island, US SC, 2001 (p.S70)

· Background: Π owns piece of wetlands property that he obtained title to in 1978.  Earlier, in 1971 RI passed the Rhode Island Coastal Resources Management Program, which designated property like π’s a protected “coastal wetlands” on which development is limited.  After gaining title, π several times applied for permits to infill his property and build on it, but was denied b/c his purpose did not satisfy the standards for obtaining a “special exception” to fill a salt marsh, whereby the proposed activity must serve a compelling public interest.

· One small upland parcel of π’s property remained developable (b/c was upland), worth about $200,000 in development value
· Issue: Is π entitled to compensation even though he took with notice of the regulation (case considered in light of Penn and “investment-backed expectations)?
· Holding: π may not be denied compensation merely because he took title with notice of the regulation.  Court doesn’t get to issue of whether or not regulation constitutes a taking if it leaves him with a $200,000 interest, because that issue wasn’t briefed
· IMPORTANT: π’s conceptual severance argument doesn’t fly
· When a landowner takes title with notice that a regulation may operate to reduce the value of his property, he is not barred from gaining just compensation merely because he took title with notice of the regulation
· I.e., you can still bring a takings claim based on a detrimental regulation even if you acquired a piece of property after the regulation came into effect

· Assuming a taking is otherwise established, a state may not evade the duty to compensate on the premise that the landowner is left with a token interest (this may be dicta, however, b/c the Court doesn’t rule on this issue as related to Palazzolo)

· Reasoning: Even future generations have a right to challenge unreasonable limitations on the use and value of land

· (Referencing Lucas) A regulation that would otherwise be unconstitutional absent compensation is not transformed into a “background principle” of state law by mere passage of title.  I.e., a law does not become a “background principle” for subsequent owners merely by enactment.

· Where are we now?

· Depends on Roberts and Alito; one need not assume these two will lead a move to more opposition towards regulation b/c both tend to favor the exercise of government power over individual rights

Takings and Property Theory (Ackerman, Private Property & the Constitution)

· Two methods of determining whether a regulation constitutes a taking:
· Utilitarian: Does the regulation benefit society generally (make society generally better off)?
· Kantian: Like utilitarian, but adds requirement “so long as no one is made worse off by the regulation” (looks to the totality of the effect of the regulation)
· Additional factors to take into account:
· Separation of powers: judicial deference to the legislature vs. judicial activism
· Kantian judges more likely to be activist on this front b/c legislature more likely than judges to submerge the individual’s interest to the collective interest
· Process costs: Sometimes a regulation cannot be justified b/c the costs of accomplishing it are too high
· Neither the legislature nor judges are likely to be able to overcome process costs (but maybe legislators in a better position to determine process costs b/c the legislative fact-finding process is different)
The Meaning of “Public Use”

Kelo

· Kelo v. City of New London, US SC, 2005 (p.S79) (Gilbert’s 405)
· IMPORTANT: This is not a regulatory taking case, so the Due Process clause does not apply (like in the regulatory takings cases)
· Background: City of New London created development plan to boost the city’s tax base and revitalize the city, sought to condemn π’s property (some of which were homes) in order to implement the plan. Π’s properties were not blighted; they were condemned only because they happened to be in the development area. Π’s sued, claiming city’s proposed condemnation was not for a “public use” as required by the Fifth Amendment
· Issue: Does an economic development taking qualify as a “public use” within the meaning of the Takings Clause of the V Amendment

· Holding: The city’s condemnation of π’s property constitutes a valid taking b/c it was done in furtherance of a legitimate public purpose, i.e., the revitalization of downtown New London.  The city’s determination that the redevelopment area was sufficiently distressed to justify a program of economic rejuvenation is entitled to the court’s deference and the court will not investigate the degree of certainty that the expected benefits of the development plan will accrue.

· Fifrth Amendment: “Private property [shall not] be taken for public use, without just compensation”
· A government may not take property from a private party for the sole purpose of transferring it to another private party, even though the first party is paid just compensation
· On the other hand, a government may transfer property from one private party to another if the transference serves a “public purpose” (the definition of public “use” in this context is not a literal one ( land may be taken and given to common carriers so long as the carriers’ use of that land furthers a public purpose)
· Public “use” as public “purpose” (public use = “benefit to the public”)
· That a taking for a public purpose benefits private parties in the process is not fatal to the takings constitutionality; the key element is that the taking is done in (perceived) furtherance of a public purpose (“it is only the taking’s purpose, and not its mechanics, that must pass scrutiny”)
· I.e., taking must be rationally related to a conceivable public purpose
· A taking is constitutional as long as it is “rationally related to a conceivable public purpose” (rational-basis standard of review of takings)
· Kennedy’s concurrence says  that for a taking to survive rational-basis review, it cannot be intended to favor a particular private party with only incidental or pretextual public benefits

· Seemingly relevant factors in determining the constitutionality of a taking of private property to be given to another private party in furtherance of a public purpose:

· The comprehensiveness (or lack thereof) of the plan

· The thoroughness of deliberation (or lack thereof) that preceded the plan’s adoption

· Whether the taking confers purely economic benefits or confers other benefits, too (e.g., aesthetic benefits)

· Whether there’s been a legislative determination that the municipality is depressed

· A court should consider whether a redevelopment plan constitutes a taking, not on a piecemeal basis (by individual property), but rather in light of the entire plan
· Concurrence (Kennedy): Worried about possible favoritism to private parties; wants to apply rational-basis test to guard against favoritism/corruption

· Less deferential than Stevens to the city’s determination that the regulation is needed; wants to look into the motives of the legislators

· Dissent (O’Connor): You need something more than economic benefit to justify a taking (i.e., a taking justified by promotion of economic development should be treated as presumptively invalid simply because of the type of taking it is)

· Worries that under the majority’s holding all private property is now vulnerable to being taken and transferred to another private owner so long as the legislature believes the new owner’s use will be more beneficial to the public

· Says majority’s holding destroys the distinction between public and private use.  Nearly any lawful use of private property can be said to generate some incidental benefit to the public
· Says fallout from this decision won’t be random (will fall disproportionately on poor communities).  Those likely to benefit will be the politically powerful (those with more resources), while those likely to be victims will be those with fewer resources and less political power

· Donahue finds it notable that O’Connor wrote the Midkiff opinion

· Dissent (Thomas): The court is replacing the “public use” clause with a “public purpose” clause
· The most natural reading of the Takings Clause is that it concerns the question whether the property is used by the public or the government, not whether the purpose of the taking is legitimately public

· Court can’t rely on “negative inference” to justify the taking (i.e., just b/c the Constitution says you cannot take property for public use without just compensation does not mean you can take such property for private use)

· Berman and Midkiff erred by equating the eminent domain power with the police power

· Relevant US SC precedent:

· Hawaii Housing Authority v. Midkiff  (Gilbert’s 405): Court held HI regulation that took private property and gave to others to break up island-wide oligopoly constitutional

· Midkiff and Kelo both involve taking property from a private party and giving it to another

· Donahue: O’Connor wrote majority in Midkiff but now dissents in Kelo; how can we explain the change?

· Midkiff had a very unique set of facts; maybe there’s a “robin hood” distinction (land in Kelo to be given to Pfizer)

· Berman v. Parker (Gilbert’s 405): Non-blighted department store in a blighted neighborhood was demolished as part of a neighborhood rejuvenation project

· Difference between Berman and Kelo: Neighborhood in Kelo is not blighted

· Connecting Kelo and “regulatory takings” cases:

· Perhaps the term “public use” in the Fifth Amendment, as applied to the states through Chicago, Burlington & Quincy means something different from the police power that may justify total deprivation of property value on the ground of Due Process

· Maybe with actual taking (like Kelo), the government is able to do more b/c it’s actually paying for the taking (as opposed to regulatory takings, where there’s been no compensation)

· Perhaps the “public purpose” power is broader than the “public use” power

· Following Kelo, many states passed laws saying private property can be taken for private use only if the property is blighted

Exclusionary Zoning

The Mt. Laurel Cases (Gilbert’s 401)
· So. Burlington Cty. NAACP v. Mt. Laurel (Mt. Laurel I), NJSC, 1975 (p.1054)
· Background: Land use regulation by ∆ attacked becase low and moderate income families are excluded. 

· Holding: Regulatory scheme must provide for Mt. Laurel to accept fair share of state’s low-income families. Local authorities are delegates of state power and must protect general welfare of the state (i.e. take into account regional consequences in their zoning). Town must adopt amendments to rectify problem.

· Connection back to Preeble: Problem with having locally elected officials determine zoning when zoning decisions may affect people beyond the officials’ constituency)
· Mt. Laurel doctrine: Each municipality has an obligation to create a realistic opportunity for the construction of the municipality’s fair share of the regional need for low- and moderate-income housing.
· Donahue:  I thought that courts were supposed to defer to legislative determinations. What happened here?  The problem that we raised in the Preble case. Those that don’t live in Mt. Laurel don’t vote there.
· So. Burlington City. NAACP v. Mt. Laurel (Mt. Laurel II), NJ SC, 1983 (p.1061)
· Holding: Court will use special measures to enforce Mt. Laurel I (i.e., “we really mean it”)

· Mechanisms to be used:

· Town must raise level of housing for resident poor

· Town must provide realistic opportunity for fair share of present and prospective poor without regard to whether the area is “developing”.  Deference to the State Development Guide Plan.

· Town must offer proof of fair share for poor in numeric terms.

· Three specialized judges.

· Affirmative steps must be taken, e.g., tax incentives.

· Both low and moderate housing must be built

· Just least-cost housing won’t do.

· Builder’s remedies: Where builders can sue to get a building permit if they believe they can’t get in b/c the town’s zoning violates the Mt. Laurel doctrine

· One trial and one appeal.

· Long-term obligation and phase-ins.

· Seems to establish a regulatory agency with judges. 

· Hills Development Co. v. Bernards (Mt. Laurel III), NJ SC, 1986 (p.1065)
·  Background: Legislature passed “Fair Housing Act.” (legislature takes over)

· Holding: Court decides that the act’s constitutional even though it gets rid of builder’s remedy and transfers all current actions into an administrative agency (the Council on Affordable Housing).  Court wanted legislature to act, and it has. Courts will defer to that legislatively-established commission to enforce the Mt. Laurel obligation

· Delay in building of low-cost housing does not make the Fair Housing Act unconstitutional when the delay is designed to allow for the development of a State Development and Redevelopment Plan
· The Act’s moratoriums on builder’s remedies are not unconstitutional where they are limited; builder’s remedies were never a constitutional obligation
· Court decides to give the Act a chance because there’s no evidence that only delay will result or that builders will lose interest
· The Act is not an interference with the judicial constitutional power to manage the courts
· NJ is not the only state whose courts/legislature has gotten into the business of exclusionary zoning, though it is the only state that has carried it this far
· “Good ratables” and “bad ratables”: the motivation upon which most local governments act in zoning

· Good ratable: A type of land use which brings in a lot of taxes, but does not require much in public services, i.e., which shows a net profit to the town, taxwise

· Bad ratable: A form of land use which does not bring in much in taxes, but requires a lot in public services

· Two legal weapons most commonly used in connection with exclusionary zoning:

· Due process argument: Argument that the regulation in question is unreasonable (or doesn’t promote the general welfare)

· Equal protection: Proof of a racially discriminatory intent or purpose is required to show a violation of the Equal Protection Clause re: zoning
· In the Mt. Laurel cases, by emphasizing how NJ differs from the federal government re: equal protection, court seems to be suggesting the Mt. Laurel doctrine rests on equal protection grounds, but when the court gets through it seems to be a notion of relationship to the general welfare. We thus do not get involved in the question of fundamental interests or suspect classifications

· For a zoning ordinance to pass equal protection muster (under a non-race-related challenge), it must be “reasonable, not arbitrary” and bear a “rational relationship to a permissible state objective (i.e. government interest)” (“rational basis test/standard”)
· The police power is not confined to the elimination of filth and stench, but is also ample to lay out zones where family values, youth values, and the blessings of quiet seclusion and clean air make the area a sanctuary for people 

· E.g., Belle Terre: Ordinance restricting housing to families (to avoid college students living together ) upheld

· Distinction from Mt. Laurel (they both involve exclusionary zoning): Court’s analysis Belle Terre rested on due process rather than equal protection grounds

TOPIC IV: THE WHAT AND WHY OF PROPERTY

Utilitarian Theory

Bentham
· Property is a creature of the state

· Property is nothing but a basis of expectation, the expectation of deriving certain advantages from a thing which we are said to possess (this expectation goes all the way back to the caveman in his cave).  A strong and permanent expectation of this type can result only from law

· The legislator must respect this expectation in order to increase overall happiness

· Takings therefore problematic b/c when someone loses their property, everyone feels uncomfortable

Demsetz (morality, legality, and wisdom of redistribution, or not)
· Private ownership internalizes externalities (costs) at a lower price and creates better incentives to utilize resources more efficiently than does communal ownership

· Private ownership of property is always more efficient than communal ownership; thus leads to the best wealth-maximization (different goal from Bentham’s “utility”: maximization)

· The goal for the legislator should thus be to avoid intervention unless the transaction costs are so high that voluntary solutions will not take place

Public/Private Distinction

· Shelley v. Kraemer, US SC, 1948 (p.179) (Gilbert’s 98-99) (Gilbert’s 347)
· Background: ∆’s, a black couple, bought land that was under a racially restrictive covenant.  Π’s, the other landowners, sued for enforcement of the racially restrictive covenant (i.e., wanted an injunction)
· Holding: But for the active intervention of the state courts, ∆ would have been free to occupy the property in question without restraint.  By enforcing the restrictive covenant the state denied to the ∆’s their rights to purchase real property, thus violating the Fourteenth Amendment’s guarantee according all citizens rights to an equal rights footing.
· I.e., state enforcement of a racially restrictive covenant constitutes state action within the aegis of the Fourteenth Amendment
· The Constitution confers upon no individual the right to demand action by the state which results in the denial of equal protection of the laws to other individuals
· So, racially restrictive covenant not void, just unenforceable (so as good as void)

· Reasoning:
· Buchanan: Zoning to cause racial segregation is unconstitutional
· Congress’s power to prohibit discrimination under the Fourteenth Amendment is limited to state action (Civil Rights Cases), BUT, private action is worthless unless supported by the state
· State action to enforce restrictive covenant constitutes a substantive accommodation of that covenant
· Implications of Shelley
· Donahue: There’s seemingly no limitation on the Court’s notion here that state action may not support private discrimination
· Example of the dinner invitation: May a private citizen ask the police to forcibly remove an uninvited dinner party attendee who the party thrower doesn’t want there b/c the attendee’s black? (Donahue suggest “no”)
· Barrows v. Jackson, US SC: Court likewise held that awarding of damages for breach of a racially restrictive covenant also violated the Fourteenth Amendment b/c was just as much of a state action as granting an injunction
Personality Theory

Hegel
· The act of willing is what establishes property in an object

· This process of actualizing the will in the external world is the way in which a person realizes the freedom of his will
· Private property, therefore, is a necessary institution, for through it people achieve freedom
· How Hegel justifies the unequal distribution of property: 
· Some wills are bigger than others
· Why the state can regulate property:
· The property rights of individuals are always subject to higher classes of right, to the general will in whatever way it may be manifested; for example, through the state
· The general will is bigger than the sum of all the individual wills
· The function of the state is to ensure that each individual will is realized to its fullest state, so the state may regulate property only to promote the greatest amount of freedom
Government Largess as Property(?) – Extension of the Personality Theory

· Reich, “The New Property”

· The protection of property is a surrogate for the protection of the individual

· Property performs the function of maintaining independence, dignity, and pluralism in a society by creating zones within which the majority has to yield to the owner

· Property is not a natural right but rather a deliberate construction by society

· Main point: Government largess should be afforded the same protections as private property
· Rights to largess should be vested, especially with respect to benefits like unemployment compensation, public assistance, and old age insurance

· Only by making such benefits into rights (i.e., into “property”) can the welfare state achieve its goal of providing a secure minimum basis for individual well-being and dignity in a society where each man cannot be wholly the master of his own destiny

· Government largess: Money, benefits, services, contracts, franchises, and licenses distributed by the government to the public

· Reich believes people are being thwarted in their efforts towards freedom b/c the government may revoke largess (i.e., the benefits it’s conferred) without compensation

· Flemming v. Nestor, US SC, 1960 (p.150)

· Background: Nestor was deported for being a Communist; US law deprived those department for Communist membership of their accrued Social Security benefits
· Holding: SS benefits are not an accrued property right, so the law doesn’t constitute a taking.  It cannot be said that the law lacks a rational justification; since Nestor will now be living abroad, he won’t be spending money in the US—not irrational for Congress to say the public purse (through SS) won’t be utilized to contribute to the support of those deported for Communism
· Reasoning: SS requires flexibility and boldness (can even be revoked), and is not like private insurance in that the benefits do not depend on the amount of the premium (thus, SS is not contractual)
· Due process interposes a bar only if the statute manifests a patently arbitrary classification, utterly lacking in rational justification.
· Dissent (Black): The law constitutes a taking, violates due process (b/c arbitrarily revokes SS benefits from a narrow class of people), and is an ex post facto law because when Nestor was a Communist it was legal
· The Court is telling SS beneficiaries that the federal government is merely giving old citizens something for nothing and may stop whenever it pleases, but this isn’t right ( SS has to pay out what people have paid in
· Implications:
· Majority’s Part I implicates the Takings Clause; Part II implicates the Due Process Clause 
· Does this mean that property for the purpose of the Takings Clause is different than property for the purpose of the Due Process Clause?
· Donahue: Due Process Clause applies to “property in the broad,” while Takings Clause applies to “property in the narrow” (in a particular situation)
· Hohfeld: Prior to the statute, Nestor had a right to his SS benefits (we can see this b/c the government had a duty to pay); thus, the issue in this case is what kind of power Congress has to change/abridge that right?
· Where we are today:

· Recent due process cases have tended to confirm the notion that interests which would not qualify as “property” under the takings clause may still be sufficiently like property (or “liberty”) that the state cannot deprive an individual of them without some kind of due process

· E.g., Cleveland Board of Education v. Loudermill, US SC, 1985: US SC held that while the legislature may elect not to confer a property interest in [public] employment, it may not constitutionally authorize the deprivation of such an interest once conferred, without appropriate procedural safeguards

Economic Theory

Marx
· The essential condition for the existence and power of the bourgeois class is the formation and augmentation of capital; wage-laborers under this system are exploited as capital-producing entities, and given just enough to continue working

· Communism seeks to abolish private property b/c such property is the means through which the bourgeois class gains its power to oppress the proletariat

· Laborers should become the ruling class, abolish private property, and destroy all class distinctions; only then will the free development of each person be the condition for the free development of all (as opposed to the current system, where the free development of the bourgeois rests on the oppression of the proletariat)

· How Marx is a Hegelian: Marx wants to take property (productive property, or capital, that is) from the individual will and place it into the general will

· How Marx and Demsetz disagree: Marx is concerned with the initial distribution of resources; Demsetz with how we use resources already distributed

The Right to Exclude

Relevant Cases

Shack
· State v. Shack, NJ SC, 1971 (p.194) (Gilbert’s 49)
· Background: ∆’s entered on Tedesco’s private property to aid migrant farm workers Tedesco was housing, Tedesco refused to allow ∆’s to meet with the workers in private, and ∆’s were arrested for criminal trespass.  ∆’s were employed by nonprofits funded by a governmental agency

· Holding: Within the meaning of the trespass statute, there was no trespass b/c ownership of real property does not include the right to bar access to governmental service available to migrant workers.  Hence, there was no trespass within the meaning of the criminal statute

· Courts sees no legitimate need for a right in the farmer to deny a migrant worker the opportunity to receive aid from government services or recognized charitable groups seeking to assist that worker
· AN EMPLOYER HOUSING MIGRANT FARM WORKERS CANNOT EXLUDE UNION ORGANIZERS FROM COMING ONTO THE PROPERTY
· Marsh doesn’t apply b/c in Marsh the company-town was open to the public (not the case here)

· Reasoning: 

· Applying Logan Valley: Rights are relative and there must be an accommodation when they meet.  A fair adjustment of the right of the landowner to exclude persons from entering and the right of the migrant workers to pursue their well-being requires that migrant workers have an opportunity to receive aid (a type of necessity)

· Reasoning doesn’t rest entirely on Logan Valley, however, which is good b/c Logan Valley is not longer good law (had Shack rested on Logan Valley, when Logan Valley was overruled Shack would have lost its underpinnings)

· So, other grounds for opinion (constitutional penumbra):

· First Amendment: ∆’s had a free speech right to share their information with the migrants

· Supremacy Clause: ∆’s were working for organization associated with the federal government, and the law at issue was a state trespass law

PruneYard
· PruneYard Shopping Center v. Robins, US SC, 1980 (p.201) (Gilbert’s 49)
· Background: Privately owned, huge shopping center prevented students from distributing pamphlets. It sought injunction to keep them from coming back.  CA SC, in ruling, essentially said US SC’s reversal of Logan Valley was wrong (interprest CA constitution to say that a person has a free-speech right in a shopping center, so long as the speech is not obstructive)

· Holding: Right to exclude others is not fundamental to use or economic value of the property. Requiring the shopping center to allow distribution of pamphlets does not constitute a taking b/c distribution of pamphlets cannot be said unreasonably to impair the value and use of the property as a shopping center.  Requiring the shopping center to allow distribution of pamphlets also does not violate the center owner’s First Amendment rights b/c, while the state may not require a property owner to disseminate an ideological message, the shopping center by choice of its owner is not limited to the personal use of the owner and it would and could be made clear that the pamphleteers views were not those of the shopping center owner
· Physical invasion not determinative here b/c no investment-backed expectations at stake (right to exclude others is not fundamental to use or economic value of the property)
· A state has the power to create rights not mentioned in the US Constitution
· while the uS constitution does not require mall owners to allow free speech, a state court may read a state constitutional right to free speech to include exercising that speech within a shopping mall
· Reasoning: The shopping center by its operation does not invoke the right to exclude (it wants people to come in).  If a property owner allows the public to enter, then a state may say he also has to allow a reasonable amount of free speech
· Concurrence (Marshall): The exercise of a shopping center’s right to exclusion does not lie at the “core” of property rights guaranteed by the Constitution; rather, it falls within the penumbra of those rights
· Says property rights do not derive their meaning solely from the provisions of positive law, but that they have a normative dimension as well, establishing a “sphere of private autonomy which government is bound to respect”
· Concurring and dissenting in part (Powell): When a private property owner is forced to dissociate himself from views expressed on his property in order to prevent others from receiving a mistaken impression that he supports those views, he has lost control over his freedom not to speak on certain issues (seems to think First Amendment protects right to speak and right not to speak)
· I.e., worried about the First Amendment “right to shut up”
· Concurrence (White): This case is very limited; applies only to shopping centers.  No federal right is implicated, though the states may protect such a right (i.e., a right on the part of shopping centers to exclude peaceful political speech)
· Constitutional penumbra of Shack:
· Marsh v. Alabama: US SC reverses trespass conviction of JW who tried to distribute literature without a permit in a company-owned AL town open to the public

· Still good law

· Logan Valley: Shopping mall may not enjoin peaceful picketing of a labor union

· Court found the mall to be the functional equivalent of the business district of the company-owned town in Marsh (mall was open to the general public)

· No longer good law (US SC later said case should have rested on NLRA, not the balance between free speech and property rights)

· Tanner: Shopping center allowed to prohibit distribution of handbills opposing the Vietnam War (all of shopping center (except streets) were privately owned

· “Property does not lose its private character merely because the public is generally invited to use it for designated purposes”
· Further notes:
· Court seems to distinguish permanent physical invasions (e.g., cable case) from temporary invasions like in PruneYard
· Schmid: NJ SC said Princeton regulation requiring that individual seeking to distribute literature had to obtain permission first was unconstitutional b/c lacked reasonable standards for granting or withholding such permission (didn’t deal adequately with the time, place, or manner for individuals to exercise their rights of speech and assembly)

Course Summary

· Three questions this course has been about:

· What have you got? (Pierson)

· How can you use it? (Edwards)

· How do you transfer it?

