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I. FORMATION AND TERMINATION OF ATTORNEY-CLIENT RELATIONSHIP

· Formation

· Restatement § 14 An attorney-client relationship can be formed where: 
· § 14(1) The client behaved in such a way that a reasonable person in the lawyer’s position would believe she was being asked to provide legal services, and
· § 14(1)(a) & (b)(2)The lawyer behaved in such a way that a reasonable person in client’s position would believe that the lawyer has either agreed to provide legal services or at least has not refused to do so.
· Perez: K&C tell Perez they’re his lawyers, Perez discloses information, K&C turn information over to DA, who then prosecutes Perez.  Held, K&C had implied attorney-client relationship with Perez based on their conduct.
· Quasi-Client / Implied Attorney-Client Relationships

· Creation of quasi-relationship: Usually transmission of confidential information with the expectation that the lawyer will keep it confidential creates a quasi-relationship.
· Duty toward quasi-clients: Lawyers owe duties of Competence, Communication, Confidentiality, and Conflict to all quasi-clients.  Even if you don’t form a lawyer-client relationship, you must be non-negligent in the advice you do give.

· Togstad: Brief conversation; L says doesn’t think person has case but will check with colleague; L never gets back to person, S/L expires.  Held, there was an attorney-client relationship [E20-22]
· Takeaway: We can end up with either a lawyer-client relationship or a prospective client-lawyer relationship from circumstances that are as casual/fleeting/unmemorable as they could possibly be.

· Non-engagement letter: When we end an encounter, we need to send a non-engagement letter.

· Prospective Clients [E23]
· MR 1.18(a) Definition of “prospective client”: A prospective client is anyone who discussed with a lawyer the possibility of forming a professional relationship.  
· MR 1.18(b) Duty of confidentiality: Lawyers have a duty of confidentiality with respect to any information learned from a prospective client, even when no client-lawyer relationship ensues.  
· Lawyers should avoid learning confidential information from prospective clients to avoid being disqualified from representing adverse parties in the future.

· Duties to Prospective Clients:  
· MR 1.18(c) Conflict of interest: A lawyer shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to him in that matter; and other lawyers in the firm are disqualified too, except as provided in paragraph (d).  
· MR 1.18(d) Exception: Representation still permissible if:

· (d)(1) Both the affected client and prospective client give informed consent in writing, OR 
· (d)(2) Lawyer took reasonable measures to avoid exposure to more disqualifying information than reasonably necessary to determine whether to represent prospective client, and 
· (d)(2)(i) Lawyer is timely screened from participation and receives no fee, and 
· (d)(2)(ii) Written notice is promptly given to prospective client.
· Unpalatable or Undesired Clients
· Considerations: 

· Should you put your witnesses on even if they are unreliable?  Do we have a standard for our witnesses?  Do you have to believe them?

· What about what your other clients would think?

· What about what the employees working on it would think?

· When you sign a complaint, your reputation is on the line to the extent that you have to have a good faith basis that there is a colorable claim.

· Client dishonesty: Our clients lie to us all the time.  If you require reliable clients, you will have very few clients.

· Court appointments:
· MR 6.2 If a judge appoints you a case, you have to take it unless:

· (a) Representing the client is likely to result in violation of the Rules or other law,

· (b) Representing the client is likely to result in an unreasonable financial burden on the lawyer, or

· (c) The client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer’s ability to represent the client.

· Pro bono:
· MR 6.1 Every lawyer should aspire to render at least 50 hours of pro bono legal services per year. +

· Third Party Beneficiaries [E113-15]

· MR 2.3 Evaluation for use by third persons:
· (a) A lawyer may provide an evaluation of a matter affecting a client for someone other than the client if the lawyer reasonably believes that making the evaluation is compatible with other aspects of the lawyer’s relationship with the client.

· (b) When the lawyer knows or reasonably should know that the evaluation is likely to affect the client’s interests materially and adversely, the lawyer shall not provide the evaluation unless the client gives informed consent. +

· Types of situations:

· (1) Intended beneficiaries: Messing up wills or trusts to the detriment of intended beneficiaries [E113]

· (2) Invited reliance: Opinion letters to facilitate certain transactions
· Greycas [E114]: A lawyer who invites a nonclient to rely on the soundness of her opinion may be liable to the nonclient for malpractice.

· (3) Negligent misrepresentation: Foreseeability of harm relevant

· (4) Knowing assistance in breach of fiduciary duty: Knowingly providing substantial assistance to the client in breaching a fiduciary duty owed to a third party

· Knowing assistance: Requires both (1) knowledge of fiduciary’s status as a fiduciary and (2) knowledge that fiduciary’s conduct contravened a fiduciary duty.
· Chem-Age Indus. v. Glover [E115]: Lawyer who prepared corporation’s incorporation documents on behalf of a client may be liable to a corporation for legal malpractice and for breaching fiduciary duty.

· Termination of the Relationship

· Client fires lawyer: [E28]

· Restatement § 31, cmt. c. In litigation, client must seek permission from the court. 
· Generally, client can fire L for any reason.  

· Exception: One exception is where L is in-house counsel, because L then more like employee than lawyer (Crews)
· Lawyer fires client [E29]

· MR 1.16(a) Mandatory withdrawal: Lawyer must either refuse to begin representing a client or withdraw from an existing attorney-client relationship if:

· (a)(1) Representation would result in a violation of the Rules or the law (future crime or fraud),  

· (a)(2) the lawyer is unable by reason of physical or mental disability to represent client adequately, or 
· (a)(3) The lawyer is fired by the client.  [E27]

· MR 1.16(b) Permissive withdrawal: Lawyer may withdraw where:
· MR 1.16(b)(1) No material adverse effect on client’s interests: Lawyer can fire client for any reason as long as it does not create a material adverse effect on client’s interests.

· MR 1.16(b) Even if material adverse effect on client’s interests: Lawyer may fire client even if withdrawal would have a material adverse effect on client’s interests if:

· (b)(2) Client persists in a course of action involving lawyer’s services that lawyer reasonably believes is criminal or fraudulent,

· (b)(3) Client has used lawyer’s services to perpetrate a (past) crime or fraud,

· (b)(4 Client insists upon taking action that lawyer considers repugnant or with which lawyer has fundamental disagreement,

· (b)(5) Client fails substantially to fulfill obligation to lawyer regarding lawyer’s services and has been given reasonable warning that lawyer will withdraw if not fulfilled,
· MR 1.16, cmt. [8] L may withdraw if client refuses to abide by terms of a fee or court costs agreement
· (b)(6) Representation will result in an unreasonable financial burden on lawyer or has been rendered unreasonably difficult by client, or

· (b)(7) Other good cause for withdrawal exists.

· MR 1.16(c) Lawyer must notify tribunal: If litigation pending, lawyer must notify tribunal and seek approval to withdraw.  If approval not given, notwithstanding good cause for termination L must continue the representation
· Termination without cause: If lawyer terminates relationship without good cause (in a situation not permitted by the Rules), lawyer may be liable to client for malpractice or breach of fiduciary duty.  [E28]

· Put good cause reasons like failure to pay bills in retainer letter.

· L can almost always get out of representation if L can find the unhappy client a new lawyer, unless it’s very close to trial.
· MR 1.16(d) Steps after withdrawal: Following termination of representation, L must take reasonably practicable steps to protect client’s interests, such as:

· (1) Giving reasonable notice to the client (e.g., of S/L)

· Gilles: When withdrawing, L must notify client of impending S/L, if any

· (2) Allowing time for employment of other counsel

· (3) Surrendering papers and property to which client is entitled, and

· (4) Refunding any advance payment of fee or expense that has not been earned or incurred
· Termination letter: When relationship ends, lawyer should write a letter and return client’s materials.  [E30]

· Fees and Transactions  [E68-75]
· MR 1.5(a): Reasonableness requirement: Fees must be reasonable, under these factors: [E68-70]
· (a)(1) Time and labor required, novelty and difficulty, skill required

· (a)(2) Likelihood, if apparent to client, that acceptance of this employment will preclude other employment by lawyer

· (a)(3) Fee customarily charged in the locality for similar legal services
· Fordham: A fee is excessive where it includes substantial amounts of time that an inexperienced lawyer took to become experienced with the law.  “Excessiveness” is determined by custom/expert testimony.
· (a)(4) Amount involved and results obtained

· (a)(5) Time limitations imposed by client or by circumstances

· (a)(6) Nature and length of professional relationship with client

· (a)(7) Experience, reputation, and ability of lawyer(s)

· (a)(8) Whether fee is fixed or contingent.

· Sophistication of client: Courts more likely to permit innovative fee arrangements where client is a sophisticated entity and fee agreement was freely negotiated.

· Contingent Fees

· MR 1.5(c) Requirements: Contingent fees must be in writing signed by client, with details about percentages, whether expenses will be deducted before or after fee is calculated, and other matters.  [E75]

· MR 1.5(d) Not permitted where: Contingent fees prohibited in (1) criminal defense and (2) domestic relations case where contingent upon securing divorce, amount of alimony/support, or property settlement.  [E75]

· Quantum meruit claim (Malonis): If L is working on contingent fee basis and is fired, in some jurisdictions the former lawyer can get some money in quantum meruit.
· Reciprocal fees (how much L saves the client): Allowed.
· Expenses: Charges must be agreed upon in advance or actual charges plus reasonable overhead.
· Acquiring Interest in Client’s Company (stock, etc.) [E79-81, E384]
· NOTE: Any business transaction with a client creates a potential conflict of interest.
· MR 1.8(a) No business transactions with client: No business transactions with client unless:

· (a)(1) The terms of transaction are fair and reasonable to the client and are fully disclosed, in a way client can understand, in writing, to the client, including any risks/downsides an impartial lawyer would detect (Stranger Rule) [E80-81, E385], and
· (a)(2) Client is advised in writing of desirability of seeking independent counsel and has a chance to do so [E386], and
· (a)(3) Client gives written and signed informed consent in a document indicating the essential terms of the transaction.  [E386]
· MR 1.8, cmt. [1] Standard commercial transactions: MR 1.8 does not apply to standard commercial transactions for products or services the client generally markets to others.  [E385]

· Policy: Concern is that it will later be argued that L’s interest in the money blinded L and caused L to tell the client to go through with a transaction that shouldn’t have happened.
· Fee-splitting for lawyers not in same firm

· MR 1.5(e) Rule: For lawyers not in same firm, division of fee based on amount of work done by each lawyer is permissible if:
· (e)(1) The division is proportional to the services each lawyer performed OR each lawyer assumes joint responsibility (liability) for the representation,
· (e)(2) Client agrees in writing to the fee division, including the share each lawyer will receive, and
· (e)(3) The total fee is reasonable.  [E81-82]
· MR 7.2(b)(4) Referrals are ok as long as client is informed of arrangement and it’s not exclusive.  [E82]

· MR 1.15: Holding client funds in trust accounts [E82-84]
· (a) L must hold property of client in connection with a representation in a separate account from L’s personal funds.  

· (b) L may not deposit their own funds in a client trust account (i.e., cannot use client trust account to shield their own funds from creditors)

· (c) L must deposit legal fees and expenses paid in advance into client trust account, and withdraw those funds only as fees are earned and expenses incurred.
· MR 1.16(d) End of representation: L must return all unearned advance fees at end of representation.

· Sather: Advance fees cannot be “nonrefundable”
II. REPRESENTING ENTITIES AND GROUPS [E88-107]
· MR 1.13(a) Lawyer represents organization, not constituents: A lawyer for an organization such as a corporation represents the organization (acting through its duly authorized constituents), not the individual officers or agents.  [E89]
· Restatement § 96, cmt. e. Lawyer may not knowingly or negligently assist any constituent to breach a legal duty to the organization (such as by self-dealing). 

· MR 1.13(b) “Reporting up the ladder”: A lawyer who knows that an employee of an organization is engaged in wrongdoing likely to result in substantial injury to the organization shall proceed (take remedial action) as is reasonably necessary in the best interests of the organization.  Unless not necessary in the best interests of the organization, lawyer shall refer the matter to higher authority in the organization, including highest authority if necessary.  [E95-96]
· MR 1.13(c) “Reporting out”: If the highest authority within the organization, such as board of directors, fails to take appropriate remedial action, and lawyer believes the violation is reasonably certain to result in substantial injury to the organization, lawyer may reveal confidential client information even if not permitted by MR 1.6, but only if and to the extent reasonably  necessary to prevent substantial injury to the organization.  [E95-96]
· MR 1.13(d) Exception: Lawyer does not have permission to disclose confidential client information if (1) the lawyer was retained to conduct an internal investigation of alleged wrongdoing or if (2) the lawyer is defending the organization or its constituents against an allegation of wrongdoing.  (Can disclose only if counseling or representing in transactional matters.)
· MR 1.13(e) Whistleblower rule: If lawyer is fired for complying with (b) or (c), or withdraws under circumstances where action under these rules would be required, the lawyer shall take steps to inform highest authority of discharge/withdrawal.

· MR 1.13(f) Corporate Miranda warnings: Lawyers must clearly identify the organization as the client when dealing with constituents if organization’s interests are adverse to those of the constituents.
· Lawyer has an absolute obligation to make clear her own interests and tell unrepresented parties she doesn’t represent them, that everything they say is privileged and belongs to the company, and that the only advice she can give them is to tell them to get their own lawyer.
· Restatement § 14 If no warnings given: Constituent’s reasonable expectations — not those of lawyer — prevail
· MR 1.13(g) Representing constituents of organization: A lawyer representing an organization may also represent its constituents, but only if MR 1.7 is satisfied.  Consent, if needed, must be from an appropriate official of the organization other than the individual represented, or by shareholders.

· MR 1.7, cmt.34 Representing affiliates of organization: Representing one member of a corporate family ordinarily does not create an attorney-client relationship with all other affiliated entities, though courts often do find relationship.  [E102]

· Sarbanes-Oxley Act Lawyer representing a publicly-traded company must report (1) evidence of a material violation of an applicable securities law or (2) a material breach of fiduciary duty by any corporate officer, director, employee, or agent to a chief legal officer or CEO.  [E97-101]
III. BASIC DUTIES TO CLIENTS

· Allocation of Authority

· MR 1.2(a) Rule: A lawyer shall abide by a client’s decision concerning the objectives of representation and, as required by MR 1.4, shall consult with the client as to the means by which they are to be pursued.  A lawyer may take action that is impliedly authorized to carry out the representation.  A lawyer shall abide by a client’s decision whether to settle a matter.  In criminal cases, the lawyer shall abide by the client’s decision as to a plea to be entered, whether to waive jury trial, and whether client will testify.  [E36]
· MR 1.2, cmt. [1] Basically, client has control over ends/objectives; lawyer has control over means
· L must communicate any offer of settlement to the client.

· MR 1.2(c) Scope of representation: Lawyer may modify/limit the scope of representation if limitation is reasonable under the circumstances and client gives informed consent.  [E35]

· Clients with Diminished Capacity

· MR 1.14 Lawyer should try to have as normal an attorney-client relationship as possible with client of diminished capacity, but may take protective action including appointment of guardian if lawyer believes client can’t act in own interest.  [E44]

· Two types of diminished capacity: (1) minority age and (2) mental impairment

· Duty to Communicate [E44-46]
· MR 1.4: Rule:
· (a) A lawyer shall:

· (a)(1) Promptly inform the client of any decision or circumstance where the client’s informed consent is required by the Rules;

· (a)(2): Reasonably consult with the client about the means by which the client’s objectives are to be accomplished;

· (a)(3): Keep the client reasonably informed about the status of a matter;

· (a)(4): Promptly comply with reasonable requests for information, and

· (a)(5): Consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows that the client expects assistance not permitted by the MR or any other law.

· (b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.

· Informed consent required for:

· Decisions whether to settle, whether to appeal, and waiver by the client of any fiduciary obligation (conflict of interest, confidentiality)

· Means by which the claim will be handled (lawsuit, mediation, arbitration)
· Interfering with Other Attorney-Client Relationships (Ex Parte) [E50-54]
· MR 4.2 Rule: Lawyer shall not communicate about subject of representation with a person lawyer knows is represented by another lawyer in the matter, unless she has consent of the other lawyer or is authorized to do so by law or court order.  [E50]

· MR 4.2, cmt. [3] Only waivable by opposing counsel: This protection is not waivable by the client, only opposing counsel, even if the client is the one initiating contact.

· MR 1.0(f) Definition of “know”: Actual knowledge, though actual knowledge can be inferred from the circumstances (willful blindness)  [E51]

· Prohibition applies to:

· Non-parties and people aligned on the same side of lawsuit (such as co-defendants)

· Lawyer’s agents too (via MR 5.3(c))  [E52]

· Restatement § 101 BUT, does not apply to employees of governmental agencies unless there is a direct or specific claim against the gov’t 
· Client-to-client: Client can talk to other client, and L can advise
· MR 4.2 cmt [5] Exercise of constitutional rights: If lawyer contacting represented party on behalf of a client exercising a constitutional or other legal right to communicate with the government (as when the ∆ is a government officer or entity), communication is permissible

· Remedies: Include discipline, disqualification, preclusive sanctions [E52]

· MR 4.2, cmt. [7], (Messing) Application to corporations: Prohibition in the corporate setting applies to: [E53]

· (1) Managerial/control group: Those whose acts are binding on the corporation (i.e., persons who have authority to obligate the organization with respect to the matter)
· (2) Employees whose acts or omissions in connection with the matter can be imputed to the corporation for the purposes of liability

· (3) agents who implement the advice of counsel and/or have authority on behalf of the corporation to make decisions about the course of the litigation (i.e., persons who supervise, director, or regularly consult with the organization’s lawyer concerning the matter)
· Former employees: Generally not covered by prohibition.  [E54]

· Obstruction of justice: Make sure corporate employees are covered before you instruct them not to talk to other side or you may be obstructing justice
· Unrepresented Persons
·  MR 4.3 Rule: In dealing with a person who is not represented by counsel, L shall not state or imply that L is disinterested.  When L knows or reasonably should know that the unrepresented person misunderstands the L’s role in the matter, L shall make reasonable efforts to correct the misunderstanding.  L shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of L’s client.

IV. COMPETENCE
· Duty of Competence

· MR 1.1 Competence: A lawyer shall provide competent representation to a client.  Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

· MR 1.3 Diligence: A lawyer shall act with reasonable diligence and promptness in representing a client.
· Malpractice
· Preamble to MR, cmt. 20 Violation of a rule as evidence of malpractice: Violation of a rule should not itself give rise to a cause of action nor create a presumption that a legal duty has been breached, BUT a lawyer’s violation of a rule may be evidence of breach of the applicable standard of conduct.
· Waiver of claim: Once your client has a claim against you, there’s a conflict of interest, but it may be waivable as long as you have the client’s informed consent, and as long as the client is sufficiently sophisticated to make the decision and is TOLD IN WRITING that they might want to consult a different lawyer.

· Elements of claim: (1) Existence of relationship (attorney-client) giving rise to a duty, (2) duty/standard of care (e.g., duty of communication, fiduciary duty), (3) breach of duty, (4) causation, (5) actual injury/damages.
· Existence of relationship:
· Restatement § 51 Nonclients: Duty of care is owed to nonclients where:

· § 51(1): Nonclient is a prospective client
· § 51(2): L or L’s client (with L’s acquiescence) invites the nonclient to rely on L’s opinion or services and nonclient so relies, the nonclient is not too remote from L to be entitled to protection

· § 51(3): L knows that client intends as one of the primary objectives of the representation that L’s service benefit the nonclient, such a duty would not significantly impair L’s performance of obligations to client, and absence of such a duty would make enforcement of those obligations to the client unlikely

· § 51(4): L’s client is trustee, guardian, executor or fiduciary acting primarily to perform similar function for nonclient, L knows appropriate action by L is necessary to matter within the scope of the representation to prevent or rectify breach of fiduciary duty owed by client to nonclient (where the breach is a crime or fraud or the lawyer has assisted in the breach), the nonclient is not reasonably able to protect its rights, and such a duty would not significantly impair L’s obligation to the client

· Standard of care: The standard of reasonable care is provided by the custom among practitioners (similarly situated professionals). [E115]  
· Restatement § 52, ctm. d. Specialist: A lawyer who holds himself out as a specialist in a given field may be held to an even higher standard of care. 
· Expert testimony: Because custom is dispositive of compliance with the standard of care, virtually every legal malpractice case will require π to produce expert testimony to explain the custom/usual practice. [E116]

· “Common knowledge” exception: Where L’s negligence is so glaringly obvious that jury can readily recognize it (e.g., ignoring basic fiduciary duties, missing deadlines, failing to perform basic functions), π not required to come forward with expert testimony. [E116]

· Causation

· But-for causation: Π must show that but for L’s failure to exercise reasonable care, the outcome of the representation would have been different. [E118}

· Case-within-a-case: Hence the frequent case-within-a-case requirement, where π must show that but for L’s negligence, π would have prevailed. [E118]

· Criminal case: In a criminal case, this requirement means that π must show that he was actually innocent of the crime. [E119]

· Actual Injury/Damages

· Frequently speculative
· dePape: Recovery permitted for emotional distress, where L’s counsel led π unsuccessfully to attempt to sneak across the US-Canada border.
· Remedies: Even in situations where the client can’t demonstrate harm/damages, the client could be entitled to fee disgorgement.  This is a common remedy.

· Ineffective Assistance of Counsel in criminal cases (as a 6th Amendment violation [E125-27]: 

· Two-part test (Strickland): ∆ must show that:
· (1) Counsel’s representation must fall below an objective standard of reasonableness under prevailing professional norms (competence)
· Standard of reasonableness can be shown through ABA standard, expert testimony, or obviousness
· Tactical decisions by L generally not open to challenge, unless L failed to investigate alternative theories or strategies
· (2) Counsel’s deficient performance prejudiced the defendant: but for the deficient performance, (there is a reasonable probability) the outcome of the proceeding would have been different
· Courts often write off failures as strategic/tactical decisions that just turned out badly
· If conflict of interest: For ∆ who can show his attorney had a conflict of interest, need only prove the conflict of interest adversely affected L’s performance at trial in order to prejudice (rather than show but-for causation)
· For appeals (Flores-Ortega): ∆ must show:

· (1)(a) A rational ∆ would have wanted to appeal (e.g., because there were nonfrivolous grounds for appeal), or

· (1)(b) ∆ reasonably demonstrated to L his interest in appealing, and

· (2) Prejudice: Reasonable probability that but for L’s failure to consult about an appeal ∆ would have timely appealed

V. CONFIDENTIALITY

· The Three Layers of Confidentiality
· Largest circle: Professional Duty of Confidentiality

· Prohibits lawyers from disclosing voluntarily information learned in the course of representation; generally interpreted as being everything (including information publicly available) unless it’s so widely known that everybody knows (front page news)

· Within Confidentiality: Attorney-Client Privilege

· Requires a client, a lawyer, a relationship between the two, the seeking of advice, and confidentiality (the information has been protected from third parties)

· Includes Upjohn-type conversations

· Within Confidentiality, and intersecting with A-C Privilege: Work Product Doctrine
· Documents prepared by lawyer, or under a lawyer’s direction and control, and must be in anticipation of litigation
· Duty of Confidentiality

· Definition: Confidentiality is the obligation of lawyers to keep information to themselves under all circumstances except when called upon to testify or produce documents.  (No volunteering information.)
· What is covered: Confidential information includes everything you learn in the course of representation, even if it doesn’t relate to the representation.

· MR 1.6, cmt. [18] How long duty lasts: Prohibition survives termination of attorney-client relationship and death of client. [E145]

· Basic Rules
· MR 1.6(a) Basic rule: A lawyer shall not reveal information relating to the representation of a client unless 
· (1) The client gives informed consent, 
· (2) The disclosure is impliedly authorized to carry out the representation, or 
· (3) The disclosure is permitted under paragraph (b).  [E182]

· MR 1.8(b) Using information to client’s disadvantage prohibited: A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by the Rules.  [E183]
· In re Anonymous: Attorney representing mother could not use information learned in child support proceeding to file suit against mother for failure to pay hospital debt
· MR 1.18(b) Prospective clients: See above, “Prospective Clients.”  Lawyers should avoid learning confidential information from prospective clients to avoid being disqualified from representing adverse parties in the future.  If we screen before learning confidential information, we could possibly handle both clients even if there’s a conflict.  [E23, E183-84]
· Exceptions to Duty of Confidentiality [E186-200]
· MR 1.6(a); Restatement § 61 Implied authority in order to carry out representation: L can make disclosures of confidential information to the extent they enable the lawyer to advance the client’s ends as defined by client.  [E186]

· MR 1.0(e) Informed consent: L must give adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.  [E187]

· MR 1.6(b) Disclosure to prevent wrongdoing: A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:

· (b)(1) Death or injury: To prevent reasonably certain death or substantial bodily harm [E189, Tarasoff]
· Hawkins: In order to find a duty, L must have information beyond a reasonable doubt that the client has a firm intention to inflict serious bodily harm on an identified person who is unknowing

· (b)(2) Future crime or fraud: To prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services [E190]
· (b)(3) Past crime or fraud: to prevent, mitigate, or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services [E190]
· (b)(4) L’s compliance with MR: To secure legal advice about the lawyer’s compliance with the Rules [E191]
· (b)(5) L defense: To establish a claim or defense on behalf of the lawyer in (1) a controversy between the lawyer and client, or (2) a criminal charge or civil claim against the lawyer based on conduct in which the client was involved, or (3) to respond to allegations in any proceeding concerning the lawyer’s representation of the client [E191-9,2 Meyerhofer]
· MR 1.6, cmt. [10] Usually in malpractice suits, but also can apply even before a formal proceeding commences [E193]

· (b)(6) Court order: To comply with other law or a court order [E193]
· NOTE: L should disclose only to the extent lawyer believes is reasonably necessary.  L should first consult the client and disclose unilaterally only if client refuses to give informed consent.  [E188]

· Restatement § 119 Physical evidence: Where L receives physical evidence of a crime, may take possession of it to examine it, but following possession must turn the evidence over to prosecuting authorities
· Belge: L who knows location of physical evidence but has never taken possession of it not required to inform police of location.
· MR 1.9(c) Former client: Adverse use and disclosure of information that has become generally known is permitted relating to a former client ONLY.  [E143]

· NOTE: A L may not assert the duty of confidentiality as a ground for refusing to comply with a court order to produce information; the attorney-client privilege is the ground for refusing to testify in such a case

· Attorney-Client Privilege [E147-173]
· Restatement § 68 What is covered: Attorney-client privilege may be invoked with respect to:
· § 68(1) A communication [E148]
· Not protected: Information obtained through observation or investigation, or learned from any person besides client, is not protected by privilege b/c was not communicated by client to lawyer.
· Statements by lawyer: In many jurisdictions, what lawyer says to client is also protected – make sure you reflect what the client communicated to you in the document in order to be sure you protect the privilege [E147]

· § 68(2) Made between privileged persons [E148]
· Client, lawyer, agents of either 
· Restatement § 70 Agents: Privileged persons include agents of either the lawyer or client who either facilitate communications between them or facilitate the representation
· Restatement § 75(1) Privilege of co-clients: If two parties are co-clients represented by the same lawyer in a matter, a privileged communication by one that relates to matters of common interest is privileged as against third parties and any co-client may invoke the privilege, unless is has been waived by the client who made the communication

· Lawyer: L must be acting in professional capacity (not as member of board of directors only)

· Hughes: Held, privilege does not apply because ∆ asked L to deliver stolen money to police not because L was a lawyer, but because L was good friends with members of police force.

· Dean: Held, privilege does not apply because ∆ came to L for legal advice, and upon L’s advice gave stolen money to L to return.
· Outside experts: L consulting with outside experts not privileged unless expert acts as an agent [E148-49]

· 3) In confidence [E149-50]
· No person present who isn’t a privileged person
· Client must use reasonable care to ensure communication is not overheard
· Waiver: Not disclosed by either attorney or client
· 4) For the purpose of obtaining or providing legal assistance for the client [E150].
· Type of communication: Depending on court, may protect a communication as long as there is a legal component to the advice, or only the actual legal communications.
· A-c relationship: Attorney-client relationship need not have been formed, so long as disclosure was for purpose of potentially obtaining legal advice

· Underlying facts not covered: Privilege does not block disclosure of underlying facts known by privilege holder (Upjohn, U.S. 1981).  [E148]
· Time covered: This privilege lasts forever, even after end or representation or client’s death (Swidler & Berlin, U.S. 1998), although some states allow disclosure where interests of justice demand it.  [E147]
· MR 1.6, cmt. [13] When required to be raised: L has obligation to assert attorney-client privilege whenever a nonfrivolous claim that the privilege applies may be made.
· Court-ordered disclosure: A court may order disclosure of information that would be a violation of a disciplinary rule for a lawyer to disclose voluntarily.  [E138]

· Organizations/Entities and the Privilege

· Who is covered: Upjohn (U.S. 1981): A-C privilege protects 
· (1) Control group, 
· (2) Disclosures intended to enable attorney to give legal advice to entity, and 
· (3) Communications concerning conduct of an agent whose actions may be imputed to the organization.  [E158-60]
· Thompson Memo: Defines “cooperation” by corporations as including (1) waiver of attorney-client privilege and (2) refusal by company to pay for execs’ legal defense
· Invasion of privilege: We can’t invade the privilege of another through the use of somebody who is not entitled to give us those documents.  
· MR 4.4(a): A lawyer shall not use methods of obtaining evidence that violate the legal rights of a third person.
· Exceptions to Attorney-Client Privilege [E163]
· Restatement § 82 Crime-Fraud Exception [E163-64]

· General rule: Communication made by the client for the purpose of obtaining the lawyer’s assistance to commit a criminal or fraudulent act is not protected — even if the lawyer was an unwitting and completely innocent participant.
· Only applies to past crimes: The criminal or fraudulent acts must either be ongoing, or contemplated for the future; the crime-fraud exception does not apply when a client tells L about a past crime and simply asks L to defend him. [E172]

· Lawyer’s intent irrelevant (Chen): The crime-fraud exception is determined by the client’s purpose, not the lawyer’s knowledge or intention.

· Purpose of discussion must be to obtain lawyer’s assistance (Purcell): Even if client talks about committing a crime, if he didn’t discuss it for the purpose of receiving legal advice or assistance in furthering it, conversation is not subject to crime-fraud exception.
· Standard of proof (Chen): Must show “reasonable basis” or “probable cause” to believe client’s objective in seeking legal advice was to commit crime/fraud; 
· If burden met: Next step is in camera review by the judge, which requires a certain amount of evidence from non-privileged sources. [E165]

· Waiver [E165-70]

· Restatement § 77: Failure to raise: Considered a waiver
· Disclosure to nonprivileged person: Disclosure to someone not a privileged person will waive the privilege with respect to others.

· Exception: Disclosure against client’s wishes (without consent) does not waive the privilege, because L not acting as agent of client

· Selective waiver:  Rules vary by state; often comes up when a governmental department or agency seeks results of internal investigations conducted by counsel.  Most jurisdictions count selective disclosure as total waiver.  [E166]

· Inadvertent disclosure: Rules vary [E167-69]

· Leaving things lying around, throwing unshredded documents in the trash, failure to object to a discovery request [N21]
· MR 4.4(b) Accidentally sending documents to opposing counsel: A L who receives a document he knows or reasonably should know was inadvertently sent shall promptly notify the sender.

· MR 4.4, cmt. [2] Further steps not addressed by MR: The rule does not address what further steps the receiving L should take, whether the receiving L can examine the documents, and whether the privilege has been waived for the documents

· Subject-matter waiver: If a party [purposefully?] discloses part of a privileged communication, all communications on the same subject matter lose privileged status.  (see Citgo case) [E169]

· Work Product Doctrine [E173]

· F.R. Civ. Pro. 26(b)(3) General rule: Protects documents and other tangible things that were prepared in anticipation of litigation, but not the information contained within them.  [E174]

· Restatement § 87, cmt. i. Anticipation of litigation: Must be anticipation (good-faith belief) of imminent, specific litigation, not a generalized threat.  [E177]
· Citgo: To be prepared in anticipation of litigation, the primary purpose behind creation of document must be to aid in possible future litigation.
· Categories of work product:

· Restatement § 87(2) Core/opinion work product: Opinions and mental impressions of the lawyer

· Restatement § 89 Rule: Hardly ever discoverable except under extraordinary circumstances (e.g., using advice of counsel as a defense).  [E175]

· Restatement § 89 Ordinary work product (not opinion): Can only be revealed upon a showing of 

· (1) Substantial need for material in order to prepare for trial and 

· (2) Inability without undue hardship to obtain the equivalent through any other means.

· Underlying facts:  Does not protect facts learned by the lawyer in the course of preparing for litigation.  [E175]

· WPD and document destruction: Two courts have held that labeling something as being “in anticipation of litigation” invokes L’s duty to tell client not to destroy any documents related to the matter

VI. FRAUD AND FOUL TACTICS
· Client Fraud
· MR 1.2(d) Assistance in fraud: A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.

· MR 8.4 Misconduct: It is professional misconduct for a lawyer to:

· (a) Violate or attempt to violate the Rules, knowingly assist or induce another to do so, or do so through the acts of another,

· (b) Commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer,
· Covered offenses: Offenses involving violence, dishonesty, breach of trust, serious interference with administration of justice, or a pattern of repeated offenses indicating indifference to legal obligation.  Criminal conviction not required.
· Noncovered offenses: Matters of personal morality such as adultery.
· (c) Engage in conduct involving dishonesty, fraud, deceit, or misrepresentation,

· (d) Engage in conduct that is prejudicial to the administration of justice,

· (e) State or imply an ability to influence improperly a government agency/official +

· MR 3.3 Candor Toward the Tribunal (see infra)
· MR 1.6(b) Disclosure to prevent wrongdoing: Lawyer has permission to disclose confidential client information to the extent lawyer believes reasonably necessary to prevent, rectify, or mitigate losses from a client’s crime or fraud, where:

· (1) Client’s act is likely to result in substantial financial loss to a third party, and

· (2) Lawyer’s services had been used in connection with the client’s act.  [E271]

· Reporting “up the ladder”: Lawyer must first report “up the ladder” (MR 1.13(b)), and if that fails, lawyer MAY reveal confidential info (MR 1.13(c)).  [E271]

· Taking Advantage of Opponent’s Mistakes or Lack of Knowledge  [E231+]
· MR 4.1 Truthfulness in statements to others: In the course of representing a client, a lawyer shall not knowingly:

· (a) Make a false statement of material fact or law to a third person, or

· (b) Fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

· MR 4.1 cmt. [2] Statements in negotiation: Under generally accepted conventions in negotiation, certain types of statements (e.g., a party’s intentions as to an acceptable settlement of a claim) ordinarily are not taken as statements of material fact

· Where L knows something the other side does not:

· (1) Make sure failing to disclose would not assist client fraud (MR 4.1(b))

· (2) Counsel the client as to the possible ramifications of going forward (possible lawsuit, reputation, etc.) and suggest they might want to correct the other side’s error even though it’s legal to go forward.

· (3) MR 2.1 Moral persuasion: “In representing a client, a lawyer shall exercise independent professional judgment and render candid advice.  In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation.”

· Candor Toward the Tribunal

· MR 3.3(a) False evidence: Lawyer must not knowingly 
· (a)(1) Make a false statement of fact or law to a tribunal, fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer, 
· (a)(2) Fail to disclose directly adverse legal authority in the controlling jurisdiction not disclosed by opposing counsel, or 
· Hendrix: Filing suit in face of dispositive contrary authority violates MR 3.3.
· (a)(3) Offer [any] evidence lawyer knows to be false.
· Remedial measures: Where L knows material evidence is false, L must take remedial measures including disclosure to tribunal if necessary, see below.
· (a)(3) Where L reasonably believes evidence is false: L may refuse to offer the evidence, unless the evidence is the testimony of a ∆ in a criminal matter

· False statement made by someone else: But if the lawyer does not “sponsor” the false statement, there is no obligation to correct the court’s misunderstanding of the facts (e.g., court sentencing your client lightly because judge and prosecutor both mistakenly believe criminal record is clean).  [E217, N30]

· MR 3.3(b) Fraudulent conduct: If L represents client in an adjudicative proceedings and knows that a person, has, is, or intends to engage in criminal or fraudulent conduct related to the proceeding, the L shall take reasonable remedial measures, including if necessary disclosure to the tribunal.
· Casey: If L’s client is impersonating another person in court, L has duty to disclose that information.
· MR 3.3(c) Length of duties: Duties of candor run to the end of the proceeding, but not afterwards.

· So, if L learns after proceeding ends that client committed perjury, no duty to disclose
· MR 3.3(c) Hierarchy of duties: Duties stated in MR 3.3(a) & (b) trump the duty of confidentiality under MR 1.6

· Definitions:

· MR 1.0(f) Definition of “know”: “Know” means having actual knowledge of the fact in question; knowledge may be inferred from circumstances

· MR 1.0(m) Definition of “tribunal”: A court, arbitrator in a binding arbitration proceeding, or a legislative body, administrative agency, or other body acting in an adjudicative capacity.  A legislative body, administrative agency, or other body acts in an adjudicative capacity when a neutral official, after the presentation of evidence or legal argument by a party or parties, will render a binding legal judgment directly affecting a party’s interests in a particular matter.
· “Tribunal” includes all ancillary proceedings conduct pursuant to the trial, including pretrial discovery
· But, generally not interpreted to include situation where judge calls counsel in to engage in a settlement colloquy (i.e., to “puff”)

· MR 3.9 Nonadjudicative proceeding: Lawyer representing client before legislative body or administrative agency in nonadjudicative proceeding must disclose that appearance is as a representative and conform to duties of candor and remedy in MR 3.3.

· Perjury  [E204-09, E218-23]
· Present or future perjury:
· Standing by while the client lies is tantamount to assisting the lie.  [E206]

· Lawyer should:

· Warn the client of the consequences of testifying falsely

· Tell client you will have an obligation to take remedial action, including disclosing client’s perjury to court

· If that fails, advise client that you will be forced to withdraw from representation.

· A minority of courts say lawyer doesn’t know client is lying unless there is absolute, incontrovertible proof.  [E207]

· Past perjury:
· MR 3.3(a)(3) Disclosure required: If lawyer, client, or witness called by lawyer offers material evidence that lawyer later comes to know is false, even without lawyer’s involvement, lawyer must take remedial measures, up to and including disclosure to tribunal.

· Definition of “material”: Evidence is material if it could have affected the course or outcome of the proceedings.  [E214]

· Evidence of witness credibility (Shaffer Equipment) Usually, evidence offered to bolster the credibility of a witness, such as academic credentials, is material.  [E215]

· MR 3.3(c) Time covered: this duty exists while case is till pending, but disappears at the completion of the proceedings [E208]

· Lawyer should:

· Recess the proceedings 
· Remonstrate with client — try to persuade him to correct perjury himself

· Resign, but only if withdrawal will remedy the perjury.

· Reveal the perjury, if that’s the only effective response.

· Perjury by ∆ in a criminal case [E221-23]

· MR 3.3(a)(3) L must allow ∆ to testify so long as L does not know ∆’s testimony is false:  A L may not refuse to offer the testimony of a ∆ in a criminal matter, even if the L reasonably believes the testimony is false. [E221]
· MR 3.3, cmt. [7] Narrative testimony: Recognized as a solution by a minority of jurisdictions in case where L has firm reason to believe (knowledge?) ∆ will perjure himself (McDowell).  [E222]

· Impartiality of the Tribunal
· MR 3.5 Rule: L shall not:

· (a) Seek to influence judge, juror, prospective juror, or other official by means prohibited by law, 
· (b) Communicate ex parte with such a person unless authorized by law, 
· (c) Communicate with a juror or prospective juror after discharge of the jury if . . . , or 
· (d) Engage in conduct intended to disrupt a tribunal.
· Meritorious Claims and Contentions
· MR 3.1 Nonfrivolous basis required: L shall not bring or defend a proceeding, or assert or controvert a claim therein, unless there is a nonfrivolous basis in law and fact for doing so.

· Definition of “nonfrivolous”: Includes a good faith argument for an extension, modification, or reversal of existing law.
· Christian v. Mattel, Inc.: L has a duty to conduct an investigationand research to make sure complaint warranted by law.
· Criminal proceeding: However, L for a ∆ in a criminal proceeding may so defend as to require that every element of the case be established.

VII. CONFLICTS OF INTEREST  [E287-302]
· Policies involved in conflicts rules: loyalty, confidentiality, process integrity, client choice and availability of counsel, economic liberty of lawyers, avoiding game-playing with conflicts rule.  [E278-81]

· Choice of law

· MR 8.5(b)(1) Rule: For conduct in connection with a matter pending before a tribunal, the Rules to be applied shall be those of the jurisdiction in which the tribunal sits, unless rules of tribunal provide otherwise.

· McDade Amendment: DOJ lawyers are obliged to follow the Rules of the state in which they are admitted or in which they are appearing

· How to Analyze Client Conflicts  [E287]
· (1) Identify Client Relationships  [E287]

· Client or quasi-client obligations, including individual corporate officers

· (2) Identify Conflicts  [E288-94]

· Issue: Whether lawyer’s ability to represent each client effectively would be impaired

· MR 1.7(a) Basic rule: A conflict of interest exists if:

· (a)(1) The representation of one client will be directly adverse to another client, or

· Definition of “directly adverse”: Any suit by one client against another counts; does not matter whether the actions in which L represents the clients are unrelated

· Co-parties: Co-defendants and co-plaintiffs can have legal positions that are directly adverse.

· MR 1.7, cmt. [7] Transactions: Two parties on opposite sides of a transaction are directly adverse

· (a)(2) There is a significant risk that the representation of one or more clients will be materially limited by (1) the lawyer’s responsibilities to another client, a former client, or a third person, or (2) by a personal interest of the lawyer.

· Definition of “materially limited”: Where some other interest interferes with lawyer’s ability to provide effective, diligent, impartial representation for a client.

· Mere fact that a lawyer possesses information from one representation that could be useful in the representation of another does not automatically raise a conflict; information must be sufficiently material to second representation  [E294]

· MR 1.7, cmt. [34] Affiliates (adopted in half of US jurisdictions): A lawyer who represents a corporation or other organization does not by virtue of that representation necessarily represent an affiliated organization like a parent or subsidiary.  
· General rule: A lawyer is not barred from accepting representation for an affiliate in an unrelated matter, unless: 
· (1) The circumstances are such that the affiliate should be considered a client of the lawyer (e.g., common legal department, common employees, common officers, degree of control) (Kodak), 
· (2) There is an understanding between lawyer and client that lawyer will avoid representation adverse to the client’s affiliates, or 
· (3) The lawyer’s obligation to either the organizational client or the new client will likely materially limit the lawyer’s representation of the other client.

· Wholly owned subsidiary: When an affiliate is a wholly owned subsidiary, the parent and subsidiary have identical financial interests, so suing one is in effect suing the other.
· MR 1.7, cmt [5] Thrust-upon conflicts: Where firm has a conflict thrust upon it (as when a company the firm is suing is bought by another client the firm represents in a different matter), the firm generally may choose to withdraw (with court approval) from one of the representations in order to avoid the conflict

· (3) Ascertain Consentability  [E295]

· MR 1.7(b) Non-consentable conflicts:

· (b)(1) Catch-all: Lawyer may not represent two clients, even with informed consent, unless she reasonably believes she will be able to provide competent and diligent representation to each affected client.

· Zero-sum representation: If lawyer can’t advance a position favorable to one client without harming the other (ex. two parties seeking license from FCC), nonconsentable.

· (b)(2) Where the representation is prohibited by law
· (b)(3) Where there’s an assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal

· Consentable only if unrelated matter and informed consent given
· (4) Obtain Effective Informed Consent  [E297-302]
· MR 1.7(b)(4) Requirement of writing: Each affected client must consent in writing.
· MR 1.0(e): Definition of “informed consent”: The agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.
· Requires full disclosure, including fact that other side might seek to disqualify lawyer.

· Problem of confidentiality: Full disclosure may be impossible without compromising duties of confidentiality owed to one client.

· Impartiality: The lawyer must provide the kind of information that an impartial lawyer (not laboring under a conflict) would give to the client.  [E298]

· MR 1.13(g) Entities: If needed, consent must be from an appropriate official of the organization other than the individual represented, or by shareholders.
· Restatement § 122, cmt. c(i) Factors that must be discussed with each client in order to obtain informed consent:

· (1) The interests of lawyer and client giving rise to the conflict.

· (2) Contingent, optional, and tactical considerations and alternative courses of action that would be foreclosed or made less readily available by the conflict.

· (3) The effect of the representation or the process of obtaining other clients’ informed consent upon confidential information of the client

· In some cases, it may be necessary to reveal secrets of one client in order to fully inform the other client of the nature of the conflict.

· (4) Any material reservations that a disinterested lawyer might harbor about the arrangement if he were representing only the client being advised — impartial, frank, candid advice.

· (5) The consequences and effects of a future withdrawal of consent by any client, including, if relevant, the fact that the lawyer might have to withdraw from representing all clients.

· MR 1.7, cmt. [22] Advance waivers: Increasingly permitted as long as the client is a sophisticated, experienced user of legal services, and is fully informed of circumstances that under which such a conflict might arise in the future.  [E302]

· If, when conflict arises, circumstances are materially different than what client contemplated when signing the waiver, the waiver will not be effective and lawyer will have to re-solicit informed consent with full disclosure.

· Imputation of Conflicts  [E312]

· MR 1.10(a) L still at firm: All current and former client conflicts are imputed to lawyers working together in the same firm, unless the conflict is (1) based on the personal interest of the lawyer and (2) does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm.  [E313]

· Screening: Never works where there’s a current client conflict and firm cannot obtain informed consent of all affected clients.  [E371]

· MR 1.10(b) L no longer at firm: When one lawyer leaves, firm can represent clients with interests materially adverse to former lawyer’s clients who are no longer represented by firm, unless: 
· (b)(1) The matter is the same or substantially related to that in which former lawyer represented client and
· (b)(2) Any lawyer remaining in the firm has confidential information that is material to the matter.  [E374]

· Government lawyers: see infra, MR 1.11 and MR 1.12.

· MR 1.10(c) Waiver: Imputed conflicts are waivable through informed consent under MR 1.7.

· Criminal Context

· Criminal defendant may be entitled to relief because of a conflict of interest — courts presume prejudice.  [E322]  See chart E323-24.

· Positional Conflicts [E340-42]

· MR 1.7, cmt. 24 General rule: If there is a significant risk that the firm’s representation of one client will create a legal precedent which is likely to materially undercut the legal position being urged on behalf of the other client, the lawyer should either refuse to accept the second representation or withdraw from the first, unless both clients give informed consent.
· Different tribunals: No bar against taking inconsistent positions in different tribunals at different times.
· Insurance Context  [E342]
· MR 5.4(c) Independence of lawyer: A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer’s (independent) professional judgment in rendering such legal services.  [E345]  (see also MR 1.8(f))
· Potential conflict of interest where insurance company pays L to represent policyholder:

· (1) Where insured has interests related to victim that insurance company does not (i.e., if victim is policyholder’s son’s best friend)

· (2) Where insurance company claims policyholder’s actions were not covered
· (3) Where claims against the policyholder exceed the policy limits

· Cross-cutting duties: 

· Policyholder: Lawyer owes policyholder duty to protect its interests.  This is always the L’s paramount interest.  [E345-47]

· Insurance company: Lawyer owes duty to insurance company to keep it informed about progress of case, keep defense costs down, and consult on settlement offers.

· Best to make an agreement with informed consent.  Otherwise, courts use single- or dual-client default.

· Former Clients  [E349]
· Side-Switching  [E349]
· MR 1.9(a) Former client: Lawyer or firm cannot represent new client in the same or a substantially related matter for which the L or firm formerly represented a former client, if the old and new clients’ interests are materially adverse to the new client, unless former client gives informed consent in writing.  [E350]

· Definition of “matter”: Can be lawsuit, deal, transaction, any issue requiring legal advice

· Definition of “substantially related”: Invokes duties of confidentiality and loyalty

· Confidentiality (Kanaga): Confidential info that L may have learned while representing former client that may be useful in the present representation — not actual info received, but type of info L probably would have received [E354]

· Test (Mitchell): Whether resolution of the factual or legal issues in one matter would involve facts that would be relevant in the other matter

· Loyalty: client might feel wronged, betrayed, sold out, but esp. when L switches sides in the middle of a case or L attacks work she previously performed for client (“nest-fouling”) [E356]

· Definition of “materially adverse”: Where L would be limited in performing her professional obligations for either client

· Status of client makes a difference: Lawyer cannot simultaneously represent two clients whose interests are directly adverse, but can take on a new matter materially adverse to a former client’s interests, so long as the new matter is not the same or substantially related to the lawyer’s representation of the former client.

· Client not “former” where: (1) Client subjectively believes lawyer continues to represent her and (2) the belief is reasonable under the circumstances.  [E351]

· Consentability: All former client conflicts are consentable if informed consent obtained (if lawyer provides full disclosure).  [E357]

· Migratory Lawyer [E364]

· MR 1.9(b) Lawyer moves to new firm: A lawyer shall not knowingly represent a person in the same or a substantially related matter in which L’s old firm had previously represented a client 
· (b)(1) Whose interests are materially adverse to new person, and 
· (2) About whom L had acquired confidential information material to the matter.

· Presumption: 

· Some jurisdictions have irrebuttable presumption that lawyers within firms have shared confidential information.

· Other jurisdictions allow a lawyer to move to new firm representing adverse interests to old firm and work for new clients if L had not “represented” old firm’s client (i.e., did not acquire confidential information from old firm’s client or work on precise matter) (Silver Chrysler rule)
· Imputation of conflicts to new firm [E369-71]:

· Majority rule: In most jurisdictions, conflict is imputed to new firm under MR 1.10(a), and new firm can be disqualified

· Screening: Most jurisdictions do not permit screening to cure imputed conflicts

· Minority rule: Some jurisdictions allow representation in certain circumstances if lawyer is screened
· MR 1.0(k): Definition of “screened”: Isolation of a lawyer from any participation in a matter through the timely imposition of procedures within a firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect the Rules or other law.

· Screening must happen before new lawyer shows up [Kalo, E377]

· Varying standards among jurisdictions:

· (1) Government lawyer rule: As long as the lawyer is screened, the representation can go forward

· (2) Alternative: Screening allowed if the transferring lawyer did not play a major part in the case

· (3) Screen often not considered effective if lawyer was deeply involved in the matter

· Elements of an effective screen: 
· (1) Strict segregation of paper and electronic files, 
· (2) Instructions to lawyers in the new firm not to communicate with the disqualified lawyer about the case at issue, 
· (3) No sharing of fees attributable to the personally disqualified lawyer, 
· (4) Notice to the client of the lateral move, 
· (5) Erection of the screen before the disqualified attorney arrives, 
· (6) In some jurisdictions, requirement that incoming lawyer not possess confidential information likely to be significant in the matter  [E372-73]
· IMPORTANT: Screens effective only in migratory lawyer situation; never effective where lawyer remains with the same firm

· MR 1.10(b) Imputation of conflicts to old firm: If migrating L takes client with him, firm left behind may be able to represent adverse clients, see supra.
· Government Lawyers  [E378]

· MR 1.11 Government lawyers: Government officers and employees cannot represent a client in a matter in which they previously participated personally and substantially, unless government agency gives informed consent in writing.  
· Imputation of conflicts to firm: Such lawyer may be screened and apportioned no part of fee and written notice given to government agency, curing imputation to other lawyers in the firm. + [E379-81]

· MR 1.12 Judges, mediators, etc.: Same goes for judges, arbitrators, mediators, third party neutrals. +  [N36]

· Personal-Interest Conflicts  [E383]
· MR 1.7(a)(2) General rule: Current conflict of interest exists if there’s a risk that representation of client will be materially limited by . . . a personal interest of lawyer.  [E383]

· Informed consent: L needs informed consent to proceed (1.7(b)).

· Current Clients: Specific Rules
· MR 1.8(a) Business transactions with clients: See supra “Acquiring Interest in Client’s Company.”
· MR 1.8(b): Using information to disadvantage of client: L shall not use info relating to representation of client to the disadvantage of the client, unless client gives informed consent.  [E387]

· MR 1.8(c): Gift of instrument: L cannot prepare any instrument by which L or a family member will receive a substantial gift from client.  [E387-88]

· Exception: If L or recipient is related to the client

· MR 1.8(d) Book or movie rights: L cannot negotiate for or acquire any literary or media rights to an account of the client’s case prior to conclusion of the representation.  [E388]
· MR 1.8(e): Financial assistance to client: L shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:

· (e)(1) L may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

· (e)(2) L representing an indigent client may pay court costs and expenses of litigation on behalf of the client.  [E390, N41]
· MR 1.8(f): Third party payment: L shall not accept representation for representing a client from one other than the client, unless:

· (f)(1) Client gives informed consent,
· (f)(2) There is no interference with L’s independence of professional judgment or with client-lawyer relationship, and
· (f)(3) L does not violate duty of confidentiality to client under MR1.6.  [E392] (see also MR 5.4(c))
· MR 1.8(g): Aggregate settlement: L representing multiple clients may not participate in making aggregate settlement of clients’ claims, or aggregated agreement as to guilty or nolo contendere pleas in criminal cases, without obtaining informed consent in writing from each affected client.  L’s disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.  [E392-93]

· MR 1.8(h): Limitation on L’s liability: L shall not 
· (h)(1) Make an agreement prospectively limiting L’s liability to client for malpractice unless client is independently represented in making the agreement, or 
· (h)(2) Settle a malpractice claim with an unrepresented or former client unless client is advised in writing of desirability of seeking independent counsel and has an opportunity to do so.  [E394]

· MR 1.8(i): Proprietary interest in ligitation: L shall not acquire proprietary interest in subject matter of litigation, except through: 
· (i)(1) Lien authorized by law to secure L’s fees or expenses, or
· (i)(2) Contract with client for reasonable contingent fee in civil case.  [E391]

· MR 1.8(j) Sexual relations: No sex with client unless consensual sexual relationship existed before client-lawyer relationship began.  [E394]
· MR 1.8(k) Imputation of MR 1.8 conflicts: All personal-interest conflicts covered by MR 1.8 are imputed to other lawyers in the firm, except the sex one (j).  [E397]
· MR 3.7 Lawyer as witness: Lawyer may not act as both advocate and witness, unless (a)(3) disqualification would work substantial hardship on the client.  
· (b) Disqualification not imputed to other lawyers in firm.  [E397-99]

· Remedies:  [E284-86]
· (1) Disqualification
· Reimerdes: Court is less likely to disqualify where motion to disqualify appears to have been abused or made for tactical reasons
· (2) Injunction barring further representation

· (3) Fee forfeiture
· Restatement § 37: Fee forfeiture may apply where a lawyer engages in a clear and serious violation of a duty to a client
· (4) Liability at trial for malpractice and/or breach of fiduciary duty

· (5) Possible criminal conviction

VIII. REGULATION OF THE LEGAL PROFESSION

· Duties as Advocate in the Judicial Process

· MR 3.2 Expediting litigation: L shall make reasonable efforts to expedite litigation consistent with the interests of the client.

· MR 3.4 Fairness to opposing party and counsel: L shall not: 
· (a) Unlawfully obstruct access to evidence or alter material having potential evidentiary value or assist another person in doing so, 
· Document destruction: Once a client is on notice of likely litigation, client has obligation to stop all document-destruction policies.  Judges today giving juries instructions that they can infer that destroyed documents would have been favorable to the ∆.

· (b) Falsify evidence or counsel or assist a witness to testify falsely, 
· (c) Knowingly disobey an obligation under the rules of the tribunal, 
· (d) Make frivolous discovery request or fail reasonably to comply with legally proper discovery request, 
· (e) At trial, allude to matters not relevant or supported by admissible evidence, assert personal knowledge of facts except when testifying as a witness, or state an opinion, or 
· (f) Request that a person other than the client refrain from voluntarily giving relevant info to another party unless: 
· (f)(1) The person is an agent or relative of the client, and 
· (f)(2) L reasonably believes the person’s interests won’t be adversely affected by refraining.

· MR 8.4(d) Misconduct: A lawyer who acts like an a**hole can violate prohibition on engaging in conduct prejudicial to the administration of justice.
· MR 5.6 Restrictions on L’s right to practice: L shall not participate in: 
· (a) An agreement that restricts L’s right to practice after termination of the relationship, or 
· (b) An agreement where a restriction on L’s right to practice is part of the settlement of a client controversy.
· Cannot buy a restriction on a lawyer’s practice by paying his client more or by paying the lawyer
· BUT, restriction okay as long as you do not mingle your deal with the lawyer with the client’s case.

· MR 8.3 Reporting professional misconduct: A lawyer who knows that another lawyer has committed a violation of the Rules that raises a substantial question as to that lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects shall inform the appropriate professional authority.

· Associations of Lawyers
· MR 5.2 Responsibilities of a subordinate lawyer: 
· (a) A lawyer is bound by the Rules notwithstanding that L acted at the direction of another person.  
· (b) However, a subordinate L does not violate Rules if L acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty.  [E431]
