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I. GENERAL INTRODUCTION TO THE ADMINISTRATIVE STATE
A. An Introductory Problem
Agencies do the work of all 3 branches:

· Legislative ( rulemaking

· Executive ( carry out policy

· Judiciary ( deciding cases

Umbrella
· How can they be constitutional?
· Set of actors that are neither Exec nor Congress nor Judges
How are those functions structured by Constitution and legitimized by it?
· Threshold:  How do they get this authority in the first place?

· Statutory Delegation

· What is basis for the delegation?

· What are the limits?

· What are the structural limits of actual power?

· 1. How can agencies adjudicate if Art III gives power to judges?

· What limits are placed on kinds of cases and how they are decided?

· 2. Where does POTUS power come from and how can it be limited?

· When legislature delegates to executive agency, they want to establish agencies with insulations/protections from total Presidential control

· Can Congress insulate in this way?

· COUNTER: To what extent does the President have power to make laws?

· 3. How can Congress maintain control?

· Congress likes creating, but hates to have to take responsibility

· How much control can Congress retain after delegation?

· Formal & Informal mechanisms of control?

B. Some Introductory Readings

Characteristic of Various Government Actors as Regulators

· (These qualities can be good or bad depending on what kind of regulation you’re looking for)
· Federal courts

· Reactive: Depend on other actors to set their agenda

· If we want a slow-acting regulatory state, this could be a positive characteristic inasmuch as it adds inertia against the court’s regulatory role

· Passive

· Independent

· Apolitical / impartial

· Generalists / non-expert (but aware of a lot of things)

· Are experts in the common law, however (so loathe to depart from the common law)

· Reason-giving

· Narrow legalism, rights-protecting (should law be in the background?)

· Limited capacity for selecting remedies

· Very individualistic (rights-protecting) in their way of thinking

· Congress

· Expertise in electoral politics (getting votes)

· Short-term time horizon (elected every 2 or 6 years)

· This gives Congress a sense of accountability that lends legitimacy to the legislative process)

· Pragmatists: Willing to compromise the ideal in order to get a result

· Active

· Best-informed

· Most resources (determines what resources each branch has)

· Gridlock / tendency to polarize

· Multimember / Democratic

· Parochial (districts)

· Corruption?

· President
· Single perspective (possibly myopic)

· Flexible

· Few internal checks, so can act very quickly

· At same time, has to rely on a lot of people

· Energy

· Tends to focus on the “biggest picture” and think he has a “national mandate”

· Open/visible

· Agenda-setting: Has the bully pulpit

· Agencies

· Expert in a particular field

· Highly specialized, expert in scientific information

· Can revise their actions and adapt quickly

· Less accountable to the people

· Arbitrary / Free reign

· Insulated 

· Bureaucrats

· Slow-moving, lots of paperwork / red tape

· Capture by interest groups 
· Separate policymaking / Own ideas of the good

· Ideology

· Spectrum:

· Policymaking (regulations come from somewhere) (( Nothing

· 1.  Capacity to be detailed/focused and bring some expertise to bear

· 2.  Capacity to be proactive

· 3.  Capacity to be so proactive that it’s dangerous

Rise of the Administrative State

· Landis: Administrative state started with huge national firms structured as bureaucracies

· Bureaucracies created to mimic the giant national firms

· Idea was that government needed to organize itself to respond to the way private institutions are organized

· Big RR Industry (( Big RR regulator

· Government organized around industry

· Rabin: Stages of the administrative state

· Market Intervention (“Policing Model”) (End of Nineteenth Century): Government stepping in to regulate market failures / ensure market remained competitive

· Mainly related to two areas: (1) transportation (RR’s, ICC) and (2) the emergence of a national market (wanting to make sure competition didn’t get out of hand)

· Market Organization and Stabilization (“Associational” or “Cooperative Model”) (Progressive Era)

· More interventionist than traditional policing model

· Deeply involved in stabilizing/creating market as a whole; not just focused on stepping in when things go wrong

· Redistribution programs

· FCC sets up market

· Employer/insurer of last resort

· New Deal: Turning point in growth of administrative state

· Huge period of growth

· Concern about Administrative Absolutism (Post-1940’s backlash)
· Specter of state and arbitrary administrative rule (Nazism)

· APA: Result of backlash against administrative absolutism

· Public Interest Era (1970’s)

· Idea of bureaucracy as agent of the public interest

· Era of Naderism and public interest advocate push to make agencies more progressive

· New forms of policing the market introduced (e.g., environmental regulations, social welfare provisions, DOE)

· The Deregulatory Episode (1975-95) 

· Right-leaning groups successfully motivate for deregulation of a whole set of price-entry regulations and also creates a political environment in which the attractiveness of an endlessly expanding administrative state is called into question

· Deregulators try to get agencies to do less

· Result is a contentious mix of regulation and deregulation

· Summary:

· Agencies go in and out of style

· Sometimes reforms enacted to stop agencies / sometimes enacted to get agencies to do more
II. THE CONSTITUTIONAL FRAMEWORK
A. The Problem of Delegation

Central Issue

· What are the legal and constitutional limits of Congress to delegate legislative power?

Genetically Modified Foods Hypo
· Senator gains knowledge about genetically modified foods, moves forward with bill, thinks about delegation

· Power should be given to someone who has the time/resources/expertise to provide the rules/regulations

· “The Secretary of ______ shall issue appropriate regulations governing the production and distribution of genetically modified food products consistent with the public interest.”

· Why Congress won’t create the regulations itself:

· Lack of capacity: Insufficient time and expertise

· Political concerns: Wants to remain insulated in case regulation turns out to be unpopular

· Why senator likes delegation this regulatory power:

· Passes the Buck: Gives regulatory power to the Secretary

· Senator doesn’t have time to respond to scientific and market changes that might demand revision of the regulations

· No unpopular language: “Appropriate” / “public interest”

· Maybe no specific policy could get passed in the current political climate, so by using general, pleasant language and delegating power to make specific regulation, senator can ensure that at least some policy gets made

· Hedges his bets: Defers the risk that regulation might be unpopular to the Secretary

· Who should senator delegate the power to:

· President?

· BUT:

· Busy, WH poorly structured to handle this problem

· Maybe don’t want president to get all the credit

· President a generalist (lack of expertise)

· Actor slightly removed

· New agency?  

· May be big task

· Old agency?

· Easier

· Crowd them out of other stuff

· But which agency?
· FDA / DAG / FTC / HHS?

· There’s an implicit notion about what the precise problem is and how to tackle it depending on who you delegate to

· FDA / HHS: Primarily a health-related problem

· DAG: Primarily a grower-related problem

· DOI: Primarily an environmental problem

· Considerations:
· Different actors come in with different goals, beliefs, and priorities

· Eventual actor may ignore aspects outside his individual expertise

· Which aspect of regulation matters most?

· The choice of who regulates is a choice of mission
Why Might Delegation of Congress’s Regulatory/Rulemaking Power Be a Constitutional Problem?

· Art. I: Maybe promulgating regulations is a legislative task

· Art. I: “All legislative power shall be vested in a Congress”

· Implies not only that Congress initially receives the legislative power, but also that that legislative power may not be delegated to another branch

· I.e., Congress cannot divest the legislative power; “vested” implies permanence

· Art. II: Read in contrast to Art. I:

· Art. II: “The executive power shall be vested in a President”

· President has executive power, so Congress can’t give him legislative too

· Counterargument: Maybe President is capable of receiving legislative power, i.e., legislative power not vested in President initially, but he may nonetheless receive it

· If Congress cannot delegate away the legislative power, then what is the “legislative power?”

· Over-narrow: Legislation is any rule of conduct that binds individuals ( clearly this is unworkable; Congress cannot alone create all the federal government’s rules of conduct

· Over-broad: The legislative power is whatever Congress does

· Under this formulation there could never be a delegation problem

· Intermediate (accepted) position: A delegation of too much rulemaking authority is the delegation of the legislative power

· This formulation leaves it up to another actor (i.e., the courts) to determine whether the discretion given was an improper delegation of the “legislative power”

· This coheres with a realist perspective on how the government actually works (“sure, the Constitution says ‘such and such,’ but here’s how things actually operate”)

· Two arguments saying Congress can delegate some of its legislative power:

· Textual: Legislature starts with power and can then delegate it out
· Necessary and Proper Clause – (Art I, §8, Clause 18)

· “To make all laws N/P for carrying into execution the foregoing powers.”

· Seems to predict that there will be an executive branch structure with various departments

· Semantic: Maybe what’s being delegated is not actually legislative power

· What’s being delegated is power to execute Congressional will
The Non-Delegation Doctrine
· The Non-Delegation doctrine: Court has (1) rejected argument that everything has to be done by the legislature, and also (2) accepted the argument that by delegating too much rulemaking authority, Congress has transgressed the Constitution

· So, Congress clearly must be able to delegate some rulemaking authority, but cannot be allowed to delegate too much ( some limit to its delegation abilities must exist
· We have three branches for a reason; the three branches can’t just go about delegating away all their powers
· The non-delegation doctrine really is the result of a series of attempts by courts to determine how much delegation of rulemaking power is too much
· IMPORTANT: The non-delegation doctrine is weak; courts almost always uphold congressional delegations of power as lawful and legitimate
· Only two cases in the modern area have been struck down on non-delegation-doctrine grounds, and no cases have been struck down since the pre-New Deal period

· US SC since New Deal without exception has upheld every broad delegation of powers, though in Benzene did construe delegation somewhat more narrowly in order to make the delegation more palatable
· Foundation of the non-delegation doctrine: Art. I: “All legislative power shall be vested in a Congress of the United States”
Three Characteristic Complaints that Congress Has Somehow Violated the Constitutional Separation of Powers in the Way It’s Set Up the Regulatory State
· Aggrandizement: When Congress takes powers from another branch and exercises itself

· Encroachment: When Congress is limiting/restricting the powers that have been given to another branch, without arrogating those powers to itself
· Abdication: When Congress takes some of its powers and gives it to someone else

· This is the type of argument relevant to non-delegation problems
· NOTICE: This is only a problem if we have some idea of what legislative power is, and that the agencies are exercising it when Congress should be ( Thus, we need some kind of test for determining what legislative power is
· One test: Any rulemaking is the legislative power

· Another test: Whatever Congress does is the legislative power (non-delegation doctrine rejects this position; in reality, however, court comes close, practically, to accepting this position)

1. The Non-Delegation Doctrine in History

Early Theories to Justify Congressional Delegations

· Contingency Theory: Legislature sets out conditions under which, if the conditions are met, President can do certain things.
· I.e., President determines whether a certain condition or state of affairs exists (i.e., makes a factual judgment about the world), and if he determines it does, the contingency Congress has already legislated will happen kicks in

· E.g., Congress has established price control schedule, but schedule doesn’t apply until President sees some situation ( President assesses the world and if he determines the situation Congress laid out exists, he pulls the trigger

· Rationale: Simple execution

· President is just making a factual judgment and then taking action

· Like a criminal case; President determines whether to apply criminal penalties depending on whether/when crime was committed
· Question to ask: How basic a determination is President making?

· If it’s an easy category to identify, then not a delegation of the legislative power

· If, however, President’s identification power is broad, then we’re not so sure
· Cases: Court upholds both of these delegations because President is determining only when certain rules apply/kick in, not changing the content of those rules
· Field v. Clark, US SC, 1892
· President can suspend favorable tariffs with another nation if he determines that nation has imposed a duty considered “reciprocally unequal”

· Holding: Congress can enact legislation the effect of which depends on the President’s determination of a “named contingency”
· Reasoning: Congress sets the tariff schedule; President only determines which schedule applies based on certain facts
· The Brig Aurora, US SC, 1813
· Statute says President can lift statutory trade embargo against France and Britain if he determines those countries are neutral to us

· Holding: As long as delegee was merely ascertaining the existence of certain conditions and facts that triggered legal consequences, Congress’s delegation here is okay
· Reasoning: President does not determine the substance of the trade embargoes, but rather decides whether those embargoes apply based on conditions and facts on the ground
· “Filling up the Details”: Delegation okay so long as Congress provides some notion of what the rules should be; okay to allow agency to “fill in the details”
· Rationale: This has to happen; Congress is just letting other person/body fill in the details

· The details of government action must fall to someone; Congress cannot do everything
· Barron: If it’s something boring/mundane/trivial, we don’t really care ( Congress delegate decisionmaking power over boring/unimportant things

· Why  genetically modified foods hypo not relevant:
· When government is first entering into the private market, might be troublesome

· When government is already acting in a particular field, however, it’s less worrisome for Congress to delegate some of it’s powers

· We must have federal land use rules

· We do not need genetically modified food rules

· Cases: Court upholds both of these delegations
· US v. Grimaud, US SC, 1911
· SecInt given statutory authority to issue public land use regulations to avoid fires; violating these regulations is a criminal offense.  SecInt requires ranchers to obtain permit for grazing sheep. Rancher argues statute allowed SecInt to make criminal laws.

· Cannot be justified by contingency rationale because SecInt is the one determining the content of the rules (rules have no content until SecInt says what the rules are)

· Holding: Court says Sec was just exercising power to “fill up the details.”  Violating the rules was made a crime by Congress, not the Secretary

· Wayman v. Southard, US SC, 1825
· Congress delegates to US SC power to promulgate rules for federal court service of process and execution of judgments

· Cannot be justified by contingency rationale because Congress has delegated to another actor authority to determine the substance of the rules

· Holding: Delegation of authority to those who are to act under such general provisions to “fill up the details” is permissible
The “Intelligible Principle” Standard

· “Intelligible principle” standard: Congressional delegation okay so long as Congress identifies an intelligible principle by which the delegee’s conduct may be judged

· Barron: This is the US SC finding a new way to justify congressional delegations in a way that pays obeisance to the non-delegation doctrine
· Metrics of interest:
· Discretion: How open-ended is the actor’s/regulator’s decisionmaking standard?
· I.e., there needs to be some background principle so agency can’t just do whatever it wants

· Breadth: How significant is the thing over which the actor is being given authority?
· If breadth of regulation (scope of regulated area/activity) is too large, will raise concerns

·  E.g., Benzene put all of workplaces in jeopardy

· Procedures: What procedural checks exist on the regulator’s exercise of broad discretion over important matters?

· If few or no procedural checks on regulator’s decisionmaking power, this metric exacerbates the other concerns

· NOTE: In Schechter we see a potential fourth metric, viz., the problem of allowing private groups to set regulatory standards
· Rationale: Intelligible principle standard:
· (1) Puts some bounds on agency’s discretion, and
· Asks, “Is agency limited in any way?”

· Reigns in agency policymaking

· Makes agency accountable/subject to law

· (2) Makes sure that fundamental, important questions are actually reserved to Congress

· Helps agency do its job

· Helps courts know when violated

· Helps public hold regulators accountable

· Case:

· Hampton v. US, US SC, 1928 (origin of the “intelligible principle” doctrine)
· President authorized by Tariff Act to change the original statutory tariff on various goods whenever he finds that the duties fixed by the Act do not match the cost of production in the US

· Holding: “If Congress shall lay down an intelligible principle to which the person or body authorized [to exercise the delegation] is directed to conform,” such delegation is constitutional permissible
· The “Intelligible Principle” standard in Practice

· NOTE: “Intelligible principle” seems like a rigorous requirement, BUT only two US SC cases (both during the New Deal) have ever held congressional delegations unconstitutional on delegation grounds:

· Panama Refining Co., US SC, 1935 (pushback on intelligible principle standard)
· Statute authorizes President to prohibit interstate shipment of oil produced in violation of state law (“hot oil”)
· Holding: Court invalidates NIRA provision because provision gives no standard or rule according to which President must act.  President doesn’t even have to prohibit the interstate transportation of hot oil

· Reasoning:  “Congress has declared no policy, has established no standard, has laid down no rule.  There is no requirement, no definition of circumstances and conditions to which the transportation is to be allowed or prohibited”
· I.e., seemingly no standards at all given to guide President in determining whether or not to prohibit oil that’s determined to be “hot”

· Possibly Court in this case was more concerned about the consequences of delegation than in Hampton because this case dealt with internal commerce, whereas Hampton dealt with international affairs

· Schecter Poultry, US SC, 1935
· NIRA authorizes President to ratify or reject industry-written “codes of fair competition” that determined which conduct was and was not fair competition.  If President chose to ratify, a code would then become binding federal law.  These codes amounted to regulations of every aspect of every type of business

· Holding: Court strikes down NIRA provision as too broad.  Provision gives President complete discretion (i.e., no guidance beyond his own preferences) as to whether or not to accept a particular code, and these codes are to govern the entire national economy.

· I.e., provision unconstitutional because: 

· (1) Gives president too much discretion
· (2) Is too broad (affects too much), and

· (3) Involves little process (the only process occurred at the industry level)
· NOTE: Contingency rationale does not apply because deciding whether or not to accept a particular code is not making a factual judgment about the world
· Barron: In Schechter you get the sense it’s not just the lack of an intelligible principle that concerns the Court, because one can find an intelligible principle in the NIRA provision (President to accept codes that would aid the national economy) ( rather, the scope of the regulations and importance of the things being regulated is very large and the method for making regulations is not well laid out
· Cardozo: The problems with the NIRA delegation are:

· “Delegation running riot”

· Scope of provision is the entire economy

· Private actors given authority to develop own codes

· Since Schechter, many statutes have been upheld even though there’s no intelligible principle.  No statutes have been overturned on non-delegation grounds

· Strauss:

· Court doesn’t strike down anything on “intelligible principle” grounds, BUT agency lawyers and legislators feel some obligation to show the statute is cabined/controlled/checked

· All three of these theories—contingency rationale, “filling up the details,” “intelligible principle” standard—are still in play

· The intelligible principle standard might be the easiest bar to pass, but you could probably pass constitutional muster by passing either of the other doctrines, too

2. The Non-Delegation Doctrine Now and in the Future

Mid-Century Cases

· Yakus v. US, US SC, 1944 
· Emergency Price Control Act 

· Holding: Act upheld because provided:

· (1) Less discretion, 

· (2) Less breadth (sunset provision in act; this was a wartime emergency), and

· (3) More procedural transparency and regularity in the process than Schecter)

· In the aftermath of Yakus, many statutes were passed with very broad delegations, and courts consistently upheld these delegations

Recent Cases
· Benzene, US SC, 1980

· OSHA given statutory charge to issue “feasible” rules ensure safe workplaces; pursuant to this charge OSHA issues rule limiting amount of benzene (a carcinogen) allowed in workplace to 10ppm. Now OSHA wants to change this level to 1ppm.

· OSHA has construed statutory mandate to be (a) any level of carcinogen above 0ppm poses some risk to health (so OSHA has authority to regulate any risk to health), and (b) that they (OSHA) are to eradicate workplace risks to the extent this can be done without endangering the industry to be regulated (i.e., OSHA has construed state so as to set limits as low as is possible for the industry to be able feasibly to survive)

· PROBLEM: The statute does not give OSHA the authority to regulate carcinogens according to cost considerations, and OSHA’s construction of the statute seems to implicitly require taking costs into account

· POSSIBLE SOLUTIONS:

· (1) OSHA has read statute incorrectly

· (2) Statute permits OSHA’s reading, and is therefore unconstitutional because it would permit OSHA to set standards according to whatever criteria OSHA chooses

· In any non-delegation challenge, there are two potential problems, one statutory (that actor violated the statute) and one constitutional (the statute violates non-delegation doctrine).  We only reach the second, constitutional problem, if the agency acted in accordance with (i.e., didn’t violate) the statute
· Stevens plurality: OSHA’s reading of statute allows OSHA to regulate hazard so long as there was any potential of risk.  This may be unconstitutional under Schechter because would give OSHA too much discretion (in deciding which risks to go after and which not to) to regulate broad swaths of the economy (even though there would be an intelligible principle).

· So problem both of discretion and of breadth

· Solution (interpretive move): Read statute to require a “significant” risk to health (i.e., that OSHA must determine the hazard poses a significant risk to health) before OSHA may issue regulations ( i.e., narrow statute so as to avoid constitutional problem of discretion and breadth.  Under narrower reading, OSHA violated the statute

· Here we see a potential solution to non-delegation challenges: Narrowly construe the terms of a statute to limit discretion and the breadth of the regulatory grant.  I.e., save the regulator’s power by limiting some of his powers.
· Powell concurrence: OSHA misinterpreted the statute.  Implicit in the statute was requirement that OSHA undertake a cost-benefit analysis.  Since OSHA didn’t undertake that analysis, it violated the statute ( so, no delegation problem at all

· Reasoning: No legislature would issue rules that carry more costs than benefits, so when statute says “feasible” it requires cost-benefit analysis

· Rehnquist concurrence: Statute unconstitutional because we have no idea what it empowers OSHA to do.  In writing statute, Congress refused to on record about whether OSHA can choose to consider costs in setting regulations.  Therefore, no intelligible principle
· Abdication problem: Congress delegating power but refusing to define how much power OSHA actually is to have.  Congress punting on the crucial policy choice.

· Rehnquist’s solution: Force Congress actually to come up with a standard

· American Trucking, DC Cir. & US SC, 1999 & 2001
· Clean Air Act (CAA) authorizes EPA to set National Ambient Air Quality Standards (NAAQS) for ozone at a level “requisite to protect public health” with an “adequate margin of safety” 

· EPA construes “requisite to protect the public health” to prohibit use of cost-benefit analysis in setting NAAQS.  I.e., as long as a standard would protect the public health, even if it would be less beneficial to public health than harmful to industry, EPA must issue that standard

· Guidelines for determining this “requisite” level:

· Severity of effects (so look at level below which effects on health become “transient” and “reversible”)

· Certainty of effect on health

· Size of population affected

· Also, peak background level (makes no sense to set standard below the naturally occurring level)

· DC Cir.: EPA has never explicitly said it sets standards above peak background levels, so if we ignore that criterion the only guideline left for determining the standard is the “certainty of the effect,” and EPA has absolute discretion in determine what level of certainty is required before it will issue a regulation

· EPA’s response: EPA relies on experts and “norms of science” in determining the required certainty threshold

· Holding: EPA must announce up front the level of certainty of effect required to lower an NAAQS to a particular level.  Otherwise, no intelligible principle to guide EPA decisionmaking and therefore no way for courts to review EPA decisions.

· I.e., agency must construe statute so as to have an intelligible principle; otherwise, the statute will be unconstitutional ( Tells agency to identify the limits on its authority (to cabin itself)
· So the issue here is: Who should choose identify the intelligible principle?
· Diff. from Rehnquist in Benzene: Rehnquist wants to prevent Congress from abdicating its power, i.e., Rehnquist wants Congress to choose the intelligible principle.  Williams’ solution doesn’t solve the abdication problem at all because merely tells the agency to choose the intelligible principle.  Does this mean courts have given up on having Congress identify an intelligible principle?

· Diff. from Stevens in Benzene: Stevens (i.e., the Court) construes the statute so as to avoid a delegation problem; Williams tells the agency to do the construing
· Which approach is better, Stevens’ or Williams’?
· Better to have courts construe: Courts try to figure out what Congress actually intended, where agency will decide on basis of policy norms (arbitrary/discretionary)
· Better to have agency construe: Agency has expertise and broader outlook beyond just this individual case; further, agency actually will try to determine congressional intent because Congress sets the agency’s budget
· US SC: Intelligible principle should be established in Congress, which Congress has done through the APA. SO, as long as the process for setting the standard is neither arbitrary nor capricious (the APA standard), the standard is okay
· I.e., very broad articulations of authority count as intelligible principles
· Rationale: American Trucking is a concession to reality and the status quo.  In every grant there’s discretion, and with 80 years of precedent upholding the administrative state, Court affirms grant that includes broad discretion. 
· Pragmatic approach that recognizes the complexity of the modern state 
· It’s okay that agencies have broad discretion in applying statutory principles because we should trust agencies (that’s why Congress created them)
· TAKE AWAYS:
· (1) In non-delegation challenges, everything rides on the way the statute is interpreted (fundamental importance of interpreting the statute)

· (2) How much deference do we allow an agency in interpreting a statute?

· (3) There’s a further backstop against improper (i.e., arbitrary and capricious) agency decisionmaking: the APA
B. The Big Picture: Is the Administrative State Constitutional?

· Post-American Trucking, we’re pretty sure a non-delegation challenge will fail, so how are we going to legitimate broad delegations from Congress to agencies?

· Strategies:

· Creative statutory interpretation

· Read into statute certain criteria

· Narrowly construe statutory grant (Stevens in Benzene)
· Demand that the agency explain itself

· Come up with reasons why agency did something (DC Cir.) in American Trucking
1. Conceptualizing the Problem

Three Dimensions for Conceptualizing the Problem:
· Functionalism vs. Formalism

· Formalism: Fixed, rigid legal categories and concepts.  Things inconsistent with those fixed categories are repugnant to those categorizations

· Branches exist in very tightly sealed boxes (Jud / Exec / Leg)

· Each branch does very distinct thing and can only do those things (three branches with three vesting clauses)
· Functionalism: Looks to the purpose behind a phrase/clause
· Constitution designed to give the branches authority to do things (i.e., gives the branches various “functions”).  The branches will run into each other in performing their functions, and that’s okay, so long as no branch interferes with the core functions of any other
· Functionalism has a higher tolerance for overlapping and sharing of powers

· Originalist vs. Living Constitutionalist

· Originalism (related to Formalism): An interpretation of the Constitution is legitimate to the extent it represents the intentions of the framers of the constitutional provision
· Relevant baseline for determining how to understand is: “What did the Framers understand that division to be circa 1789?”
· Living Constitutionalism (Functionalism): Constitution changes as events change on the ground
· Modern world has different needs, so question is: “What do events of today demand given all the changes?”
· Says it’s ridiculous to try to figure out what the Framers would have done
· Textualism vs. Purposivism
· Textualism: Focuses on the “literal” words of the text

· Purposivism: Focuses on the general “purpose” behind the text
Scholarly Accounts of the Administrative State
· Lawson (formalist/originalist): The regulatory state is unconstitutional because it does not match the system the Constitution originally set up
· Purposivist?: Finds a deep purpose in the Constitution—to protect individual liberty against collective action (notice that this is the direct opposite of the purpose Ackerman finds in the Constitution, viz., ensuring the exercise of collective action)
· Consolidation of functions puts private property in jeopardy (FTC can carry out all three types of powers without separation or appeal to other branches)

· Ackerman (functionalist/living constitutionalist): It’s okay that the Constitution today doesn’t match the Constitution of 1789, because we have had a structural amendment through “constitutional politics

· Constitutional politics: There are two types of politics, regular and constitutional; during times of heightened constitutional politics, constitutional “moments” occur that count as structural amendments

· Idea is that sometimes you have to not follow the regular processes in order to achieve the desired result (looks back to the Constitutional Convention for this proposition)

· The New Deal was an example of such constitutional politics: The public kept electing FDR and the US SC shifted to agree with him ( this coinciding of the views of all three branches on a particular interpretation, which then remained successful for a long time, constituted a structural amendment

· Purposivist: The purpose of the Constitution is to make sure that the US is fulfilling its higher aspiration, i.e., ensuring that people can make great change

· BUT, textualist component also because it is the text of the Constitution that reflects this responsibility

· Originalist: Originalism doesn’t mean “1789” ( rather, it means the intent of the “Framers” with regard to the particular provision under consideration

· With regard to the administrative state, the “Founders” were the people in 1935, the time of the “structural amendment” enshrining the administrative state ( this means Lawson errs in looking to 1789 to interpret the Constitution

· Sees living constitutionalism as a much lower bar to pass than his notion of originalism (“constitutional politics”)
· Strauss (functionalist/originalist): Formal separation of powers need exist only at the apex of the government
· I.e., President/US SC/Congress cannot intermix their powers, but at the lower level powers may be intermingled (formalist at top, functionalist at bottom)

· This sort of blending is consistent with original understanding, since everyone always understood there was going to be substantial blending

· Regulatory power should be subject to all three branches, and each branch should have a role, but none should be dominant ( as long as we have a regulatory system that comports with these principles, the system’s okay

· Sabel & Dorf: Critiques the current administrative state not because it’s not faithful to 1789, but rather because it’s not working
· The proper way to assess the legitimacy of the regulatory state is to examine how that sate functions in today’s world

· The administrative state developed in the 1930’s in response to the rise of large-scale firms in the private sector.  Government created large public bureaucracies to mimic the large-scale private firms and oversee them

· The economy today, however, is organized very differently from the 1930 economy ( Large private firms (like GM) today are less effective than their smaller, more experimental private counterparts

· Therefore, the administrative state needs reforms to make it more decentralized, viz., benchmarking, making local actors more responsible, breaking down the line between the public and private spheres

· Current administrative state unconstitutional because it does not effectively address the demands of today’s world (hasn’t kept up with the times)

· This means Ackerman has spent a lot of effort justifying a regulatory system that doesn’t even work!!

· Or flexible/smart/fast-moving?

Constitutional Limitations on Setting up the Administrative State re: the Relationship Between Branches
· Abdication (Nondelegation problem): Congress was supposed to make regulatory determinations and can’t just give that decisionmaking power away (cannot just punt)
· Encroachment (Art. III cases): Congress impermissibly reached in, grabbed power, and gave it to a different actor
· I.e., Congress moving into the sphere of another branch

· E.g., Congress limiting powers of Art. III judges: 

· Judges didn’t choose to give up power (no abdication)

· Congress didn’t take power for itself (no aggrandizement)

· Aggrandizement: Congress reached in and took power for yourself

· E.g., legislative veto

· Which of the three should be the biggest concern?

· Aggrandizement? = Capturing another person’s power for yourself

· BUT, might be less dangerous because at least someone will challenge you for taking their power

· 2.  Encroachment?

· At least you’re not enhancing your own power

· 3.  Abdication?

· Seems most benign, because it’s self-checking (i.e., you won’t harm yourself)

· BUT, it might distort accountability, and no one will be up in arms to check the abdication

C. Article II: The Administrative State and Presidential Power

Three General Concerns
· Appointment: How does President select people to staff agencies?

· Removal: How does President get rid of people once he’s selected them?

· Supervision: Who, if anyone, gets to direct executive officers what to do? When and who can President supervise with any degree of intensity?

Powers POTUS Might Want Over Agencies to Get Them to Implement His Agenda

· Power to hire/appoint

· Power to fire

· Power to review agency decisions

· Power to veto agency decisions

· Power to control the budget

· Power to control coordination among agencies

· Control over information coming out of the agencies 

· Power to ensure some distance from the agencies (so not everything the agencies do falls/ rests on the president)

· Power to set and to limit the practical scope of agency priorities

· More influence over agencies than any other branch

· Substitution power: Power to do himself the thing the agency is authorized to do

· PARADOX: The more power President has the more power his successor has to undo what he has done
1. Sources of Presidential Power, Generally

Sources of Presidential Power

· Two general sources of presidential power:
· Statutes (must be constitutional)

· US Constitution: President can claim a power under the Constitution directly when that power is not conferred by a statute

· Two questions to ask when President asserts a power:

· Is this a power President has from either a statute of the Constitution?

· Is this a power Congress has prohibiting President from exercising?

Youngstown Sheet & Tube Co. v. Sawyer, US SC, 1952

· Steel industry threatening to go on strike during the middle of the Korean War.  Truman issues executive order directing SecCom to seize the steel mills. Steel mills bring suit challenging Truman’s actions.

· Two questions implicated:

· What sources of law can President rely on to exercise a particular power?

· What limits can Congress place on President’s power to act?

· Two arguments (only) that Truman can make to justify his actions:
· Statutory authorization (preferable route): Truman doesn’t make this argument, because there’s not a statute authorizing his actions

· Art. II (constitutional) powers: Truman makes all these arguments
· Vesting Clause (vests executive power in President)

· Take Care Clause: Truman claims measure is necessary for him faithfully to execute all the laws regarding the war

· Commander-in-Chief power: Truman claims Congress authorized him to wage war as Commander-in-Chief, and he needs still for armaments

· Holding (Black): Truman lacks both statutory and inherent constitutional power to seize the steel mills.  If Congress passed statute permitting the seizure, then the seizure would be okay.  But without express statutory authorization, seizure is illegal.

· Vesting Clause doesn’t apply: In seizing mills, President is making law (setting forth the rules by which private persons will relate to each other in the economy), not executing the law

· Take Care Clause actually specifically prohibits Truman’s actions: Take Care clause means president should take care that laws be faithfully executed, and there are laws out there specifying how president should go about doing what he here is doing, which laws Truman is not following

· C-in-C power doesn’t apply: C-in-C power does not give POTUS power to seize property on the homefront (homefront/foreign land distinction)

· Concurrence (Jackson): Agrees that President lacks statutory authority to seize the mills

· Three categories under which President may claim presidential power:

· (1) When President’s power rests upon (authorized by) a grant from Congress (“green light”)

· In this situation, President is at his maximum power

· Powers under Constitution + powers granted by Congress

· Only way President wouldn’t be able to act is if the Constitution prevents the federal government as a whole from exercising that power

· (2) When President acts in the absence of a grant from Congress, i.e., when Congress has been silent (“zone of twilight”) (“yellow light” ( proceed with caution)

· Congress has not said President can act, but neither has it said he can’t

· President is not necessarily powerless, even though Congress has not granted authority, because President comes to the table with inherent powers under the Constitution

· We’re hesitant in this situation

· (3) When President acts in violation of a congressional statute, claiming independent inherent authority under the Constitution (“flashing red light” ( stop, go only if asserted power is beyond the ability of Congress to control)

· In this situation, President’s powers are at their lowest ebb

· The only way President can exercise power in this situation is if he has an inherent, exclusive power that Congress cannot regulate/ limit

· NOTE: This is really a subset of President’s powers under category 2 (the “zone of twilight” includes both powers that Congress may restrict and powers that lie beyond Congress’s ability to restrict

· Truman’s actions lie in category 3.  Congress has told President how to go about seizing the mills if he wants to seize them, so Congress has not been silent on the matter

· TAKE AWAY: It’s a mistake to treat all assertions of presidential power equally.  We should be most hesitant when President acts in violation of a statute, but less so when President does something so fundamentally within his own power that it lies beyond Congress’s power to restrict

· Dissent (Vinson): There’s no statute prohibiting Truman’s actions (thinks Truman’s actions fall in category 2).  There being no clear prohibition against the seizure, Court shouldn’t stop Truman from acting

Valentines Day Terrorist Attack Hypo
· President informed of terrorist attack on a plane for Valentines Day.  Statute authorizes director of FAA to ground all domestic air traffic in the event of concerns about safety maintenance of aircraft or other concerns regarding airworthiness.  In light of this information, President orders all domestic aircraft to shut down.  Does President have the power to issue that order?  What’s the source of this power? 

· First question: Does statute implicate this decision?
· No: Statute deals with safety and maintenance of airplanes, not

· Maybe: Maybe airworthiness can be read to relate to terrorism?

· Should we be worried about president having such great authority to do something that would so interfere with national commerce?

· If yes, likely no constitutional problems raised:

· No problem under Youngstown with separation of powers because whole federal government would be operating in conjunction

· Delegation not be a problem because (1) delegation challenges don’t succeed and (2) there’s an intelligible principle 

· Second question: If the statute does not authorize this decision, does President have some other authority for grounding domestic air traffic?
· What does Youngstown say?

· Youngstown says president can’t seize steel mills to provide supplies for war being fought abroad, so would need to distinguish. Can distinguish Youngstown by saying Youngstown dealt with a foreign war, whereas this situation concerns an attack on the homefront; therefore, President would act consistent with Youngstown in protecting against attack on homefront

· BUT, Youngstown also stands for proposition that president cannot on his own determine necessity of using C-in-C powers

· TAKE AWAYS:

· As President you’re looking for a statute to hang your hat on because otherwise all you have is a very free-floating constitutional claim
· It’s better to say a presidential power derives from a specific statutory grant of authority than from a general constitutional grant.
· Barron: President does not have free-floating power to do things that might be judged “good” (as in Youngstown) 
· Probably no statutory authority for president to ground airplanes in this fashion and there’s good reason not for reading the statute this broadly

· What about the “take care” clause? ( this argument fails in Youngstown
· The more we say a statute is a restriction on President’s powers, the more we have to go beyond Jackson’s category 2 into category 3 and argue it’s a power Congress cannot  restrict even if it wants to

· Thus, we see that President doesn’t have with much inherent regulatory power
· President merely “presides” and “takes care” that the laws be faithfully executed ( executed by whom?

· Thus, we see like the appointment (staffing) and removal power are absolutely critical to the President’s ability to control what goes on 
2. The Appointment Power

· NOTE: These are all category 3 cases ( Congress asserting President may remove only under certain circumstances; President claiming constitutional authority to do it another way

Purposes of the Appointment Power
· Control: President can control top people since he picks

· Making President default appointee perhaps indicates that the bureaucracy was intended to mirror the President’s vision

· Oversight: President not able to go it alone

· President always needs congressional consent in some form, because either (1) must get consent of Senate to appoint or (2) the position is one for which Congress consented not to have an appointment check

· Efficiency: Senate doesn’t have to deal with all the people

· Accountability: Visibility/publicity for big appointments, which we think maybe tempers patronage-based appointments

· Check on Congressional Patronage: Congress can create, but cannot fill up positions with cronies (check on congressional patronage and aggrandizement of power)
Mechanics of the Appointment Power
· Art II, § 2, Clause 2 (“Appointment Clause”)

· “[President] shall nominate, and by and with the advice and consent of the Senate, shall appoint ambassadors, other public ministers and consuls, judges of the Supreme Court, and all other Officers of the United States, whose appointments are not herein otherwise provided for, and which shall be established by law: but the Congress may by law vest the appointment of such inferior officers, as they think proper, in the President alone, in the Courts of Law, or in the Heads of Departments”
· Congress creates “Officers of the United States”

· Principal Officers: President appoints with A&C of Senate

· Inferior Officers: Default is still President with A&C, BUT, Congress may give appointment power to (1) President alone, (2) Courts of Law, or (3) Head of Department

First Issue: What’s an “Officer”?
· Appointment clause applies only to “officers”

· (Employees only subject to broad Separation of Powers principles)

· Congress cannot claim power to hire employees for Exec Branch

· Buckley v. Valeo, US SC, 1975

· System of appointing members of the FEC: President selects two, Speaker selects two, Senate President Pro Tempore selects two, all six must be approved by both Houses of Congress

· ISSUE: Is system for appointing FEC members consistent with the Appointment clause?

· This question turns on whether FEC members are “officers” or “employees”

· NOTE: It makes no difference whether FEC members are principal or inferior officers, because all officers must be appointed pursuant to the Appointment clause ( Congress can never appoint officers because Congress not denominated an appointing agent in the Appointment clause
· Reasoning: If FEC are “officers,” appointing system for FEC members is inconsistent with Appointment clause because under Appointment clause Congress may not play a role in selecting appointees 

· Court reads provisions of the Appointment clause as an exclusive list of the ways in which officers may be appointed ( SO, if the Appointment clause applies to a particular office , the appointment method must be consistent with the Appointment clause or else is unconstitutional

· How to distinguish “officers” from “employees”:

· (1) Tenure/Length of term (officers tend to have fixed term)

· (2) Degree of authority pursuant to a statute (including the degree of independent judgment and responsibility)

· Rulemaking, adjudicative, investigative, enforcement

· Degree of oversight

· (3) Emoluments (officers get paid and tend to get paid more than employees)
· (4) Precedent (if actor exercises at least as much authority as another actor previously termed an “officer,” then probably is an officer

· (5) Statutory language (if Congress denominates the actor an “officer”, he’s probably an officer)

· SO, An officer is a government actor with a statutory term of office with significant authority under a statute, who is denominated by that statute as an officer and receives significant emoluments from the government for his service
· Application to Buckley:

· FEC members are officers, because:

· They exercise significant authority under a statute

· Rulemaking powers: Flesh out the terms of the statute

· Enforcement powers: Instigate civil suits against persons who have violated campaign finance laws 

· Adjudicative powers: Issue advisory opinions that candidates rely on

· Therefore, FEC members not merely legislative agents, but rather officers

· Because FEC members are officers, must be appointed pursuant to the Appointment clause

Second Issue: What’s the Difference between a “Principal” and an “Inferior” Officer?

· Principal officers must be appointed by the President with the A&C of Senate
· How to distinguish principal officers from inferior officers (Morrison): 
·  (1) Nature and scope of duties
· Inferior officer tends to have:
· (a) More limited duties, 
· (b) Narrower jurisdiction, and 
· (c) More limited tenure
· (2) Degree of control/oversight (subordinacy)
· Inferior officers often closely supervised by a principal officer
· (3) Whether removable at will
· Inferior officers often subject to removal at will by a principal officer
· Morrison v. Olsen, US SC, 1988

· Independent Counsel (IC) appointed by Special Division of the DC Circuit, following recommendation from AG

· This is permissible under the Appointment clause because the DC Circuit is a “court of law,” but only if the IC is an inferior officer (because principal officers, again, must be appointed by the President with the A&C of Senate)

· Congress departed from typical appointment scheme because wanted IC to be sufficiently independent of the President

· Holding: IC is an inferior officer because IC has:

· (1) Limited jurisdiction (has authority to investigate only one case or situation)

· (2) Limited duties (all IC does is prosecute)

· (3) Limited tenure (office ends when investigation ends)

· (4) Is subordinate to another officer beneath the President (the AG), and

· (5) Is removable by someone beneath the President (the AG)

· ( Because IC is an inferior officer, vesting IC’s appointment with someone other than the President with Senate A&C is constitutional

· Problems with Court’s analysis:

· Barron: The IC is has any extremely consequential job with a high profile and significant authority, but this seems not to enter the Court’s analysis

· No hard limits or constraints on IC’s actions (other than removal “for cause” provision)

· AG can remove IC only “for cause,” which isn’t exactly a super strong sword

· Edmonds v. US, US SC, 1997

· Office concerned is that of judges on the Coast Guard Court of Criminal Appeals (CGCCA)

· FIRST ISSUE: Under the statute, who appoints CGCCA judges? Statute not clear on the question

· Barron: The question of who is to do the appointing is always a threshold question in Appointment clause cases

· Statute unclear on whether JAG or SecTrans is to appoint CGCCA judges. SecTrans is a department head, JAG is not (nor a “court of law”)

· Holding: Under the statute, SecTrans appoints CGCCA judges.

· Reasoning: CGCCA judges are clearly officers. Therefore, they must be appointed pursuant to the Appointment clause. In order for the appointing statute to be constitutional, then, the SecTrans must be the appointing officer (because JAS not a department head of court of law)

· So, Court construes statute to vest SecTrans with appointment power so as to avoid making the statute unconstitutional
· SECOND ISSUE: Are CGCCA judges principal or inferior officers? ( If principal officers, cannot by appointed SecTrans because principal officers must be appointed by the President with A&C of Senate
· Holding: CGCCA judges are inferior officers, so statute vesting power to appoint them with the SecTrans (a department head) is consistent with the Appointment clause (and therefore constitutional)

· Reasoning: Applying the Morrison five-factor test:
· First three factors:

· (1) Jurisdiction: Hears all criminal appeals for the Coast Guard ( this seems to be broader jurisdiction than the IC had

· (2) Duties: Hard to classify ( certainly seems not to have fewer duties than the IC

· (3) Tenure: Seems not to have limited tenure ( certainly less limited tenure than the IC

· SO, the first three factors all point toward CGCCA judges being principal actors

· BUT, when we look to the last two factors:

· (4) Subordinacy: CGCCA is not the final court of appeals; CGCCA decisions are always subject to review by a higher executive branch court (not the President)

· I.e., CGCCA cannot do anything final without a higher authority concurring in its judgment

· (5) Removal: JAG (beneath President) can remove CGCCA judges without cause (though cannot remove for a decision in a particular case)

· NOTE: JAG has greater removal authority over CGCCA judges than AG has over IC, which seems to push CGCCA judges toward inferior officer category

· BUT, there are still some impermissible grounds for firing under the statute

· TAKE AWAY: Even though most factors point to CGCCA judges being principal officers, CGCCA judges are subordinate enough to other actors beneath the president (because of additional review of CGCCA decisions) to qualify as inferior officers

· Comparing Morrison and Edmonds: 
· Morrison focuses more on whether the office is a more marginal or trivial one, whereas Edmonds focuses more on whether the officer’s subordinacy to other actors beneath the President

· Thus, after Morrison, Congress could describe an officer as “inferior” by focusing in the statute on the limited nature of the officer’s duties, while after Edmonds Congress could describe an officer as “inferior” by focusing on the officer’s subordinacy to another officer beneath the President

· NOTE: The Court defers rather strongly to Congress’s judgment in determining whether an officer is principal or inferior

Third Issue: Who’s the “Head of a Department”? What’s a “Court of Law”?
· Inferior officers may be appointed by: (1) President alone, (2) Heads of Departments, (3) Courts of Law

· Freytag v. Commissioner of IRS, US SC, 1991

· Case concerns “special Tax Court trial judges” appointed by Chief Judge of the Tax Court. Freytag challenges appointment of special trial judges as inconsistent with the Appointment clause because Tax Court trial judges are officers of the US.

· ISSUE: Is the Chief Judge of the tax court either (1) a department head or (2) a member of court of law? If yes to either, appointment method okay.

· Holding: Appointment method okay because Tax Court is a court of law (even though not an Art. III court)

· Reasoning:

· Chief Judge of the Tax Court is not a department head because the Tax Court is not a department

· “Departments” are those divisions of the executive branch expressly denominated as such
· PROBLEM: What about agencies like the CIA, EPA, FBI, etc.? Do we really want to say the CIA Director can’t appoint inferior officers?

· RATIONALE: Court does not want expansive definition of “Head of Department” because it would diffuse the appointment power among more minor agency heads (whom no one’s ever heard of), which would diminish accountability and might lead to cronyism

· Dissent (Scalia): Prefers an opposite rule:

· “Court of law” refers only to Art. III courts ( Tax Court does not fit this definition
· A “department” is any free-standing, self-contained entity in the Executive Branch whose head is removable by the President exclusively” ( Tax Court would fit this definition
REMEMBER: Appointment power affects removal power , removal power affects control, and control = power
3. The Removal Power

Possible Constitutional Sources of President’s Removal Power
· NOTICE: President’s removal power explicitly mentioned nowhere in the Constitution

· Vesting clause: If the President is actually to execute the law, he needs the power to remove

· President needs removal power to ensure the people under him execute the law as he wishes

· Take Care clause: In order for President to ensure that administrators are faithfully executing the laws, he needs the removal power

· Different notions of what it means to “faithfully execute” the laws

· Subjective view (democratic accountability): The President wants people below him to do follow his will

· Objective view (ensuring the law is followed): The President people who will execute the law faithfully

· Moderate view (curing inefficiency): The President wants people who will actually execute the law

· Moderate view (uniformity of execution): The President wants to make sure the laws are executed uniformly

· Appointment power: If the President has the power to appoint, that implicitly means he also has the power to remove

· Taft (Myers): The Appointment clause actually limits the President’s power by giving the Senate a role, because absent the Appointment clause the President would have an unlimited Appointment power (under the Vesting clause). Because there’s no corresponding Removal clause, the President’s removal power remains subject to the Vesting clause alone (i.e., President has free reign to remove)

The Original Standard
· Myers v. United States, US SC, 1926
· President wants to remove first-class postmaster, an inferior officer. Statute requires Senate approval for President to be able to remove him.

· ISSUE: Is this restriction on the President’s removal power constitutional?

· Holding: Removal restriction on postmaster unconstitutional

· Congress may not interfere with the President’s power to remove an executive officer whom the President has appointed with Senate A&C (this rule was later limited to apply only to “purely executive” officers)
· Three principles from Myers:

· (1) No officer, principal or inferior, may be made subject to removal only upon the consent of the legislature (i.e., the legislature may play no role in the removal of an executive branch official)
· (2) For principal officers, Congress may not place any statutory restriction (e.g., “for cause”) at all on the President’s removal power, save in two circumstances:
· (a) Ministerial exception: When the official is given a narrow, discrete duty and has no real discretion in carrying out his duties (because the statute tells him precisely what to do)

· (b) Adjudicatory panel exception: When the official sits on an executive branch adjudicatory panel
· (3) When Congress has given the appointment power over an inferior officer to a department head or court of law, Congress may impose removal limitations on that officers
· Also, for inferior officers, Congress may also vest the removal power one level down from the President (i.e., in a department head)
· Humphrey’s Executor, US SC, 1935
· Statute restricts President’s ability to remove FTC Commissioner appointed with A&C, says Commissioner may be removed only for “inefficiency, neglect of duty, or malfeasance in office.” FDR wants to dismiss FTC Commissioner appointed by Hoover

· Difference from Myers: Rather than giving Congress a role in the removal, statute instead imposes standards defining when President may remove

· Under Myers, this removal limitation would seem unconstitutional because FTC Commissioners seems clearly to be a principal officer and does not fit into the ministerial or adjudicative exceptions

· Holding: Removal limitation not unconstitutional because FTC Commissioner not a “purely executive” officer. Thus, President may not fire FTC Commissioner for no cause

· Congress may not place removal restrictions on “purely executive” principal officers.
· IMPORTANT: After Humphrey’s, the President’s removal power varies with the nature of the office
· How this rule fits within Myers: Myers’ logic is that Congress cannot limit executive power; therefore, so long as the office for which Congress is limiting removal is not a purely executive office, Congress is not limiting executive power through the removal restriction

· Reasoning: FTC Commissioner is quasi-legislative and quasi-judicial, so removal limitations okay

· How FTC Commissioner is quasi-legislative: FTC determines rules of fair conduct in the marketplace

· How FTC Commissioner is quasi-judicial: FTC can rule on whether a person has violated an FTC regulation and actually fine him if he did violate a regulation (similar to how a court acts)

· FTC Commissioner does perform executive functions, but these executive functions are “ancillary” to its quasi-legislative and quasi-judicial functions

· NOTE: Most scholars place the FTC in the executive branch, even though its insulated from presidential control (notion is that it’s okay to have executive officers insulated from presidential control)

Implied Removal Limitations
· Weiner, US SC, 1958
· War Claims Commission (WCC) adjudicates war compensation claims. Commissioners are appointed by the President with the A&C of Senate. President wants to fire a Commission for no cause

· Difference from Humphrey’s: In Humphrey’s, statute identified causes for which President could remove; here, statute is silent about causes for removal

· Holding: President may not fire Commissioner for no cause because statute contains implied removal limitation

· Reasoning: How Court reads implied removal limitation into the statute:

· WCC’s function is quasi-adjudicative (court-like). 

· Under Humphrey’s, therefore, Congress could restrict the President’s removal power (because WCC not “purely executive”). 

· Because WCC is quasi-adjudicative, Congress must have intended for it to be independent. The fact that Congress was silent as to WCC removal must mean Congress intended there to be a removal limitation to preserve WCC’s independence.

· Also, statute places tenure limitation (fixed term of office) on the position

· TAKE AWAY: If an agency has an adjudicative function, that fact will push the Court to construe the agency as an independent agency for whom removal limitations are okay

The Current Test
· Morrison v. Olson, US SC, 1988

· Statute gives AG power to remove IC, an inferior officer, only for “good cause”

· ISSUE: Is this removal restriction constitutional?

· What Myers and Humphrey’s suggest:

· Myers: The IC is an inferior officer appointed by someone other than the President, so removal limitation okay

· Humphrey’s: IC’s function seems purely executive, so removal limitation probably impermissible

· Holding: Removal restriction constitutional because does not impede President’s ability to carry out his constitutionally assigned duties

· Court gets around Humphrey’s by focusing on a different vector than nature of the office. Instead, Court asks how important the officer’s function is
· Whether or not a removal restriction is constitutional depends on whether it impedes the President’s ability to perform his constitutionally assigned functions (functional analysis)
· Four factors:

· (1) Nature of the office (legislative, adjudicative, etc.)
· The less purely executive an office is, the more likely removal restrictions will be upheld.
·  (2) Significance of the officer’s functions to the President’s duty and ability faithfully to execute the laws
· The more limited the nature of the officer’s functions (tenure, jurisdiction, duties), the more likely removal restrictions will be upheld
· I.e., removal restrictions more likely to be upheld for inferior rather than for principal officers
· Conversely, the broader the officer’s power (i.e., the more of the President’s power the officer utilizes), the more likely removal restrictions will be struck down
· (3) Propriety of the removal limitation from a public policy perspective
· Removal limitations that make good policy sense more likely to be upheld
· (4) Amount of control removal limitation leaves with the President
· The more limiting the removal restriction, the more likely to be struck down
· Barron: This is a multi-factor balancing test, and none of these factors is dispositive. All are to be considered in light of the larger question of whether the removal limitation interferes with the President’s constitutional functions and duties.
· Central question to ask: How would this removal limitation limit the President’s ability to do what he’s supposed to do?

· If the President is supposed to have authority over the type of thing the officer in question does, then there might be a problem ( The President can always argue that he needs broad power to control policy in his administration
· APPLICATION:
· IC’s power and functions limited enough so as to be unlikely to undermine President’s ability to carry out his constitutionally assigned functions
· Limited jurisdiction, 
· IC statute doesn’t carve out a large swath of the President’s power, 
· IC doesn’t prevent President from insuring that his broad policies will be implemented)
· RESPONSE (Scalia): An IC running around without a realistic possibility of removal who pokes into every little detail of the President’s administration impedes the President’s ability to do his job:
· Loss of time and distraction of defending against IC’s charges
· IC might chill the speech of executive aides
· REJOINDER (to Scalia): President (or rather AG) still has power to remove IC under the statute if the IC gets out of control. Further, maybe we do want to chill aides’ inclinations towards questionable conduct. Also, it was Congress’s decision to create the IC, and in cases of inter-branch conflict shouldn’t the court defer to Congress?
US Attorney Hypo (application)
· QUESTION: Could Congress put a “for cause” removal limitation President’s power to remove US Attorneys?
· Analysis under:
· Myers: Ask, are US Attorneys principal or inferior officers?
· Compared to the IC, US attorneys seem to be more principal (greater term of office, broader jurisdiction and duties)
· So, under Myers removal limitation probably impermissible
· Ministerial and adjudicatory exceptions seem not to apply
· Barron: BUT, if you want to be really specific you could argue Myers only said Congress couldn’t be involved in removals, not that it cannot place removal limitations at all
· Humphrey’s: Ask, are US Attorneys “purely executive” officers?
· Answer seems to be yes
· So, under Humphrey’s removal limitation impermissible
· ( So, only hope that limitation might be constitutional is Morrison
· Morrison: Ask, would removal limitation (“for cause”) on US Attorneys impede President’s ability faithfully to execute the laws?
· YES: US Attorneys “enforce” the law and have broad discretion and far-reaching effects on criminal policy
· NO: “For cause” means President can remove only for “inefficiency, maladministration, and neglect of duty.” Saying President can remove US Attorneys only for these reasons won’t interfere with ability to execute the laws.
· RESPONSE: Policy disagreement do not equal “good cause,” and President needs ability to direct US Attorneys to focus on the laws he wants them to focus on
The Morrison Test
· Is Morrison good or bad for the President?

· GOOD: The Morrison test focuses on functional interference, not the nature of the office, so it may prohibit removal limitations on quasi-legislative and quasi-judicial officers that could otherwise be insulated under Humphrey’s
· BAD: Congress may now place removal restrictions even on purely executive officers, so long as those limitations don’t interfere with the President’s ability to fulfill his constitutional responsibilities

· Also, Morrison maybe gives Congress an incentive to make executive agencies more independent so it can more easily impose removal limitations

· What about Congress?

· Morrison may also be a net negative for Congress, because now cannot place removal limitations on officers just because those officers are not “purely executive” ( Morrison’s test is more open-ended

· Is the Morrison test a good or a bad thing?

· GOOD: Formal classifications don’t work

· BAD: Under Morrison permissible removal limitations are merely whatever the Court thinks should be permissible (Scalia). Morrison also seems completely to undercut the notion of a “unitary” executive

· Do “for cause” limitations even matter?

· YES: Maybe the President actually does try to follow the law, maybe the President doesn’t want to have to explain his reasons for firing, and sometimes people object

· NO: Even absent removal limitations, in reality the President ends up having to justify his actions anyway (see the US Attorney scandal), and “for cause” removal limitations just lead the President to make up a reason to justify the firing

· In the end, the fact that the President has to replace anyone he fires makes him less willing to fire people in the first place
4. The Supervisory Power

· Not as clear of a power as the appointment and removal powers, but not litigated as much
· Strategy: (1) Map on to Youngstown framework (category 1, 2, or 3, power), and (2) analogize to removal cases/doctrine (Myers, Humphrey’s, Weiner, Morrison)
How can President Pressure agency decisionmaking?
· President’s powers to influence agency decisionmaking, short of firing (sliding scale from most to least significant):

· Substituting: President having power to do whatever an officer has power by statute to do (i.e., President can “substitute” himself in place of the officer)

· This is the strongest possible claim of authority by the President

· Questionably legal

· Directing: President having power to direct an officer to do something; President can’t actually take that action himself, but can direct (i.e., order) the officer to do it

· Implicit in the direction: “If you won’t do it, I’ll fire you and find someone who will”

· How directing differs from substituting: Though both are legally binding, President powerless actually to have thing done unless officer actually will do it (e.g., Saturday Night Massacre)

· Jawboning: President getting in an officer’s face and bugging the officer to do something

· How jawboning differs from directing: Our political world is very legalistic, so the psychology is very different; an officer will want faithfully to follow the law, but may disagree with counsel from a superior

· Also, refusal to follow a directive would seem ipso facto to provide grounds for removal

· NOTICE: All three types of influence take place under the shadow of removal; President just doesn’t want to have to invoke that power
IMPORTANT: When analyzing supervisory power questions, remember the Youngstown framework

· Category 1: If what the President wants to do is authorized by Congress, no problem
· Categories 2 and 3: If the President cannot rely on express or implied statutory authority, then look to:
· Take care clause
· NOTE: Bit of a problem in Category 3 cases because President actually is not following the law but rather claiming he needs to disobey it in order to follow the Constitution
· Vesting clause (executive power)
IMPORTANT: When analyzing questions about the President’s supervisory (and review) power, bring in doctrines and precedents (Myers, Humphrey’s, Weiner, Morrison) about the President’s removal power
OMB Executive Order 12866 (Clinton)
· Goal: Centralize review of what agencies actions by having them submit “significant” regulatory proposals to OMB before they become binding

· Clinton wants to see “significant regulations” (i.e., regulations a with major cost impact)

· Might also like to see adjudications

· Review apparatus under Order:

· OMB review proposed regulation to decide if costs outweigh benefits

· If OMB decides costs outweigh benefits:

· OMB informs the agency of how the review came out and tells the agency to take the review result under “consideration”

· OMB probably cannot actually direct an agency not to implement a regulation whose costs outweigh its benefits, so Order includes phrase “to the extent permitted by law” 

· If agency wants to go ahead despite contrary review outcome, OMB “informs” the President

· Unsure of what President’s power at this point is ( agency has been delegated the authority, so perhaps President can't really exercise further control

· Benefits/negatives of President establishing a White House apparatus for reviewing agency actions:

· BENEFITS (to President):

· Gives President greater control over agency policy

· Encourages more disciplined decisionmaking (forces decisionmakers to think through all the possible costs and benefits of potential regulations)

· Increases President’s ability (1) to ensure coordination among agencies and (2) check congressional control over agencies

· NEGATIVES (to agency):

· Agency now “answerable” to OMB (further level of “topness”)

· OMB reviewers likely not to have same amount of expertise as agency policy setters)

· President now has stronger ability to influence agency head to make policy contrary to agency head’s best judgment

· Potential for competing pulls between Congress and President
· Why locate review apparatus in OMB?

· OMB somewhat less political than other offices in the EOP

· OMB is particularly well-attuned to cost-benefit analysis, and the emphasis of the Order is to ensure proposed regulations’ costs do not outweigh their benefits

· BUT, maybe this is a problem because OMB will focus too much on costs and not enough on benefits, especially if the benefits are hard to quantify

· E.g., one can easily quantify the costs of clean air, but how does one quantify its benefits?

· This can be a problem for agencies, like the EPA, whose mission is non-economic

· NOTE: Clinton does order OMB to place qualitative price on benefits and do qualitative comparison

· OMB already receives budgets from agencies, so (1) already familiar with agency activities and (2) has bargaining chip because can threaten to reduce agency budgets for noncompliance

· Source of President’s power to issue Executive Order 12866:
· Statutory authority: 
· Option 1: Perhaps every statute authorizing an agency to act impliedly authorizes the President to supervise that agency’s actions
· After all, Congress could have prohibited President’s supervisory control over the agency, but didn’t
· Option 2: Perhaps the statute creating OMB implicitly gave the President power to review agency decisions
· Can we discern Congress’s intent? ( Is this a category 1, 2, or 3 case under Youngstown?
· Constitutional authority:
· Take care clause: President supposed to make sure agencies are following the law. This means he needs the power to compel agencies to tell him what they’re doing so he can review their actions to make sure they’re following the law
· This doesn’t necessarily give the President policy control, but does give him authority closely to review agency decisions to ensure they’re faithfully executing the law
· Vesting clause: Executive power is vested in the President
· Opinion clause: President can compel opinions from agency heads
· Executive Order 12866 shows there are two types of “directing”:
· (1) Directing to provide information:
· The Order directs agencies (a) to tell OMB about any significant regulations they’ve decided to issue and (b) how they came to that decision (including considering costs, benefits, and alternative possibilities)
· Possible legal issues: 
· Under Opinion Clause, President seems to have clear constitutional authority to require this, and Congress has not prohibited it
· BUT, what if statute says agency cannot consider cost-benefit analysis in issuing regulation(s)? ( Order 12866 mandates agencies to conduct such an analysis and report it to the President
· ANSWER: President is just telling agency to report costs and benefits; agency free to disregard that analysis. Also, Order 12866 says its purpose is to encourage cost-efficiency of agency regulations “to the extent permitted by law”
· RESPONSE: President is being disingenuous by telling agency to consider costs and benefits when they’re not supposed to, and is wasting the agency’s time with by requiring these analyses (when the agency could be doing something else)
· (2) Directing to take action:
· Order 12866 says if OMB decides a proposed regulation’s costs outweigh its benefits, it will “return” the regulation to the agency, at which point the agency can “challenge” the return by going to the President. President then makes a decision on the challenge and informs the agency of his decision.
· When the President decides on a challenge, his decision realistically becomes a directive for the agency to act a certain way
· Possible legal issues:
· If President returns challenge because costs radically outweigh benefits, possible legal problem
· If President returns challenge because other agencies are working on the same problem and so proposed regulation would be redundant, possibly problematic because statute delegates authority to agency heads to make policy decisions
· Barron: Claiming a presidential power to control is very tricky, even when the “control” relates only to coordination and prioritization

· BUT, maybe not problematic at all for President to direct agency head not to do something, because statute doesn’t say what the agency should not do

C. Article I: The Administrative State and Congressional Control

1. Formal and Informal Means of Control After the Delegation

Methods Congress Can Use to Assert Agency Control
· Ex ante methods (before the agency has acted):

· Funding (appropriations)

· Congress can determine how many resources an agency has, which determines how much the agency can do

· Specific statutory limitations on agency authority

· Problem: Congress wants to delegate its power, and setting statutory limitations tends to limit that delegation

· Ex ante oversight hearings

· Can be an effective PR tool that spurs presidential action

· Basically jawboning (badgering agency heads during hearings)

· Sense of the House/Senate resolutions expressing Congress’s opinion on what agency should do

· Problem: Not binding, President doesn’t have to assent for such a resolution to pass

· Confirmation process (can have ex ante effect on President’s decision to fire a current agency head)

· President might be reluctant to fire disobedient agency head knowing (1) Congress will have to approve replacement and (2) confirmation process will involve President having to explain past agency policies

· Ex post methods (after the agency has acted):

· Statutory override

· Poor option because overriding statute likely very hard to pass; probably would require overturning a presidential veto because purpose of overriding statute would be to override an agency (executive branch) decision

· Because so difficult, Congress tries to find ways to override a statute indirectly, e.g., through federal budget riders

· Impeachment

· Extraordinarily weak option because (1) time-consuming and difficult and (2) even after impeachment the agency action still remains in effect

· Threats to get agency “voluntarily” to change its mind

· E.g., Congress can “threaten” to reduce agency’s budget the next year

· NOTE: These ex post options tend all to be rather weak

· These methods tend either to be non-binding (in the case of informal methods) or difficult to pass (in the case of statutory methods), so Congress has attempted to find “in-between” methods for controlling agency actions

· Congress wants to delegate a lot power to agencies, but still maintain control over agency actions; these are rather contradictory propositions
· Congress therefore has strong incentives to find a “middle” method to control agency actions after delegation that lies in between oversight (not strong enough) and statutory override (too difficult)

Attempted Method 1: The Legislative Veto (Chadha)

· ISSUE: What can Congress do to protect itself from the downsides of broad delegation? ( Congress wants to delegate broadly and maintain agency control
· STAKES: If legislative veto struck down, Congress either:
· (1) Will continue delegating, but with less effective ex post control over agency actions (which would be a boon to the executive branch), or
· (2) Will start delegating less, precisely because will lack effective ex post control
· INS v. Chadha, US SC 1983

· Deportation statute gives AG power to suspend deportation of unauthorized aliens for certain specific reasons. BUT, statute also says one house of Congress can reverse AG’s suspension decision by passing a resolution disapproving that decision.
· I.e., AG’s deportation suspension is valid only if neither house of Congress exercises a one-house legislative veto
· Why Congress created legislative veto provision for deportation suspensions:
· Congress didn’t want to pass a statute every time it wanted to suspend a deportation (too time-consuming, difficult), but also wanted to retain some control over the AG’s deportation suspension decisions 
· With legislative veto, Congress able to retain authority on the back end (i.e., ex post) while still making a broad delegation up front
· Holding: Legislative veto is unconstitutional. Reversal of deportation suspension is a legislative act because it alters the legal right both of the AG and of Chadha, so must be subject to constitutional requirements of bicameralism and presentment
· BUT: Not everything Congress does is subject to B&P; how do you discern between what requires B&P and what doesn’t?
· ANSWER (implication of Court’s reasoning): Whenever Congress acts to alter the legal rights of person, it must follow the constitutional procedures of bicameralism and presentment
· Exercises of legislative power that alter a person’s legal rights must be subject to (1) bicameralism and (2) presentment, as laid out in the Constitution
· Bicameralism: Passage by both houses of Congress
· Presentment: Presentment to the President for approval
· Legislative power (“lawmaking”) = the altering of legal rights
· Reasoning: 
· Court interprets AG’s decision as granting Chadha a right to stay in the US and the legislative veto as removing that right
· COUNTER: The AG’s suspension power is always contingent on the possibility of a legislative veto, so the AG’s suspension decision hasn’t actually altered Chadha’s rights until Congress has chosen not to overturn that decision
· I.e., AG’s suspension hasn’t actually given Chadha the right to stay in the US until Congress chooses not to exercise a legislative veto, so legislative veto doesn’t change Chadha’s right to stay in the US
· RESPONSE: If the status quo does not change until Congress chooses to or not to exercise the legislative veto, that means its exercise of the veto does alter legal rights
· PROBLEM with the Court’s reasoning: If Congress’s overruling of the AG’s suspension decision is a “legislative act” because it alters legal rights, isn’t the AG’s suspension decision itself a legislative act requiring B&P because it too alters legal rights? How can AG suspend constitutionally deportation when Congress cannot constitutionally lift such suspension?
· RESPONSE A (Burger): Delegation of “lawmaking” power to AG okay because there will be judicial review of his decision
· Barron: This is unconvincing. Judicial review cannot save the statute.
· RESPONSE B: The purpose of the B&P requirement is that we want to make it hard for Congress to alter legal rights. We’re less concerned when the AG alters legal rights because he can do so only through a statutory delegation, meaning there’s always a statutory check on the AG’s power to alter legal rights
· In contrast, there is no such inherent “statutory” check on Congress’s power to alter legal rights.
· RESPONSE C (Barron): Deportation suspension is an executive act (involves executing a statute passed pursuant to B&P), and Congress may not engage in executive acts 
· See Myers: Congress cannot interject itself into the removal process because removal is an executive function
· When Congress engages in executive actions, it unconstitutionally seeks to aggrandize its powers ( Congress cannot delegate executive power to itself because of the constitutional separation of powers
· So, two alternative views of Chadha:
· (1) Any act that alters legal rights is a legislative act and therefore must satisfy the constitutional requirements of B&P
· This runs into the problem that the AG’s deportation suspension alters legal rights
· (2) If an act alters legal rights pursuant to B&P (i.e., a statutory delegation), it is an act of executive power and under Myers cannot be exercised by Congress
· This is Barron’s view
· Concurrence (Powell): The legislative veto in this case is unconstitutional (doesn’t want to hold all legislative vetoes unconstitutional) because determining that a particular person does not satisfy the statutory criteria for permanent residence is a judicial function (and Congress cannot engage in judicial functions)
· Dissent (White): The legislative veto actually still satisfies the requirements of B&P, so is constitutional.
· The purpose of B&P is to ensure the President, House, and Senate all consent in departures from the legal status quo. With the legislative veto, the House and Senate indicate their approval of executive (AG’s) action by not passing a resolution disapproving suspension decision
· COUNTER 1 (Barron): Actually, legislative veto doesn’t satisfy bicameralism requirement because if there’s a split between the two houses, one unilaterally may still disapprove the AG’s suspension decision
· COUNTER 2: Is inaction really the same thing as action? Isn’t there a big difference between legislative action and legislative silence?
· Aftereffects of Chada:
· Congress has continued delegating (as Reagan predicted it would), but there has been an increase (1) in the stringency of specifications in congressional delegations and (2) in Congress’s use of riders as a way of exerting ex post control
Attempted Method 2: Creation of Decisionmaking Agent Removable by Congress (Bowsher)
· Bowsher v. Synar, US SC, 1986

· Comptroller General (CG) heads GAO. Statute creating GAO says CG may be removed only upon passage of a concurrent resolution passed by both houses of Congress (i.e., a statute) and signed by the President. Statute says Congress can remove CG only “for cause” (incl. malfeasance, negligence, and inefficiency)

· Gramm-Rudman-Hollings Act requires OMB and CBO independently to formulate budget deficit estimates and submit their estimates to the Comptroller General (CG). CG takes these estimates, decides for himself how big the deficit will be, and then makes report to President setting forth how much and which programs to cut.

· Upon receiving CG’s report, President issues “sequestration order” mandating the cuts CG outlined. President has no discretion over what the sequestration order says, but rather is bound to order the specific cuts outlined by the CG

· I.e., CG basically gets to determine the federal budget

· Holding: G-R-H Act is unconstitutional.

· An officer over whom Congress has retained the power to remove (by joint resolution) may not be entrusted with executive power
· Reasoning: Congress’s removal power over CG makes CG a legislative officer, and G-R-H Act gives CG executive powers (power to determine the budget)

· Congress’s removal power over CG gives Congress significant influence and control over the CG (despite the statutory removal restrictions and fact that President must sign on to CG’s removal)

· Making a binding determination about the nature and permissible size of the budget deficit is an executive action. Therefore, CG exercises executive powers under the G-R-H Act. Under Myers, however, because CG is subject to removal by Congress, he may not be given executive powers.
· Concurrence (Stevens): 

· CG’s power is not “executive,” but rather is “chameleon-like.” If given to an executive actor it would be executive; if given to a legislative actor it would be legislative; etc.

· CG is a legislative agent performing a legislative function, so his decisions must be subject to B&P (see Chadha) ( Congress may not delegate the legislative power to the CG in order to avoid the requirements of B&P
· How CG is a “legislative agent”: Ignore the removal set-up. The CG may nominally be “independent,” but given how the CG operates (he’s closer to Congress), he’s on Congress’s side and everyone knows it

· How CG is performing a legislative function under the G-R-H Act: (1) In setting the budget he’s altering legal rights, and (2) in any case he’s a legislative actor, and because his power is “chameleon-like,” when exercised by a legislative actor it’s a legislative power

· How to apply Stevens’ test:

· Forget removal and formal structures; rather, look to the practical and functional nature of actors’ relationships

· Whom is the actor understood to be answerable to?

· What is the actor’s normal pattern of interaction with other actors

· Is the actor friendly to Congress? Hostile to agencies?

· Unlikely to be able to delegate power to someone on your own team

· NOTE: Difference between the majority opinion and Stevens’ concurrence:

· Majority: Formalism, like Myers
· Stevens’ concurrence: Functionalism, like Morrison
· Dissent (White): Humphrey’s Executor is the model. Congress may vest executive power in actors not subject to executive control so long as the actor’s functions are not “purely executive”

· So, we need to find out if the CG’s powers purely executive

· CG is not purely executive, but rather quasi-legislative:

· Comparison to Humphrey’s: CG is essentially determining the budget, normally a power of Congress. In determining the budget CG is merely setting out substantive rules, like the FTC Commissioner in Humphrey’s, whom the court held to be quasi-legislative.

· Comparison to Morrison: CG unlike the IC in Morrison. IC does not determine what acts are crimes, but rather only executes a statute that has already determined what acts are crimes. CG, in contrast, determines what programs money will be spent on (i.e., determines the rules for spending)

IMPORTANT: Barron: There are no necessarily “right” classifications of certain types of powers. What you need to know is how the different cases (Youngstown, Buckley, Edmonds, Freytag, Myers, Humphrey’s, Weiner, Morrison, Chadha, Bowsher)  have classified these types of powers.
AIDS Mailer
· SITUATION: Congress passes statute saying: “The Director of the CDC shall cause to be distributed without necessary clearance of the content by any official, organization, or office an AIDS mailer to every American household by June 30, 2008

· CDC Director is appointed by the President alone (without A&C of Senate) and subject to removal by SecHHS, who in turn is subject to absolute removal by the President

· QUESTION: Is this statute constitutional? Remember, the President wants the answer to say “no”

· Analysis:

· Non-Delegation doctrine: There seems not to be an intelligible principle in Congress’s delegation to the CDC Director, but (1) this seems to be a fairly trivial matter (narrow “breadth”) and (2) the Non-Delegation doctrine basically is dead

· The non-delegation doctrine implicates two concerns: (1) Discretion and (2) breadth (see Schechter Poultry)

· Discretion: CDC’s statutory mission likely provides standards/ guidelines

· Breadth: This is an incredibly narrow issue (mailer not going to make a huge impact on the nation)

· Appointments clause (removal power): Is statute creating CDC head constitutional? CDC Director appointed by President alone; this is constitutional only if the CDC Director is an inferior officer

· Whether CDC Director an inferior officer may depend on whether he is removable at will by the SecHHS, who is subordinate to the President (see Morrison and Edmonds):

· General rule(?): If the statute doesn’t specify removal limitations, the presumption is removal at will

· BUT, in Weiner the Court found an implicit removal limitation:

· Weiner: Court found implied removal limitation because WCC was purely adjudicative and therefore needed a high degree of independence

· So, take away from Weiner is that Court will read exceptions into the general rule when the nature of the office is such (as with a purely adjudicative office) that officers need a high degree of independence from presidential control

· Probably we want the CDC Director subject to some political control, so we may presume (under the general rule) that the CDC Director is removable at will by the SecHHS ( This then suggests the CDC Director is an inferior officer

· Once we decide CDC Director is an inferior officer, we need to ask what degree of control is required in order for a position to be “inferior” ( I.e., is it a problem for a putatively inferior officer to be given the degree of independence the AIDS Mailer statute provides? 
· Put another way: Does the AIDS pamphlet itself make the CDC Director a principal officer because it insulates the CDC Director from presidential supervision?

· No, it’s not like this statute removes all presidential control over the CDC Director ( In Morrison the Court said the AG had substantial control over the IC even though the AG could remove only “for cause”
· Further, in Edmonds the key seemed to be whether there was a superior officer to review the inferior officer’s work ( Is it enough that SecHHS can review CDC Director’s actions to make sure mailer actually was sent out, or does SecHHS’s review need to extend to the actual content of the mailer?
· Supervisory power: 
· Look at precedents:
· Myers implies the President’s supervisory power is very important (it’s why the President needs the removal power in the first place)
· BUT, maybe is this one of those ministerial exceptions Myers mentions?
· Morrison focuses on the President’s need to operate free from restrictions on his ability to carry out his constitutionally assigned function
· BUT, can you really argue restrictions on President’s power to review AIDS mailer impedes his ability to carry out his functions (i.e., is AIDS mailer really that important)?
· Should CDC Director be able to issue the mailer without review by the President?
· NO: Any power the CDC Director has is a piece of the President’s power, so President must necessarily have power to review CDC Director’s decisions
· YES: The CDC Director gets his power from a legislative delegation in the first place, and Congress is merely telling the CDC Director what it wants him to do
· NOTE: You can’t argue the statute makes the CDC Director a legislative agent, because there’s no removal concern present (unlike Bowsher)
· NOTE: If we’re going to say there’s a supervisory power problem with the statute, we have to conclude the statute places a constitutionally problematic restriction on President’s supervisory abilities ( in order for this to be the case, restricting the President’s power to review CDC pamphlet decisions must somehow limit the President’s ability faithfully to execute the laws
· Perhaps President needs ex ante control over the mailer, not just ex post removal power if CDC Director blatantly failed to fulfill the statute
· I.e., perhaps removal power alone not enough for the President to ensure the CDC Director faithfully executed the statute
· Maybe the statute doesn’t limit the President’s review power at all because the statute does not actually enumerate the President as someone who cannot review the mailer
· This interpretation stills gives effect to Congress’s intent, because it’s not like the President realistically will be able to review the pamphlet himself
· IMPORTANT: When analyzing questions about the President’s supervisory (and review) power, bring in doctrines and precedents (Myers, Humphrey’s, Weiner, Morrison) about the President’s removal power
· Youngstown:

· This clearly is a Category 2 or 3 case (statute has not authorized President to review the pamphlet)
· Category 2 argument: President not mentioned in statute, and we should not lightly intrude into the President’s agency review power absent a clear congressional directive restricting his review power
· Category 3 argument: Legislative history indicates the statute’s goal was to avoid WH meddling in the pamphlet, so we can imply Congress meant for review by President to be prohibited
· Thus, President must claim constitutional authority to review CDC pamphlet:
· Take care clause: President needs review power to ensure CDC Director is faithfully executing the statute
· BUT, (1) President seeking to ensure the law is executed, not just “faithfully,” but in a specific way, and (2) awkward to use “take care” clause since President would be acting contrary to the statute’s direction
· Vesting clause
· Opinions clause: Might be the best argument for the President because it’s a specific rather than a general clause
III. STATUTORY CONTROLS ON AGENCY ACTION

A. An Introduction to Statutory Interpretation
1. Theories of Interpretation

Why Statutory Interpretation Matters
· Congress has created a statutory structure for how the regulatory state operates

· So, even if there’s no constitutional question implicated, we still need to consider the statutory question

Three Basic Dimensions to Statutory Questions

· Organic statutes: The statutes that actually create the particular agencies

· Define agency’s mission and what authority the agency has

· Define who the agency head is, how he is appointed and removed

· May give directions on how the agency should make rules in carrying out the statute

· Trans-agency statutes (e.g., APA): Structure the way agencies in general operate

· Sort of like a mini Constitution for agencies

· APA’s two main functoins:
· (1) Establishes procedures by which agencies are to act

· Unless an agency’s organic statute says otherwise, the procedures set forth in the APA govern how the agency is to act

· Tricky question: When has an organic statute superseded an APA procedure?

· (2) Sets forth the rules by which judges are to review agency decisions, i.e., how judges are supposed to review the decisions agencies make in interpreting the procedures they’re supposed to use

· Judicial review: Asks whether agencies have followed the procedures set forth in their organic statutes and the APA

· Important question: To what extent do judges also have power to review the substance of agency decisions, also?

Theories of Statutory Interpretation

· Each theory implicates both:

· (1) How you should interpret a statute, and

· (2) Why you should interpret the statute one way as opposed to another 

· Types of theories (methods of interpretation):

· Intentionalist: Focuses on the intentions of the legislators that created the statute

· “General intent”: General thinking of those legislators that passed the statute

· “Specific intent”: Asking what those legislators were trying to do regarding the precise question at issue

· Can focus either (1) on the legislature as a whole, or (2) just the key players (sponsors, floor managers, etc.)

· Textualist: Focuses on the meaning of the words apart from the intent of the legislators who passed the statute

· “New textualism”: Focuses only on the text

· Looks to things like dictionaries of the time, contemporaneous statutes, how particular words are used in other parts of the statute, canons of interpretation (Is a list illustrative or exclusive? Is a term a “word of art” or not?)

· “Soft plain meaning”: Views the text just as a starting point and looks to other sources to guide interpretation of the text

· Difference from intentionalism: Tries to read and understand the statute as it would have been read and understood by people at the time it was passed ( Cares less about what the legislators thought than what readers at the time would have thought

· Pragmatic/Dynamic: Looks beyond the legislators and the text to ask what the “best” way to read the statute is, in light of all the circumstances

· NOTE: Pragmatic/dynamic interpreters make value choices about the best way to read a text, but usually still try to pose that value choice as the value choice of the legislators who passed the statute

· NOTE: Judges often invoke all three theories in the same opinion (very eclectic)

· Rationales for choosing one theory over another:

· Democratic accountability: An interpretive theory should reflect the mechanism of democratic procedures, so you should select the theory most consistent with popular choice

· We’re nervous if we can’t trace an interpretation back to a democratic populace that selected it

· Seems to fit well with intentionalism, because intentionalism seeks to trace intent back to Congress, the democratically elected institution

· Could also argue fits will with textualism, because the text is actually what Congress enacted, and the people hold Congress accountable by what it does (i.e., what statutes it passes)

· Could also argue fits well with pragmatism, because what society wants are results that fit well with and further society’s interests (i.e., people won’t like results that don’t further social welfare)

· Rule of law: An interpretive theory should have clear standards, be non-arbitrary, and lead to predictable results, so you should select the theory that best restricts the discretion of interpreters and thereby leads to consistency of interpretation

· NOTE: It’s irrelevant under this rationale whether or not an interpretation can be traced back to a democratic source. This important consideration is whether the interpretation allows people to organize their lives in a predictable way.

· Seems to fit well with textualism, because textualism focuses on how those at the time of enactment would have understood the statute

· Textualism in its strong form is not concerned with the actual intention of the drafters, but rather cares only about what the drafters said
· Public policy: An interpretive theory should make society off, so you should pick the theory that best furthers justice and increases economic efficiency

· Interpretations that would make society worse off should be avoided, even if they can be traced back to democratic accountability or enhance the rule of law

· Seems to fit well with the pragmatic/dynamic approach, because under the pragmatic approach judges select the interpretation they think is “best”

2. Exemplary Cases

· Holy Trinity Church v. US, US SC, 1892, Supp.

· Statute imposes penalty for contracting with aliens to come to the US to perform labor

· Church has contracted with English clergyman to come to US, and is now at risk of sanction under the statute

· Holding: Statute does not apply to clergymen

· Reasoning: Support under different interpretive methods:

· Intentionalism:

· General intent of statute was to prevent manual laborers from coming into the country

· Though text of statute says “labor or service,” title says only “labor,” so title is a tip-off that drafters intended only to exclude laborers, not “mental toilers”

· It would make no sense to say that the drafters, as members of a Christian nation, intended to exclude pastors (shade of pragmatism here)

· NOTE: Opinion openly admits its interpretation does not fall within the text of the statute, but argues its interpretation fits best with the statute’s “spirit”

· Textualism: Look to (1) title, (2) list of exceptions, (3) body of the statute

· Title of statute: The title, which says “labor,” constrains the text such that every occupation excluded must fall within the category of “labor” (even if it also contains service-like aspects)

· This is a structural argument: The title sets boundaries on the words used in the text

· BUT, the statute later specifically exempts a set of actors who plainly are not manual laborers (e.g., actors).  Clergy are not included in the list.

· IMPORTANT: Court reads the list as illustrative of the types of occupations exempted, not exclusive (i.e., excluding all occupations not included in the list)

· Also, if the structural argument (viz., that statute excludes only manual laborers) is correct, no need to add list of non-manual laborers specifically exempted from the statute

· Pragmatism: (1) Absurdity, (2) “Christian nation”/societal context

· Absurdity: Would be absurd to read statute to exclude pastors because the US is a “Christian nation”

· “Christian nation”/societal context: Because the US is a Christian nation, if Congress wants to exclude pastors (thereby injuring churches) it must be clear that’s what it’s doing

· The Court should construe statutes in light of overarching societal norms, and one very important societal norm is the idea that the US is a “Christian nation”

· NOTE: Can both connect pragmatic interpretation with intent (surely Congress didn’t intend to exclude pastors, given that the US is a Christian nation) or not (absent a clear statement to the contrary, it would be absurd to read the statute to exclude pastors because the US is a Christian nation)

· US Steelworkers v. Weber, US SC, 1979

· Title VII prevents employers from discriminating on the basis of race.  Company with almost all-white workforce has a training program for which admissions is based on seniority.  BUT, admission to program also takes account of race, with the result that junior black workers can get into the program over more senior white workers.

· Holding: Title VII does not prohibit programs, like the one in this case, intended to help blacks

· Reasoning: Support under different interpretation methods:

· Intentionalism:

· Congress’s general intent in passing Title VII was to eliminate discrimination and segregation in the workplace.  The racial preference here is consistent with the statute’s general purpose in that it helps reduce workplace segregation

· If one construes Title VII to prohibit this admissions provision, one is construing the statute in a way that undermines its very purpose

· NOTE: This is not necessarily a logical argument, but generally there’s a good argument to construe ambiguity in a statute so as not to undermine the statute’s general purposes
· Pragmatism:

· Generally, courts try to interpret statutes to further their general purposes, especially when the statute is intended to aid subordinated groups (this notion connects to intentionalsim)

· BUT, courts don’t broadly construe all statutes in order to further their general purposes ( e.g., criminal statutes generally construed narrowly under the rule of lenity

· Textualism:

· Title VII says it should not be interpreted to require mandatory affirmative actions programs.  If Title VII prohibited all racial preferences, this provision would be unnecessary

· NOTE: The Court here reads the provision prohibiting mandatory affirmative action programs as exclusive (i.e., Title VII prohibits only mandatory racial preferences), not illustrative

· Reconciling Holy Trinity and Weber on the illustrative/exclusive distinction re: exemptions:

· In Holy Trinity the Court reads the list of exempted occupations as illustrative, while in Weber the Court reads the provision prohibiting mandatory racial preferences as exclusive

· Realism: The Court merely employed the illustrative/exclusive distinction to reach the results it wanted

· Interpretive canons: Court merely applying canons of construction; if Congress didn’t want a particular canon to be applied, it should clearly have said so

· Llewellyn critique: Judges choose canons based on the outcome they want

· Because of Llewellyn’s critique, whenever you invoke a canon of interpretation, you can’t just invoke the canon.  Rather, you need to explain why you’ve chosen that canon and defend your choice against your opponent’s choice of canon

· Danny: It’s harder to list every possible exception than to specify that one particular thing is excluded

B. The Administrative Procedure Act: Types of Procedures

1. The Basics: The Structure of the APA and the Procedural Categories
Basics of the APA
· The APA is the second major framework that controls what agencies can do ( Not constitutional, but statutory

· Purposes of APA: To regularize the emerging administrative state so as to make it more legitimate and less arbitrary

· Concern about arbitrary executive power (e.g., dictators in Europe)

· Fear of unaccountable experts displacing elected actors, leading to arbitrary justice

· BUT, at the same time the APA was great blessing to agencies because permitted agency actions to be less regularized than regular court proceedings

· Two primary things the APA does:

· (1) Establishes the procedures by which agencies must act

· (2) Sets out the terms for judicial review of agency actions

· NOTE: Every agency exists pursuant to an organic statute ( If Congress wants, it may exempt an agency from the APA in the agency’s organic statute

· An organic statute supersedes the APA because the organic statute is specific to the agency

Basics of How the APA Operates
· Two primary procedural divisions:

· (1) Rulemaking (RM) or adjudication (Adj):

· Different procedures apply for RM than for Adj

· (2) Formal or informal

· Once you’ve determined whether the agency action is an RM or an Adj, the APA determines whether the RM or Adj must be formal or informal

· APA provisions that govern these divisions:

· RM or Adj: § 551:
· RM: § 551(5): ): “Rule” means the whole or part of an agency statement of general or particular applicability and future effect designated to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency and includes the approval or prescription for the future of rates, wages, corporate or financial structures or reorganization thereof, prices, facilities, appliances, services or allowances therefore or of valuations, costs, or accounting, or practices bearing on any of the foregoing” ( Rate-fixing is RM
· I.e., formulating a rule is RM, so look to § 553

· NOTE: Rulemaking generates no record to be reviewed, and the standard of review makes an agency’s decision irreversible unless the agency acted insanely

· Adj: § 551(7): “Adjudication” means agency process for the formulation of an order

· I.e., formulating an order is an Adj, so look to § 554
· Order: § 551(6): “Order” means the whole or a part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of an agency in a matter other than rule making but including licensing ( A licensing proceeding is an Adj
· Licensing: § 551(9): Any agency process respecting the grant, renewal, denial, revocation, suspension, annulment, withdrawal, limitation, amendment, modification, or conditioning of a license

· Why the RM/Adj distinction matters:

· Level of process due varies:

· In RM, generality permissible
· In Adj, more process and opportunity to be heard required

· SO, due process seems more meaningful in an Adj context than in RM

· Court may construe the organic statute differently in an Adj than in a RM setting

· The general instinct under the APA is that § 553 (RM) is less formal, while § 554 (Adj) is more formal

· Once we’ve determined whether the action at issue is RM or an Adj, the APA lays out the procedures we have to follow:

· For RM procedures, look to § 553
· For Adj procedures, look to § 554
· Formal or Informal:

· RM: 
· § 553(c): When rules are required by statute to be made on the record after opportunity for an agency hearing, §§ 556/557 of the APA apply instead of this § 553
· I.e., § 553 governs RM unless the statute requires rules to be made on the record, in which case §§ 556/557 apply
· RM done under § 553 is informal (and § 553(b) says you don’t even have to follow § 553’s requirements in certain situations)
· RM done under §§ 556/557 is formal (more court-like)
· IMPORTANT: Today, because of FL East Coast, §§ 556/557 rarely apply; most of the action is now concerned with what § 553 actually requires

· Agencies and parties that support agency action want a less  demanding interpretation of § 553

· Parties that distrust agencies want a more stringent § 553, want § 553’s notice and comment requirements to be very strict (eliminate exceptions)

· Adj:
· § 554: When a statute requires that an adjudication be on the record, §§ 556/557 apply
· § 555(e): If a statute does not require that adjudication be on the record, the court must merely announce the result (“ancillary matters”)
· Why the formal/informal distinction matters:

· Formality better than informality: If we’re distrustful of agency action, we want greater formality because it’s more difficult for an agency to pull a fast one when everything’s on the record

· §§ 556/557 is like a full-on trial: Time consuming, has a record that make judicial review easier

· Informality better: If we trust agencies, we want less formality because we want agencies to have greater discretion

· Informality empowers the bureaucracy to act on its own, subject to minor checks
· Chart:
	
	Formal
	Informal

	Rulemaking

“statement of general or particular applicability”

Future effect

(Ratemaking)
	556 / 557

· More trial-like

· (on the record)

· Delay

· Notice

· Hearing

· Publication


	553

· Notice that you’re making a rule

· Comment ability

· Purpose must be stated

(Start here – if it says “on-the-record” then kicked into 556/557)


	Adjudication

“formulation of an order”

(Licensing)


	556 / 557

· Hearing

· Intermediate & Final Decision

554

· Separation of Functions

(Start at 554 – if 554, also kicked into 556/557 which specify procedures it says “on-the-record” then kicked into 556/557)

	(not sure if it exists)

555(e) perhaps – (doesn’t say much other than that you have to announce the result)


Determining Whether an Agency Action is a RM or an Adj
· Londoner v. Denver, US SC, 1908

· City of Denver assessed tax on landowners whose property abutted a street in order to pay for paving the street.  City assessed tax proportionate to width of property, meaning that if A has a wider yard than B, A gets assessed more taxes than B

· Affected landowners given opportunity to complain in writing before the taxes were assessed, but they wanted to be heard orally

· Why landowners would want an opportunity to be heard orally (i.e., in person) rather than just through written comments:

· Can say more at an oral hearing

· Can cross-examine experts/witnesses at an oral hearing

· Oral hearing gives complainant opportunity to confront decisionmakers (harder to ignore complainant in person than on paper)

· Public nature of oral hearing might discipline decisionmaker

· Oral hearing enhances the legitimacy of the process by allowing complainants to hear the board’s arguments in-person and say their peace

· Holding: Affected landowners have a due process right to an oral adjudicatory hearing

· If a person has a complaint on the facts (i.e., there’s a factual dispute), he has a due process right to an oral hearing
· Reasoning:

· If owner’s complaint is policy-based (e.g., landowners aren’t the only ones who would benefit from paving the street; everyone who drives the street would benefit), there does not seem to be a good case for why he should have right to be heard orally

· On the other hand, if the owner’s complaint is fact-based (e.g., city mis-measured width of A’s property and so assessed A too many taxes), then there does seem to be a good case for why he should have a right to be heard orally

· Policies apply the same to everyone, while facts affect applications to individual persons (i.e., applications vary according to facts), so stronger case that one should have a right to be heard when one is disputing facts than when one is merely disputing a policy

· Bi-Metallic Investment Co. v. CO State Board of Equalization, US SC, 1915

· CO State Equalization Board orders 40% increase on Denver property tax assessment citywide
· Again, affected citizens want ability to be heard before final decision, but no opportunity for oral hearing given (i.e., no opportunity to be heard)

· Holding: Citizens not entitled to an oral hearing

· Why this case differs from Londoner, in which Court ruled affected citizens did have a right to be heard:

· (1) The proposed tax increase affects everyone equally, unlike in Londoner, where the tax affected only those whose land abutted the street (i.e., no special assessment in this case, as in Londoner)
· “Where a rule of conduct applies to more than a few people, it is impracticable that every one should have a direct voice in its adoption.”

· (2) The tax in Londoner was retrospective (tax assessed based on owners’ frontages, which had been determined in the past), whereas here the tax is prospective (going forward, everyone has to pay 40% more taxes)
· Another way to phrase this distinction is that in Londoner the Board was applying the rule (tax had already been announced, now was merely being applied to the affected landowners), whereas here the Board is merely announcing the rule
· CHART:

	Rulemaking: (Bi-Metallic)
	Adjudication: (Londoner)

	1. General (many people, all the same)

2. Applies to everyone (equal treatment)

3. Question of policy

4. Forward-looking (prospective): Doesn’t matter who you were, apply 40% going forward

5. Announcing the rule

6. No right to be heard orally

	1. Particular (few people)

2. Singling out (disparate treatment)

3. Question of fact

4. Past (retrospective): Look at how much pavement you have now

5. Applying the rule

6. Right to be heard orally


· Does it make sense to say Adj requires a hearing but RM does not? ( YES

· The people voice their right to be heard through elections, but don’t get the right to be heard on every law ( SO, people do have the right to be heard, but not directly on every law

· By accepting our form of government, we give up the right to be heard individually on every law ( The whole point of elected government is to elect legislators who make decisions so that not every citizen has to vote on every issue

· Political process rationale: 

· It makes sense not to grant a right to be heard in RM because the government would grind to a halt if everyone could voice their opinions on every issue in a formal setting

· BUT, the political process is inadequate in the Adj setting because “the political process provides little protection” when the government singles out an individual for adverse action ( SO, we want an individual singled out for adverse action to have his own right to be heard

· The injury in Londoner seems not to be that severe: A bunch of taxpayers who couldn’t band together well enough to oppose the tax ( So not too great a worry that π’s don’t have a right to be heard

· Compare with a disability case where a person’s livelihood is at stake and no band of political actors is going to help out

· TAKE AWAY:

· Bi-Metallic is a very pro-regulatory decision because it assumes we want agencies to operate without formal hearings and processes, that too much process is a bad thing

· The law today rests heavily on the Bi-Metallic side (Barron not even sure Londoner would come out the same way today)

· The factors for distinguishing RM from Adj (size of group, policy vs. fact, etc.) are very malleable
· The agency probably wants informality, so can claim the affected group is very large, so the action is RM

· Agency opponents, on the other hand, probably want formality, so can claim the affected group is very small, so the action is an Adj

2. Modes of Interpreting the APA

Possible Approaches to Interpreting the APA

· Intentionalism/Pragmatism: Jackson in Wong Yung Sang
· (1) Legislative history re: specific/particular words
· (2) General purposes of the APA: 
· Animating ideas

· Why Congress enacted it

· What Congress was trying to accomplish with the APA
· Textualism: O’Connor in Greenwich Colliers
· (3) Ordinary meaning to the public (dictionary)

· (4) Ordinary meaning to the legal community

· (5) Meaning of the words today

· (6) Text:
· Statutory language itself
· How other statutes use the word(s)
· NOTE: Cases appeal to one of these methodologies
· NOTE: In both Wong Yung Sang and Greenwich Colliers, the court treats the agency action as an Adj and then asks what procedures the APA requires for Adj
Intentionalist/Pragmatic Approach to Interpreting the APA

· Wong Yang Sung v. McGrath, US SC, 1950 (p.254)
· WYS overstays his work visa, US brings deportation proceeding.  WYS loses deportation proceeding, brings habeas petition
· WYS argues the APA applies to his deportation hearing and that his hearing violated the APA because the presiding inspector acted as both judge and prosecutor (presiding inspector actually can add charges)
· APA forbids this commingling of functions
· Why INS combined functions: Cheaper to combine functions, leaving more resources to bring more deportation proceedings
· Also, all systems are to some extent inadequate; this system just errs on the side of not protecting aliens, as opposed to erring on the side of protecting aliens
· Holding (Jackson): The APA applies to deportation hearings, so deportation hearings must conform to the requirements of the APA.  This is an Adj, so § 554 applies.  § 554 requires separation of investigative and adjudicatory functions, so INS’s commingling of functions in deportation hearing violates the APA.
· The APA (spec. § 554) requires separation of investigative and adjudicatory functions
· ISSUE 1: Are deportation hearings RM or Adj? (this is a threshold issue)
· Individualized rather than general
· Retrospective (focus on what you did in the past)
· Affected parties not well-positioned to organize via the political process
· SO, deportation hearings RM
· ISSUE 2: Since this is an Adj, does § 554 apply?
· NOTE: Though the Constitution (spec. due process) requires a hearing be held, the Constitution does not require separation of functions, so Jackson not using the Constitution to reach his conclusion
· § 554 applies only in cases “of adjudication required by statute to be determined on the record after opportunity for an agency hearing”
· SUB-ISSUE 1: Is a hearing required by statute?
· § 554 applies only when a hearing is “required by statute” (i.e., when the organic statute requires a hearing)
· PROBLEM: The INA doesn’t say a hearing is required before deporting
· SOLUTION: The INS’s organic statute can also be said to require a hearing, because if it did not it would be unconstitutional
· I.e., a statute allowing for deportation following an Adj process impliedly requires a hearing under the Constitution
· IMPORTANT: This means a statute does not explicitly have to say a hearing is required in order for a hearing to be required by statute ( a hearing can be required by statute when the Constitution so requires
· SUB-ISSUE 2: Is the impliedly required hearing required to be on the record?
· § 554 applies only when a hearing is required by statute to be “on the record”
· PROBLEM: INA doesn’t say whether a hearing is required to be on the record
· SOLUTION: (“Construe remedial statutes to effectuate their purposes”) The purposes behind the APA indicate that the impliedly required hearing is required to be on the record

· APA’s general purposes:

· (1) Uniformity: Goal is to treat all alike, to regularize and standardize administrative practices among agencies

· (2) Impartiality: Goal is to prevent unfair hearings by redistributing function in Adj setting, to end the practice of combining adjudicatory and prosecutorial functions in the same actors (we know Congress didn’t like fusion of functions)

· SO, though § 554 doesn’t explicitly say you cannot combine adjudicatory and prosecutorial functions, the APA’s broader purposes indicate § 554 requires separation of functions in deportation hearings (i.e., that fusion of functions in deportation hearings violates the APA)

· IMPORTANT: Jackson reads § 554 in light of its broader purposes of (1) uniformity and (2) impartiality
· Rationale for Jackson’s technique: 

· The APA “represented a long period of study and strife; it settles long-continued and hard-fought contentions, and enacts a formula upon which opposing and social forces have come to rest.”  ( Therefore, it makes sense to interpret the APA in light of its general purposes.

· Canon of interpretation: Courts should construe remedial statutes to effectuate their purposes 

· APA is a remedial statute meant to remedy administrative abuse in the field of property rights by ensuring fair adjudications

· Makes no sense to say the APA doesn’t require impartiality, when the APA’s entire purpose was to ensure impartiality

· Jackson’s interpretive techniques:

· Textualism doesn’t get him anywhere, so turn to intentionalism

· Jackson talks about the APA’s broad purposes

· BUT, the only legislative history available actually cuts against Jackson’s interpretation (Congress decided to adopt phrase “required by statute” rather than phrase “required by statute or the Constitution”)

· So, Jackson in the end rests of pragmatism:

· Jackson says his interpretation makes the most sense given the current legal order/bureaucratic state

· TAKE AWAY: 

· Jackson’s technique: We should construe the APA so as to address the purposes and evils the APA was aimed to effectuate or remedy
· This is a case of the APA pulling an organic statute into its orbit, i.e., of the APA influencing how the Court construes an organic statute
Textualist Approach to Interpreting the APA
· Director, Office of Worker’s Compensation Programs v. Greenwich Collieries, US SC, 1994 (p.S153)
· NOTE: This is clearly an Adj ( Case involves individualized decisions about benefits to particular people on the facts
· Is a particular person entitled to particular benefits from a particular injury he suffered at a particular time in the pass?
· DOL has adopted “true doubt” rule, which says that the party seeking the benefit has to meet the burden of production, but once he does the opposing party has the burden of persuasion (so burden of proof initially rests with party seeking the benefit, but shifts to opposing party once burden of production has been met)
· I.e., when the evidence is equally balanced (when the judge is in “doubt” about which party should win based on the evidence), the party seeking the benefit wins because the other party has the burden of persuading the court that the benefit should not apply
· Why DOL might have adopted the true doubt rule:
· Places burden of persuasion on party that can most easily bear it ( Opposing party is a repeat player in workers comp claims, so is in a better position to determine whether the worksite caused the injury
· Workers comp statute meant to be redistributionist/labor-friendly and to remedy injures of workers who suffer black lung disease, so makes sense to give laborer benefit of the doubt
· Possible problems with the true doubt rule:
· Before the employer is required to pay, shouldn’t the laborer have to prove he’s entitled to those payments?
· BUT, flip side would argue that the worker should be entitled to compensation unless the company can prove he shouldn’t be
· In this case, an ALJ in two DOL adjudications where the evidence was equally balanced applied the “true doubt” standard and found for the parties seeking workers comp benefits
· NOTE: DOL’s organic statute is ambiguous (silent) on which party has the burden of proof, so DOL has construed the statute to say a true doubt rule is permissible
· NOTE: If organic statue clearly instructed agency to adopt true doubt rule, we wouldn’t even need to look to the APA because there would be a specific statute telling the agency what to do
· ISSUE: § 556(d) says that the party seeking the benefit has the “burden of proof” ( Does “burden of proof” mean the burden of production or the burden of persuasion?
· § 556(d): “Except as otherwise provided by statute, the proponent of a rule or order has the burden of proof.”
· If “burden of proof” in § 556(d) means “burden of persuasion,” the true doubt rule violates the APA because the rule places the burden of persuasion on the non-moving (i.e., opposing) party
· Holding (O’Connor): “Burden of proof” as used in § 556(d) means “burden of persuasion,” so in an adjudicatory setting the party seeking the benefit must meet the burden of persuasion to win, meaning the true doubt rule violates the APA
· NOTE: O’Connor doesn’t say it’s absolutely clear that “burden of proof” in § 556(d) means burden of persuasion, only that there’s sufficient evidence to say burden of persuasion better fits the ordinary legal meaning of burden of proof circa 1946
· Reasoning: APA does not itself define “burden of proof,” so O’Connor elsewhere, to dictionaries, other cases, statutes, and treatises of the period (circa 1946)
· NOTE: O’Connor deploys a textualist interpretation, focusing on what “burden of proof” meant to people of the time rather than what Congress itself meant by the phrase
· However, can push textualism back into the intentionalist box by saying Congress drafted the APA with ordinary legal meanings in mind, i.e., ordinary legal meaning more likely to capture the true intent of the legislature
· BUT, the drafters quite possibly didn’t really know the ordinary legal meaning
Comparing Wong Yung Sang (Jackson) and Greenwich Colliers (O’Connor)

· Wong Yung Sang (Jackson): Intentionalist/pragmatist

· Jackson focuses on the APA’s general purposes, reads the APA broadly

· Greemwich Colliers (O’Connor): Textualist

· O’Connor cares less about the evils the APA was meant to address and more about the text’s ordinary legal meaning

· Which method is better for interpreting the APA, which was (according to Jackson) a compromise upon which contending social and political forces came to rest)?

· Intentionalism/pragmatism: In a compromise, the actual words may be the weird result of the compromise and might actually detract from the broad evils the statute clearly is meant to rectify

· In a compromise, divisions might force the legislature to leave terms broad and ambiguous, but there would still be a broad purpose in mind

· Textualism: Maybe the fact that the APA was a compromise actually makes the APA better suited to a textualist interpretation because (1) the text is what actually made it through and (2) in a compromise there’s going to be enough legislative history on either side that an interpreter can easily just look through the crowd to find his friends

· If Jackson had decided Greenwich Colliers:

· Might have come out the same as O’Connor:

· Uniformity: Jackson was really concerned about uniformity in WYS, and O’Connor’s decision promotes uniformity across agencies

· Separation of functions: Jackson’s underlying concern re: separation of functions was fairness, and true doubt rule might be unfair to companies

· Might have come out different from O’Connor:

· One can read Jackson in WYS as favoring small interests over larger ones ( Who has the burden of proof is a substantive question (whereas the issue in WYS was more procedural), and O’Connor’s interpretation makes it more difficult for small interests to prevail over larger ones

3. The Requirement (or not) of Formal Proceedings
· NOTE: Ex parte communications are prohibited during formal RM and Adj, but not during informal proceedings
The Requirement (or not) of Formal Proceedings in RM

· IMPORTANT: There is a strong presumption that RM is to be informal, unless the organic statute says otherwise
· The way to get to §§ 556/557 (i.e., formal proceedings) is if the organic statute tells you it’s “on the record” or the substance of the “hearing” leads us that way
· US v. Florida East Coast Railway, US SC, 1972
· Interstate Commerce Act (ICA) says ICC may issue regulations related to freight car service after holding a hearing.  
· ICC issues rule charging RR’s more for using other RR’s freight cars than for using their own ( Idea was to countermand freight car shortage by encouraging other RR’s to buy more freight car
· This is ratemaking, so falls under category of RM
· ICC does not hold oral hearing before issuing regulation. RR’s claim this violates APA because under § 556 they had a right to an oral hearing on the record
· Legal framework: This is an RM, so look to § 553.  § 553 in turn says look to statute to see whether an on-the-record hearing is required.  If an on-the-record hearing is required, § 553 kicks you to §§ 556/557, which require an oral hearing unless the other party would not be prejudiced by the absence of such a hearing
· § 553(c): “When rules are required by statute to be made on the record after opportunity for an agency hearing, §§ 556/557 apply.”
· § 556(d): Gives party right to an oral hearing unless the agency can show the party will not be prejudiced if no oral hearing is held
· NOTE: Court could have decided case by deciding whether RR would be prejudiced by lack of oral hearing, but just chose not to ( Instead, Court choose to decide whether or not §§ 556/557 apply in the first place because that’s a more consequential question
· ISSUE: Does the ICC require an on-the-record hearing before ICC may issue freight car regulations?
· RR’s argument:
· ICA says ICC may establish RR regulations (1) “after hearing” and (2) directs ICC to “give consideration” to certain factors before issuing regulations.  These statements indicate the pre-regulation hearing must be on the record
· “After hearing:” The fact that the organic statute bothers to mention a hearing at all probably means Congress intended for the agency to hold a formal hearing
· “Upon consideration:” A formal on-the-record hearing is more certain to ensure the ICC does in fact consider the factors the statute directs (greater transparency)
· Holding (Rehnquist): Hearing not required to be on the record because statute does not expressly say hearing must be on the record and there’s no clearly expressed congressional intent to require formal proceedings
· A hearing is required to be on the record only when (1) the organic statute contains the specific words “on the record” or (2) there is a clearly expressed congressional intent to require formal procedures (i.e., some congressional intent to require a formal hearing)
· Presumption of informality re: RM under the APA ( Difficult for an organic statute to trigger formal RM
· NOTE: This is the same background presumption as in Bi-Metallic: That informal RM is desirable
· I.e., when agency engages in RM, we presume it may do so informally under the APA
· Reasoning:
· Strong presumption that when Congress by including the phrase “on the record” in § 553, Congress meant to exempt a lot of agency actions from the requirements of §§ 556/557
· I.e., presumption that Congress intended agencies to be able to act informally as much as possible under § 553
· Why ICA does not require hearing to be on the record:
· “After hearing” requires neither that a hearing be oral not that it be on the record
· “Upon consideration” merely tells the agency to consider certain factors; any agency decision-making requires considering factors
· IMPORTANT: Interplay between ICA (organic statute) and APA
· APA acts as a guide to reading the organic statute (i.e., to determining when a statute requires an on-the-record hearing)
· Logic is that if § 553 doesn’t require on-the-record hearings for a broad swath of RM, there’s nothing that should lead us to think that the ICA (which was passed after the APA) requires a formal hearing when it uses the term (hearing)
· SO, we read an agency’s organic statute to be no more aggressive in requiring formality than the APA is, unless the organic statute clearly does require greater formality
· I.e., the APA fills up the organic statute’s meaning of “hearing” in a way that supports informality
· NOTE: Rehnquist deploys a pragmatic approach ( There’s no way to know exactly what Congress intended in passing the APA, so it makes sense to interpret the APA to require less formality because this will increase efficiency
· Rehnquist concerned about over-proceduralization ( At the time the Court decided this case there was a sense that the RM process was breaking down because §§ 556/557 were being applied to too many agency decisions, slowing things down too much
The Requirement (or not) of Formal Proceedings in Adj
· NOTE: No US SC decision on point for what degree of formality is required in an Adj, BUT
· Seacoast (1st Cir.): Strong presumption that “hearing” in an Adj context means a formal hearing

· Chemical Waste (DC Cir.): When the statute does not specify whether a hearing “hearing” has to be on the record, defer to agency’s decision
· Seacoast Anti-Pollution League v. Costle, 1st Cir. 1978
· Nuclear power plant wants to discharge hot water into stream.  Heat is a pollutant, so plant must get permit from EPA to discharge the hot water.
· Federal Water Pollution Control Act (FWPCA) prohibits discharge of hot water into a river or lake without a permit.  Act says permit applicants can get an exemption from the standard permit requirements if they can show the standard requirements are stricter than is necessary in this case to prevent environmental damage.  Before exemption can issue, FWPCA requires that EPA hold a public hearing, but doesn’t specify what type of hearing this must be (on the record or not on the record)
· To get the exemption the applicant must show (1) it is using the best technology available to minimize environmental effects and (2) the hot water is not as damaging as it generally would be
· Regional EPA administrator grants exemption, but environmental group complains because administrator didn’t hold public hearing before granting the exemption.  Regional administrator then decides to hold public hearing, after which he reverses his earlier decision and denies the permit
· Why regional administrator might have decided to hold hearing: (1) Political reasons (didn’t want to look bad), (2) maybe not sure whether hearing required or not, so playing it safe by holding hearing
· Plant appeals regional administrator’s decision to head EPA Administrator.  EPA Administrator assembles group of experts to study the issue.  Experts conduct their own independent research on how the proposed hot water discharge would affect local fish and write report that concludes the proposed discharge would not have a demonstrable impact.  Using the experts’ report, the EPA Administrator reverses the regional administrator’s decision and now decides to grant the plant the permit.
· EPA Administrator denies environmental group’s requests for another public hearing
· Why EPA Administrator might have denied request for another hearing:
· (1) There have been enough hearings; the process could go on forever
· (2) Granting a hearing might send signal to groups that they can delay all sorts of proposed agency actions
· (3) A public hearing will make things worse by bringing increased public and political scrutiny
· BUT, no hearing has been held on the expert’s new research, which could be totally bogus (this represents a concern that the Administrator actually was captured by the nuclear industry)
· Environmental group claims EPA Administrator’s refusal to grant another hearing violates the APA because §§ 556/557 apply:
· If §§ 556/557 apply, EPA Administrator’s actions in (1) adding the experts’ report to the record after the initial hearing and (2) refusing to provide opportunity for oral hearing and cross-examination before reversing the regional administrator’s decision violated the APA.  How group claims EPA violated the APA
· (1) § 556 says that in an on-the-record proceeding, nothing can be added to the record after the proceeding ends
· (2) § 556 provides interested parties with an opportunity for oral testimony and cross-examination, unless the agency can show the absence of oral testimony and cross-examination would not prejudice the parties
· Holding: Addition of experts’ report to the record violated APA because hearing was required to be on the record (because this was an Adj), and in an on-the-record proceeding, nothing may be added to the record after the proceeding ends.  
· SO, if EPA wants to use the expert report, it must put the report into the record either by reading it into the record or putting it up for public review
· Also, lack of cross-examination did not violate APA because oral testimony not required under § 557 for an initial licensing.  FWCPA requires an oral hearing, but lack of hearing was harmless error.
· ISSUE 1: Is this RM or Adj? ( Adj
· Specific facts (how will hot water discharge affect the fish)
· Proceeding involves determining specific facts and then applying the law to them
· Singling out an individual party
· ISSUE 2: Do §§ 556/557 apply to the proceeding? ( Yes
· In an Adj, the strong presumption is that if a “hearing” is required, it must be an on-the-record hearing (specific phrase “on the record” not required) ( In an Adj, the term “hearing” triggers §§ 556/557 formality
· I.e., in an Adj (i.e., in a proceeding that involves determining facts and applying the law), if the organic statute requires a hearing of some kind, the presumption is that the hearing must be on the record and that §§ 556/557 therefore apply
· Reasoning: In an Adj, we want greater process (trial-like procedures) because individual’s rights are at stake
· Because we want greater process in Adj, we want a decision based on the record so review can be more thorough
· PROBLEM: What about the fact that the group requesting process (i.e., the environmental group) in this case is acting on behalf of the public and not a private interest
· Usually we want greater process in an Adj because the Adj concerns a possible infringement of private rights.  Here, the environmental group is petitioning on behalf of the public’s right to an undamaged estuary
· ANSWER: The APA’s procedural protections are meant to protect both applicants’ rights (i.e., private rights) and the broader public for whose benefit the restrictions have been enacted
· SO, APA exists not only to protect affected parties against proposed regulations that might injure them, but also to protect against possible agency capture by interest groups
· APA still there to check the agency. We’re just looking at the agency in a more cynical light (different from 1946)
· TAKE AWAY: Court (1) establishes presumption that an Adj will be on the record and (2) reads the organic statute requiring a hearing to require an on-the-record hearing in an Adj context
· Investigative and adjudicatory functions must be separated (WYS)
· Contra, Chemical Waste Management v. EPA, DC Cir., 1989 (p.332)
· Case clearly is an Adj: Agency issues order burdening a particular party based on prior actions of a discrete factual basis
· Organic statute requires that there be a public hearing, but as in FL East Coast Railway and Seacoast does not specify what type of hearing it has to be
· NOTE: Under Seacoast, we would presume that the hearing had to be on the record because this is an Adj
· EPA policy says that hearing required to be on the record only if order could result in a civil penalty or interfere with the party’s right to continue operations.  If order could result only in an investigation or a corrective measure, however, hearing could be informal (i.e., not on the record)
· Rationale for EPA policy: Some Adj are more important than others.  If order is going to penalize or affix blame, party should have right to be heard on the record first
· BUT, doesn’t the EPA’s policy incentivize the EPA not to use its penalty power?
· Holding: EPA empowered to decide whether “public hearing” means an informal or a formal hearing (within bounds ( decision can’t be arbitrary or capricious (Chevron standard))
· PROBLEM with holding? 
· (1) Chevron says to defer to an agency’s interpretation of its own statute, not to the agency’s interpretation of the APA, and the EPA is interpreting the APA here
· (2) Deferring to agency determination on whether formal hearing required contravenes APA’s purposes (a) to place a check on agency decision-making and (b) ensure uniformity among agencies
· RESPONSE: No, the EPA here actually is interpreting the EPA’s organic statute, and it makes sense to defer to the EPA’s interpretation of its own statute because (a) the APA is supposed to defer to organic statutes and (b) agencies are the foremost experts on their own organic statutes
· This implicates the question: Does determining whether an on-the-record hearing is required involve fundamentally interpreting the agency’s organic statute or interpreting the APA (i.e., is the EPA here interpreting the APA or its own organic statute)?
· NOTE: The answer to this question determines whether the court (if the question fundamentally involves interpreting the APA) or the agency (if the question fundamentally involves interpreting the agency’s organic statute) is to be the primary interpreter of whether formality is required
· Viewpoint 1 (Seacoast/Barron’s view): The question of how much procedure is required is fundamentally a question of interpreting the APA, not the organic statute
· Viewpoint 2: The organic statute, not the APA, is what determines whether the hearing has to be on the record (so does all the work), so the question is fundamentally a question of interpreting the organic statute
· In an Adj, if the organic statute requires a “hearing” but is not clear on whether or not the hearing must be on the record (i.e., formal), the agency is empowered to decide whether the hearing is to be formal or informal, and that decision is entitled to Chevron deference
· Rationale for this rule:
· (1) Judicial preference for informality (deference as a way to facilitate informality)
· Previously, courts concerned agencies would exceed their proper bounds, so judges (like Jackson in WYS) tried to impose more formal requirements
· Now, however, there is widespread concern that agencies are hamstrung by procedural requirements, and judges want to make it easier for agencies to act
· (2) Jurisprudential philosophy
· Anti-judicial activism (prefer passivity)
· Belief that judges not competent to determine proper agency actions
· (3) Outcome-driven judging
· Desire for pro-industry results (belief that agencies are captured?)
· NOTE: How this case differs from WYS:
· WYS deploys a purposive framework, using the APA as a gap-filler to define terms in the organic statute
· WYS interprets the organic statute to further the APA’s goals of uniformity and fairness/restriction of arbitrary agency decision-making
· This case looks to the organic statute first, without regard to how the APA suggests the organic statute’s terms should be understood
· This case abandons the goals of uniformity and fairness ( Under the holding, different agencies can operate in different ways, and agencies basically can proceed however they wish (subject to informal checks)
IMPORTANT: What §§ 556/557 Require in an Adj
· Agency can refuse to hold an oral hearing (i.e., hold a purely written hearing) only if the party would not be prejudiced (Seacoast)

· Agency can restrict cross-examination only if the lack of cross-examination will make no difference (Seacoast)
· Cross-examination required only when necessary for a “true and full disclosure of the facts”
· Agency’s decision must be based on the record created at the Adj (Seacoast)
· Seacoast court has major problem with EPA’s use of expert report that was written post-Adj
Difference Between RM and Adj re: Presumption of Formality When Organic Statute Requires a “Hearing”
· RM: Presumption is informality (i.e., §§ 556/557 presumed not to apply)
· FL East Coast Railway
· Adj: NO USC SC case on point; two alternative views:
· Seacost (Barron’s view): Presumption is formality (i.e., §§ 556/557 do apply)
· Chemical Waste Management: Defer to agency’s decision on whether formality is required
4. Informal Rulemaking
Basics of § 553: Informal RM

· Requirements of informal RM:

· Notice of proposed rulemaking (NPRM)

· Opportunity to comment on proposed rule

· General and concise statement of basis and purpose for the rule

· Analysis:
· More process/procedure than we get from Congress when legislating

· But worse than we get from §§ 556/557

· No separation of functions

· No opportunity for cross examination

· Record need not relate to comments

§ 553: Floor or Ceiling?
· Vermont Yankee Nuclear Power Corp. v. NRDC, US SC, 1978 (p.498)
· Nuclear Regulatory Commission (NRC) charged with licensing nuclear power plants. 

· Two-stage process for licensing new plants. First, company gets license to build. Second, company gets license to turn the plant on

· During second-phase licensing proceeding for a new plant (which is clearly an Adj, meaning §§ 556/557 apply), NRC decides there’s a particular issue that applies to all new power plants, viz., the plants’ impact on the environment due to uranium mining and waste disposal, so decides to commence RM for assessing plant’s impacts

· NRC decides to proceed with RM by devising a formula that will assess environmental impact based on the environmental impact of each individual unit of mined uranium and each individual unit of waste produced. NRC concludes each unit of mining and waste produced has very little environmental impact

· In process of RM, NRC holds hearing allowing written and oral comment, but does not allow discovery or cross examination

· NRDC challenges RM, saying RM did not comply with § 553 because not cross-examination allowed

· NOTE: NRDC could have objected that RM should have been on the record, but doesn’t because FL East Coast Railway creates presumption of informality in RM

· Lower court ruling: Though § 553 requires only that interested parties have opportunity to comment in writing (i.e., no requirement in § 553 for oral proceedings or cross-examination), this case was such that NRC needed to allow cross-examination to comply with § 553

· I.e., judges may require agencies to follow proceedings in informal RM not mentioned in § 553

· Why lower court might say the hearing in this case required cross examination and why judges should be able to impose procedures beyond those listed in § 553:

· (1) This is a quasi-adjudicative proceeding (some individuals will be disparately affected), so there are heightened fairness/due process concerns

· (2) Agencies shouldn’t be able just to change procedure in midstream

· (3) A more complete record is necessary in order to facilitate judicial review

· (4) This particular RM is really important, and it makes sense to require additional procedures in cases of highly important RM

· (5) The bare text of § 553 cannot adequately address all the possible situations that might arise; judges need to be able to respond to a wide variety of situations and agency actions

· (6) Greater checks are a good thing to prevent agency capture

· (7) Court knows a lot about procedures, so they’re good bodies to decide what procedures should be followed (judicial expertise)

· ISSUE: Do the requirements set forth in § 553 comprise all the procedures a court may impose on an agency in informal RM?

· Holding (Rehnquist): Lower court wrong to impose additional procedural obligations on NRC merely because it didn’t like what the agency was doing

· Courts generally may not impose additional informal RM procedural requirements on agencies beyond those stated in § 553 (§ 553 is the “ceiling”).  Court may impose additional procedural requirements only when (i.e., exceptions to this general rule):
· (1) Due process demands additional requirements because only a very small number of persons are disparately affected
· NOTE: This argument becomes difficult after Bi-Metallic
· (2) An agency departs from a well-settled, longstanding procedure
· Agencies need non-arbitrary reasons for changing long-settled polices

· (3) When the organic statute requires informal RM procedures beyond § 553 

· NOTE: Sometimes organic statute will call for “hybrid RM” in which  the procedural requirements are greater than those in § 553 but less than those in §§ 556/557

· I.e., when organic statute calls for hybrid RM, § 553 becomes a floor and not a ceiling, but the court needs specific statutory authority from the organic statute to make this change in procedural requirement

· NOTE: Another way to state this rule is: When the Due Process Clause is not implicated and an agency’s governing statute contains no specific procedural mandates, the APA establishes the maximum procedural requirements a reviewing court may impose on agencies (see PBGC)

· Reasoning:


· Rehnquist rejects that idea that the APA’s “purpose” could impose additional procedural requirements, i.e., it is invalid to cite the APA as a source of authority for reading additional procedural requirements into § 553, because the only procedures a court may impose (with the three above exceptions) are those listed in § 553
· Why Rehnquist rejects imposing additional informal RM procedural requirements (except for the three exceptions):

· Agency expertise: Agencies know more than courts about what procedures are needed to conclude successful RM
· Preference for informality (remember, Rehnquist wrote FL East Coast): Courts like procedure and tend to like to impose procedures that make agency actions more court-like

· NOTE: This case continues FL East Coast’s push towards informality: FL East Coast pushes as many agency actions as possible into § 553, and then this case makes § 553 proceedings as informal as possible

· Congressional intent: Legislative history indicates APA drafters thought agencies would have the discretion to follow or not to follow additional requirements

· Also, idea of a “deal” (like in WYS): The APA was the result of a compromise between contending forces, and the text is what they came up with

· Unpredictability: Agencies won’t be able to predict when courts will impose additional informal RM procedural requirements, so agencies will always deploy more formal (§§ 556/557-type) procedures to protect themselves against review after the fact

· BUT, if courts never can require more than what § 553 requires, agencies might never do more than § 553 requires, even in cases where there’s a good reason to follow stricter procedures

· Problem of Monday-morning quarterbacking: Giving court power to impose additional procedures later, when information not available during the RM may have come out, will push towards greater formality

· PROBLEMS with Rehnquist’s opinion:

· Parties are now forced to couch procedural objections in substantive terms

· Rehnquist’s opinion pushes judges towards having to decide on substance, and judges have less knowledge about the substance of any particular realm than about procedure

· Procedure fundamentally affects substance, but Rehnquist ignores this

Fleshing Out the Requirements of § 553
· NOTE: Following Vermont Yankee, since parties can’t use the APA’s general purposes to strengthen up informal RM requirements, they turn to § 553’s explicit requirements and try to make them stricter

· I.e., Vermont Yankee says courts cannot impose additional procedures to §553, so gives courts incentive to read § 553’s “notice” and “comment” requirements to be more stringent

· General requirements of § 553:

· (1) Notice of proposed RM (NPRM)

· Applies both to formal ( §§ 556/557) and informal RM

· (2) Opportunity to comment on the proposed rule

· (3) A concise general statement of basis and purpose for the rule issued

· NOTE: There are exceptions in § 553 when N&C and statement are not required

· The US SC has not weighed on the when comment and statement are required (US SC has weighed on in when § 553 applies and what it covers, but has not actually interpreted § 553 re: what § 553 actually requires)

· NOTE: The comment and general statement requirements do not apply in §§ 556/557 because §§ 556/557 impose more stringent requirements for comment and general statements

Notice Requirements Under § 553
· Purpose of notice is to let the public know what RM the agency will be engaging in

· § 553(b): The notice of the proposed rulemaking must include either:
· (1) The terms or substance of the proposed rule, or 
· Seems to mean a specific statement of the rule proposed

· Why preferable: A specific statement will probably produce better comments that will be more helpful in identifying potential political hotspots
· (2) A description of the subject and issues involved
· Seems to be just a broad statement of the problem

· Why preferable: Leaves greater flexibility to choose actions down the road

· If you give notice of a more specific rule and then alter the rule substantially, people will be more unhappy than if you merely provide a general description of the subject to be addressed

· Unhappy people are bad for the agency because they are more likely to induce Congress to push for change

· How much notice to provide is a decision the agency must make at the outset of RM

· NRDC v. EPA, 9th Cir., 2002 (p.519)

· AK loggers bundle together logs into rafts to float them downriver to transport vessels.  Along the way, bark rubs off and accumulates in the water.  These bark deposits are considered pollutants under the Clean Water Act (CWA).

· EPA requires log bundlers to get permits.  EPA requirements for getting a permit piggyback off AK environmental agency requirements

· EPA begins RM process for determining large a bundler’s bark’s “zone of deposit” can be in order for it to receive a permit 

· In notice of RM, EPA says it would be permitting a 1-acre zone of deposit (i.e., would give permits to bundlers whose zones of deposit cover less than 1 acre in total).

· However, the final rule EPA issues after comment closes says bundlers can get permits even if their zones of deposit are much larger than 1 acre because bundlers don’t have to show any zone of deposit in order to get a permit (though the final rule says that if a bundler’s actual zone of deposit exceeds 1 acre, it will trigger an investigation that might require the bundler to change its bundling practices)

· NRDC angry because final rule allows bundlers to release much more bark into the water and still get a permit, sue claiming notice was inadequate

· ISSUE: Given the notice of proposed RM EPA provided and the final rule EPA issued, did EPA provide proper notice under § 553?

· Holding: EPA failed to provide proper notice of its proposed RM

· General test for determining whether notice was sufficient: Comparing the final rule with the proposed rule, can one say the proposed rule gave adequate notice of what the final rule would be?
· Various iterations:

· Fair chance to comment test: Given the proposed rule, did interested parties have adequate notice of the kinds of comments they should be making (i.e., did the notice enable interested parties to comment on the critical issues raised by the final rule)?

· Another way of putting it: Could interested parties have reasonably anticipated the final rule from the proposed rule?

· Logical outgrowth test: Is the final rule a “logical outgrowth” of the proposed rule?

· Application: A logical outgrowth of a proposed zone of deposit would be a zone of deposit of a different size, not the complete absence of a zone of deposit (i.e., “no” not a logical outgrowth of “yes”)

· Natural evolution test: Is the final rule a “natural evolution” of the proposed rule?

· NOTE: This test seems less stringent than the “logical outgrowth” test

· Reasoning: It is clear that the change between the proposed and final rules constitutes unfair surprise because none of the objections now being made were made during the comment period ( I.e., absence of the present objections during the comment period indicates unfair surprise

· PROBLEM: The test for whether notice is sufficient can’t be whether interested parties want to make new comments after the rule comes out; that would lead to a never-ending cycle

· NOTE: This case show that in evaluating notice objections, courts scan the comments made to see how closely the current objections match the comments lodged during the comment period

· Paradox:
· If a proposed rule is too vague, it cannot count as adequate notice

· BUT, if a proposed rule is too specific, the agency opens itself up to challenge on the basis of unfair surprise or that the final rule is not a logical outgrowth of the proposed rule in the event the agency decides to change course down the road

· Agencies need to be able to change their minds, but the proposed rule needs to be close enough to the final rule actually adopted to make the comments meaningful

Comment Requirements Under § 553
· §553(c): “After notice required by this section, the agency shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation”

· US v. Nova Scotia Food Products Corp., 2nd Cir., 1977 (p.524)
· NOTE: This case is pre-Vermont Yankee
· Statute gives FDA authority to issue rules to protect against botulism in commercially sold fish.  FDA issues notice of proposed RM to apply to all types of smoked fish.
· Proposed rule says fish must be cooked at a certain temperature, without distinguishing among types of fish.  Proposed rule does, however, make an exception that if the salt content in the fish is higher the cooking temperature can be slightly lower.
· NOTE: Chub exempt from the proposed rule.
· Bureau of Commercial Fisheries weighs in, recommending the rule be applied on a species-by-species basis
· Nova Scotia also comments, saying the proposed rule would make smoked whitefish commercially unsalable and that it would need a lot of time to come up with a better proposal
· NOTE: Nova Scotia didn’t actually come forward with it’s own alternative rule
· Why? ( Probably because Nova Scotia wanted to maintain the status quo rather than coming up with an alternative regime (cheaper to maintain status quo), so thought if said rule was ridiculous but didn’t propose alternative FDA would just maintain the statute quo
· FDA ends up issuing the proposed rule (worst-case scenario for Nova Scotia).  In issuing rule, FDA discloses studies it had considered during its decisionmaking but had not disclosed during the comment phase.  Commissioner gave general response justifying rule; did not say regulations were commercially feasible for whitefish.
· NOTE: Nothing in § 553 precluded the FDA from disclosing the studies it planned to use in its decisionmaking during either the NPRM or during the comment phase, nor did § 553 seem to require disclosure, since § 553 requires only NPRM and opportunity for comment
· Why agency might have waited until issuing the rule to disclose the studies it used in making its decisions:
· You can find a scientist to support pretty much any proposition, so maybe agency didn’t want to disclose because thought industry would just hire scientists (“experts”) to refute the disclosed studies
· Nova Scotia responds by simply not complying with the rule, and FDA brings proceeding against Nova Scotia for failing to comply
· Why Nova Scotia kept producing rather than complying with the rule: FDA probably wouldn’t notice for a while, so Nova Scotia could keep selling fish while it developed alternative procedures
· Why an enforcement proceeding is better for Nova Scotia than a pre-enforcement challenge:
· In a pre-enforcement challenged, the court is more likely just to look at the general rule and therefore defer more to the agency
· In an enforcement action, the court is asked to shut down a particular industry, so the psychology is different.  Court considers question from industry’s perspective, asking whether shutting the industry is the right way to treat the industry
· BUT, industry might look bad by refusing to comply ( Might look like it’s trying to game/sneak around the system
· Nova Scotia’s defenses/objections:
· Substantive: 
· (1) Agency lacked statutory authority to issue regulation calling smoked whitefish an adulterated for
· Court rejects this argument, says statute covers this situation
· (2) No substantive basis for agency’s decision in the record (i.e., no support in the record for the agency’s decision, so decision is “arbitrary and capricious”)
· NOTE: Groups opposed to agency action can always bring substantive challenges to agency actions under the arbitrary and capricious standard, which requires that agency action be supported by sufficient evidence in the record
· Procedural:
· (3) In making decision, agency relied on scientific evidence it did not disclose
· This violated § 553’s requirements because interested parties:
· (a) Did not get proper notice of the final rule, and 
· (b) Did not get adequate opportunity to comment on information critical to the agency’s ultimate decision
· Procedural objection under § 553
· (4) Inadequate statement of basis and purpose ( Agency did not discuss the rule’s commercial feasibility or why the rule did not set required temperatures on a species-by-species basis
· Procedural objection under § 553 (§ 553 says agency must provide a statement explaining why they made the rule they did)
· Holding: Nova Scotia’s substantive objections fail, but case remanded on procedural grounds because FDA failed to disclose readily available scientific evidence that they relied on in making their decision and failed to issue an adequate statement of basis and purpose for the rule by failing to explain why it rejected the species-by-species approach for setting cooking temperatures and failing to answer the industry’s objection that the rule would put the whitefish industry out of business.
· NOTE: Court could have found a substantive problem with FDA’s actions, i.e., that the decision lacked sufficient record support, but instead preferred to remand on procedural grounds (courts tend to prefer finding procedural objections)
· In informal RM under § 553, the record of review = the record of decision

· Exception: If an agency adds evidence after the fact to the record, the court will scrutinize the agency’s late-added evidence

· Types of information the record might include:
· (a) The notice of proposed RM (NPRM) and everything made public before the proposed RM
· (b) The comments made on the NPRM
· (c) Everything the agency used in formulating the rule 
· Not necessarily publicly available ( Probably has to be requested through discovery
· (d) Anything that helps the industry win
· All evidence tending to support the industry’s position, even if it was not included in the comment process and the agency had no access to it prior to this point
· Three categories of relevant “records”:
· Record of participation: All materials available to the public for commenting on the NPRM (i.e., NPRM + comments made)
· In informal RM the record of participation =/= the record or review because in informal RM the agency may decide on the basis of whatever it wants (i.e., agency not limited to record of participation in making decision)
· If agency limited to record of participation in making decision, the we’re in §§ 556/557 (i.e., under §§ 556/557 the record of participation = record of decision = record of review)
· Record of decision: Everything that happened up until the agency issued the rule, i.e., everything that informed the agency’s decisionmaking process (i.e., NPRM + comments made + everything agency actually relied on in making it’s decision)
· In informal RM, the record of decision is the record of review

· BUT, judge cheats by including information in decision on the history of botulism in whitefish; no indication agency knew of this history
· PROBLEM: History of botulism in whitefish not submitted by parties as part of the record
· RESPONSE: This is just background, implicit knowledge that the agency, as the experts, are supposed to know (so ridiculous not to charge agency with this knowledge)
· Record of review: All information presented to the court as the court’s basis for determining whether the rule satisfies the applicable standard of review
· Nova Scotia wants this to include all information that might help it win
· Court holds that the record of review in informal RM = the record of decision

· Why this matters: Determining what the record of review is relevant to the substantive objection that that the agency’s action was not supported by sufficient evidence in the record and was therefore “arbitrary and capricious”
· In informal RM, under § 553 an agency must disclose all evidence that is (1) scientific in nature, (2) readily available, and (3) critical or pertinent to or relied upon in the agency’s decision

· How FDA’s failure to disclose scientific studies it had used in its decisionmaking violates § 553:
· Notice requirement: The purpose of notice is to give groups an opportunity to comment on the proposed rule, so agencies need to give notice both of the rule itself and of the reason for the rule
· BUT, maybe the purpose of the notice requirement is merely to give groups a chance to order their affairs
· Comment requirement: Groups do not have adequate opportunity for comment if they don’t know what they should be commenting on.
· BUT, isn’t the court really saying it wants to allow comment on something beyond the NPRM, i.e., wants to allow comment on the basis for the NPRM, too?
· NOTE: Courts prefer to find comment violations rather than notice violations because comment violations are easier to correct (need only disclose the previously undisclosed material and allow another round of comment on it)
· This case shows techniques for challenging informal agency RM in the post-Vermont Yankee world (even though this case was pre-Vermont Yankee):
· Nova Scotia imposes requirements on the FDA beyond those explicitly mentioned in § 553
· PROBLEM: The court seems to be adding to § 553 in violation of Vermont Yankee
· SOLUTION: Actually, the court is not adding to § 553 but rather is merely reading/interpreting § 553’s requirement of an opportunity to participate very expansively (to require quite a bit)
· SO, after Vermont Yankee, if a judge wants to impose additional procedural requirements beyond the bare bones of what § 553 requires, what the judge does is interpret § 553 very expansively to make § 553 require more than its bare language seems to indicate
· Reasoning:
· Why under § 553 the record of review is the record of decision, not the record of decision plus anything else relevant a party can find:
· Estoppel: Industry had chance during comment phase to add relevant evidence to the record, shouldn’t be able to bring in more evidence after the fact (Bi-Metallic like argument ( the system needs to work/move along)
· PROBLEM: Gives no slack to parties who didn’t participate in the comment process
· Agency expertise: In reviewing agency decisions, court should focus on evidence the agency had at the time of its decision, not evidence that later became available, because the court needs to preserve the agency’s role as the decisionmaker (i.e., should review procedure of agency’s decision, not its substance)
· Why agencies must disclose scientific evidence that is readily available and that they relied upon in making their decisions:
· Why “scientific” evidence must be disclosed: We create agencies in the first place to review scientific/technical data, and agencies are experts at doing this.  Thus, it’s the technical data that’s ultimately going to determine the agency’s decision, so it should be disclosed.
· Why only “readily available” evidence must be disclosed: We want the agency decisionmaking process to move along, so we want to avoid burdening the agency by making it have to dig up and package or recreate information that’s not readily available (Bi-Metallic instinct)
· Rybachek v. EPA, 9th Cir., 1990
· After comment period ends, EPA adds 6,000 pages to the record responding to groups’ comments
· Challengers claim this addition violates § 553 because interested parties did not get a chance to comment on these 6,000 pages
· Holding: No requirement under § 553 that agency allow comments on responses to comments agency issues after comment closes
· Ober v. EPA, 9th Cir., 1996
· After comment period ends, EPA asks state agency whose rule it is following for additional documentation supporting the state’s rule
· Challengers claim additional documentation violates § 553 because interested parties did not get a chance to comment on the added information
· Holding: Addition of documentation after comment period closed violated § 553 because the information (1) was requested from an outside source (not merely agency evaluation of comments, like in Rybachek) and (2) was critical to the EPA’s final decision (not tangential, like in Rybachek)

Statement of Basis and Purpose Requirement Under § 553
· § 553(c): After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose

· Why require a statement of basis and purpose:

· Benefits to the agency: Disciplines agency decisionmaking ( Means of ensuring reasoned decisionmaking on the part of agencies

· Benefits to external parties:

· Facilitates challenges by telling potential challengers what reasons they need to rebut

· Facilitates judicial review by helping judges know what to focus their review on

· US v. Nova Scotia Food Products Corp., 2nd Cir., 1977 (p.524)
· Holding: Court held that FDA failed to issue an adequate statement of basis and purpose for the rule by (1) failing to explain why it rejected the species-by-species approach for setting cooking temperatures and (2) failing to answer the industry’s objection that the rule would put the whitefish industry out of business, and remanded (see above).
· Reasoning: Why FDA’s failure to answer the two above objections violated § 553’s statement of basis and purpose requirement:
· If agency is going to do something as severe as putting an entire industry out of business, it needs to own up to its action and explain why such severe action is warranted
· BUT, by issuing the rule agency implicitly answered both objections. Agency issued statement saying rule was to combat botulism in fish.  In so doing, agency implicitly said the need to protect against botulism outweighed the concerns of both objections
· BARRON: It’s not clear from the text of § 553 that the court is correct in construing the statement of basis and purpose requirement to require specific answers to objections that have been raised
· NOTE: Under § 553 agencies are required to consider all relevant comments before issuing the final rule
5. Informal Adjudication
· Informal adjudication: Includes all Adj’s not required to be determined on the record after a hearing

Requirements Under Informal Adj (APA § 555)
· § 555(b): “So far as the orderly conduct of public business permits, an interested person may appear before an agency or its responsible employees for the presentation, adjustment, or determination of an issue, request, or controversy in a proceeding….”

· § 555(e): “Prompt notice shall be given of the denial in whole or in part of a written application, petition, or other request of an interested person made in connection with any agency proceeding.  Except in affirming a prior denial or when the denial is self-explanatory, the notice shall be accompanied by a brief statement of the grounds for denial.”

· So, APA really only requires that:

· (1) Insofar as “orderly conduct of public business permits,” interested party be able to appear in agency proceeding

· (2) Agency inform parties who have lost

· (3) Agency issue brief statement explaining to parties who have lost why the lost

· Barron: There may be some agency Adj’s that lie outside even the bounds of § 555, but courts are reluctant to find such exceptions

· E.g., parole hearing, discharge from Air Force, letter to EPA requesting environmental assessment all treated by courts as sufficient to trigger § 555

· SO, a threshold question in informal Adj settings is whether § 555 even applies

§ 555: Floor or Ceiling?

· I.e., can courts impose requirements in informal Adj beyond what § 555 requires?
· No: VY says that courts cannot require more process than the APA requires (i.e., APA exclusive, not illustrative)

· VY is a general statement about how to read the APA, so should apply both to RM and to Adj

· APA supposed to engender greater uniformity, and applying VY to Adj would increase uniformity because all courts would be bound by text of APA

· APA was a shift of power from courts to agencies to determine what procedures should be imposed

· Also, maybe APA lays out fewer procedures for informal Adj because Congress wanted agencies to be able more efficiently to dismiss trivial or baseless requests, which is what of lot of informal Adj turns out to be

· Lack of procedures identified for informal Adj may also indicate a presumption of formality in Adj, if Congress supposed most Adj would be formal and so didn’t spend time creating a lot of procedures for informal Adj

· Yes: VY doesn’t apply because VY concerns RM, not Adj, and Adj is different than RM (i.e., it makes sense to distinguish RM)

· How Adj differs from RM:

· (1) Adj is less rule-bound than RM; doesn’t make sense to say Congress would require so little in Adj and then say courts cannot impose more

· (2) Because Adj concerns individual persons or parties, greater process and protection needed

· (3) Courts are experts at Adj, so it makes less sense for courts to defer to agencies in Adj than in RM

· Pension Benefit Guaranty Corp. v. LTV Corp., US SC, 1990 (p.472)

· PBGC is like an FDIC for protecting private workers’ pension benefits.  LTV files bankruptcy, PBGC assumes LTV’s pension benefits, LTV then develops new pension plan with employees.  PBGC claims LTV’s new deal with employees violates PBGC’s no “wrap around” policy and so transfers liability for LTV’s pension program back to LTV. PBGC informed LTV it was transferring LTV’s pension liabilities back and issued a brief statement explaining why it was transferring the liabilities, so complied with § 555.  LTV objects to PBGC’s actions as arbitrary and capricious.

· What LTV wanted: The ability to offer contrary evidence to PBGC to get that evidence on the record of review (record of review will include only the information PBGC had at the time of its decision)

· Holding: As with § 553 (VY), unless the Due Process Clause so requires, a court may not impose additional procedural requirements upon an agency in informal Adj beyond those required by § 555 

· I.e., all that’s required for a denial in an informal Adj is a brief statement of the grounds for denial

· NOTE: Why LTV didn’t argue situation required a formal Adj:

· In order to claim it was entitled to a formal Adj, LTV needed some language in the organic statute requiring some sort of a hearing or other form of due process.

· PBGC’s organic statute must not have indicated any hearing requirement (i.e., any process rights for hearings) that might have triggered §§ 556/557

· Why PBGC’s organic statute might not have indicated hearings process rights:

· Giving party’s lots of process rights would have given companies an incentive to scam the system by unloading their pensions on PBGC and then renegotiating the plans

· Lack of procedural requirements gives agency action a presumption of propriety

IMPORTANT: Summary of Turns in Fight Between Formality and Informality

· General trend has been agencies seeking and courts granting more and more informality in agency decisionmaking, though courts at times do show some hesitance
· Florida East Coast (and Chemical Waste Management):
· Presumption of informality (pushing agency action out of §§ 556/557)
· NOTE: The US SC has not actually spoken to the question of whether there is a presumption of informality in Adj (Seacoast and Chemical Waste Management courts divide on this issue)
· Vermont Yankee (informal RM):
· Once Florida East Coast has pushed you back into informality (§ 553), courts may not impose additional procedural requirement based on some combination of common-law and purpose
· When due process clause is not implicated and an agency’s governing statute contains no specific procedural mandates, § 553 establishes the maximum procedural requirements a reviewing court may impose on an agency in informal RM
· PBGC (informal Adj):
· Like VY for informal Adj: Courts may not impose procedural requirements in informal Adj beyond those the APA requires, though we may expect more thorough procedures than in RM simply because of the type of action
· BUT, Nova Scotia, Ober, etc.:
· Enlarging § 553 by teasing additional requirements out of § 553’s notice, comment, and statement of purpose requirements
· SO, even after VY fulfilling § 553’s requirements can be a pretty onerous process
· General trend is for interest groups to seek to make § 553 more onerous
· RESULT: Even informal RM has now become quite time-consuming, so agencies now looking to get out of § 553 altogether
· Just as the judicial instinct is to get agencies out of §§ 556/557 and into § 553, judicial instinct today is to get agencies out of § 553 entirely by reading § 553’s exceptions quite broadly
· BUT, there is a simultaneous counteracting judicial instinct not to allow agencies to get out of § 553, because to do so essentially requires no process of agencies at all
6. Exceptions to § 553

Areas of Exception from §553
· As courts through Nova Scotia make §553 more rigorous, agencies have an incentive to get out of § 553 altogether
· Just as the judicial instinct is to get agencies out of §§ 556/557 and into § 553, judicial instinct today is to get agencies out of § 553 entirely by reading § 553’s exceptions quite broadly
· BUT, there is a simultaneous counteracting judicial instinct not to allow agencies to get out of § 553, because to do so essentially requires no process of agencies at all
· Types of rules that always fall under § 553’s requirements: legislative/substantive rules
· Legislative/substantive rules: A rule that imposes a new duty or obligation for the first time, absent which there would be no legal duty (i.e., the only reason a party faces a legal obligation on the particular issue is because the agency issued the rule)

· Prototypical case: Organic statute imposes no legal obligations on parties (no legal obligation at until agency acts), and agency issues rule requiring some set of actions

· SO, a rule is not substantive (and therefore an interpretative rule or a general statement of policy) only when a preexisting legal duty existed prior to the issuance of the rule

· Sources of preexisting legal duties:

· (1) Organic statutes imposing legal duties directly on parties

· (2) Preexisting regulations imposing legal duties
· Areas of exception from § 553:
· § 553(3): Except when notice or hearing is required by statute, this subsection does not apply:

· (A) To interpretative rules, general statements of policy, or rules of agency organization, procedure, or practice
· Interpretative rules: Rules about rules; rules that clarify, interpret, or flesh out the details of preexisting legal duties (i.e., “substantive” rules) previously imposed through a full procedural process
· I.e., “This is what x in this rule means,” or “this is our position on x”
· Purpose: Clarify rules or regulations that may be unclear
· General statements of policy: Guidance to interested parties about what the agency’s approach is or what the agency thinks about a particular problem
· NOTE: This “guidance” can be quite specific
· Not final or definitive, but tentative, flexible
· I.e., “Here’s how we’re thinking about this problem”
· Purpose: Shape parties’ behavior without tying the agency’s hands and ensure guidance low-level agency officers issue is consistent
Determining What Constitutes an “Interpretative Rule”
· Interpretative rules: Rules about rules; rules that clarify, interpret, or flesh out the details of preexisting legal duties (i.e., “substantive” rules) previously imposed through a full procedural process
· I.e., “This is what x in this rule means,” or “this is our position on x”
· Purpose: Clarify rules or regulations that may be unclear
· Concerns with defining “interpretative rule” too broadly:

· Regulatory mush (gaming the system): If agency knows it’s free to interpret its own rules, agency will issue vague regulations knowing it can later flesh out those rules without having to go through the N&C process
· I.e., Agency will make an end-run around N&C by being “mushy” and vague when N&C is required (in initially issuing the rule) and waiting until later when less process is required to get into specifics through issuing a rule “interpreting” the vagueness

· This concern becomes even greater when courts grant a high degree of deference to agencies’ subsequent interpretation of their own rules

· Quality of regulatory product suffers if too many agency rules can be made without N&C, because agency loses the benefits of greater involvement by more people in formulating rules

· Determining whether a rule is legislative/substantive or interpretative:
· An interpretative rule is one that is “fairly encompassed” within an existing legal duty (and merely clarifies that duty)
· Central question (ATA): Could the agency have enforced the initial rule in the way the “interpretation” directs absent the “interpretation”?
· If yes, then the existing legal duty/rule “fairly encompassed” the interpretation and the interpretation is an interpretative and not a substantive rule

· SO, As long as an initial rule is not so vague that there’s a Due Process or § 706 reviewability problem for vagueness (i.e., the initial rule is not so vague that it could not be enforced in its own right), a follow-on rule that is “fairly encompassed” within that initial rule is considered a valid “interpretation” and not a new substantive rule requiring N&C
· I.e., process only required once: If an agency promulgated an initial rule imposing a legal duty with N&C, we don’t require process for a second rule merely interpreting that legal duty so long as the interpretation is “fairly encompassed” within the initial legal duty

· Idea is that the agency could have enforced the regulation against the party anyway based on the initial rule alone, so the agency doesn’t have to give you the benefit of a whole new round of N&C before issuing its interpretation
· Air Transport Association of America v. FAA, DC Cir., 2002 (P.706)
· Statute authorizes FAA to issue regulations concerning required flight crew rest time.  FAA issues regulation requiring a certain number of rest hours within a 24-hour period, based on the previous flight segment’s “scheduled flight time” (length of flight).

· “Scheduled flight time” could mean either published flight time or actual flight time.  FAA writes letter in response to pilot union question saying “scheduled flight time” means actual flight time.  FAA publishes the letter in the Federal Register and announces it will begin enforcing the rule according to the letter’s announced interpretation of “scheduled flight time.”  

· ATA claims FAA’s interpretation of “scheduled flight time” impermissible because: 

· (1) Is an invalid interpretation of the statute, and 

· (2) Is a legislative rule requiring N&C under § 553 before promulgation because it (a) imposes a new legal duty, or (b) constitutes a significant change to a longstanding agency policy

· Note that (b) is an exception to the general rule that a legislative rule is one that imposes a new legal duty

· In the DC Cir., N&C is required if an agency changes its interpretation of a rule

· Due process/reliance idea: Unfair for parties to be told the policy is x and then all of sudden be told it’s now y
· If the only test for whether an “interpretation” is a legislative or an interpretative rule is the whether the interpretation was “fairly encompassed” within the initial rule, then change through new and different interpretation is a constant possibility, making it hard for parties to order their affairs
· NOTE: APA specifically says an amendment to a rule must be done through N&C
· Holding: 

· (1) FAA’s interpretation is valid under the organic statute authorizing FAA to promulgate rest time regulations. Court uses “clearly erroneous interpretation standard,” affording the agency enormous deference.  

· (2) FAA’s letter is an interpretative rule, so N&C not required because does not impose a legal duty and merely “clarifies” an uncertain policy rather than affirmatively changing a longstanding policy

· Reasoning: FAA’s letter an interpretative rather than a substantive rule, because:

· The letter does not impose a new legal duty because the duty the letter lays out is already implicit in the existing regulation; that preexisting duty is merely vague, not spelled-out

· So, FAA was actually doing airlines a favor by warning them how they were going to be enforcing the regulation

· RESPONSE: In not specifying meaning of “scheduled flight time,” agency was basically saying it was not going to penalize airlines for flight crew rest time violations, so letter does impose a new legal duty, viz., ensuring adequate flight crew rest time

· Letter does not change longstanding policy; rather, merely clarifies uncertainty (i.e., the letter is the first time the FAA announced the policy concerning the meaning of “scheduled flight time”)
· Substantive changes to prior agency interpretation:
· DC Cir.: Any change in an agency’s interpretation of a regulation requires N&C

· Other circuits: N&C not required for changes in agency interpretations if:

· New interpretation is “fairly encompassed” within the old one

· New interpretation doesn’t constitute “unfair surprise” to affected parties

· The new interpretation changes only the meaning of the rule and not the rule itself

· NOTE: Courts more likely to accept interpretative rules promulgated without N&C than general policy statements promulgated without N&C
Determining What Constitutes a “General Policy Statement”
· General statements of policy: Guidance to interested parties about what the agency’s approach or what the agency thinks about a particular problem
· NOTE: This “guidance” can be quite specific
· Not final or definitive, but tentative, flexible
· I.e., “Here’s how we’re thinking about this problem”
· Purpose: Shape parties’ behavior without tying the agency’s hands and ensure guidance low-level agency officers issue is consistent

· Concerns with defining “policy statement” too broadly:

· “Tentative” policy statements often treated as though binding: If lower level agency actors are going to treat policy statements as binding, then so will everyone else, meaning an agency can get the same impact from a “tentative” policy statement as from a binding rule without having to go through the N&C process
· Agencies have incentives to couch final rules as “policy statements” and therefore lock in binding requirements without having to go through § 553 N&C
· Also, same concern about quality of regulatory product diminishing because fewer people involved in promulgating rule

· Determining whether a “policy statement” is a legislative rule or merely a tentative statement of policy:
· Difference between a policy statement and a legislative rule: Difference between “this is our basic framework” and “this is our final rule—if you do x, we do y”

· Test for determining whether an agency action is a (binding) legislative rule or a (non-binding) statement of policy (GE):
· (1) Whether the agency action imposes any rights and obligations on affected parties, and

· I.e., do affected parties feel like they have to follow the “policy statement”?

· Even if the agency doesn’t think it’s bound anyone, affected parties may feel bound to follow the statement’s guidance

· (2) Whether the agency action leaves the agency and agency decisionmakers free to exercise discretion
· I.e., how much discretion has the agency retained?

· When policy statement use mandatory language, indication agency is bound by the statement
· General Electric Corp. v. EPA, DC Cir., 2002 (p.719)
· Organic statute says a company may not use PCB’s unless it can show the EPA that it has a means for processing PCB’s that does not pose a public health risk.  EPA issues rule specifying a number of processes companies may use to process PCB’s, but also saying companies may use alternative processes so long as they can show those alternative processes do not pose an unreasonable health risk.  Rule does not say how company’s can go about showing their alternative processes don’t pose an unreasonable health risk.

· Difference from ATA: Organic statute here imposes a legal duty on parties

· EPA then issues “guidance document”/policy statement (GB) saying companies can show an alternative process does not pose an unreasonable health risk by either: (1) analyzing cancer and non-cancer risks separately, (2) using a single analysis that considers all dangers, or (3) using some other method of analysis the agency finds acceptable

· GE sues, claiming GB is binding, so requires N&C.  EPA responds, saying all GB does is offer some suggestions for how companies can show their processes do not pose an unreasonable health risk

· Holding: GB is a binding legislative rule that may only be promulgated subject to N&C

· Reasoning:

· GB contains too much mandatory language.

· GB suggests EPA is bound to accept processes justified under either of the two listed risk assessment methods (“safe harbor”)

· Parties feel pretty bound to follow the GB’s suggestions.  GB lists two options, and most parties feel bound to use one or the other.

· In practice, EPA has never accepted an application that used neither of the two analyses listed in the GB

· QUESTION: Could EPA have claimed GB was merely an interpretation of the preexisting rule, which said companies may use PCB’s only if they show their use of PCB’s does not pose an unreasonable public health risk?

· Maybe agency can claim it was just interpreting “unreasonable health risk,” which companies had a preexisting legal duty under the statute not to create

· Barron: This argument is likely to fail, because “unreasonable health risk” is really vague, while the specified analysis standards the EPA lays out are really specific.  When fleshing out a vague statutory phrase, N&C seems appropriate.

· Also, this seems like a really important issue, as opposed to Guernsey (hospital case), which concerned only the interpretation of a single GAAP standard

· NOTE: These concerns relate to earlier non-delegation doctrine concerns about vagueness and loss of accountability

· NOTE: Even if a policy statement is binding only on the agency and not on other affected parties (i.e., policy statement provides safe harbor but agency still allows parties to use other methods), interest groups desiring more stringent requirements might still object

· So, even policy statements that provide regulated parties flexibility may still meet with objection

· Agencies often in a difficult situation because there are often two sets of interested actors, whose interests are often diametrically opposed:

· (1) Regulated parties, whose interests are threatened by affirmative governmental power, and 

· (2) Supposed beneficiaries of government regulations

· E.g., environmentalists in SeaCoast, who had an interest in government protection of the estuary

· Once a regulation is passed, those whom the regulation was intended to benefit have a stake in the regulation, just like the regulated parties

Final Notes
· (1) US SC has not finally resolved the issue of exceptions to § 553.  The current tests are:

· Interpretative rule: Is the interpretation “fairly encompassed” within the preexisting rule/legal duty?
· Policy statement: Is the policy statement binding on affected parties?
· (2) When agencies publish rules in the Code of Federal Regulations (CFR), courts tend to say “game over,” N&C required

· (3) When agencies solicit input from interested parties that looks a lot like N&C, courts tend to find the final rule or policy statement to be a legislative rule requiring § 553 process (i.e., N&C, statement of basis and purpose)
IMPORTANT: Summary of RM

· Three general levels of RM:

· (1) Formal RM (§§ 556/557)

· (2) Informal RM (§ 553)

· Under FL East Coast, presumption of informality

· (3) Interpretative Rule/General Policy Statement

· After Nova Scotia, incentive to get out of § 553 (informal RM) and into this category
C. The Choice Between Rulemaking and Adjudication

Two Threshold Questions an Agency Faces in Confronting a Particular Policy Question
· (1) By what mode of action should you resolve the question, RM or Adj?

· (2) Does any law govern whether you must resolve question through RM or Adj?

· In some cases, the answer will clearly be “yes:”

· When organic statue directs agency how to proceed (RM or Adj)

· When APA explicitly says action must be RM (as in rate-making) or Adj (as in licensing) 

· When due process requires Adj, agency must use Adj (Londoner, Bi-Metallic)

· When a certain decisional culture has developed over time

· E.g., FTC uses RM, NLRB uses Adj

· BUT, in general, agencies have great discretion in choosing between RM and Adj
· I.e., in reality, in the absence of a clear statutory directive, nothing limits an agency’s choice between RM and Adj

· SO, what about cases where neither the organic statute nor the APA mandates one course of action or the other, i.e., where under APA agency may choose either RM or Adj?

Factors an Agency Should Consider in Deciding Between RM and Adj

· Efficiency:

· RM takes care of many cases at once, so more efficient at influencing future community-wide activity

· BUT, RM is slow, so Adj may be more efficient for a single dispute

· Fairness:

· Adj may be more fair to the particular party that triggered the policymaking process because Adj affords more process and RM doesn’t permit consideration of particular situations

· BUT, Adj may be less fair to other parties who will be affected by the decision because they won’t have an opportunity to be heard and won’t have an opportunity to structure their affairs if a broad rule isn’t announced

· Quality of decision:

· RM might lead to better decision because gives agency opportunity to hear from everyone who might be impacted

· BUT, RM subjects agency to greater political pressure, and comments may end up overwhelming agency and lead it to make a poorly considered decision

· Agency’s political interests: 

· Adj might be preferable because less visible than RM, so less likely to arouse Congress’s attention and less likely Congress will feel political pressure to response

· Also, Adj less binding on agency in case Congress gets mad, and president probably less able to influence Adj than RM because of certain norms of independence

· BUT, RM gives agency a better sense of how Congress will react because gives Congress a chance to comment

· Judicial review:

· Adj’s tend to get upheld with much greater frequency than RM’s, so Adj may be better choice for agency worried about reversal

· Retroactivity Concern:

· If we promulgate a “rule” here, should the rule apply in this particular case?

· No: Unfair to promulgate “new” rule and hold parties in this case to it

· Yes: Power to enforce in this manner was always in the agency’s control; it’s not a new rule, just an interpretation of an existing rule

Chenery (SEC v. Chenery Corp.), US SC 1947 (p.556)

· Law instructing SEC to break up utility holding companies allowed companies to forestall mandatory reorganization by proposing a “voluntary plan” ( SEC to determine after hearing whether proposal was (1) necessary to effectuate the provisions of the law and (2) fair and equitable to the persons affected by the plan

· Under statute, holding companies must reorganize, but statute also says companies can submit their own voluntary reorganization plans.  SEC then reviews those voluntary plans, and if those plans comply with statutory standards, SEC is to approve the voluntary reorganization plan.  

· Here, Chenery’s voluntary reorganization plan gives the owners of pre-reorganized company a substantial stake in reorganized company.  

· Chenery I
· SEC rejects Chenery’s proposed voluntary plan, saying that prior owners cannot automatically have such a substantial stake in the reorganized company.

· SEC justifies its rejection under common-law rules governing fiduciary behavior that prohibit managers from trading in their stock during a reorganization.

· Court’s authority to review the SEC’s actions:

· Neither § 551 nor due process apply here

· Perhaps organic statute impliedly lays out some unstated policymaking standards?

· Perhaps APA’s arbitrary and capricious standard applies?

· Holding: SEC misread the common law.  The common law actually doesn’t prohibit the proposed voluntary plan.  Case remanded.

· An agency’s decision may be upheld only on the basis the agency gave for the decision.  If those grounds are inadequate or improper, the court is powerless to affirm the administrative action by substituting what it considers to be a more adequate or proper basis.

· Chenery II
· SEC again rejects reorganization plan, this time on the grounds that the plan contravenes that statute’s purpose by creating too much of a chance for fraudulent behavior

· I.e., SEC just restated prior decision by putting its own gloss on the statute’s meaning

· Chenery managers again appeal, claiming:

· (1) A decision of this importance should be made by RM, not Adj, and so requires N&C

· (2) The policy the SEC is announcing (that managers can trade in their stock during a reorganization) cannot be applied retroactively to them because to do so is unfair

· NOTE: Chenery managers concede the policy itself (viz., prohibiting managers from buying stock in a new company) is legitimate; rather, merely attack the way in which the SEC promulgated the policy 

· Chenery claims that if the rule here is to be applied retroactively, it must be promulgated through RM, not Adj, so that Chenery would have fair notice of the rule

· Holding: SEC allowed to issue retroactive rule here through Adj.  

· The choice between RM and Adj is left to the “informed discretion” of the agency.  If the APA does not mandate a choice, the agency may decide.
· I.e., so long as the agency has not arbitrarily chosen Adj or RM and has not violated any statutory directive by choosing Adj, it’s free to choose Adj over RM
· Reasoning: In holding that it was within the agency’s discretion to choose Adj, court weighs retroactivity concerns against the statute’s objectives (Realist decision)

· Retroactivity concerns minimal here, because Adj not sending anyone to jail or resulting in similar dire consequences

· Dissent (Jackson): The only preexisting legal duty in place before the SEC issued the rule was the statute, and the statute (under the common-law principles the Court announced in Chenery I) didn’t prohibit Chenery’s proposed plan, so Chenery has a right to reorganize according to its proposed plan

· Court now saying agency doesn’t need a rule in place to issue a binding order

The Problem of Retroactivity
· Bell Aerospace, Co. v. NLRB, US SC, 1974 (p.569)
· Bell refused to bargain with buyers, claiming the buyers were managerial employees and therefore outside the collective bargaining process governed by NLRA.  Bell bases its refusal on NLRB precedent holding all managerial employees excluded from NLRA’s collective bargaining processes

· In course of this Adj, NLRB reverses precedent and holds the buyers were entitled to unionize, apparently now interpreting the NLRA as excluding only managerial personnel whose duties are such as would create a conflict of interest were they to unionize 

· 2nd Circuit: RM required (Adj insufficient) because agency announcing a new rule that (1) departs from the rule already in place and (2) prescribes a new policy to fit all cases at all times

· Holding: Under Chenery, NLRB’s decision to use was Adj permissible.  Agencies may pronounce rules that apply retroactively through Adj’s.

· NLRB is not precluded from announcing new principle in an Adj proceeding.  The choice between RM and Adj lies within the agency’s discretion
· TAKE AWAY: Post-Chenery, the US SC is very reluctant to intervene in an agency’s decision between RM and Adj unless there’s a really strong burden of retroactivity

· US SC not totally hands-off regarding agency’s decisions between RM and Adj, but pretty hands-off because Court not expert enough adequately to judge the situation involved

· Assessing the burden of retroactivity:

· On one hand, affected parties never have a “vested right” in a particular understanding of a statute because statutes are always up for interpretation (i.e., agencies always have power to interpret statuettes)

· On the other hand, if retroactive application causes substantial prejudice, there is reason for concern

· Balancing test: Weigh burden of retroactivity against the public benefit to be inured

· If retroactive application causes substantial harm that outweighs future benefits, the Court may prevent the rule from being applied retroactively, but absent a strong retroactive burden (e.g., imposition of a fine or other tangible burden), in a case of first impression an agency is allowed to impose a rule for future action that applies retroactively to the parties to the action
· SO, in a case involving a rule being announced that causes significant retroactive burdens, it’s possible the USC would overturn Chenery, but Chenery and Bell still stand for the proposition that agencies have wide discretion to decide between RM and Adj

D. The Scope of Judicial Review

1. Introduction

Three Pieces to Judicial Review of Agency Action
· (1) Constitutional review (does Constitution give agency power to do this action?)
· (2) Procedural review (APA)
· (3) Substantive review of actual rule; three subcategories of this review:
· (a) Review of agency fact-finding
· Before issuing a rule, agency engages in fact-finding to determine the situation
· (b) Review of agency conclusions of law
· In promulgating a rule, an agency is always construing its organic statute
· (c) Review of agency reasoning process (“hard look” review)
· In promulgating a rule based on found facts and conclusions of law, agency has necessarily followed some chain of thought
· NOTE: This differs from Congress; courts do not review Congress’s reasoning process but rather look only to see if any legitimate reason could justify Congress’s action
· Agencies, on the other hand, must adequately explain their actions in order to withstand judicial review
Sources of Judicial Power to Review Agency Actions

· Constitution:
· Due Process Clause
· Also, Constitution may assume or demand some review in order to meet our non-delegation concerns

· Organic statute

· APA: 
· §706(2) Scope of Review: To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action. The reviewing court shall:

· (1) Compel agency action unlawfully withheld or unreasonably delayed; and
· (2) The court shall hold unlawful and set aside agency action, findings, and conclusions found to be:

· (A) Arbitrary and capricious, an abuse of discretion, or otherwise not in accordance with law,
· (B) Contrary to constitutional right, power, privilege, or immunity,
· (C) In excess of statutory jurisdiction or authority or statutory limitations, or short of statutory right,
· (D) Without observance of proper procedure required by law,
· (E) Unsupported by substantial evidence in a case subject to §§ 556/557 of this title or otherwise reviewed on the record of an agency hearing provided by statute, or
· (F) Unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court
· In making the foregoing determinations, the court shall review the whole record of those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error

· NOTE: This is generally thought to mean the court should evaluate the record as a whole rather than looking to see if any piece of the record supports the agency’s decision, though it could also be read to look at the whole record to see if anything in it might support the agency’s decision

· Differences between formal and informal proceedings under § 706:
· Formal agency action: “Substantial evidence” standard

· Informal agency action: “Arbitrary and capricious” standard

· NOTE: In practice, “arbitrary and capricious” essentially means the same thing as “substantial evidence,” though courts tend be somewhat more intensive in reviewing formal proceedings than in reviewing informal proceedings

· IMPORTANT: The standards under § 706 are cumulative, meaning you deploy all the standards that apply
· I.e., in reviewing a §§ 556/557 action, the courts doesn’t just do “substantial evidence” review, it also does “arbitrary and capricious” review, “excess of statutory authority” review, “observance of proper procedure” review, etc.

· NOTE: The “arbitrary and capricious” standard also applies to the reasoning phase of agency decision-making

· Even though § 706 by its terms applies only to agency findings and conclusions, the “arbitrary and capricious” standard also applies to the reasoning phase of agency decision-making
· IMPORTANT: If organic statute doesn’t bar review, § 706 sets the standard of review
2. Findings of Fact

Difference Between Agency Fact-finding and Law-deciding (Conclusions of Law)

· Finding of fact: Determining whether something happened in history (historicity)

· E.g., “Was this person hit on the head?”

· Conclusion of law: Determining whether a statute applies

· E.g., “Was the person doing the hitting an employee?”
The Standard of Review for Agency Findings of Fact

· Formal agency action (§§ 556/557 proceedings): 
· “Substantial evidence” test: Are the agency’s factual findings supported by substantial evidence in the record considered as a whole? (Universal Camera)

· “Substantial evidence”: Such relevant evidence as a reasonable mind might accept as adequate to support a conclusion
· Informal agency action (non-§§ 556/557 proceedings): 
· “Arbitrary and capricious” test: Considering the record as a whole, do the agency’s factual findings seem arbitrary and capricious?
· IMPORTANT: In reality, review under both the “substantial evidence” and the “arbitrary and capricious” tests is the same, albeit courts tend to be somewhat more deferential towards informal agency actions (i.e., non-§§ 556/557 proceedings)
· Universal Camera Corp. v. NLRB, US SC, 1951 (p.940) (defining “substantial evidence”)
· Universal Camera fires employee.  Employee claims he was fired for union organizing, Universal Camera says he was fired because he accused a supervisor of being drunk on the job.  Under the NLRA, it’s illegal for employer to fire employee for labor organizing, but legal to fire for accusing superior of being drunk. Case goes to NLRB for Adj. 

· General procedure for NLRB Adj’s:

· Trial examiner (administrative law judge (“ALJ”)) investigates situation, takes testimony in a trial-like proceeding, makes recommendation to NLRB on how to rule based on witness’s statements and credibility. Transcript of ALJ’s trial-like proceeding becomes part of record NLRB reviews, along with ALJ’s recommendation on how to rule.

· NOTE: ALJ’s investigation is a formal §§ 556/557 proceeding

· Based on the record of ALJ proceeding and recommendation, NLRB decides how case should come out.
· NOTE: The ALJ cannot make the final decision because under WYS investigative/prosecutorial and adjudicative roles must be separated (so ALJ employed in all NLRB Adj’s)
· Result of NLRB Adj in this case:

· ALJ in this case concludes employee was not fired for union organizing and so recommends dismissal of complaint.  NLRB, however, disagrees with ALJ’s recommendation and finds that employee was in fact improperly fired for union organizing.
· Possible rationales for NLRB’s decision not to follow ALJ’s recommendation:

· Came to different conclusion about credibility of witnesses

· Decided examiner failed to give proper weight to certain parts of the record

· Experience in prior situations suggests employers who fire employees for union organizing always come up with other justifications, so discounts reasons employer actually gave for firing (“derivative inference”)
· Court of Appeals undertakes “substantial evidence” review, but doesn’t consider the ALJ’s recommendation as part of the record because fact that inferior agent disagreed with NLRB’s final decision irrelevant (all court cares about is the agency’s actual decision)
· Two ISSUES:
· What does “substantial evidence” mean?
· What does the “whole record” requirement of § 706 entail?
· In this case, what’s really at issue with this question is how much weight the reviewing court should give to the ALJ’s recommendation?
· Holding (Frankfurter): 
· “Substantial evidence” means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, i.e., such evidence as would be necessary, if the trial were to jury, to justify a refusal to direct a verdict
· More than a mere “scintilla” of evidence is required
· Barron: This is slightly more intensive than the “clear error” standard
· The ALJ’s recommendation, even though rejected by the NLRB, constitutes part of the record of review, so the “whole record” requirement of § 706 requires the reviewing court to consider the ALJ’s recommendation in its review.
· Reasoning: Legislative history shows Congress’s intent was to enhance the power of the ALJ in NLRB Adj’s.  Also, to gain a complete understanding of the NLRB’s decision, reviewing court needs to look at its decision in light of the ALJ’s contrary conclusion.  It’s hard to know if the NLRB’s decision rests on “substantial evidence” without considering both sides of the issue
· Purposive method of interpretation: Frankfurter adverts to the background of § 706, the problem the APA addressed, the general congressional “mood” in passing § 706

· Not textualist: Courts at time APA was passed were saying “substantial evidence” meant “some” evidence. Frankfurter dismisses this notion.
· Testimonial vs. derivative inference:
· Testimonial inference: Inferences based on witness credibility; inferences that facts to which witnesses testified are or are not true because one’s observations of the witness led one to believe the witness was or was not telling the truth
· I.e., estimates of the worth of the testimony of witnesses

· Derivative inference: Inferences based on the facts to which witnesses testified, rather than the seeming credibility of the testimony itself

· I.e., inferences based on experiential knowledge about how the system and market works

· E.g., NLRB’s discounting of Camera’s justification for firing employee a derivative inference based on NLRB’s experience that employees always come up with fake rationales when they fire employees for union organizing
· To whose inferences does the Court defer?
· Following Camera, court defers to ALJ’s (i.e., trial examiner’s) testimonial inferences and NLRB’s (i.e., agency’s) derivative inferences
· BUT, what happens when testimonial and derivative inferences conflict (i.e., when testimonial inferences suggest X but derivative inferences suggest Y)?
· Pensquitos Village (9th Cir.): Court overturns agency’s decision because witness credibility was central to case and ALJ thought key witnesses had been lying
· So, testimonial inferences trump derivative inferences (at least in the 9th Cir.)
· Allentown Mack v. NLRB, US SC, 1998 (p.953) (clarifying the standard to which the regulated entity must conform)
· Under the NLRA, when a company is bought by someone else, the new owners are supposed to continue recognizing and negotiating with the union that existed under the old company under the presumption that the union still maintains majority support.  BUT, if the new owners have  a “reasonable doubt” that the union maintains majority support among employees, they may
· (1) Hold a formal, NLRB-supervised election
· (2) Conduct an internal poll measuring employee support for the union

· (3) Withdraw their recognition of the union and refuse to continue negotiating with it

· NLRB has previously ruled that options 1 and 2 are “unfair labor practices” unless the new employer can show it had a “good faith reasonable doubt” about the union’s majority support.

· New management claimed they had an “objective reasonable doubt” about the union’s majority support.  Belief based on:

· (1) Two statements from employees that a number of people in the union no longer support it

· (2) Statement from the union steward that his dues aren’t worth what they costs

· (3) Direct statements from 20 percent of the employees saying that they did not support the union.

· Agency then conducted an internal poll, which found the union did indeed lack majority support.  Union challenged that poll.

· ALJ and NLRB both rule for the union, finding that the employer lacked an “objective reasonable doubt” about the union’s majority support (i.e., the employer’s doubt was not valid).  Board interprets “reasonable doubt” to mean “disbelief,” so employer failed to meet this standard because didn’t have actual belief that union lacked majority support.
· NLRB discounts all but the direct statements from employees saying they did not support the union, i.e., looks at direct statements expressing lack of support only as evidence that the union lacks majority support.

· NLRB unable to investigate the basis for the two statements saying that a number of employees didn’t support the union, so applying NLRB precedent refuses to consider them as evidence of lack of majority support.  Applying NLRB precedent, also discounts value of direct statements expressing opposition to union because were made during retention interviews.

· Implication is that no employer should rely on uncorroborated assertions that other employees don’t support the union and should be wary of expressions of anti-union sentiment during job interviews in assessing whether the union commands majority support.

· Clearly, the NLRB is setting rules in a way that will benefit labor ( setting a higher standard for what constitutes “doubt” for employers than for what would constitute doubt for most people in similar situations

· ISSUE: Did the NLRB have “substantial evidence’ to support its judgment that Allentown Mack lacked a reasonable doubt as to the union’s majority support?

· I.e., Did the company have an objective reasonable doubt that the union lacked majority support?

· NOTE: The issue is not whether the NLRB is allowed to construe the NLRA as requiring a good faith reasonable doubt before an employer can conduct an internal poll about support (all sides take this as a given).  Rather, the issue is whether there was sufficient evidence underlying the NLRB’s decision that Allentown Mack lacked the requisite reasonable doubt.

· Holding (Scalia): “Reasonable doubt” under the NLRA means “ reasonable uncertainty,” so employer only needs some reasonable sense that the union might lack majority support.  NLRB may use a higher standard than ordinary reasonable doubt, but must announce that higher standard beforehand in order to enforce it.  Record lacks “substantial evidence” supporting NLRB’s holding that Allentown Mack lacked a reasonable doubt that the union lacked majority support.
· If an agency intends to apply a different standard than that identified in the statute or regulation, it must enunciate that different standard before it may apply it, even if has been consistently apply that different standard and everyone knows it
· Rule of law argument: Agency cannot say one thing and then do something else; it must enforce according to its enunciated standards.  If NLRB intends to follow a pro-union policy, it must announce it to the public
· BUT, what about Chenery, where Court says agency can adopt a new standard based on an individual case basis and apply it retroactively?  Also, Chenery gave agencies lots of discretion (deference) in announcing new rules, even in an Adj context.
· Contra: Chenery I demanded clarity from an agency about the reasons for its actions and said Court will uphold agency actions only on the basis of the grounds the agency identifies
· RESPONSE: This case is an example of regulatory mush.  Agency can’t just adopt a vague standard intending later to “clarify” it when less process is required

· REJOINDER: But doesn’t this conflict with Vermont Yankee?  Court is imposing a “clear expression” standard on the NLRB for articulating standards, when the APA itself does not indicate how clear the agency must be in expressing a standard
· Reasoning: Given statements by two employees that many other employees no longer supported the union, combined with direct statement by 20 percent of employees that they themselves did not support the union, it would be reasonable for the employer to be uncertain about whether the union still commanded majority support
· “Ordinary person” test: Scalia’s test seems to be whether an ordinary person, looking at the evidence, would be uncertain about whether the union had majority lacked
· This contrasts with the NLRB’s apparent test, which defines “doubt” from the perspective of an employer (i.e., imposes heightened standards on employers beyond those that would apply to people in other situations making similar determinations)
· Any reasonable employer should be doubtful about the credibility of statements expressing anti-union sentiment made during the course of a job interview
· NOTE: In ATA, the Court assumes an agency’s interpretation of its own standard is correct.  Doesn’t this mean the Court should defer to the agency’s interpretation of its own standard, suggesting that Scalia’s wrong?

· RESPONSE: ATA concerned a clearly articulated standard. Here, the agency’s kept the standard to itself

· Underlying policy fight concerns how difficult NLRB may make it for employers to prove they were uncertain about the union’s majority support

· Scalia: Employer only has to show it an ordinary person would have been reasonably uncertain
· NLRB/Breyer: Employer has to show it had an objective basis for doubt
· Dissent (Breyer): Court should defer to NLRB’s informed expertise on this point, as there are strong reasons to question the credibility of the statement made to the new management.
· The majority has transformed the legal standard the NLRB has long applied without regard to the NLRB’s own interpretive precedents

· Difference between Universal Camera and Allentown:
· In Camera, the standard required of the regulated party was clear.  Suit merely concerned the meaning of “substantial evidence”

· In Allentown, there’s confusion about what standard is required of the regulated party in the first place. Allentown shows that a threshold question in “substantial evidence” review is determining/clarifying the standard to which the regulated party must conform.
· I.e., before a court can determine whether there was “substantial evidence” supporting an agency’s decision, it must determine what would constitutes substantial evidence in the first place
· When there’s ambiguity as to what the proper standard required of the regulated party is, two options:
· Defer to agency’s articulation of the standard (Breyer)
· Clarify the standard with respect to ordinary language and dictionary meanings (Scalia)
3. Agency Conclusions of Law

· QUESTION: How much deference, if any, should courts give to agency interpretations of law (i.e., agency conclusions outside the fact-finding context)?
The Pre-Chevron Regime
· QUESTION: How much deference, if any, should courts give to agency interpretations of law (i.e., agency conclusions outside the fact-finding context)?

· NLRB v. Hearst Publications, Inc., US SC, 1944 (p.979)
· NLRB concludes newsboys are “employees” under the NLRA, orders union elections.  Newspaper publisher refuses to bargain with the new union, NLRB finds refusal to be an unfair labor practice.

· Court of Appeals reverses NLRB, saying definition of “employee” is to be determined according to common-law rules
· ISSUE: Are newsboys “employees” under the NLRA?
· Holding: “Employee” as used in the NLRA does not incorporate common-law standards.  Rather, “employee” as used in the NLRA is defined according to the general purposes of the NLRA, viz., equalizing bargaining power between employers and employees and ensuring labor peace (avoiding strikes).  It’s up to the NLRB to decide whether newsboys are “employees” within the NLRA’s general purposes. 
· “In short, when the particular situation of employment combines these characteristics, so that the economic facts of the relation make it more nearly one of employment than of independent business enterprise with respect to he ends sought to be accomplished by the legislation, those characteristics may outweigh technical legal classification for purposes unrelated to the statute’s objectives and bring the relation within its protections”
· TAKE AWAY:
· Three questions involved in this case.  Court does not defer to agency on first two, but does defer to agency on third:

· (1) Does “employee” as used in the NLRA incorporate common-law standards (defined according to common-law standards)?
·  (2) If “employee” as used in the NLRA is not defined according to common-law standards, what are the standards under the NLRA (i.e,. the statutory standards) for determining who is and who is not an “employee”?

·  (3) Are newsboys “employees” under the NLRA?

· NOTE: Court’s reaction may make sense since first two questions relate more to statutory interpretation (court’s expertise) while third relates more to specific fact-finding/filling up the details (agency’s expertise)
· Court determines the statute’s standards for determining what constitutes an “employee” on its own 
· I.e., No deference to the agency in determining what the statutory standards are
· BUT, in applying the statutory standards (as construed by the court) to the facts of the case, the court defers to the agency’s conclusions
· Packard Motor Cars v. NLRB, US SC, 1947 (p.946)
· ISSUE: Are foremen “employees” under the NLRA?
· Holding: Foremen are employees under the NLRA

· IMPORTANT: In determining that foreman are employees under the NLRA, Court gives no deference to the agency’s earlier conclusion that foremen are “employees” under the NLRA
· I.e., in contrast to Hearst, court does not defer on the third question, viz., how the statutory standards apply to the facts of the case
· Reasoning: Determining whether foremen are “employees” under the NLRA is a “naked question of law,” and so the agency gets no deference.  Court looks to what Congress said on the matter.
· Difference from Hearst: Hearst concerned only one legal category: “employee.”  This case concerns two legal categories, “employee” and “employer,” because resolving it requires determining whether a foreman fits better into the “employer” or into the “employee” categories.
· I.e., this case involves determining the relationship between two legal terms, which seems more like a straight question of law (more law to apply) than in Hearst, which was more of a mixed question of law and fact.
· Also, the decision in this case (applies to all foremen nationwide) seems more important than in Hearst (applies only to newsboys)
· Factors affecting whether an agency’s conclusion of law gets deference:
· (1) How purely law-like is the decision?

· Pure (“naked”) question of law: Little or not deference

· “Mixed” question of law and fact: Substantial deference

· (2) How important is the decision?

· The more important a case is (i.e., the more people it affects,) the less the Court will defer
· Idea is that with a really important question, it’s more likely Congress structured the law with this particular question in mind
· Skidmore v. Swift & Co., US SC, 1944 (p.985)
· Foremen paid to be “on call” for fire response.  Sue for overtime.  Wage & Hour Administrator determines waiting time may in some situations constitute working time under the Fair Labor Standards Act.
· NOTE: Wage & Hour Administrator lacks Adj function and cannot issue binding rules.  All he can do is bring suits and issue injunctions under the FLSA and issue “guidance” to private actors on the situations under which he might or might not bring suit
· ISSUE: Is “waiting time” “working time” under the FLSA?

· I.e., can you get overtime for hanging out and playing dominoes?

· Holding: Waiting time could be working time, but we’ll defer to the Administrator’s decision.

· Reasoning: Administrator gave persuasive reasons for his decision, so Court defers.
· Court more likely to defer to agency if agency provides persuasive reasons for its decisions.  Factors affecting how persuasive an agency is include:
· (a) Validity of agency’s reasoning

· (b) Consistency of agency’s position as compare to its past positions

· (c) Thoroughness of consideration agency gave to the question
· NOTE: How Skidmore compares with Hearst and Packard:

· Concerns a relatively small group of workers, so more like Hearst
· Involves clarifying relationship between two working categories, so more like Packard (“naked question of law”)

· Summary of the pre-Chevron regime:
· (1) Pure questions of fact (Universal Camera/Allentown Mack)

· Formal proceedings (§§ 556/557): “Substantial evidence” test

· Informal proceedings (non-§§ 556/557) “Arbitrary and capricious” test

· Lots of deference

· (2) Conclusions of law (“law-deciding”):

· De novo review (no deference) if “naked question of law” (Packard)

· (3) Mixed questions of law and fact:

· I.e., applying statutory standards to the facts of a particular case

· Balancing test; many factors in play:

· Defer when Congress has clearly delegated the decision to the agency (Hearst)

· Defer if agency has given persuasive reasons for its decision (Skidmore)

· Do not defer if the decision concerns a really important issue (Packard)

· NOTE: Lots of room for court to appeal to and ignore whichever factors they wish in order to justify reaching a particular conclusion

Chevron
· The Chevron test:
· Step 0: Does Chevron even apply?
· Chevron applies when the agency: 

· Administers the statute in question (i.e., the statute is the agency’s organic statute), 

· Has been charged with fulfilling the statute, or 

· In some other way stands in relation to the statute

· SO, this raises the question similar to that in SeaCoast: In taking some particular action, is an agency construing its own organic statute, or is it construing the APA or some other statute?

· If agency is construing its own organic statute, Chevron applies

· If agency is construing the APA or some other statute (not its organic), Chevron does not apply and the Court should not defer to the agency’s interpretation
· Step 1: Has Congress clearly spoken to the precise question at issue (i.e., does the statute provide a clear answer to this particular question)?
· If YES, end of inquiry; what Congress has said governs and Court merely decides whether the agency’s interpretation coheres with Congress’s unambiguously expressed intent
· “Yes” means that the statute is not ambiguous and that Congress has specifically spoken to the question at issue

· If NO, proceed to Step 2
· “No” means the statute is ambiguous, that Congress has not directly spoken to the precise question at issue

· E.g., precise question at issue in Chevron is whether “stationary source” means each individual pollution-emitting device in a plant, or means the plant as a whole

· NOTE: In Step 1 analysis, the Court does not defer to the agency (i.e., the Court does not defer on the issue of whether Congress clearly spoke to the precise question at issue
· Step 2: Is the agency’s interpretation reasonable (i.e., is agency’s answer based on a reasonable construction of the statute)?
· This step give agencies lots of room to maneuver

· Barron: Two meanings of “reasonable”:

· (1) Statutory ambiguity means merely there are a range (zone) of possible ways for resolving the ambiguity, all of which are reasonable, and that the agency just needs to choose one of those reasonable resolutions of the ambiguity

· I.e., Does the agency’s interpretation of the statute fall within the permissible range of reasonable interpretations?

· NOTE: This seems to collapse Step 2 into Step 1: If there’s permissible range of reasonable interpretations of the ambiguity, then that means Congress spoke to the precise issue of which interpretations are or are not reasonable

· (2) The agency’s reasoning process in selecting a particular interpretation needs to have been reasonable

· NOTE: This makes Step 2 the functional equivalent of “arbitrary and capricious” review, and provides the agency greater deference
· How Chevron Differs From the Pre-Chevron Regime:
· Change in focus of inquiry:
· Pre-Chevron: Focus is on whether question if pure law, pure fact, or a mixed question of law and fact
· Courts supposed to defer if question not purely a question of law (i.e., question of fact or mixed question of law and fact)
· After Chevron: Focus is on clarity, did Congress specifically address the precise issue at question?
· SO, clearer framework following Chevron:
· Review proceeds now on the basis of a two-step test, not some vague body of “relevant factors” (i.e., rules trumping vague “standards”)
· NOTE: Over time, the court has announced more and more exceptions to the basic Chevron test, gradually muddying up the framework
· As the framework becomes less clear, so too does the law/policy distinction
· Greater potential for agency deference:
· After Chevron, Court defers whenever statute is ambiguous and agency acts within the permissible zone of interpretations, even when question is mixed fact and law or even a pure question of law
· Importance of the particular question no longer relevant
· “Persuasiveness” of agency’s reasons no longer relevant (so long as agency’s explanation is “reasonable”)
· Court no longer supposed to set policy:
· In Packard, the Court said it would decide policy questions when those questions were mixed questions of law and fact
· After Chevron, the Court is supposed to avoid policymaking (either Congress has already laid down a policy, or its up to the agency to do so under a reasonable interpretation of the statute
· IMPORTANT: Because the central focus is on whether the statute is clear or ambiguous, methods of statutory interpretation become incredibly important.  
· So, question then becomes: Which method of interpretation is most appropriate under Chevron?
· Textualism: Court’s focus should be on the text itself and how clear the text is
· BUT, Chevron is really about discerning Congress’s intentions (whether Congress meant specifically to address the question at issue), and textualism allows the Court to ignore legislative history showing Congress’s plain intention
· Also, focusing purely on the text might lead one to find ambiguity too often, resulting in too much agency deference
· NOTE: In practice, the result is the opposite; textualists often work really hard to find a meaning in the text
· Purposivism: Chevron is really about getting at Congress’s underlying intention in passing the statute (“Did Congress mean to speak to this particular question?”)
· BUT, purposivism can muddy language that on its face seems abundantly clear
· Pragmatism: Congress in passing the statute was trying to solve some problem, so Court should defer or not based on whether that will best address the particular problem
· Maybe court wants to find ambiguity as much as possible so question always becomes one for the agency of determining which policy is best
· BUT, if it’s clear Congress meant to address this particular question, it’s not clear the best policy is still to allow the agency to decide
· Maybe court wants to find or not find ambiguity depending on what it thinks is the proper distribution of power between courts and agencies
· BUT, if Congress has been clear, deferring to agency on distribution-of-powers grounds robs Congress (the body supposed to be deciding) of its proper institutional authority
· COUNTER: Why pragmatism is the absolute wrong way a judge should be interpreting statutes under Chevron:
· Chevron is about judicial deference to agency policy, and the pragmatic approach is fundamentally about what the judge thinks is the right course of action
· Barron: Statutory principle for which Chevron has come to stand:
· Three things a judge might be doing when she construes a statute:
· (1) Law-implementing: Implementing the statute as the statute directs
· No discretion; judge merely applying the statute
· (2) Law-interpreting: Deciding what the statute means
· (3) Policymaking: Making policy 
· Roundly thought to be inappropriate for judges to do
· Chevron has come to stand for the statutory interpretation principle that once a judge gets beyond law-implementing, it’s hard to know whether she’s merely law-interpreting or actually making policy.  
· If you take this view, you will think that judges should avoid law-interpreting so as to avoid the possibility of making policy in the “name” of law-interpreting and stick solely to law-implementing
· I.e., if you take this view, you want to divide the world more clearly between law-implementing and policymaking, which is why Chevron says to leave ambiguous questions in the hands of agencies
· IMPLICATION: If you feel like you’re having to do interpretation at Step 1, you should find ambiguity and proceed to Step 2, because you want to avoid interpretation out of fear that what you’re really doing is making policy
· Legal basis for Chevron:
· Constitution:
· Chevron constitutionally mandated:
· If Court fails to defer when statute is ambiguous, Court is exercising either Art. I legislative power (which belongs to Congress) or Art. II executive power (which belongs to the agency)
· When the unelected Court makes policy on the basis of statutory ambiguity, that constitutes unconstitutional lawmaking under our constitutional scheme of democratic accountability
· BUT, we let courts resolve ambiguities in contexts absent agency interpretations, and court has to intervene in the first place to determine whether the agency has authority to make the decision at all
· CONTRA: Chevron constitutionally prohibited:
· Nondelegation doctrine: Chevron suggests Congress can delegate to agencies without defining the limits of such delegation (i.e., by leaving the bounds of its delegation ambiguous/up to the agency’s “reasonable” interpretation)
· I.e., Chevron seems to permit Congress to delegate to agencies without identifying an intelligible principle by which agencies must determine the bounds of their own power (i.e., the bounds of the powers Congress has delegated to them)
· BUT, there are limits on how agencies may interpret the bounds of Congress’s delegation of power to them, viz., the interpretation must be “reasonable”
· Barron: The Constitution neither mandates nor prohibits Chevron, so Chevron is best understood as a doctrine to be adopted or abandoned without reference to the Constitution
· APA (§ 706):
· Not obvious that § is authority for Chevron; § 706 seems to contemplate lots of meaningful review.  So, possible that Chevron actually trumps § 706
· BUT, § 706 seems to give courts some discretion in deciding what sorts of review to engage in (i.e., how strictly to review agency action)
· SO, Chevron and the pre-Chevron regime both fit within the bounds of § 706
· Barron: § 706 doesn’t really mandate or prohibit Chevron, so, again, it’s really a decision for Congress and the Courts to make
· Organic statute:
· Ambiguity in an organic statute constitutes an implicit delegation of decision-making authority to the agency
· I.e., as to all questions it has not clearly resolved itself in the organic statute, Congress has delegated the decisional power to the agency
· Congress created the agency in the first place so it wouldn’t have to directly address all questions itself
· IMPLICATION: Congress could end Chevron deference by passing a statute telling courts to conduct de novo review of all of an agency’s actions
· Is Chevron good policy?
· PROS of Chevron:
· Expertise:
· Chevron shifts decision-making power from Congress and the courts to agencies, which is a good thing because agencies are more competent decision-makers than Congress or the courts

· Agencies are more neutral than Congress and have more expertise in the subject-matter than courts

· NOTE: This is the same argument made earlier for a broad non-delegation doctrine

· Greater political accountability:
· Agencies more politically accountable than courts

· Congress has more control over agency than courts

· President is elected, courts are not

· Chevron also makes Congress more politically accountable for agency action because agencies more likely to push the envelope (knowing they’re more likely to be upheld), forcing Congress to respond

· Flexibility:
· Chevron gives agencies more freedom to set the bounds of their own authority

· Also, when a court says a statute allows or prohibits some action, that interpretation becomes fixed; agencies, on the other hand, can change their views/interpretations more easily 
· Induces agency to act:
· Presumption that decisions will be validated makes agency more likely to act
· Less uncertainty for agency/greater confidence that decision won’t be overturned

· Without Chevron, agencies less likely to push the limits of their statutory authority because greater possibility that they might lose

· It’s good that Chevron induces agencies to act because the quality of regulatory product coming from agencies is likely to be better than that coming from Congress (too slow-moving, subject to capture) or courts (too removed from the realities on the ground)
· More realistic view of statutory interpretation:
· Honesty in admitting that statutes are ambiguous

· BUT, maybe better to leave decision-making power with courts because courts at least try to figure out Congress’s intent, whereas agencies instead focus on the best policy choice

· Clarity:
· Clearer rules: Many courts, but only one agency

· Also, incentivizes Congress to be more clear up front

· CONS of Chevron:
· Strips neutral third-party actor (court) of review function:
· Agency might be subject to capture

· Concern about over-regulation

· Compounds problem of congressional buck-passing:
· Encourages Congress to be ambiguous

· BUT, maybe Chevron makes Congress more accountable by putting onus on Congress to respond when agencies acting awry

· Puts expertise and politics on the same plane as a valid and legitimate exercise of agency authority:
· Agency can do as it pleases provided it’s reasonable

· Undermines democratic accountability:

· At least courts try to give effect to Congress’s intention; Chevron gives unelected actors power to make their own decisions as they see fit, unimpeded by Congress, the president, or the courts

· SO, to extent Chevron is good because it permits unfettered agency expertise, it’s also bad because it undermines democratic accountability

· Gives president too much power:
· Chevron is attractive only inasmuch as it’s a good thing to allow agencies to act free of congressional or court interference (thereby increasing the president’s power vis-à-vis the other Branches)

· Barron thinks this is a much more powerful objection to Chevron than the non-delegation objection

· Possibility of inferior regulatory product:

· Greater likelihood of being upheld might lead agencies to create inferior work product because agencies don’t have to work through as many alternatives

Applying the Chevron Test

· Chevron v. NRDC, Inc., US SC, 1984 (p.1026) (Steps 1 & 2 review)
· ISSUE: Is the EPA’s decision to allow states to treat all of the pollution-emitting devices within the same plant as though they were encased within a single “bubble” a reasonable construction of the statutory term “stationary source”?
· If “stationary source” means each individual pollution-emitting device in a plant, plants can only replace a particular pollution-emitting device with one that emits less pollution.
· Assumption is that this definition would lead total plant emissions to decrease over time.
· On the other hand, if “stationary source” means the entire plant (“plantwide” definition), then plants can add a new pollution-emitting devices that pollutes more than the particular device it replaces, so long as total plantwide emissions do not increase (i.e., so long as pollution increase is offset by pollution decrease somewhere else within the plant)

· Assumption is that this definition would tend to maintain plant emissions over time

· This is known as the “bubble rule”

· DC Cir. decision shortly after statute was passed said EPA must apply bubble rule when a statute’s policy goal is to maintain current emissions levels, but cannot apply bubble rule when a statute’s policy goal is to decrease current emissions levels (putting “legal gloss” on policy analysis)

· Based on this decision, EPA initially determined “stationary source” as used in the remedial statute to mean each individual pollution-emitting device because the statute was intended to decrease and not to maintain emissions
· SO, not clear EPA was acting entirely independently in deciding not to use he bubble rule

· New administration then enters, conducts reexamination of regulatory “burdens and complexities” based on cost-benefit analysis, and decides to apply the bubble rule (i.e., revise definition of “stationary source” as used in the remedial statute to refer to the entire plant)

· Remedial statutory scheme involves a trade-off between economic growth (costs) and the environment (benefits)

· NOTE: EPA could have attacked prior DC Cir. decision as a pure legal rule not requiring agency deference on the grounds of inconsistency because the DC Cir. mandated the bubble rule in some instances and prohibited it in others.  EPA chose not to go this route because it risked a decision that overturned the DC Cir. on consistency grounds by prohibiting application of the bubble rule anywhere.

· I.e., less risky for agency to argue deference than consistency.

· NOTE: Up to the point of the US SC’s decision, there had been no suggestion that the Court should change the standard of review of agency actions.  To that point, the fight had been all about politics and policy choices.

· Holding: Statute is ambiguous on whether “stationary source” applies to individual pollution-emitting devices or individual plants as a whole, and EPA’s interpretation of “stationary source” to mean individual plants as a whole is reasonable, so Court defers to EPA and upholds EPA’s interpretation.

· Reasoning: Because statute is ambiguous as to what constitutes a “stationary source,” the only requirement is that EPA regulate in a reasonable manner.  The only real constraint on how agency can interpret “stationary source” is that the agency must balance economic and environmental interests

· Possible reasons for statutory ambiguity:

· (1) Congress consciously delegated this particular decision to EPA’s expertise by leaving the statute ambiguous

· (2) Congress failed to form a political coalition to address this specific issue, so left unresolved

· (3) Congress did not even think about this particular question
· Implication of this would be that we should avoid reading too much into what Congress did say in the statute
· Whatever the reason for the ambiguity, if Congress is going to punt on the question, resolution should lie with another elected actor (the president)
· Why leaving it to the agency to resolve the statutory ambiguity does not violate the non-delegation doctrine:
· “Ambiguity” in the statute still bounded by the intelligible principle Congress laid down within the statute (viz., the statute’s general purposes), which sets the bounds of reasonable agency interpretation
· I.e., the agency’s discretion is bounded by the statute’s general purposes, so agency’s discretion does have meaningful limits
· SO, Chevron works under the non-delegation doctrine because the non-delegation doctrine is so broad and toothlesss 
· QUESTION: How would Chevron play out under the pre-Chevron regime?

· Application of law to facts, so seems like mixed question of law and fact, so under Hearst Court might defer to EPA

· BUT, case doesn’t focus on individual facts but rather the meaning of “stationary source” in the abstract, so may be more liked a “pure” question of law, meaning that under Packard the Court won’t defer to EPA

· Also, this seems like really important issue affecting lots of plants

· So, a lot of uncertainty how Chevron would come out pre-Chevron, whereas under Chevron the answer is quite clear—statute is ambiguous so defer to the agency

· Thus, we see how Chevron facilitates greater certainty in agency action (less uncertain how question will play out under Chevron than pre-Chevron)

· MCI v. AT&T, US SC, 1994 (p.1052) (Step 1 review)
· Federal Communications Act (FCA) requires common communications carriers to file tariff schedules with the FCC, but § 203(b) authorizes the FCC to “modify” any requirements of § 203.  FCC concludes RM proceeding by making filing of tariff schedules optional for all “non-dominant” long-distance carriers (i.e., for all carriers but AT&T).  
· Previously FCC had required all carriers, dominant and non-dominant alike, to file tariff schedules; FCC says new policy will remove barriers to entry and inhibit AT&T’s ability to engage in predatory pricing.

· Possible rationales for FCC’s decision to change tariff filing requirements:

· (1) AT&T has too much market share, so FCC wants to be unfair to AT&T and reduce its market share by making sure AT&T’s competitors know its prices so they can underprice AT&T

· (2) Tariff filing requirements are a barrier to entry for non-dominant carriers because facilitates parallel pricing or underpricing by AT&T to snuff out competitors (because AT&T can take a loss for the amount of time it takes for a competitor to fold).  So, if AT&T never knows what prices its competitors are charging, AT&T will be unable to game the market

· Holding (Scalia): Step 1 inquiry.  No ambiguity in statute as to this particular question (i.e., Congress spoke directly to the question of whether the FCC could eliminate the filing requirements for non-dominant carriers) so Congress’s unambiguously expressed intent governs.  Congress in the FCA spoke directly to the question of whether the FCC may waive tariff filing requirements for all non-dominant carriers and specifically prohibited the FCC from doing so.  “Modify” means small, incremental changes, and FCC’s decision to waive tariff filing requirements for non-dominant carriers goes to the very heart of the FCA.  Therefore, FCA may not waive tariff requirements for non-dominant carriers.
· Reasoning: 

· “Modify,” as used in the FCA, means small, incremental changes, not big changes.
· NOTE: Scalia looks to dictionaries in defining “modify” this way.
· Agency receives no deference on meaning of “modify” because this is a Step 1 inquiry (determining whether organic statute is ambiguous)

· BUT, not enough merely to define “modify;” must also determine whether FCC’s policy change fits into this narrow definition of “modify” (i.e., fits within the meaning of the statute)

· Congress clear that tariff-filing requirement lies at the heart of the statute.

· Scalia deploys purposive method of interpretation here (focuses on the statute’s general purposes)

· By definition, then, any change that has the effect of exempting large numbers of carriers from filing tariffs will be a significant change (i.e., more than a mere “modification”), because such a change will eviscerate the heart of the statute
· Agency again receives no deference on whether waiving the tariff filing requirement for non-dominant carriers is a major change or rather merely a “modification,” because this is still a Step 1 inquiry
· Now that Scalia has determined the statute is not ambiguous, he is examining whether the agency’s action comports with the statute’s unambiguous meaning (viz., the agency make small or incremental changes to § 203’s requirements)

· If Congress had meant to give the FCC power to make so drastic a change as exempting all non-dominant carriers from the FCA’s filing requirements, we would expect Congress to have clearly indicated that the FCC had the power to make this change

· I.e., with such an important decision, we expect that if Congress wanted the FCC to have power to take this action, Congress would clearly have indicated that the FCC had such power (rather than cryptically granting this power through the term “modify”)

· NOTE: This principle comes strongly into play in B&W
· QUESTION: Is Scalia’s opinion consistent with Chevron?

· Scalia’s made the right moves—asking if the statute is clear or ambiguous—but it’s not really clear that the heart of the statute is the tariff-filing requirement, so Scalia should defer to the agency on whether waiving the requirements is a major change or only a “modification”
· I.e., Scalia should defer to the agency on what the “heart” of the statute is

· Dissent (Stevens):

· Agrees with Scalia that “modify,” as used in the FCA, means small changes

· BUT, disagrees with Scalia that the “heart” of the statute is clear, so would defer to the agency on whether waiving tariff requirements is a major or minor change

· “Heart” of statute, rather than being tariff-filing requirement, instead might be protecting against unreasonable rates and encouraging competition

· Thus, FCC can eliminate the tariff-filing requirement without eviscerating the heart of the statute (i.e., making elimination of the tariff-filing requirement a mere “modification”) so long as agency takes other steps to encourage competition (because tariff-filing requirement is merely a means to the end of encouraging competition)
· SO, Stevens finds ambiguity at Step 1 as to whether eliminating the rate-filing requirement is a modification or a major change (i.e., Congress did not speak directly to the question). 
· I.e., it’s not entirely clear how fundamental the tariff-filing requirement is to the FCA, so Court should defer so long as FCC’s interpretation is “reasonable” 
· Proceeding to Step 2, Stevens, finds FCC’s conclusion that eliminating the rate-filing requirement is only a modification to be a reasonable interpretation of the statute and so would defer to the FCC.
· PROBLEM: If we defer to the agency’s interpretation of what constitutes the “heart” of the statute, we’re really deferring to the agency on the question of the statute’s overall purpose.  Chevron merely left it to the agency to determine the purpose behind a particular statutory provision; Stevens approach, in contrast, leaves it to the agency to determine the purpose behind the entire statute.  This seems a much larger/more important question, which we may not want to leave entirely to the agency’s discretion

· FDA v. Brown & Williamson, US SC, 2000 (p. ???) (Step 1 review)
· FDA concludes nicotine is a “drug” within the meaning of the Food, Drug, and Cosmetic Act (FDCA) and moves to regulate (i.e., asserts jurisdiction to regulate) it as a “drug” and cigarettes and smokeless tobacco are “drug delivery devices.”  For sixty years, FDA had previously been saying it lacked jurisdiction over tobacco, but now reverses course. 
· FDCA defines “drug” to include “articles (other than food) intended to affect the structure or any function of the body”
· FDA regulation does two things:
· Asserts jurisdiction (power to regulate) over the tobacco industry
· Regulates tobacco products in a particular way (limiting marketing techniques geared towards teenagers, etc.)
· Why FDA may have decided to regulate tobacco now, after not regulating it for sixty years:
· Probably not fact that tobacco is harmful; this has been known for a long time
· Rather, reason probably is that the political environment has changed; public recognizes better the dangers of tobacco and is more willing to accept tobacco regulations
· PROBLEM: Politics (public willingness) shouldn’t really be part of an agency’s regulatory calculus
· RESPONSE: Given the way the administrative state is set up, politics are always relevant to any agency decision
· Agency needs president on board, even if president is unlikely to step in and shut regulation down in the event he opposes the regulation (because it would look bad for him politically), in order to protect against potential congressional efforts to overturn the regulation, which would require the president’s signature
· So, assuming agency wants president on board, agency needs to promulgate regulation in a way that accords with public opinion, because the president is very attuned to public sentiment
· Thus, though public relations issues technically lie outside the agency’s missions, legally the administrative state has been structured in a way that forces agencies to consider public opinion

· I.e., it’s part of an agency’s job to make sure its regulations stick
· So, agency’s policy choice really a combination of (1) what will have the desired results and (2) what will succeed politically
· Also, new revelations indicate cigarette companies have purposefully been spiking the amount of nicotine in cigarettes to make them more addictive, which seems to fit well within the FDCA’s definition of drug as an article “intended” to affect the structure or function or the body
· So, highlighting nicotine’s addictive power is really more helpful to the FDA in its efforts to regulate tobacco than is highlighting nicotine’s harmful effects, because it’s the addictive aspect that makes nicotine a drug, not merely its other harmful effects
· BUT, FDCA says that drugs which cannot be made safe their “intended” purposes must be taken off the market.  Doesn’t this seem to say cigarettes must be banned, because nicotine can never be made safe for its “intended” purpose (because it has no safe “intended” purpose)?
· FDA’s response: Statute gives FDA discretion to forgo an outright ban if an outright ban would impose greater adverse health consequences than more limited regulatory measures
· Also, calling tobacco a “drug delivery device” rather than a straightforward “drug,” gives the FDA more remedial regulatory discretion under the FDCA
· Holding: The FDCA clearly says that the FDA lacks authority to regulate tobacco.  The FDA’s regulation conflicts with Congress’s clearly expressed statutory intent and is therefore struck down under Chevron.
· NOTE: This is Step 1 review, so the FDA gets no deference.
· Reasoning: Three pieces to the Court’s analysis:
· (1) If cigarettes were a drug, under the FDCA they would have to be banned (FDCA requires all unsafe drugs to be banned).  It’s clear, however, that Congress does not want cigarettes banned, so it must be the case that the FDA lacks jurisdiction over cigarettes
· From other statutes and resolutions, it’s clear that Congress does not want to ban cigarettes
· NOTE: The Court here strikes down the FDA regulation at Step 1.  Congress clearly intended that the FDA not be able to regulate cigarettes, so the FDA’s action directly conflicts with Congress’s unambiguously expressed intent.
· (2) Legislative history shows that Congress has created a regulatory scheme under the assumption that the FDA lacks jurisdiction to regulate tobacco products, so FDA must lack jurisdiction
· I.e., subsequent acts by Congress indicate that Congress intended the FDA not to have jurisdiction over tobacco (need to look at statutory provisions in context)
· BUT, fact that Congress has laid down some regulations doesn’t mean it meant to preclude FDA from itself regulating 
· (3) For the past sixty years, FDA has continuously been telling and testifying to Congress that it lacks jurisdiction over tobacco
· BUT, before FDA may well not have had jurisdiction because it wasn’t clear before that nicotine is a drug; now that we now tobacco companies have been spiking their cigarettes with nicotine, it’s abundantly clear that nicotine is a drug
· Connection to MCI: “Market structure” has changed
· Also, nothing in Chevron says that agencies can’t change their minds
· The “extraordinary case” rationale:
· QUESTION: This question here seems similar to the “stationary source” question in Chevron, also Hearst-like in that it concerns application of facts on the ground to a particular statutory definition, but Court doesn’t defer.  Court also looks beyond text of statute to decide question.  Why does it do these two things?
· ANSWER: This is a huge industry and a hugely important question, so it doesn’t make sense that Congress would have delegated regulatory power over tobacco to the FDA so cryptically.  With important questions, the Court assumes that if Congress meant to delegate the power at issue to the agency, it would have done so clearly.
· SO, under the Chevron framework, with really important cases the Court forces Congress to act with greater clarity before the Court will defer to the agency

· I.e., with really important cases the Court sets a higher threshold for what constitutes “ambiguity” (Chevron as vehicle for democratic accountability)
· To the extent that Chevron rests on the idea that statutory ambiguity constitutes an implicit delegation from Congress to the agency to fill in the gaps, in really important cases we may hesitate before concluding Congress intended an implicit delegation
· Connections to MCI and Benzene: MCI says Court’s interpretation should be guided by “common sense,” and Benzene says common sense indicates we shouldn’t give an agency free reign to regulate large swaths of the economy unfettered
· BUT, maybe Congress here meant to allow the FDA to regulate tobacco, but id so cryptically so as not to draw the attention of the powerful tobacco lobby (“hiding elephants in mouse-holes”)
· RESPONSE: We don’t want Congress to be able to slip such important issues silently by, because that diminishes democratic accountability
· REJOINDER (Breyer): Congress is just giving greater power to the president.  There’s no reason we should prefer Congress to the president in really important situations.  After all, the president is elected nationwide, while Congress is elected locally.
Summarizing the Post-Chevron World
· Factors that seem most relevant in the post-Chevron world

· (1) Statutory clarity/ambiguity
· (2) Importance of the issue (following MCI and B&W):
· “Importance” in the post-Chevron world means:

· Regulatory consequences

· How central the issue is to the statute itself 

· Whether the issue goes to the “heart” of the statute (MCI)

· If an issue is so important it’s not credible to think Congress lacked a view, the Court will refuse to defer to the agency
· BUT, Chevron itself says that when Congress has been ambiguous, it makes no difference why it’s been ambiguous
· Also, in the case of older statutes, it’s only reasonable that there would have been lots of questions that wouldn’t even have occurred to Congress at the time of passing, because science or market conditions were so different back then
· (3) Regulation-induced reliance by Congress (B&W):
· When an agency’s actions have led Congress to rely on a particular interpretation of a statute, the Court will refuse to defer when the agency adopts a new interpretation of the statute
· (4) Types and variety of interpretive approaches:
· How big is the Court’s interpretive toolbox?
· Text?
· Legislative history? (B&W)
· Purpose of the statute? (MCI)
· Is the post-Chevron world truly different from the pre-Chevron world?
· Initially, the big question under Chevron seems to be clarity vs. ambiguity, as opposed to the pre-Chevron focus on facts vs. law
· BUT, following MCI and B&W, the importance of the particular issue (in general or to the statute itself) seems just as central as the statute’s clarity/ambiguity
· SO, Court has put brakes on Chevron in its strong form by adding to the mix inquiries into the particular issue’s importance and whether we really would expect Congress not to have spoken to the issue
· Court also willing to do a lot at Step 1, not even reaching Step 2
· Barron: Chevron is a distinct inquiry from the pre-Chevron regime.  Chevron’s focus on clarity and doctrine of deference gives agencies greater confidence and induces courts of appeals to conduct agency review with greater restraint.
· BUT, the manipulability of Step 1—courts can decide a statute is “clear” or “ambiguous” based on any number of methodologies, including based the statute’s “heart”—still gives courts lots of wiggle room (see MCI)
· Closing thoughts:
· One way to understand Chevron is as exemplifying the indeterminacy of the line between statutory interpretation and policymaking
· A statutory ambiguity can be either a purposeful delegation to the agency or just an ambiguity
· Court usually offers a policy-based rationale when deciding how to interpret or resolve statutory ambiguities
· Sometimes, though, the court actually does just defer to the agency’s interpretation/resolution of the statutory ambiguity
· When he was at OLC, Barron urged agencies to give policy reasons for their decisions, because policy rationales play into the notion of agencies using their knowledge and expertise to resolve problems, unlike traditional statutory interpretation, which a court can do itself
· The foundation of Chevron is that as between the agency and the court, we want the agency to be making the policy; this gives agencies an incentive to frame their decisions/conclusions of law in policy terms
· Chevron also exemplifies the ongoing concern about giving agencies sufficient discretion to be effective while still sufficiently reigning them in to prevent abuses

· Barron: The pendulum doesn’t just swing back and forth between granting agencies discretion one day and reigning them in the next.  Rather, the Court grants agencies discretion through one set of doctrines (Chevron, VY ), but then creates a entirely new set of supplemental doctrines (NS, MCI and the “heart” of the statue, B&W and the “extraordinary case” rationale) to address concerns about giving agencies too much discretion
4. “Hard Look” Review (the “Arbitrary and Capricious” Test)

Basics of “Hard Look” Review

· Central point: Court requires “reasoned” decisionmaking
· Inquiry is whether agency’s explanation of why made decision based on that evidence is reasonable
· NOTE: Barron hesitates to call “hard look” review “arbitrary and capricious” (as some do), because the standard of review for factfinding under § 553 is also “arbitrary and capricious”
· “Hard look” review imposes an additional layer of judicial review beyond constitutional, procedural, and substantive factfinding/law-deciding review

· Court examines the logic and quality of the agency’s decisionmaking, wants to see justifications for why the agency acted the way it did

· IMPORTANT: Court willing to come up with a reasonable rationale for congressional decisionmaking on its own, but when it’s an agency action the court will not come up with the reasonable rationale; rather, the agency must come up with the reason itself (see Chenery)

· Rationale behind “hard look” review:

· Agencies not directly elected

· Potential for agency capture

· We allow delegations to agencies precisely because agencies are experts, so we want to make sure agencies actually use their expertise in their decisionmaking

· Drawbacks to “hard look” review:

· The entire administrative state is designed to be pro-agency, not pro-judiciary

· Judges are no better decisionmakers than are agencies, especially in areas of agency expertise

· Concern about courts assuming a heavy role in administrative decisionmaking (see Vermont Yankee)

· Slows agency decisionmaking down because now agencies have to go along with the review and state all their reasons for acting (see State Farm)

· Intensive review shifts power in an agency away from politically oriented types who really want to get things done (e.., deregulation)

Conducting “Hard Look” Review
· After court has reviewed an agency decision for constitutional procedural, and substantive factfinding/law-deciding questions, the only thing left is so-called substantive “hard look” review
· State Farm: The scope of review under the “arbitrary and capricious” standard is narrow and a court is not to substitute its judgment for that of the agency.  Nevertheless, the agency must:
· Examine the relevant data, and
· Articulate a satisfactory explanation for its action including a “rational connection between the facts found and the choice made.”
· BASIC TEST (State Farm): Normally, an agency rule would be arbitrary and capricious if the agency:

·  (1) Has relied on facts which Congress has not intended it to consider, (beyond scope of legal authority)
· (2) Entirely failed to consider an important aspect of the problem, or (common sense)
· (3) Offered an explanation for its decision that: (logic)
· (a) Runs counter to the evidence before the agency, or

· (b) Is so implausible that it could not be ascribed to a difference in view or the product of agency expertise
· The reviewing court should not attempt itself to make up for such deficiencies; the court may not supply a reasoned basis for the agency’s action that the agency itself has not given. (Chenery)
· Overton Park (Citizens to Preserve Overton Park, Inc. v. Volpe), US SC, 1971 (p.989)
· Statute provides that SecTran can approve federal funding for a highway through a park only if there are no prudent and feasible alternatives to routing the highway through the park. SecTran approves funding for highway through Overton Park in Memphis, TN, is sued for violating statute because he made no formal findings.

· Procedural review:

· SecTran’s action was informal Adj: 
· Only hearing requirement is that SecTran hold public hearing to inform the public of his routing decision.  This is not sufficient to trigger §§ 556/557, so action clearly was informal.

· Seems like Adj: Fact-specific decision that applies only to this particular case; not setting general rule for deciding when to run highways through parks

· SecTran acted as though he thought his action was informal Adj:

·  § 553 (informal RM) requires N&C and statement of basis and purpose.  SecTran did neither, only announced his decision, so if action was informal RM rather than informal Adj, he violated the APA
· NOTE: Perhaps in a close case like this, it makes sense to say that if an agency treated a decision like it fell under one category or the other (RM or Adj), the court should consider the agency’s belief on the issue into its review

· BUT, this is a question of interpreting the APA.  Why should the court defer to agency on the agency’s interpretation of the APA?

· SO, no procedural problem because agency fulfilled all the requirements of § 555 (informal Adj) merely by issuing its decision (PBGC).  All that’s left for the court is substantive review

· Substantive review:

· THRESHOLD QUESTION: Can the court review the SecTran’s decision in the first place?

· See “5. Reviewability” below for exceptions when agency action is not reviewable
· Holding: The decision to fund highways through parks is not “committed to agency discretion by law” because the statute allows the SecTran to approve such highways only if there are no “feasible and prudent” alternatives
· I.e., statutory standard is that determination of whether alternatives are “feasible and prudent” is to be made purely from an engineering perspectives
· Reasoning: When statute says SecTran may approve funds for highway through park only if no “feasible and prudent” alternatives exist, statute precludes SecTran from considering costs and instead limits him only to considering feasibility from an engineering perspective
· Connection to Chevron: Statute clearly indicates Congress meant to prevent SecTran from approving highways through parks unless engineering problems make alternative routes impossible
· This comes from a purposive reading of the statute; a textualist reading posits much more ambiguity
· COUNTER: If Congress clearly meant to prevent the SecTran from considering anything but engineering problems, why did it use language (“feasible,” “prudent”) implying lots of discretion
· BUT, maybe “feasibility” just means the agency should use its judgment, which means the SecTran’s decision does fall under § 706’s second exception
· “Hard look” review (review “beyond the facts”): After conducting substantive review of agency factfinding and decision, court conducts “hard look” review of the record to see whether agency’s decision was “arbitrary and capricious”
· Central question: Given the facts and the law, does the agency have a coherent, reasoned explanation for its final decision?

· I.e., can the agency articulate a reasoned justification for its final decision (i.e., logically connect the facts and the law to its final decision)?
· Court wants agency to look at the right factors and make logical connections between the facts and law and its final decision 

· NOTE: If agency is unable to articulate a coherent claim, the court will not do it for the agency
· Test for determining whether agency’s action was “arbitrary and capricious”:
· (1) Has agency considered the “relevant standards”?

· (2) Has agency made a “clear error in judgment”?

· NOTE: Court identifies no standard for determining what constitutes a “relevant standard” or a “clear error of judgment”

· PROBLEM of the lack of a record: Because this was informal Adj (§ 555), there is no record to examine to determine whether SecTran’s decision was “arbitrary and capricious”

· SOLUTION: Court remands to create a full record:
· Court does not require “formal” findings since doing so would impose an additional procedural requirement in violation of VY/PBGC, 
· BUT, court does say district court can compel SecTran to appear and testify

· Thus, here we see a central tension in the APA: Minimal procedural requirements up front, but strong presumption of review ( If there’s no record created during agency decisionmaking, reviewing court will later have to try to construct one

· Why this is BAD: Agency didn’t know it was going to need to explain itself, so is caught under the gun when later it’s instructed to present the record
· Why this is GOOD: Knowing that there’s a likelihood of record review in controversial cases is good for agencies because it forces them to be more thorough and formal in their decisionmaking process
· NOTE: This doesn’t entail a VY-like problem (imposing requirements beyond what the APA requires), because judicial review of agency action is already required by § 706 of the APA itself

· State Farm (Motor Vehicle Manufacturers Association  v. State Farm), US SC, 1983 (p.1002)
· Statute creates National Highway Traffic Safety Administration (NHTSA) to issue regulations “practicable to meet safety needs.”  Under Carter, NHTSA issues rule requiring car manufacturers to install one or the other of two passive restraint systems: airbags or automatic seatbelts.  Reagan’s SecTran comes into office and rescinds the rule.
· NHTSA’s reasoning for rescinding the rule: Rule would cause no real safety benefits but would be hugely costly to the already struggling auto industry.
· Why rule would not increase safety: All manufacturers seem to be choosing the seatbelt option, and because the automatic seatbelts are detachable they will not save many additional lives

· NOTE: Agency decisionmaking driven by factor outside their statutory charge (i.e., not relevant to safety considerations), viz., promoting the auto industry

· Connection to B&W, where agency seems to be considering possible change in public sentiment in adopting tobacco regulations
· BUT, maybe promoting the auto industry isn’t actually outside NHTSA’s statutory charge, because the statute instructs NHTSA to issue “practical” regulations

· Court rejects this notion: Regulation’s costs and benefits may be relevant, but the state of the auto industry is not
· NOTE: Court finds agency’s interpretation of statutory “practicable” standard to preclude regulations that don’t incur safety benefits to be reasonable, so agency action passes the law-deciding review (all that’s left is factfinding and “hard look” review

· Holding: NHTSA’s decision to rescind rule overturned because NHTSA failed to consider all the relevant aspects of the problem.
· NOTE: Court not saying that NHTSA’s decision was wrong, court only saying that NHTSA failed reasonably to explain why it decided to rescind the rule (i.e., that reasons NHTSA gave for rescinding rule were not themselves reasonable)
· Before rescinding a rule, an agency at least must consider those alternatives that were:

· (1) Mentioned in the rule itself
· (2) Mentioned in the NPRM
· (3) Mentioned in the comments the agency received during N&C, and
· (4) Mentioned in the litigation over the recission
· Reasoning: Flaws in agency reasoning:

· (1) NHTSA did not consider mandating airbags.  NHTSA must explain why it went from two possible solutions to zero when mandating one of the two possible solutions would have solved the problem.
· Court: If, as NHTSA has shown, the rule has no safety benefit because all the manufacturers are choosing seatbelts and drivers will detach the seatbelts, why didn’t NHTSA just mandate airbags?

· RESPONSE: Mandating airbags was never on the table.  Why did NHTSA need to consider an option not on the table?

· There were a thousand other possible rules NHTSA could have issued; NHTSA lacks resources to consider them all

· Also, mandating airbags might entail N&C program because mandating airbags not necessarily a “logical outgrowth” of NPRM to rescind the rule (see NRDC)

· REJOINDER: NHTSA did put airbags on the table by offering them as an option to complying with the rule, so mandating airbags was a “logical outgrowth” of the original NPRM
· RESPONSE: Even if airbags were on the table, mandatory airbags never were, because NHTSA always intended to give manufacturers a choice

· Barron: This is an example of pretty intensive review; the court has little sympathy for the agency’s sensibilities

· (2) NHTSA did not consider mandating non-detachable seatbelts

· Barron: Court is even more aggressive here than in faulting agency for failing to consider mandating airbags, because, unlike with airbags, no rule ever contemplated non-detachable seatbelts

· (3) NHTSA’s reasoning in concluding that detachable seatbelts offer no safety benefits was flawed

· Agency concludes detachable seatbelts would not increase safety because, if the seatbelts are ever detached, “inertia” will lead drivers not to reattach the belts

· IMPORTANT: No evidence shows detachable seatbelts won’t save lives, but no evidence shows detachable seatbelts will save lives, either ( uncertainty about evidence
· Court’s RESPONSE: “Inertia” actually probably would lead drivers to leave the seatbelts attached; no evidence shows driers will detach the seatbelts

· Court accedes to NHTSA’s discounting of studies that showed detachable seatbelts increase safety because the studies likely were unrepresentative

· Barron: Court here claims that when there’s uncertainty on an issue, the agency’s decision should get the benefit of the doubt, and agrees with NHTSA that there’s uncertainty on whether detachable seatbelts increase safety, but overturns NHTSA’s decision anyway
· Court engages intensive review despite admitted uncertainty.
· Even when agency is uncertain about evidence, in concluding that it’s uncertain the agency still must consider all relevant aspects of the problem
· Dissent (Rehnquist):

· It’s okay for NHTSA to give a “political reason,” i.e., to say “there’s a new president with a different regulatory philosophy (viz., deregulation), so we’re eliminating this regulation”
· A president’s regulatory philosophy should be a valid reason for an executive agency’s reappraisal of the costs and benefits of its programs and regulations
· I.e., there’s nothing wrong an agency basing a decision on a broader deregulatory agenda

· Connection to Humphrey’s Executor: FDR fires FEC Commissioner because Commission support laissez-faire economics and FDR doesn’t

· BUT, doesn’t Chenery stand for the proposition that agencies need to identify the actual bases for their decisionmaking?
· CONTRA: Rehnquist clearly doesn’t want agencies to explain their decisions merely on the basis of regulatory philosophy
· State Farm and VV: Is State Farm consistent with VY?
· Formally, the two are consistent, because State Farm involves substantive review, whereas VY is procedural
· BUT, the motivating idea behind VY is to prevent judges from overturning agency decisions with which thy disagree, by precluding judges from imposing additional procedural requirements on agencies
· PROBLEM with VY: Because VY precludes judges from imposing additional procedural requirements, VY encourages judges to look harder at the substance of agency decisions with which they disagree, in order to overturn those decisions (State Farm is an example of this phenomenon)
· This relates to a broader concern that judges own regulatory predilections improperly affect their administrative law decisions
5. Reviewability

Exceptions to Judicial Review
· In order for court to review agency action, the agency action must be reviewable
· § 701: Two exceptions when a court may not review agency action:
· (1) When the organic statute precludes review
· Preclusion can be either express or implied
· Presumption is in favor of review, BUT some factors may point the other way:
· How does the particular provision relate to other parts of the statute?
· For example, a congressional intent to preclude judicial review may be “fairly discernable in the statutory scheme”
· How are analogous parts of the statute treated?
· If review of this type were allowed, what kind of disruption to the workability of the statutory scheme would result?
· (2) When the decision has been “committed to agency discretion by law” (i.e., when the statutory standard is so broad that there is essentially no law to apply in a particular case)
· Why this doesn’t violate the non-delegation doctrine (no law to apply in a particular case):
· Certain decisions are so inherently within the executive’s prerogative that we don’t worry about whether or not there’s an intelligible principle (e.g., foreign policy decisions)
· NOTE: This is a very narrow exception out of non-delegation concerns, and also because generally agency actions are not considered immune from judicial review
· Agency decisions to enforce (prosecute) or not are considered as being “committed to agency discretion by law”
Situations in Which Non-Reviewability Claims Arise
· Recission (see State Farm)
· General rule: Recission of an agency rule is subject to judicial review (State Farm)
· NOTE: Chevron itself is probably best characterized as recission
· Reasoning:
· Agency could try to argue agency’s decision to rescind rule should be treated with deference because a rule is more like failing to promulgate a rule in the first place
· BUT, rescinding a rule is like promulgating a rule because it changes the status quo (thus imposing a burden on parties)
· Whenever an agency changes policy, whether by promulgating or by rescinding a rule, the agency must do so non-arbitrarily and non-capriciously
· Once a rule is promulgated, the rule becomes the status quo
· Any changes to regulations affect parties; just like promulgating a rule entails burdens for some and benefits for others, rescinding a rule also entails burdens for some and benefits for others (see Seacoast)
· Both reliance interests and the public’s interest in a particular regulation are implicated in a decision to rescind a rule
· Non-enforcement: Not covered in class
· General rule: Agency refusal to enforce is not subject to review (Heckler)
· Exceptions:
· (1) If agency claims not enforcing because it lacks statutory authority to enforce, decision not to enforce is reviewable
· (2) If agency has a general policy of non-enforcement and systematically refuses to enforce
· Refusal to promulgate a rule in the first place (see Mass v. EPA)
· General rule: Agency’s decision not to promulgate a rule is subject to judicial review (Mass v. EPA)
· Massachusetts v. EPA, US SC, 2007 (S-???)

· Clean Air Act (CAA) gives EPA authority to regulate “air pollutants.”  Clinton EPA said this gave it authority to regulate greenhouse gases causing climate change, but did not actually issue any rules.  After Bush comes in, MA petitions EPA to institute NPRM to regulate greenhouse gases causing climate change.

· Bush EPA refuses to issue rule because:

· (1) It lacks statutory authority under the CAA to issue a rule regulating greenhouse gases climate change, and

· (2) Even if it had statutory authority, it still would not issue a rule because to do so would not be sound policy

· NOTE: Under § 555 (informal Adj) agency has to say “no” to MA because EPA’s decision not to promulgate a rule is an informal Adj

· NOTE: Because EPA has written out long document explaining why it’s not issuing a rule, there’s no insufficient-record problem like there was in Overton Park
· Why EPA likely gave all these reasons: Climate change is a hugely controversial issue, so felt like it needed to justify its decision (this was not your typical RM)

· EPA’s statutory authority to issue a greenhouse gas rule:

· Chevron applies: Agency is clearly administering its organic statute, and the statute contains text related to the problem at issue, so Chevron applies

· (1) Does CAA clearly speak to whether EPA has power to regulate greenhouse gases?

· Holding (Stevens): Yes. The CAA is clear that EPA does have power to regulate greenhouse gases (“air pollutant” encompasses lots of things, including greenhouse gases), so EPA’s interpretation fails at Step 1.
· Reasoning: Though Congress in passing the CAA didn’t necessarily intend to give EPA authority to regulate greenhouse gases, it did mean to give EPA power to address unforeseen problems.

· Idea of delegation as giving agencies discretion to address unforeseen problems as they arise

· Dissent (Scalia): No. The CAA is clear that EPA lacks power to regulate greenhouse gases.  Alternatively, even if CAA is ambiguous on this point, EPA’s construction of statute is reasonable, so court should defer to EPA

· NOTE: This represents a total switch from B&W, in which Scalia found clarity and Stevens found ambiguity

· Barron: This is emblematic of the trend we see from VY to State Farm, with judges’ regulatory preferences (pro or anti) seeming to drive their decisions

· (2) Is there any regulatory induced reliance on the part of Congress?

· Clearly no, because EPA under Clinton previously said it did have authority to regulate greenhouse gases

· (3) Is the issue of such importance that we should hesitate before deferring to the agency (see B&W)?

· Holding (Stevens): Yes.
· NOTE: Stevens here is consistent with B&W because he is refusing to defer on an extremely important issue  
· EPA’s reasoning process for not issuing a rule
· EPA says that even if it had statutory authority under CAA to regulate greenhouse gases, it still would choose not to regulate them, because: 

· (a) Piecemeal approach to climate change would be ineffective
· (b) Issuing rule could interfere with president’s foreign policy goals
· (c) Issuing rule would conflict with the overall way in which executive branch is trying to handle this problem 

· Holding (Stevens): EPA’s decision not to issue a rule was arbitrary and capricious because it failed to give a reasonable explanation for its refusal to regulate.  The three explanations given are all unreasonable because not based on EPA’s areas of expertise (e.g., EPA has no expertise in foreign policy).  Uncertainty that greenhouse gases cause climate change could be a reasonable rationale for not regulating, but EPA did not explicitly point to uncertainty as its reason for not regulating.
· Stevens rejects agency’s reasons because too unscientific, not enough like what we would think of as “typical” agency reasons (i.e., outside agency’s regulatory expertise)

· Agency at least needs evidence supporting or disproving greenhouse gases’ harmfulness, or evidence of uncertainty about their harmfulness

· Connection to State Farm: Court rejects political-type reasons, wants agency to base decisions only on scientific reasons (scientific expertise)

· Stevens says agency has not explicitly asserted it is uncertain about whether greenhouse gases cause global warming

· Why EPA didn’t offer uncertainty as a reason for not regulation: 

· Barron: EPA doesn’t want to claim uncertainty about global warming because would put president in awkward position of denying a scientific consensus that the public has bought into

· As in State Farm, here we see a political motivation in the agency’s reasoning process

· Barron: Probably what’s going on here is that Stevens wants to force the agency to give its real reason for refusing to regulate

· Uncertainty is a valid reason for refusing to issue a rule, but the agency must still have a rational reason for its uncertainty.
· Dissent (Scalia): Two points:

· (1) EPA has admitted to uncertainty

· (2) Nothing in the CAA says EPA must give purely scientific reasons for not issuing a rule

· Connection to Rehnquist in State Farm: Perfectly okay for agency to work in tandem with president to further his broader regulatory agenda

· TAKE AWAY: Barron says Court reviews EPA’s decision not to promulgate rule so closely because it’s a hugely important issue.  Idea is that with hugely important issue, there should be intense review.

· When stakes get high, judge’s regulatory visions tend to kick in and judges tend to decide case on basis of their regulatory visions and not just pure admin law doctrine

IV. BARRON’S EXAM TIPS
A. Barron’s Exam Checklist
· (1) Constitutional Issues:

· (a) Non-delegation doctrine

· (b) Article I

· (c) Article II
· (2) Statutory Issues

· (a) Procedural violations?
· APA and/or Organic statues

· APA §§ 553, 554, 555, 556, 557

· Don’t forget Chenery (choice between RM and Adj)

· (b) Substantive violations?
· (i) What statute is going to govern the standard of review?
· APA § 706 and/or the organic statute set forth the standards of review

· Once we know what the governing statute is, we need to decide what the statute requires
· (ii) Is there review at all?
· Committed to agency discretion by law; presumption that there is review (Overton Park)
· (iii) If there is review:
· (A) APA § 706 and/or organic statute 

· Remember, ABA review standards are cumulative, i.e., you examine agency factfinding, agency law-deciding, and agency reasoning

· (B) Factfinding: Universal Camera, Allentown Mack Sales (derivative and testimonial inferences; arguably Nova Scotia Foods is relevant, too)

· NOTE: The fact-finding standard under APA § 706 is “arbitrary and capricious” unless it’s formal agency action in which case the standard is “substantial evidence”

· (C) Law-deciding:

· Is Chevron appropriate (step zero, Skidmore)?

· Is this really the agency’s issue?  
· Is the agency administering the statute in some way?  
· Is the agency making a decision here that we should defer to?

· If yes, then apply Chevron (could also say this fits within APA § 706 review to see whether agency action is “contrary to law”)

· (D) “Hard look” review: (State Farm; Mass v. EPA)

· This is also called “arbitrary and capricious” review under APA; could say it’s what you do at step two of Chevron but some say it’s what you do after you have completed the Chevron analysis

· NOTE: No clear answer from US SC on how Chevron relates to “hard look review”

· Barron: Two possibilities:

· “Hard look review” is essentially the second step of Chevron 
· I.e., you see ambiguity, and the agency’s interpretation within the range of the statute, so you look to see whether the agency’s decision for choosing among the possible interpretations was reasonable (this is Barron’s view)

· You do Chevron step 1 and 2, and then at step 2 ask whether the interpretation the agency offered is within the permissible range of ambiguity 

· Barron: This could easily just be characterized as a step 1 inquiry

B. Barron’s Exam Advice

· NOTE: When reviewing old exams, ignore questions that concern whether creating agencies strip courts of their Art. III judicial powers
· In thinking through problems, always run through:

· (1) Constitutional issues

· (a) Nondelegation doctrine (“intelligible principle,” breadth, discretion)
· (b) Art. II problems (appointment power, removal power, supervisory power)

· (c) Art. I problems (formal and informal means of control after delegation)
· IMPORTANT: Statutory interpretation applies all along the way, because you can’t deploy constitutional analysis until you have a good handle on what the statute says
· The AIDS mailer exercise was a good exercise for running through constitutional issues

· (2) Procedural issues (APA)

· (a) Type of agency action (RM or Adj)

· (b) Type of proceeding required (formal or informal)

· (c) Procedures required based on type of action and type of proceeding

· § 556/557 (formal RM): ???
· § 554 (formal Adj): Same as for formal RM
· § 553 (informal RM): Notice and comment, statement of basis and purpose ( Expansion of § 553 requirements (NS, after VY)
· Exceptions to § 553: Interpretative rules, general policy statements ( Even less required
· § 555 (informal Adj): Brief statement explaining grounds for denial
· (3) Substantive review
· Findings of fact (§ 706)
· Conclusions of law (§ 706)
· “Arbitrary and capricious” review
· Always note your sources of authority
· E.g., be careful when relying on NS, because undermined by VY (which came after)
· Idea is to compare statute as you have construed to other statutes as they were construed in other cases and discuss how the cases came out
· None of the case will exactly match yours; explain the similarities and differences between cases and explain why those similarities and differences lead you to conclude one way or the other
· Confront and deal with sources of authority that undermine your claims
· Make a persuasive argument for whichever position you choose between two reasonable conclusions
