Introduction Leg Reg Barkow Fall 2008
I. Administrative Process- assume the statutes give you the broad power to solve the problems that confront you.  Make intelligent policy decisions.

a. Hands off Congress makes broad statutes. “In the public interest.”

b. Landis: Separation of powers is dysfunctional.  Wants energetic gov that solves problem

c. Agencies make laws, enforce laws, govern disputes.  

II. Approaches to Statutory Interpretation
a. Formalist

i.  originally hostile to statutes (Blackstone, don’t interfere with common law), 
ii. Transitions into textualism; there is a right answer deducible from statute.

b. Textualist: Follow what the text of the statute says.  Faithful agent of the text
i. Preserve neutrality, objectivity (allow people to know what it says)

ii. Avoid policy decisions (to preserve democratic accountability).

iii. legislation incentive; leads to better future laws, rather than a hodgepodge. 

iv. “what the words mean (when written-originalism) rather than purpose.
c. Legal Process: Focus on accomplishing the statutory purpose (more general) and legislative intent.
i. Language and textualism are limited; read the intent between the lines.

ii. Helpful agent, faithful to the intent of the legislation.

iii. Efficient/effective/active government; help achieve the legislative purpose
iv. Sometimes more publicly acceptable to accomplish statutory purpose.
1. Choose justice instead of strict observance of the law

v. But how do you know what people want, and what is the statutory purpose

1. Whatever makes society better? 
2.  But always arguments on both sides for what makes society better 
d. Legal Process Approach

i. Look at purpose of statute first, but textual argument is still essential.  There must be some room in the text for you argument, even if it’s far fetched.

ii. Procedures matter.  Procedures of institutions are respected.  

1. When following expected process, we defer a little more to the institution.

2. When comparing between institutions, consideration of the procedures matter.

iii. Implicit adjective

iv. Connotations imply meaning; bounty connotes preventing a danger

v. If legislature can change the law, what judicial decision will spur them to act?
e. Both legal process and textualists have to draw lines. 
i. When things are ambiguous and there is an agency, we let the agency figure it out.  
ii. We must ask who would be the expert in these circumstances?

III. Legislative history (Justice Breyer). .  Virtually every court wants to hear it.
a. Who drove passage of the legislation

i. President; Special interest groups; Public, filtered through the media, or protestors; Agencies or executive departments; Congressional Agendas

ii. It shouldn’t matter how the law started, but probably does color opinions.  

b. Judiciary either forces action by decision or asks them to fix it.

c. You can almost always find something to support your position; Posturing and strategy.  
d. Committee report is one of the best things to look at, because it explicitly states the purpose

i. Committees encourage specialization, filter to improve the quality of legislation

1. Develop expertise by holding hearings


2. Improve legislation before it goes to the floor

3. Obtain information from experts (hearings poorly attended, unless media is there, only staff)

4. Document the legislative history in a public record to interpret the statute.

5. Assess support and opposition.  Raise public support.

6. 70% of witnesses are business related interests, some public interest group, few academic, rare celebrity.
ii. Competing interests

1. Self-selection (constituents interests to get reelected or personal ideological agenda or get publicity or prestige or money)

2. Interest may correspond to knowledge.

3. The Balance of competing interests (omnibus bills create direct competition)

4. Maintain party control 

iii. Saying the system is corrupt is not a good argument in a brief.  But use these ideas in scrutinizing the brief: lifted directly from a lobbyist report looks really bad.

iv. Committee chairs by seniority.  If chair is stubborn, vetogate. 

e. Floor debate- also somewhat staged.  Submissions as well as actual statements.
i. Senate has unlimited debate to protect the Minority interests (small states)

ii. Unanimous consent agreements required to stop.

iii. Foster deliberation, make sure minority interests are heard and taken seriously.

f. Conference reports work out tough issues likely to be litigated, very good for statutory interpretation. 

i. House disagreements go to conference.  
ii. 13% of cases in conference.

IV. Congressional Factors

a. Vetogates:

i. Committee

ii. Conference

iii. Filibuster

b. Legislation is really hard to be passed, consider this when deciding whether to fix a problem with a statute. We can’t really assume legislature will to fix it. Consequences:
i. Hard to enact laws

ii. Forces compromises

iii. More deliberative, statutes need to last long time.

iv. Courts stay out of the internal rules of the Congress. Committee sizes change, especially conference committees.

v. 90% of congressional bills die.

c. Differences between Houses of Congress

i. House more populous, easier to get legislation passed; majority rule

ii. Senate more deliberate, easier to block, unanimous consent and filibuster.

d. Decentralized power structure in both because committees rule, that where most bills die.

e. Procedural constraints work against clarity and towards ambiguity from compromises.

f. These constraints preserve minority interests, make laws more broadly acceptable to the center whole.

US steel Workers v. Weber (Legislative History- Committee Reports)
· Facts:

· Company adopts training program with voluntary quota of blacks, union agrees. 

· Preemptive action to avoid disparate effect lawsuit

· Government contracts require racial diversity

· Text states that you cannot discriminate based on race.

· Brennan Textualist: Discriminate meant at that time prejudice, implicating white on black because of the all-white union.  
· Brennan all but concedes he has nothing from the text.
· Require verses permit, inclusion of word require implies the exclusion of the word forbid. 

· Omission of permit was deliberate to permit it without saying so because of the circumstances at the time
· Holy Trinity is a bad case to cite, concedes the text does not say it, just the purpose.

· Brennan (Majority)- 

· Purpose: Congressional record proceedings: clear that they are trying to fix the plight of the negro in the economy.  (who said it, how did they vote along the way: if opponent agrees with what the proponent says, perhaps give more credence)
· More weight to committee report than individual testimony because more to the point of the question

· More weight to section leader, or person marshalling the bill through.

· Supporter v opponent; sponsor or important role; 

· knowing context of comment, what context changed before passage.
· Larger context of how the legislation entered the process, What social problem was it addressing.  Even Scalia will look at context of legislation.

· House reports (bottom of page 90).

· Rehnquist (purpose argument)
· The most plain reading should be kept (Textual).

· Purpose

· Supporters may have wanted a reparatory function but that is not what ended up in the law.  It focuses on equal opportunity for all- floor leader of the bill.
· Quotes sponsor during house floor debate, purpose of bill to end all racial discrimination.

· Opponents questioned, won’t this be construed as this, proponent answered, no it won’t.  Intention instead of purpose.  Overall purpose is equality, they had a specific intent about this issue.

· Equal treatment (opportunity) Rehnquist vs. Equality of results Brennan

· Court introduces an evil that the law was intended to eradicate.
· Painted as if everyone was on-board with the civil rights movement.

· We must look at the purposes of the majority and not just the special interest that most fills it. (was there necessary support for AA to be allowed)

· “It wouldn’t have passed if it allowed AA.

· Higher purpose must be filtered through the vetogates

· Laws are filled by compromises, judicial role is to respect the compromises.

Ambiguity
I. Causes of Ambiguity
a. Terms and circumstances can change

b. Other statutes define the term differently.  Each legislator probably doesn’t know each definition.  But this may try to create consistency in the law (it will be interpreted in light of other statutes)

c. Drafters may think the term is clear.

d. Using dictionary definitions requires an infinite regress problem: ambiguity can’t be avoided.

e. Legislature may never have contemplated the ambiguity.

II. What to do when terms are ambiguous?

a. [Look at other statutes] 
b. Look at the legislated history.
c. But Legislative history is often fractured, each voter intends something different.

i. 4 wanted to allow voluntary AA, 4 voted against bill, 1 votes for it because they like equality.

ii. The 1 is a kingmaker, so his opinion should decide?
iii. Give preference to the majority of the majority. (in this case, perhaps a majority votes against voluntary AA)

1. Assume the kingmaker knew the preference of the majority.

2. What if kingmaker given an assurance by the majority/majority?

iv. [The 4 pro AA and the 4 no votes are all for voluntary discrimination]
d. Watch the development of social opinion since that time.

ii. Blackmun, additional considerations that make the interpretation of the majority a sounder one.

iii. If the court gets it wrong, can congress fix it.

1. [If public opinion is really so fixed like the court thinks it is, it should be easier to get the legislation passed]

2. Trying to pass voluntary AA-

a. Opposition: 

i. Labor unions (seniority structures)

ii. Business interests

iii. Members of public that is against.

1. More vocal

2. Concentrated benefits and harm is disbursed.  Harder for harmed public to organize (pg 59 public choice theory.

· Public choice theory- Change the law depending on how hard to fix the laws 
· DB/DC: distributed costs and benefits (like national security): roughly equal cost and benefit. (Public roads).  
· tough to enact laws because there is no concentrated minority pushing for it, 
· huge free-rider problem. No individual incentive to push for it.

· Since difficult to enact law, give expansive interpretation.

· If law is less controversial, there should be less ambiguity.

· DB/CC: Distributed benefit with a concentrated cost: 
· Environmental regulations, 
· progressive income tax, 
· universal service (telecom).
· Really tough to enact because nobody want to push it forward and there is strong opposition.

· CB/DC: Concentrated benefits and distributed costs: easier to pass
· subsidies, earmarks, social programs.

· Lots of laws, small opposition, strong support.

· Argue that the indirect benefit is very distributed.

· People want to lose things even less than they want to gain them.

· People hate concentrated costs, so distributed costs are more likely

· Not enacted for the general welfare of the people, easy for them to fix, err on the side of caution and be more restrictive.

· CB/CC: Concentrated benefit and concentrated costs: 
· labor (unions v employers), zero sum game, malpractice, some competition laws.
· Best to do nothing because someone will get mad either way, give the power to the agency in ambiguous language, tell both sides your legislation supports them.  

· Lots of laws.
· Allowing voluntary affirmative action is:

· CB/DC: helps a minority group that is not diffuse, the cost is paid by the majority.

· CB/CC: cost to limited set of businesses under threat of agency action.  Two very distinct groups, zero sum.

· DC/DB, a large minority, lots of people controlled by the law.

· Distributive benefit  to everyone, indirectly.

· Benefits women, really distributed benefit because there is a large group
· If we take public choice seriously this doesn’t objectively answer the question because there is a value judgment about whether it is rent-seeking (specific benefit for self at expense of entire population) or not (does it provide broad benefit to all indirectly).
· If I screw up, can congress fix it?  [If not, should I fix it?  They are designed to make things hard to pass.  If they didn’t pass it the first time, why should you intervene to pass legislation the legislature couldn’t pass]

· Hot button issues overcome personal interests enhanced by policy entrepreneurs.

· Get people angry enough to vote. CB/DC gets money without losing votes.

· The malleability of AA shows how difficult it is to decide whether to enforce based on difficulty of congress fixing

· Rehnquist wanted to enforce the bargain

· Others wanted to enforce the bargain narrowly, and mostly consider public policy.
How to guide: Care about the legislative process to help us interpret statute.

1. Most theories say that we must go with the text unless the text is unclear.

2. Legislative process is prone to ambiguity.

3. Go the legislative history and know exactly why each voted for it

a. We still don’t know how to decide which intent to give preference.
b. Voting order can make everyone’s last preference the actual legislation.  Agenda setting is very important because voting choice (B v C) changes the result.

c. Legislative history is a mess:

i. the intent of the agenda setter takes over the actual voters’ intent

ii. actual voters also have different intents, which intent do we preference.

4. Look at the broader purpose of the law (also very controversial)

5. Ambiguous text, intent, purpose contested: I will interpret to protect the public so that if Congress really thinks I’m wrong, they are likely to be able to fix it in the actuality of the legislative process.

Proceduralist theory of legislative process emphasizes the difficulty of the vetogate

· Courts should update laws because it’s hard for congress to update

· Courts should be really careful in changing laws because it’s hard for congress to fix.

· View depends on our role of government, do we think good laws or bad laws result
· Framers viewed that more bad laws will come out, Hamilton, preventing a few good laws is worth it to prevent a lot of bad laws.
· It’s a great system for preserving the status quo, and believe that the unregulated state of nature is basically good.

· Public choice doesn’t answer why people still join special interest groups when they could free-ride, or why people act against their self-interest for ideological reasons.

Institutional theory of legislation: 
· Can’t look at congress in isolation, because congress also looks at whether President will veto and whether courts will uphold.  
· Each institution thinks about the others when making their decision (congress crafts legislation to avoid a veto). Chada, what happens when they don’t have to anticipate.

· Chada made it easier for one house of congress to issue a veto. 

- Chada

· Presentment required by the constitution.  Only amendment can change it
· Article 5: 2/3 of both houses or 2/3 of states to propose, then ratified by ¾ of states. Very hard to do.  
· Court takes this into account when deciding questions about the constitution.  
· When court says constitution means something and people don’t agree, really hard to fix.  Enormous power.

· Chada- Kenyan of Indian heritage and UK citizenship.  Pending for Kenyan citizenship, here on student visa.  Lots of Kenyans want into UK, Kenya not granting citizenship.

· Admin judge grants harsh circumstances stay.  Chada allowed either house or senate to override the stay.  Chairman decided to overrule Chada and 5 others.

· 9th circuit took 2.5 years to grant Chada a win (Justice Kennedy, then on court).  By the time SCOTUS decides, Chada married citizen, case was moot, and should have been thrown out.

· Why the house vetoed the ALJ Decision?

· General Anti-immigrant sentiment

· Statutory standard, zero sum game, we don’t know why the veto, no one gave a reason and all files were sealed.  Generally house vetoed when it looked like aliens were using this to delay status determination using this system.

· Court held that article I, section VII is specific about what makes a law. 

· Presentment- 
· president represents a national constituency

· President has to executive/enforce the law 
· Enhance deliberation (what is he capable/willing to do, expert on what can be enforced)

· A check on bad legislation.

· Foreign relations (diplomacy)

· Bicameralism-

· Different terms 6 v 2, hasty will of the people checking and checked by the less responsive senate.

· Senate serves the interests of smaller states

· More difficult to corrupt both houses, stop rent-seeking, all have different constituents.  Houses think about what the other does, enhance deliberation.
· Burger’s Chada opinion is viewed as Formalist, as opposed to functionalist.

· This was a legislative action, which induces presentment and bicameral requirement.

· Purpose and effect of altering the legal relations of persons, so legislative

· Funcitonalist Argument requires thinking about why this law, what problem is it designed to solve?

· Burger’s functionalist, why presentment.

· Burger criticized as too formalistic.

Separation of Powers to protect the states and the individuals from the Federal Government

[There is an inherent flaw in the assumption that extensions of power from one branch of government is ok so long as it is authorized by the branch being encroached upon or balanced by an encroachment by the latter branch on the former or on another.  The flaw is the idea that the branches can expand as far as they want so long as they balance one another.  The separation of powers is not designed to balance the branches, some of which were deliberately created stronger or weaker than others, but to prevent the government as a whole from encroaching on the rights of the states and of the individual.  Balancing extra-constitutional power encroachments with more extra-constitutional power encroachments serves only to victimize individual and state liberty.]
Both Formalist and Functionalist arguments can be made at SCOTUS.

· Formalist Chada: Legislative formula, anything that by purpose or effect alters the legal rights, duties, and relations of persons except Congress is unconstitutional 
· But agencies do that as well.  Through an entirely formalist approach, the entire administrative state of government is unconstitutional, if we ignore stare decisis.  
· (Court says that agencies are different because they go through other checks and have judicial and legislative review, therefore it is only quasi-legislative authority. 
· (Janis Rogers-Browne is super formalist, DC circuit, the most important in Admin law, supreme court feeder). Scalia respects the precedent and won’t get rid of admin state, so the admin state is safe.

· Functionalist focuses less on labels and more of a balancing approach, a catch-all category for balancing, everything except formalism.  
· J. White: Nothing bothers him because he views government as active. 
· One house veto on agency is a good check on the agency, and allows them to delegate more power to agencies.  Agencies get things done, so should delegate. 
· Only way to allow the legislature to control agency legislation is one-house veto.
· Makes agencies more accountable to the current congress.  Give current congress power to overrule what the past congress did.  No stare decises in Congress.  
· But congress is not good at determining the intent of the former congress. 
· Scalia-legislative veto is a solution in search of a problem.  Not necessary, bad idea, Congress not good at it.
· Would the current congress be good at deciding what congressional intent was?

· Con:

· Unless voters elect a majority to undo what we wanted done before, we shouldn’t let them undue it.

· Congress has no incentive to respect the original intent
· Undermines predictability; Creates a transient law by overruling the old 

· Congress makes uncomfortable delegations assuming they can control it.  

· [Limitations on congress are purposeful to get congress to make general laws that are good.]

· Pro:

· Only congress understands as well the pressures that congress is under.  
· Experts in the legislative process.

· A lot of the same people are there, they can say exactly what happened

· Reflect current perspectives on the law.

· Robust way to check the agencies, more than just screaming.

· Why do we care about the original intent?

· The rule of law is important.  We respect the statue for going through the process.

· Allowing congress to skip the process gives it prohibited executive power
· Powell called it adjudicative power: The house decides the fate of one person, an individualized determination.  Bill of attainder problems.  
· Risk of Arbitrarily deciding, nothing to check this issue.
· Formalism: If executive or judicial, congress can’t do it.  If Legislative, it requires presentment and bicameralism

· Functionalist: Agencies legislate, execute and adjudicate.

· Congressional veto used in war powers, regulations, other issues that do not affect individuals.

· We don’t know whether time one or time two is going to be better, we put the procedural process in place to try and make sure the decision is better.  Better decision more likely through the procedures.

· [At time one they were supposed to try and create a universally applicable law]

· What if T1 statute was ambiguous, who interprets? Courts, pres, agency, or congress?
· Agency, go do what’s in the public’s interests.

· Original statute leaves it up to the agency, so leave it up to the agency.  If the current congress doesn’t like it they can change it.
· If original statute leaves it up to the agency and gives a one-house veto, respect the statute.

· [Kind of like creating a balancing government agency called the committee of the house, and giving them veto power.  In such a case, the courts would impose judicial review].

· What value in having one of these branches control this?

· deliberation.  One house veto skips much of this deliberation.  When agencies deliberate they are subject to judicial review. 

· Transparency. 

· Fairness.  Unbiased view.  Neutral decision maker. 
· Particular expertise of the branch (in deciding the substance of the statute
· Accountability to the people

· [Preserving the balance of the separation of powers]

· Current court, 4 formalists.  Alito and Roberts unclear about precedence restriction.  4 clear functionalists.  Kennedy does his own thing.

· Congress tried to give power to itself (either executive or extra-constitutional legislative power), and Chada said no.

· Do we interpret constitution any different than statute?

· Is it relevant that legislative vetos have been used since 1932.  President agreed to it, and agreement had bicameralism and presentment.

· Not to the formalist. Are they changing the constitution by a simple majority?

· To Functionalist, if we’ve been doing it for 50 years, we should respect it.  We don’t want to change the meaning mid-stride.

· Amendment process is very difficult on purpose.

· Longstanding lack of challenge does not mean the new issue isn’t really a problem.

[It’s like congress created two balance agencies with power to overrule all other agencies, either one independently has liberum veto, and the agency is constituted by a committee of the whole congress.  The judiciary would impose checks on the process, but it is not a legislative process.  Current congress could not exercise the action.]

Line-Item Veto, Why would congress want it?

· to help legislation get enacted that President would otherwise veto for a  small section.

· To help increase fiscal discipline and increase regard for Congress.

· A greater efficiency in combining many bills together.

· Wisconsin (word-item veto). Frankenstein Veto

Why didn’t president use it more? 11 laws, 82 items, $600 million

· His ability to use it may have made Congress less likely to put them in. He can threaten.

· Clinton Vetoed the waiver of NY owing Fed $2.6 billion of incorrectly collected Medicare money.  NY won’t vote for a republican no matter what, so no poli cost
· Idaho Farmers Coop: Idaho won’t vote for a democrat no matter what
· Not just whether he did use power badly, but whether he could improperly punish someone, make sure someone you don’t like doesn’t get earmarks.

· Jurisdictions not evenly affected because safe states either way will get vetos while swing states won’t.  In second term the president is less accountable.  

Legal Question: Unconstitutinal
President passes the act and then cancels certain provisions, whereas in veto he returns it before it becomes law. 
· Section I, 7: constitution is silent on the presidential power to amend or repeal statutes.  

· Since Constitution is short, if it’s silent and doesn’t say you can’t, you can do it?
· Statute could specifically allow discretion to president to choose.

· The line-item veto binds the future president and congress, mere discretion not.
· Why didn’t congress just give the president discretion?

· They don’t have the political will to agree 

· They would then not have the power to override it.

· It lessens the credit that representatives can claim.

· Otherwise would leave president to not spend the money at all.

· Extortion: Line-item veto gives a 5-day window.

· Power of fund impoundment, only if discretionary spending.

Line-item veto binds future congresses

Like an asterix adding a discretionary provision to every funding measure.

Breyer, no Article I, section 7, but maybe separation of powers. No encroachment on Congress power because congress by simple majority can rescind the power, just by writing every time.

· Line-item veto reverses the status quo.  Makes it harder to take away the power than harder to grant the power.

· Line-item veto reserves more authority to congress than discretionary authority.

· If they write it every time, the President can veto the rescission, requiring a 2/3 majority to change it back.

· Discretionary power expired after a certain amount of time.

· Line-item veto adds another separation of powers problem, the difficulty of congress to take the power back.

· How is this different from powers President already has?

· Do the differences make it ok?

Field v. Clark- Tariff act is ok, discretion to get rid of tariff exemption.

President is acting on new information the congress didn’t have when they passed the statute (discretion to change according to changing circumstances).  Congress says, once you find X, then do Y.  Furthers the intent of congress

· Line-item veto goes against the intent of the congress

Consistent: Line-item veto act itself expresses the intents of congress, President acts as an agent for the will of the congress to prevent them from their own problem.  Do you preference the earlier or the later congress?

1. It is hard to undo. Do we allow the earlier congress to bind the constitutional powers of the future congress (Sejm- confederation, gets rid of the liberum veto). 
Impoundment: not allowed when Congress does not make the expenditure discretionary.

[they can impose the rule on themselves]

Line-item veto, goes into law and president rescinds is illegal.

Legal if:

Give president discretion upon these facts

So, we have lots of earmarks.

18 September 2008

Speech and Debate Clause
Legislative Immunity for debate preserves the legislative process but can lead to issues of corruption and accountability.  Should aids be included?

Gravel: Those working on the part of a legislator, as if they were the legislator.  But the constitution doesn’t mention aids.  Congressman can’t do the job without aids, the intent is to protect legislators from executive and judicial interference, which makes it impossible to fulfill the purpose of the clause.  For any speech or debate in either house, not questioned elsewhere, the notion of agency, just like clerks get the same rights as judges.

William Jefferson- can we search his office.  Only take stuff in relation to the corruption.  Felony may be searchable.  But what if the Executive is seeking to intimidate the legislator.  List of how I will vote in the next election.  DC circuit in split decision, Representatives first get to go in the office and identify what is privileged and what is not.  Justice department set up walls to try and deal with preventing coercion.  

Congressional Restrictions and privileges

No one-house veto, no line-item veto, not questioning of reps.  Only internal regulation, no outside regulation.  We’re stuck with whatever laws they pass, which may happen because they favor certain interests.  

Some of these cases not about the holding, but about the reasoning [though it’s not binding].  How can we win when the text is not on our side? 

Atextual arguments
1. All theories start with text.  When do we look beyond it?

a. Only when ambiguous

b. Even when it’s clear but absurd (how absurd must it be).

2. If we go beyond the text, what else do we look at?

a. Leg History

b. Dictionaries

c. Other Statutes

3. What are we looking for in these secondary sources?

a. The meaning of the words (what does labor mean? What does discriminate mean)

b. Specific Legislative intent (did legislature have intent to allow AA programs?)

c. Overarching purpose of the statute, general intent (what was the mischief this court was trying to correct). [This question should only govern absurdity and should  bear a very high burden of proof].

Holy Trinity

Church contracts with pastor to come to US. Had visited the church before. He comes over and starts working.  John Stuart Kennedy nags US attorney to bring the lawsuit.  NYTimes, monstrous example, and monstrous law.  

Textual Argument for the Church

· Title says to prevent labor (title is only context, but is not binding)

· Text of argument: To perform labor or service of any kind (argue that labor means manual/physical labor)

· Spiritual work is not what they meant.

· There were other phrases that could have more precisely brought that in: contract for employment of any kind.

· Section 5 exception for professional lecturers, pastor is a professional lecturer.

· Section 4 makes only three kinds of workers applicable (alien laborer, mechanic, or artisan) to the guilt of a master of the ship.  Section 5 is redundant to section 4.

Textual Argument against the Church

· Definition of labor at the time included intellectual effort (but the first definition was manual labor)

· May include a spiritual component but there is still a physical component.

· “Labor or service of any kind” a very inclusive prohibition.
· Section 5 exceptions explicitly don’t include a preacher.  Why explicitly except people not engaged in manual labor if the first section only included manual labor.  Reading that way makes section 5 meaningless, and we try to preserve meaning of all sections.

· Lecturing may be part of the job of minister, but is definitely not the real job.  We wouldn’t except laborers who sing while they work.

· Section 4 only applies to shipmasters.

· If they wanted section 4 to apply to only these people (criminal liability in 4) why not use the same language in section 1.

Holy Trinity reference is a red flag to we’re about to legislate. We don’t want to do what Brewer does, admitting the text is against us.  Find some basis in the text and start there.
Enough doubt from the text, so what else do we argue.  Pg 697, Legislative History, which were matters of common knowledge.  

· Legislative intent to prevent “great numbers of an ignorant and servile class of foreign laborers, and thereby break down the labor market.”

· No one has ever suggested that we have a surplus of brain toilers.

· Committee considered adding manual, decided it wasn’t needed.  This tells us what they had in mind.  The proposed amendment that fails always has a 2-part argument.  

· Brewer says it didn’t get passed because they ran out of time and thought it was fine.

· Committee expresses opinion that the language will be construed a certain way.

Against Church

· 701: Leg History: Committee considered amendment “manual labor”, admitted that it was necessary, and it never made it into the law.  Assume the language as written doesn’t mean that.  

· In this case Brewer was wrong, they did have more time to fix it, didn’t fix it even having time.  

· Suppose it really was rushed and they thought it would be construed the way they wanted, we want to encourage the congress to make laws actually say what they mean.  

· That is just the opinion of the committee report, but may not be the opinion of the people who voted for the bill.  

· If committee thought it was confusing, the people who voted for it might very well have thought so as well.

· People vote for a variety of reasons, which one takes precedence.

· Requires people acting under the law to know the legislative history.

Was it appropriate for Brewer to go beyond the text?

· You get an absurd result: pastors are not allowed to come to a Christian nation. (Father was a congregational minister.  Brewer went on a mission.  Helped establish a church.
· Absurdity, assumes a purpose of the legislation.

· What is the test for absurdity: can’t achieve both provisions as the text require, internally contradictory.

· Normal Person’s opinion

· Reasonable Person’s opinion

· Context of the statue, the default position, whether a penalty is imposed.

· Reasonable or normal shopkeeper’s opinion

· Bizarre reason, 

· How can we say, that’s obviously not what the law intended.

· It’s not practical

· The golden rule: if they would create an inconsistency or absurd so great to use the plain meaning, we can use other meanings that are still within the meaning.

· Judges job is to interpret the law, let them interpret them.  Be a helpful partner.  Root in legislative intent.

Brewer says he is not substituting the will of the judge for the legislative intent, because it is absurd to think this is what the legislator would have wanted (the legislature would have wanted us to go beyond the text).  Golden rule requires that the language must still bear the meaning. There must be a textual argument, or 99% of time you will lose.  

Brewer: Congress was really worried about mass influx of workers, and not workers coming on their own.  Intent also from a prejudice against who was immigrating.  Pastor Warren was from England, so he doesn’t count.

Argue that minister isn’t a laborer, but the statute itself didn’t include any discussion of which country of origin.    Tough to say doesn’t count because he’s from England.
Legislative History: Purpose of a Christian Nation, although not part of the legislative history, it was part of the background norms of society.  No one would have thought they were barring pastors.  This is what we all know, this is the background norms we are operating against.  This is a stand-alone argument, no purpose of action against religion because this a Christian country.  Not reasonable or normal for this to be included under legislative intent.  

Drugstore: this is a non-nocturnal nation [similar closure laws have always been interpreted to mean closure to be extended until the purpose of closure is done.  Other laws that say when they open.

How do I show that it would be strange and silly to open at 10:01.  Do other statutes address this issue?

Consequentionalist argument, everyone else interpreted the other way: that is the common understanding and this person now has a competitive edge.  Policy arguments about why this would be stupid.  No reasonable legislature would think otherwise.  
1. Holy trinity is an example of even if the text is completely against you, you can still win.

a. This is a huge outlier.  

b. Never concede the text.

c. If the text argument is not very strong throw in other arguments.

i. Title

ii. Legislative History

iii. The evil the statute is designed to remedy (purpose)

iv. The situation as it existed (context in which the law was passed), reasonable to assume the legislature knows how the world was.

d. Absurd results: when is it absurd, and when it is absurd, what do you do. Christian Nation.

6 weeks later, Warren gives up Citizenship because NYC is so wicked and corrupt.  He left. NYtimes refers to his high salary at church, who abandons his people and their efforts to better society.  Eventually becomes naturalized citizen, Congress eventually fixed the law.
If we are a Christian nation, you can bet the legislation will be fixed.  Holy Trinity is good law with a red flag.  Bad sign to cite this legislation. Cite one that has already cited Holy Trinity.
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Holy trinity has all there interpretation methods. No one labels anything in their brief.

1. Intentionalism- what was the intention of the drafters or passer of this statute (like contract law).  Did the legislature intend to include ministers.  Evidence:

a. Look at Text, Legislative History, Background of the country.

b. May look first at explicit evidence of intent on this specific issue.  If no explicit evidence try imaginative reconstruction.

c. Look at the mischief the statute is trying to address and figure out what the legislature would do in this situation (the dominant mode for legal process scholars and has been for a long time.  

i. Think about the reasonable legislator, not the cooky specifics.  

ii. Like a deal enforcer, what did the enacting coalition have in mind.

2. Purpose Approach, broad purpose of the statute, interpret all provisions in terms of that.

a. What wrong was it seeking to address.  

b. How you answer the question of purpose controls how you interpret the statute.

c. Assumes that all legislation has a unified purpose.

d. Leg History can tell us not only the intent of these legislators, but the purpose of the statute.

e. Judge can be a deal adaptor, adapt the deal to solve the original problem aimed at being solved.

f. Purpose argument can always be made for your clients needs because you just take it to whatever level of generality that you need.  Purpose is very malleable.  Don’t want to write an empty brief

3. Textualism- Find the plain meaning of the statute and follow it

a. Does not mean insensitivity to context

i. Statute as a whole

ii. Consistent with purpose of statute.

iii. Focusing on language, honest agent of the text.

b. When text is ambiguous, may look at legislative history to determine the meaning of the words at the time.

c. Social context can be important to determine the meaning of the text.

Pg. 708, Fishgold v Sullivan: Statute says must give soldier their job or of equal seniority and no discharge without cause within one year.  

· Soldier: Layoff is a discharge, meaning you lose your job.  Without cause explicitly includes layoff.

· Purpose: made during a world war, helping some job security to those who sacrificed.

· Intent: Legislator would have thought the word included a layoff.

· Reasonable person would have thought the word included a layoff.

· Show that a layoff means permanent 99% of the time.

· Look at other statutes to see if layoff and discharge are used interchangeably.
· [without cause means firing at will or layoff]

· Had legislature known the circumstances this is what they would have wanted.

· Including 1 year reflects what they knew about the nature of service commitments.

· Hand’s interpretation completely undercuts the statute.

· Judge Hand argues that discharge means a permanent loss of employement, whereas a layoff is hiatus, and so doesn’t fall within the statute.

· Engages in imaginative reconstruction.  No one realized how much these soldiers would have to give, and therefore would not have approved of this preferential treatment.

· Legal Process is the dominant way that statutes are interpreted and has been for a very long time.

· Reasoned elaboration, there is a purpose in mind, interpret to fulfill the purpose.

· Important for textualists too, they just get purpose from the text.

· Who is best at doing this, and agency, the court, etc.

· Respecting process and procedures.  The procedures should be well-suited to the institutions

· Legislatures should be deliberate.  When they follow the process we should respect their decisions.

· The text still matters. Always start with the text, then to the intentionalist, and then the purpose.  Must find a meaning that the statute will bear, (don’t holy trinity unless nothing else).

· Holy Trinity was the introduction of legislative history, but looking at intent and purpose was always there.

New Textualists- Easterbrook and Scalia, Text and no Leg. History.

Pg. 728- Locke. Thurgood Marshall- Fed Mining claim statute requires filing documents prior to December 31, or the claim is lost.  Filed on December 31 after agency member said it was ok.  Overall agency, though once said Dec 31, now says Dec 30th.
· Text- prior to Dec 31 really means prior to the end of Dec 31.

· Intent- clearly an annual filing before the end of the year.  Congress didn’t intend to just trick people.  No real purpose in such a deadline

· More of a drafting error than a deliberate action.  Agency published pamphlet with other rule.  In Leg History, see if people discussed having to the end of the year deadline.  Or absence of wanting to move the rule forward.

· Government

· All deadlines are arbitrary, the rule is stated, and that’s it.

· Gov workers leave on the 31, makes sense to have deadline on the 30th.  31 may be half day, deadline should be last full day.

· Agency corrected the pamphlet before the action.

· “Prior to” is not ambiguous.  It could have been ambiguous, but it isn’t.

· Any date is somewhat arbitrary, presume the date matters rather than that it doesn’t matter. Particular day may not be required.

· Gov. Wins

· Government agent’s misspeaking may create a cause of action to prevent government taking of the law claim.  Footnote, equitable estoppel.  When can you rely on the government’s words, who said it, was it reasonable to rely on.  Claim won below on equitable estoppel claim.  

Can we distinguish Holy Trinity from Lock

· Locke was clear about a specific date, whereas labor does have ambiguity.  They could have been much more specific.  

Does 11:59 on the 30th matter?

What is the argument for accepting Justice Stephens

Maybe reasonable person would assume this was a typo?

Boch Laundry- Scalia doesn’t follow the text, a defendant is a defendant.  Results may be potentially unconstitutional, and therefore unenforceable.  Why not strike down the unconstitutional law instead of re-drafting it.  Judges are still ultimately commiteed to upholding what they feel is just, and they try to preserve that within their theory if they can.

A super-obvious backdrop fact may not need to be in the text.   (We’re a Christian nation).
Ruling unconstitutional may create major problems until it can be fixed.  Creates upheaval in the law.

Defendant is only criminal defendant, allowing a policy in through the back door.  If the statute can be constitutional, let that part be constitutional.  Majority introduces a policy idea that is not part of the constitution, but external.  Is bending the text for the constitution any different than bending for the purpose, is that free of policy judgements.  Is the absurdity along enough to rewrite?  He said absurd and perhaps unconstitutional.

[Maybe he is narrowly applying the power to render unconstitutional, only one meaning as opposed to the whole clause, only one clause as opposed to the whole statute]
Scalia looks at legislative history. 
· Maybe he is looking at the Leg History to determine the definition of the word defendant.

· Maybe trying to determine how this bill fits into the legislative structure.  

· Our respect for the legislature requires us to make this is what the legislature meant before we render it unconstitutional. But not the guide to determine what to do.
· Leg Hisotry gives judges too much discretion to make the law (not trying to see what it means, but more whether they intended an unconstitutional result).
· They not an it
· If leg history shouldn’t be trusted, why trust to make sure intended unconstitutionality.  
· He looks at Leg History to make sure it wasn’t the intent to produce absurd and unconstitutional arguments.

· Laundry wins, benefit only goes to the defendant.

All the theories have some flaws and some advantages.  Laws do have meaning and in lots of cases the judges agree on what the law means.  Tons of 9-0 cases.  They do vote against their policy preferences.  
Bach Laundry
Justice Stephens: If rule of evidence means what it says, only civil defendant protected and not civil plaintiffs.   Silly, and maybe unconstitutional. Don’t reach into a large dryer and get your arm torn off.  

Evidence should not come in:


Bias can work either way, not prejudicial against the defendant, prejudicial towards the defendant in a positive manner.  

· That is just a drafting error mistake, because it could be unconstitutional.

· Review the leg history, committee, floor and conference history.  House was concerned with the prejudicial effect, so only honesty issues (but other motivations).

Stephens bases his decision on, if they really wanted an expansive definition of defendant, they would have adopted one of the amendments proposing such a definition.  
· Pg 770- before the statute was passed all criminal prior acts came in.  Someone arguing for an interpretation that changes the law has the burden of proof.  

· Silence won’t change the law.  The dog didn’t bark rule.  This is a cannon or presumption that all judges use.
· Congress doesn’t hide elephants in mouseholes.  If there is a big change in the law we expect to see evidence that the change was intended.  

· Taken to the extreme, this would assume that the act has no meaning.  Maybe just if it’s a complete overhall it can’t mean that without saying it.

· Maybe there are political reasons that Congress wants to silently achieve big changes.  

· The legislators may have thought the big change was very clear.

· Argue against the dog bark rule by saying that the law was not so settled, or by using the text to show the law was being changed.

· Some courts require evidence in the text

· Some require evidence in the leg history.

Argument against all substantive cannons:  They are only supposed to be used when the statute is unclear because text can trump a cannon.  Saying that some changes are so big there has to be a lot of discussion is a policy call.  A

1. MCI v ATT

2. Brown and Williamson Tobacco

Cannon: interpret in a way that avoids an unconstitutional result (or even a constitutionality question).

Textual cannons are rules of grammar.

Substantive cannons, create a default position one direction and impose a burden of proof on the other side.

Does the bark the dog cannon make sense? 

· Force congress to show that they knew what they were doing (deliberation enhancing)
· Respects the role of the legislature

· Judicial Restraint

· [bark the dog rule coupled with taking the text as the real evidence of congressional intent helps to prevent people from inserting their own policy judgment.]

Stephen’s approach is really imaginative reconstruction.

Scalia criticizes the legislative history approach (won’t listen to the committee of a few and input their intent as the intent of congress).    But will look at it to determine that defendant can not be read literally.  

Not finding something anywhere may be telling, but finding something in there is not because we can’t impute it to everyone.  Scalia wants to do the least violence to the text by just adding one

Majority: Legislative History and Cannon.  Rationality and Rationality (imaginative reconstruction).

Scalia: Least violence to the text, frequent use of the word.  Use rationality, then least violence rule.  Rationality then textualism [conservative].  Trying to stay to the text as much as possible, even if he has to give some up to maintain reasonableness.  
· Language will fence in judges more than intent or purpose.  Even though language is malleable, the other two are more malleable.  

· But tying judges hands might not be the only goal

· Other goals may include fulfilling congressional intent or creating a valid legal system.  

· Wanting an active government.

Dissent: Purpose inquiry: Congress concerned with prejudicial information coming into cases [what if purpose is to preserve a deference to defendants]
Why unwilling to say unconstitutional?  I won’t assume Congress trying to do unconstitutional.  Process won’t assume Congress doing something stupid [ but court supposed to determine what’s unconstitutional, not what’s stupid.]

25 September 2008
Why should carrier weight not be included the sentence determination?

Textual

· Mixture- does not include LSD on paper in normal parlance (like no panckake-syrup mixture), and is not like Cocaine mixed with other powders.  (Ordinary Speech)

· Absurd: Something is strange about the weight.  One dose mixed in a court of O.J. would face more jail time that 1000 doses pure.  A loony scheme

· Policy: punishes dealers more than wholesalers, let the big fish off to punish small fish.

· Penalty tables make sense with LSD in terms of Heroine and Cocaine if we treat LSD in terms of doses instead of with carrier.

· Legislative History: Posner dissent.  Sentencing commission no position, congress acknowledged ambiguity and trying to fix it.  Subsequent legislative history is rock bottom, the last argument to use.  

· LSD more analogous to PCP than Coke, and maybe Congress knows less about LSD than Coke.  Share in the same way the great disparity between the pure and mixed form that Cocaine doesn’t have.  When Congress recognized that problem, they didn’t want the carrier weight.  When we’re dealing with the same problem, they would want to deal with it that way.

· Inadvertant drafting error- they used mixture or substance for every drug repeatedly, lack of intent, used over and over for symmetry or without thought.  
· See if silence in legislative history indicates they never considered the issue.  Is there any evidence that Congress ever intended that LSD be treated that way.  The Dog didn’t bark argument.  

· Constitutional Question: Unequal treatment of people who have equally offended

· Ability to avoid significant constitutional question through one interpretation over the other privileges the constitutional interpretation.

Never concede text or absurdity.
Why should carrier weight be included the sentence determination?

Textual

· Dictionary Definition, better because constant and more objective and people may use words in different ways, change the definitions.  Dictionary supposed to be more objective and include a collection of lots of meanings.  Scalia has preferred dictionaries.  Whether they confuse infer and imply.  If interchangeably, wrong, common misusage accepted is wrong.

· Detectable amount indicates they were aware it was on a carrier.

· Not so absurd, 

· people were concerned that city water supply would be contaminated with LSD, or particularly potent, or easier to disburse.
· Orange juice is merely hypothetical.  Standard method of distribution is known by Congress and that’s what they are expecting.

· Policy

· But all drugs are based on weight in carrier and punish dealers more than wholesalers.

· Maybe courts want to limit the distribution.  Including the carrier medium tries to monitor the dosages.

· Maybe drug can’t be taken pure, and putting it in the carrier is actually what makes it dangerous (available for recreational use)

· Leg History

· If trying to make the change they haven’t changed it.  And this legislation already exists.  Maybe all of congress doesn’t want to change it. Trying isn’t done.

· Trying only confirms that some people think it’s a flaw.

· Previous legislation (PCP) has an exception, so they know how to make the exception and didn’t do it.  Express inclusion, means they didn’t want to include it.

· If such strong intent why haven’t they fixed it

· Other circuits have accepted that mixture includes the carrier.  

· If in same circuit, binding precedent.

· Posner said that he wrote the opinion in Rose and that it was wrong.  

· If in other circuit, not binding, but may be persuasive. 

·  Tells us something about the statutes meaning?

· Try to differentiate the cases by facts or with an argument not considered in those cases. 

· There can’t be a plain meaning because there’s a dissent.

· It’s about this statute and our arguments about it.

· Easterbrooke is textualist conception.  Look at dictionaries and the language.

· Cummings is an intentionalist approach, did the Congress consider this problem, and if not, what would they have done if they had (Imaginative reconstruction).

· Posner: Purpose, what’s the right way to approach this case.  

· Disagreement that positivist/textualist view of just looking at the law and a legal pragmatist view of enriching law with the moral values and practical concerns of civilized society.  

· Few judges self-identify.  Most judges are open to taking different approaches at different times.  

Dynamic Interpretation
Li v. Yellow Cab

Always interpreted as contributory negligence, which was the predominant view when the statute was passed (P contributes at all, no collection of money).  

Court interprets in 1975, changes meaning, to comparative negligence (proportional).  CA code says interpret this liberally when the times change, change it; so they update it, and nothing bars it in the language (it fits within it).  The purpose of the statute: except so far really literally means proportional.

Clark doesn’t like moving away from settled interpretation of the law.  Does not want to upset the intent of the legislature.  No way the legislature intended comparative at time.  

· If leg wants to update they can.  

Hypo: “from the voters of the respective county.”  At the time it was passed didn’t include women.  
· Constitutional amendment is a clear legislative change, supremacy clause.

· Updated statute by constitutional amendment.  

· Within the language selected by the legislature, the ambiguity is intended to evolve, like cruel and unusual punishment.  

· Voter is a category that doesn’t necessarally exclude women, intended to allow the group to evolve.  
· Plain meaning more important than intent unless ambiguous

If leg had certain intent and circumstances change, when do you change it?  “when the reason of the rule ceases, so should the rule itself” some people think this should be implicit in every law.  
Lanaguage itself allows it, explicitly states to adapt over time.

Foregin Intelligence Surveillance Act FISA
People’s phones in US are tapped without warrant

· 1809 crime to wiretap without warrant unless authorizes by statute

· 1802 communications between foreigns powers as in 1, 2, or 3
· 1801a4 groups engaged in international terrorism

· 1801b2 any person who engages in clandestine intelligence gathering activities on behalf of foreign power, which activities may involve a violation of US criminal statute.

· 1805(f) emergency order if goes to judge within 72 hours if factual basis for issuance of an order exists.  

· People they are tracking change phone numbers every hour and it would be impractical to go to judge for each within 72 hours.  (Same may apply to drug dealers, etc.)

· 1811 Authorizations during time of war, wiretap within 15 days.  

· 72 hours is too short, this law gives us 2 weeks, right? 15 days after declaration of war.
· 1802 doesn’t contain a number restriction, so probably easier here.  

· When the language is 100% against you you are pretty much stuck unless you can figure out another way to get around it.

· The Text yields an absurd result, the text yields NYC being blown up because of a 72-hour deadline.  

· What is the rational for the 72-hour and 15 day deadline, can we adapt that rational to this deadline.  Different era, different war, different enemy.  No term broad enough to change, does not fit within it.  

Administration didn’t even try under FISA.  Authorization of Military Force.
· 2a- all necessary and appropriate force against persons who planned, authorized, committed, or aided

· Is Surveillance force?

· Intelligence gathering is necessary for force since the dawn of time.  A term of art, force, includes intelligence gathering.  

· Detention of enemy combatant is force because need to detain them to fight the war,.

· Authorization for end result does not authorize all means to the end.

· Criminal acts are not generally thought of as appropriate, since FISA criminalizes this type of surveillance, it is not appropriate.  Chicken and Egg

· FISA is the exclusive means for surveillance (specific), AUMF is general, and maybe the specific overrides the general. 

· AUMF- military force generally doesn’t include doing things to American citizens in America.  Title of section 2 is part of the law, and include military.  Are armed forces doing the wire tapping.

· But don’t armed forces use surveillance as part of their means.  

· Leg History- no discussion of surveillance in passing the law, wouldn’t have passed it.  
· Daschle- 98 people who voted for this, none of us thought it included surveillance.

· White house tried to pass unprecedented grant of authority with “in the US, against those nations”

· Defense intelligence can’t collect in the US by statute.  

· But people deny voting for things for certain meanings later based on current public opinion.  

· Some organizations and persons would be in the US since that’s where the attack was committed.  

· Authorization of force (doesn’t mention armed force).  May be title of section, but isn’t in the language of the law.

· Deliberate omission.  Inclusion in title doesn’t matter because it also deals with war power.  But force includes FBI, CIA, etc.  

Dynamic Interpretation of AUMF

· As we’re investigating what has to happen to fight terrorism, we found out that clearly it is necessary to tap the cell phone numbers.  

· AUMF requires having determined who the targets are before using the force, and surveillance is used to make the determination.  Determination first, force second.  He wants to do it backwards.  
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Long history of executive war power to surveillance

SCotus: force includes detaining citizens

Against: Force does not plainly mean surveillance

Titles say armed force, and they’re not allowed domestically

Tried to get domestic permission and was refused.

How to interpret between multiple statute interactions

Rules of Thumb; Cannons,

· Specific statutes in general overrule the general statutes.  Specifics of FISA shoudn’t be overruled by AUMF.  

· Specific statutes are easier to interpret intent and level of deliberation.

· In general statutes the intent is harder to find.  If general statute has a clear intent, that can help trump this cannon.

· Repeals by implication are disfavored- we don’t assume a statute like FISA has been repealed unless done specifically.

· If two equal interpretations and one repeals another statute, choose the one that doesn’t unless clear intent to repeal.

· If clear intent to repeal can be found this can help to trump this cannon.

· President could argue:

· AUMF is specific about 9-11 and in this context only it is a repeal, very specific and not a broad repeal.  Special circumstance.
· Repeal of slavery didn’t specifically repeal slavery laws, but a general law was understood to mean to sweep away anything inconsistent with it, in the most expansive terms.  Insufficient time for specifics.
· The further apart Patriot is from AUMF, the easier it is to say that AUMF is an emergency and Patriot is not.  Stuff that comes later doesn’t tell us how to interpret it.  
· Counterargument:

· AUMF specifically qualifies that only appropriate force is authorized, and FISA determines what type of force is appropriate.

· Congress felt that FISA would control and so they weren’t worried with too many specifics.

· FISA clearly addressed terrorist and war situations.

· Has built-in emergency situations.  Is thinking about the exact same things.  

· Something as important as engaging in warrantless surveillance would have been mentioned.  

· If the patriot act modifided FISA and didn’t allow such surveillance, this would suggest the AUMF did not modify FISA.

· Probable cause to reasonable suspicion (2007)
· Foreign intelligence from primary concern to substantial concern. (Oct 2001)
· Because Congress didn’t say anything about surveillance, there’s a really good dog didn’t bark argument
· But President can say, it was so close, you think they had time to talk about these things.  Dog didn’t bark argument less important in an emergency statute.  

· Timing can matter also because old states are more vulnerable to dynamic interpretations: 1975 FISA didn’t contemplate today’s terrorism.  

· But FISA is very difficult to update.

· New statute gives more updating ability.  At time 53% approve of warrantless tapping for terrorism.  

· Having done it for so long, it’s hard to argue it was still an emergency.

· President argues he can’t go to congress because then terrorists will know.

· But that would work for anything.  

· Text: he determines doesn’t require the president do it personally, but can delegate.  

· Dynamic can be both liberal and conservative, although the biggest adherants (Estridge and Dworkin) traditionally have been liberal.

· Theories are only conservative/liberal based on who is in power.  

· Let’s statutes be updated when original drafters couldn’t have seen everything at the time.  Keep up with the changing times, lets government be more active.  

· More efficient to let courts do it

· Prevent status quo that no one wants.  

· Counterarguments

· Judges not so good for this

· Against the rule of law

· Countermajoritive.

· Application of Dynamic Interp:

· Talk about changed circumstances.

Brogan
- Textualism.  Hard to come up with good plain-language for defendant.

Argue for the Defendant

· They are manufacturing a crime, a trap for the unwary

· Normal person would fall into this crime

· Lots of courts of appeals have recognized this

· Someone has to lay down the law, but Congress couldn’t have intended this.

· If court consistently interpreted literally, Congress would be disciplined and make better statutes.
· But legislation is being written by aids who are inexperienced, frequently because not very much importance in what the law as written is, because of the expectation that it will be sorted out later and they have better things to do.

· Creating Congressional clerkships to get high caliber assistants.

· Cuts both ways.

· Shows Congress wants the courts to fix legislation

· Shows that if Courts really were strict there would be a huge incentive to for Congress to make good laws.  

· Can we ever expect textualism to really create good laws?

· Legislation depends on compromise

· Even if everyone knew how law would be interpreted, those laws would never get passed because the legislators want ambiguity.

· Textualism is hard to have an expansive state; more libertarian than conservative, if limiting expansive state is good, you would like it.

· If cutting back on administrative state, textualism can hinder the cutting back.  

· Depends on where you think the government is going.

· 85-90% of the time, opinions are unanimous.  When they disagree, conservatives tend to side with conservative actions, and vice versa.  

Textualist

1. Does it make Congress better? (Can Congress get any better?)  Does it create a net disciplining effect?

2. Cannot be our practice to restrict the clear language of statute to the purpose of the congress even if we can figure out the particular evil is that congress is trying to remedy?
a. Where would we begin to try to help Congress?

b. Gives courts too much leeway, purpose of statute ends up being whatever the Judge thinks it should be.

c. Dictionary: no is a statement

Dissent:

1. If we write in an exception for the agents, why not have an exception for the exculpatory no.  

a. Applies only to falsifying to the agency

b. How strange does it have to be to go against the text? Unconstituional, crazy, luny, strange.  

2. Ginsburg thinks this is terrible: tells Congress they should fix it.  

3. When court interprets criminal laws in favor of the defendant, Congress always fixes it.

a. Scalia very frequently uses the lenity rule.  

4. Stephen thinks if we’re wrong Congress can fix this one easily.  

Tomato Question:  Not just theories for the sake of theories, but methods of interpretation that the courts use.  What do you think a judge should do?

1. Textualist approach: all theories start with the text.  Much greater burden to find a place for your claim in the text.  If text is 100% against you, you will probably not get anything.  Start and end of analysis.  This is what makes the rule of law.  Only what emerges as legislation counts.  Judges are poorly-suited to make the decisions.  Judges shouldn’t have too much leeway because leg history is all over the map and allows them to just pick whatever they want.  Holmes, Scalia, EasterBrooke.  
a. Jeremy Waldron- best textualist philosopher; democratic philosophy of textualism

b. More predictable.  

c. Relatively more objective in most cases, although subject to the weakness of language.

d. Textualism is blind to the subjective element in itself.  Relatively more objective, but there are still subjective policy calls.

e. Can produce unjust condquences in certain cases.  Net good effect, perhaps, but because systematic, some bad effects.

f. Dominant starting point for every single judge.  Few stop there. 2 on Court: Thomas and Scalia.  Roberts and Alito not as extreme, but very close.  Most courts will look beyond the text.

2. Intentionalism/Imaginative Reconstrution- Law is the result of a bargain and the judge is there to enforce the deal.  What is it that they had in mind when they made the deal? Text is always the best evidence of what the deal was but when it is ambiguous look at 

a. Legislative History etc.

b. Hart and Sacks, Pound.

c. Be all, end all for most of last century and is still the core.  

d. Figure out what the intent of the legislature was to make law realistic and practical and help it become effectuated.  

e. Weakness

i. Can you ever really get the intent? May be no helpful reconstruction because of agenda setters, approximating peoples intend, judge not good at this, too much wiggle room.

ii. Really expensive, time-consuming, and boring to go through leg history.  

3. Purpose/Dynamic Interpretation-

a. Law is a solution to social problems

b. Dworking, Eskridge.

c. Weaknesses- Judicial incompetence and ability to pick and choose greatest here.  Point is to do justice, do whatever he wants.  

1. Textualist- law is words that passed 1:7

2. Intentionalist- law is a deal that needs to be enforced.

3. Purpose: law is a solution to social problems.

We need to be able to do all three.  Judge probably adheres to some or all three of these.

Text is most important, then leg. History (has own internal hierarchy), then purpose weaved in to make overall argument.  

More cannons: Textualists love the latin ones, all courts love them.  Reflect presumptions, are criticized as being too malleable.

Intrinsic Aids- Textual Aids: grammar, syntax.  Based on statute.

· Common words are given their ordinary, common meaning.

· Nix v. Hedden: Tomato argument

· Technical meaning of fruit takes backseat to the common usage because there was no express congressional implication that they were using the technical definition.

· In dictionary tomato is a fruit; Experts say the dictionary definition of a vegetable is not different from the common usage

· They used the soup test, if you can put it into a soup, it’s a vegetable.

· Fruits are used in soups and deserts, vegetables are used in soups and deserts.  

· Can we overturn the decision?

· In deciding whether to use the common or technical meaning, can we turn to other sources.

· What if other statute says that tomatos are vegetables.

· Leg history for this statute lobbied by tomato agency

· If the other side cites a dictionary, you can still appeal to a common meaning sense.  

· Common meaning generally still comes from the dictionary.

Substantive cannons- like take the interpretation that avoids the serious constitutional question or rule of lenity.

Extrinsic sources cannon

2 October 2008

No riding in the park.  

Specifically lists 4 things linked together, we judge words by the company they keep.  

Purpose of statute is to stop harm, and skateboard no harm.  

Section 3 defines vehicle.  

3 October 2008

Good lawyering requires reading the entire statute for every phrase and figure out why it’s in there [role it is playing in the text]
Noscitur a Sociis- things like the others around it.

Cannon does not distinguish other from any other.  

Substantive cannons are policies, put the finger on the scale on one side or the other.  Not from the statute.  Why the rule of lenity?  

1. Give Notice of either that it is a crime, or of a specific consequence. (Has notice of guilt, but maybe not of specific consequence)  Malum in se vs. malum prohibitum
a. We care about notice so that people willingly act, and have mens reas.  Likely only that it is a crime and not of specific consequence.
2. Mens Reas
3. Separation of powers, Congress cannot delegate the creation of crimes to the courts.
a. If you think the statute is clear the lenity doesn’t even apply.
b. If you think the definition is ambiguous, then perhaps lenity.
4. Fairness from a severe punishment.  Embodied in the Constitution [presumption of innocence]
5. Minimize selective/arbitrary punishment
6. Public Choice- Not hard for Congress to criminalize.  Hard to uncriminalize.  Lenity.
· 5 and 3 almost always matter.  1 and 2 may not matter depending on the nature of the crime.  Almost always 6, unless very powerful white collar criminals.  4 more variable.  
Muscarello- What is the meaning of carry? Stat Interp in internet age.  Gun locked in trunk of car.  Mandatory minimum for using or carrying a firearm during drug trafficking or violent crime

D. Didn’t carry on person and didn’t use as guns are used.  Use admitted.  Carry- different than transport.  

But dictionary definitions vary.  Says carry a firearm, different than general carrying.  Majority says first definition is the general carrying.  SCOTUS says using a weapon if you trade it for guns.  Various dictionary definitions are different contexts, and ordered by frequency of use.  Statute may or may not be referring to the most frequent context.  Majority says context is carry in a vehicle.  But most examples are only carrying things too heavy to carry on one’s own.  

· Phrase, carry a gun, is a term of art, links it together.

· But purpose of the law, what sense to penalize to punish one who walks with a gun in a bag and not a guy who drives with a gun in a bag.  

· Maybe Rehnquist sides with lenity because the person is still guilty.  

· Majority opinion might undermine Second amendment by being too broad an intrusion into gun rights.  Background principle, if you think of gun ownership itself of not inherently dangerous, you might interpret more narrowly.

· Not punish as much because purpose not to leave at home, but not to have accessible as easily, and not as accessible when locked in the trunk.

· Also the connection of having the gun to the act of selling the drugs.  
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Muscarello

Determining the meaning of words

· Look at dictionaries

· Other usage sources

· Come up with your own analogies

Cannon use

· Nositure- words are interpreted based on the words that are around them.  Tricky to find the common denominator when there are only two words.  Easier when lots of words.  

· Look at the whole act (or Code) to find meaning of the word

· Does adopting one interpretation make anything else inconsistent or nullity

· Both sides must address the purpose of the statute, it’s context, to make sense of the word.  Breyer says the purpose is to leave the guns at home.

· Breyer gets from legislative history

· Textualist must find somewhere else- the dangerous combination of drugs and guns.  

· Dissent, multiple possible purposes, go to lenity.

· Rule of lenity-

· Majority- if lenity’s purpose is about notice, this guy knows he’s not supposed to have the gun with drugs.  

· Dissent- Stronger- just ambiguity, perfect case for lenity, worried about prosecutorial discretion, courts creating crime unintended by congress.

· Too many people oppose legislation for defendant’s, so err on side of defendant.

· Lenity applies to other contexts

Other substitive cannons

· Interpret to avoid constitutional issues

· Responsible for constitutional issues we have discussed in class.

· When susceptible to multiple interpretations, one having grave and doubtful constitutional questions, choose the other.  

· Why avoid striking down laws as unconstitutional?

· Respect Congress, assuming they don’t mean to make unconstitutional laws

· But doesn’t even have to be unconstitutional, just raises the question?
· Avoid interpreting as much as possible, hard to change Court’s opinion.

· Fixing laws to fit into the constitution might subtly change the constitutional meaning step by step, like the commerce clause.

· Refusing interpretation makes it sound like it is unconstitutional

· Makes the court’s judgment as law unless Congress comes back.  Power of inertia works for the court.

Cannon- liberal or narrow construction

· Typically liberally construe civil rights, anti-trust, and securities issues.

· Typically narrowly construe penal statutes, sentencing, forfeiture, punitive, rent-seeking.

Should a textualist go along with any of these cannons?

· Just stay within the meaning of the statute

· just a way to disguise judicial policies.  Liberal justices using cannons tend to reach liberal ends, and conservatives the same way.  Textualism driven by judicial modesty

· Cannons are not statutory, 

Using cannon, constitutional principle, interpret ambiguity in terms of the disadvantaged groups.

Disadvantage is ambiguous, in what context.  

Cannons create bright line rules, allowing congress to legislate around those boundaries, like Chevron deferring to agencies.

Cannons help avoid leg history and allow consistency, stare decisis development.

Because there are cannons on both sides, you can never hold to cannons.

But grammar cannons- whole act rule, read statutes with words having constent meanings throughout the code.  

Always must use legislative history and cannons, never one-sided panel.

Which cannons do we like?

· Look at everything is one option
Justification of cannons- 

· If they have a basis in the law.

· Inspired by constitution have legal footing, like lenity, federalism cannons.  Adhering to a constitutional norm that we assume Congress shares.  

· May be deliberation enhancing, like the cannon of avoiding constitutional questions, or the rule of lenity.  Force Congress to pay attention to disadvantaged groups.

· May be efficient if it a market mimicking cannon.  Congress would want a coherent code, so the whole act rule is a good idea.  

Criticisms of Cannons

· Do we trust courts to come up with substantive values to base cannons

· Costs, if the court is wrong, how hard is it for Congress to correct.

· If not market mimicking, not what Congress would want, they are market forcing, forcing congress to want something, do we like the Court’s values?

· There is a cannon for almost everything.  Appendix B give you the case citation for the principle you need.

Terms borrowed from the common law.  Old cannon: strictly construe any statute in derogation of the common law, since common law has the right balance of interests.  Enforce that particular deal and no more.  Now in regulatory state everything is done by statute, and the common law was not neutral and had it’s own value judgments.  Common law is

· Background of traditional moors and customs, provides smooth transitions and continuity

· Can tell us legislatures intention, is statute addresses common law fraud.

· Can tell us textual meaning if term borrowed from common law

· Purpose, if common law problem was being addressed by the statute.

Leo Sheep-Rehnquist loved this case because he was obsessed with geography and the West.  He would page through atlas when arguments got boring.  Always mad if they didn’t know the geography of the issue.

SCOTUS takes cases either because of circuit splits or because they are really important.

· RR land grant gave even plots to government and odd to the RR.

· Government makes road through private land inherited from RR grant.

· Statute (Union Pacific Act) gives not express easement to the government, and Gov concedes that.  

· Gov argues it would be stupid to not have easement
· Traditional property rule (common law) of easement by necessity

· Statute has exemptions, but this one.  The inclusion these exclusions means the exclusion of the others.  Expressio Unias.  

· It would be absurd now to have an easement, would be costly, they just assumed it was there.  Everyone knew it was there, it was the baseline assumption.  No settled mineral rights or homestead act, but settled easement law.

· No necessity, the gov has other options (like eminent domain).  This other option has replaced the common law.  No necessity like there would be for a private landholder.  

· But Gov has to give just compensation for eminent domain.

· Court thinks Gov was desperate to sell, willing to do anything to sell the land.

· Congress may never have anticipated this question.  In 117 years no litigation.  Now arising just because we’re litigious.  

· Unlawful enclosure of public lands act provides for the easement.

· Outcome, Gov has to pay for land use.  

· Easement by necessity entails actual necessity.  

· Why not construe a land grant narrowly?

· Case shows us that we can just look to common law.

· Court found in this case that the common law was not sufficient.

· Later law gives RR access to Gov law

· If they were worried about not having access to private lands they wouldn’t have given away Gov land access

Blanchard v. Bergeron

Civil rights claim with contingency fee agreement ($10,000 award, fee would be $4000).  Real work would have been $7500.

· Statute says, the court in its discretion may allow a reasonable attorney’s fee

· Legislative history says that counsel should be paid according to market wages for all time reasonably expended on the matter.  

· Purpose of whole act, take the view that want civil rights claims to have good representation.  Wants to make sure they can pay their attorneys.  Must address purpose for textualists.  

· Historically, poor representation for civil rights.

· Why not look at legislative history to come up with purpose.

· Leg history cites the Johnston case in both House and Senate.

· It’s a 12 factor test, and 3 district courts applied it correctly.  

· Like delegating to another actor, or just a shorthand method of looking.

· Who is going to check all the citations in the committee report? Scalia

· Not reliable.  Not binding.  

· Is legislative history appropriate to determine purpose

Sinclair- What is all newspapers make it very clear that purpose is to help farmers.

What if good evidence that 302c was stuck in there by a staffer and everyone thought it would apply to farmers.  
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Start with the non-Scalian (true) premise that most judges look at legislative history. When is it appropriate to look at it?  What are the best arguments for getting the judge to focus on leg hist

· Ambiguity in the text, leg history is not flatly at odds with the text.  Doesn’t have to be, but 99% of the time it does.

· Even if the text is unambiguous, it leads to an absurd result (Bock Laundry, Holy Trinity, Bob Jones).

· Breyer wants it no matter what.

· What makes some leg history better than others?

· Content of the legislative history, clear support to one side.  

· Courts generally give preference to the committee reports; senate, house, conference.

· Statements from sponsors because they are generally the one’s pushing it through Congress

· Less good, somewhat junky sources (enough good stuff, even from the junky sources, might be enough to sway the juges).  

· Statements from the drafters

· Subsequent legislative history

· Presidential signing statements

· Otherwise they look at common law, cannons, whole act rule to get rid of ambiguity or absurdity.  Brief order does not start in that order, but puts strongest arguments in front.
Sinclair- Text on it’s own is hard to get to ambiguity.

· Look at the rest of the statute.  Since we can’t get ambiguity, it is absurd in terms of the purpose of the statute, prevents helping farmers when the point is to help farmers.  

· What if presidential signing statement counter legislative history? Rebut?

· Legislative support would be veto-proof, or great support.

· He only said that because he knew otherwise the bill was against him and wanted to change the meaning of the law.

· The committee report was for the same reason.  It’s all meaningless.

· He actually thought that’s what the law was.  Just explaining what the law does.  

· President is only one elected power, the legislature represents more elected voice.

· He has the power of a whole house of congress

· Elected by everyone, not just members of a certain state.

· No one can respond to the president’s signing statement.  In committee report dissenters can respond.

· Subsequent legislative history is still considered worse.
· Right below legislative inaction.
Montana Wilderness

Assume Textualist Interpretation

· Within the boundaries of the national forest system (the system, not a system)

· The entire bill is only about Alaska.  Hundreds of pages long and all about Alaska everywhere else.

· Section b has “public lands” reference which as been defined in the statute as only being in Alaska.  Reading the two provisions that are next to each other and parallel in form, creates presumption that they have the same meaning.

· This one section they specifically omitted saying public lands in Alaska. Expressio unios.

· But since they said it everywhere else, they just didn’t think they needed to say it.  Since the b section does say it, that leaves A as the only section not applying.

· Textualist clues would probably point at Alaska. 

· National Forest System at the very least creates an ambiguity

· Sponsor and author of this section has said it applies nationwide.  But said this after the bill was passed (just like pres signing statements, no one can rely on it, respond authoritatively).

· Didn’t say anything during the date because:

· Maybe wanted it to be ambiguous. The gentleman is absolutely right

· He doesn’t have to say it out loud because he said it in the letter he sent to everyone.  The letter was found by a law student in another bill.

· 1609 statute defines all national forests as nationwide, but so is public land. 

· Committee report says they wanted to solve the problem of uncertainties like the recent district court case from Utah, not Alaska.  Concerned with nationwide rights.  

· Chairmen of sub-committees sent letters worried that it did apply nationwide, wanting to know how it changes access rights.

· Other interpretation would repeal by implication the wilderness act 105a.
· Court rejects each of these in isolation.  
· When.where?  not before the general membership, just private communication.  No ability of congress to correct the record.  

· The dog didn’t bark.  This is all you’ve got for a nationwide letter.  Discussed endlessly on the floor and never came up robust.  Each piece seems flawed.

· Ultimately swayed by post-enactment legislative history from another bill.

· What is response to dog didn’t bar with no Georgetown letter?

· All the sponsors were in agreement, there just wasn’t a lot of opposition.

· In the few instances it does come up, by very important people.

· Montana Wilderness II

· Language of the act provides tentative support.

· Pg 1039, Leg history, conference report to subsequent act, delete provision because Alaska Act already took take care of it.  

· Why change it anyway if it’s already passed?

· Undermines the importance of the name of the act.  They think about these issues scattershot.

· Not just a couple of people, both houses of congress. And the same deliberative body.  A good indicator of what that first vote meant.  

· The very same conferees, understood what it meant, explained it to both houses.  The Congressman (Udall) he relied on changed his mind.  

· Who, when and where (for subsequent legislative history). What was the reliance on it.  95% of judges don’t think it’s all junk.  

· Colorado Act was creating a wilderness act, not seen as repealing the wilderness act, so makes it feel better to not be repealing a whole act.

Bob Jones- illustrating legislative inaction.

· Statutory issue- Does tax exemption require lack of racial discrimination in admissions decisions.

· Textual

· Exclusively for certain purposes (religious or educational): or means or.

· Court appointed someone to defend former IRS position

· Certain things so implicit in a text, must be taken into context.  

· Section 170 refers to the same category and applies charitable deductions to all of these categories, and common law says public policy inherent in charitable.

· But Charitable contribution is defined in the statute by 503c.

· Exclusively for educational purpose, if just cared about education wouldn’t care about racial discrimination- so all boy/girl schools would be out unless we can point to an educational purpose.

· Cannot allow 503c to extend to things against public policy because they are absurd.  Defeats the plain purpose

· Courts test for 501c, must meet public policy.  Not charitable when no doubt that practice is contradictory to public policy.  In this case there is a public policy against educational segregation based on race.

· The text deliberately creates exceptions (expression unias)

· 501i denies tax exempt to social clubs that discriminate based on race

· Because they singled out social clubs, they didn’t single out educational institutions, and know how to do it when they want.

· Or it shows that they clearly don’t want to include racial discrimination, and didn’t think they had to say it.  

· Overwhelming inaction by Congress.  

· Considered changing this 13 times (just shows the court chose something unfixable to change the meaning). Congress knew the change and acquiesced

· Congress also failed to overrule the opposite meaning that existed before, they acquiesced for a hundred years to one, and 10 to the other.  

· Trying again and again indicates strong opposition both ways.  

· Did it ever come to a vote, were there hearings, did it come out of committee.  Was it explicitly rejected?  No serious attempt.  Or one chair didn’t like it.  

· Since they made another change to 503 in that time and didn’t change this clause.  Have they been able to amend something related to this.  They can act when they want to.  

· Why did they not act?  How did the enacting coalition differ?

· Acquiescence is generally not deemed to be approval, especially because it’s really hard to get things done in Congress.  Congress fails to act for any number of reasons.
· Bob Jones is the leading case on accepting acquiescence.  Court thinks this is extraordinary because tried and failed 13 times, and amended in other matters and didn’t amend this.

· Clearly Congress knew there was a problem

· But that doesn’t mean that approve of it.

· Legislative history of a difference bill citing a lower case that it is inconsistent with the public policy, creates some support.  Not really.

· Just against public policy, acquiescence thrown in but weak.  May cite this case, but not likely to be a winning argument.  

Would be malpractice not to use leg history arguments.
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Text vs. Leg History not Republican vs Democract, but more Libertarian vs. Active Government.

If the text of the statute is clear, you have some convincing to do to get the court to go beyond it

· Holy Trinity (absurdity)- cite some other case that cites holy trinity.

· Bob Jones (not so absurd, mostly evidence of contrary public policy) Contrary to purpose of statute, purpose from 

· Surrounding text

· Historical backdrop

· Legislative history

· One persons absurdity or public policy concern is another persons judicial activism.

· We all agree racial discrimination is bad

· But really more controversial whether school that discriminates gets no 503c

· But does that mean no schools can discriminate racially, charter schools

· Court gets further and further into policy decisions.

· So judges feel more comfortable looking beyond text if it isn’t clear.

Goal 1

Text is clear for me, I win

Text is ambiguous, cannons and leg history are clear, I win

Text is clear against me, but absurd of contrary to purpose.  But never concede the text is clearly against you.  99% of the time we can make it look ambiguous.

Bob Jones is pretty close to a terrible textual argument.  Cannon- Court should go beyond literal language of statute if such reliance would defeat the purpose of the statute.

Some cannons might be inapplicable in certain courts.  

Ways to look at other statutes to create ambiguity

1066- Cartlege v. Miller 1978- ERISA.  The In Pari Materia Rule

Creditors can’t attach pension, can family orders be an exception

Plan:  Anything you can find to show that this law is not like the others.  
· Distinguish based on Language

· Strict reading of the text: Precludes “any direct or indirect arrangement whereby a party acquires froma participant or beneficiary a right or interest enforceable against the plan.”  May not be assigned or alienated

· Explicitly states that this law precedes all state and federal laws.  Different from the other statutes that had an exemption.

· 1068 Note 46- distinguish ERISA from the Veterans Benefits act

· Except to the extant specifically authorized by law (may be common law)

· Purposes are different: 
· point of this law is to make pensions completely inviolable.  The sanctity of pensions
Cozert

· Language

· The statute itself refers to protecting the dependant’s as well as the employee.

· Other statutes (social security), similar exemptions not extended to preclude family support orders.

· Purpose- 

· general congressional deference to the powers of the state unless explicitly overridden
· common law background, that family support orders are generally sacrosanct

· Want more evidence before going against these background.

· Ridgeway, life insurance policy, 1st wife and 2nd wife fighting over policy proceeds.  Not subject to attachment or any legal or equitable attachement whatsoever.  

· Death benefit is not expected when the kids are young, not as clearly necessary as spousal or child support orders.

Lorillard v. Pons,
Right to jury trial In private civil action for lost wages under ADEA.

In Last case, we picked and chose which laws to compare to.

In this case, the present law was modeled on a previous law, FLSA

If the Congress was aware of the judicial interpretations (SCOTUS), might be part of intent.

In this statute they specifically included and excluded certain items from the previous law

But it’s really more like the Civil Rights Act

Aims of ADEA and CRA both to prevent discrimination in the work place, enforcement mechanism should be analogous.

More likely when statutes are in the same jurisdiction

Morton v. Mancari

Repeal by implication

Preference to Indians in BIA in hiring and promotions.

Overridden by EEOA of 1972

Court holds doesn’t violate the act, 

policy of preference is very old and has a special purpose to have self-government

No mention to overturn this preference, the dog didn’t bark.  Repeals by implication not favored.

3 months after the 1972 EEOA, 2 new Indian preference laws were passed

Indian preference exempted from the executive order predating the 72 law, and 72 law based on the 72 law
Repeals by implication are not favored
Substantive cannon- they can repeal, just explicitly.  If not repealed, adding on.
Trying to give full effect to the law, every word has meaning.
Congress between original and most recent may depend on that statute.  The code is very interconnected.  
Promote the rule of law
Why are the laws not irreconcilable?
It is just an exception, a very unique exception.  Distinct historical conception
Because agency interpretation is reasonable enough under “appoints”, it only matters whether they have statutory authority to make that decision.
Opposition

EEOA reflects the changing attitudes of our changing society about discrimination based on race.

Statute flatly prohibits discrimination.

Two exemptions for Indians, knew how to create exemption but didn’t do it in this context.  Expressio unias.

Arguments against the repeal by implication not favored

Congress won’t really go through every law to repeal

It’s not repeal by silence, they passed a law, it’s implicit repeal. They’re really getting at is the language clear enough

Are the two laws really irreconcilable, if so, then there can be implicit repeal

[Congress is supposed to create general laws]

1. Textual difference

a. In the statute itself

b. Between this and other statutes

2. Different purpose or context

3. prior interpretations are wrong

Flood v. Kuhn

· Is baseball exempt from anti-trust laws?
· Why does the court hold that baseball is exempt?

· Because they declared it exempt 50 years before.

· Was Federal Baseball rightly decided?

· Even if initially decided correctly, it is clearly wrong right now.  

· The commerce clause interpretation  has drastically changed

· Baseball has also changed, TV and Radio.

· Why stick with the Federal Baseball interpretation?  Super strong presumption of stare decisis in statutory interpretation.  Why?

· Congressional awareness of interpretation, didn’t overrule, infer acquiescence

· Stronger or weaker than Bob Jones

· The strong lobby for baseball management makes congressional action unlikely

· Race/discrimination bigger/more important issue than baseball.

· Inaction on big issue more telling of congress intent

· But if more important issue, harder for congress to fix.

· Congressional of other sports has not followed federal baseball

· More than 50 bills introduced, none got anywhere, the few that started to progress, wanted to have a bigger exemption.

· They knew about the topic, and every time they thought about it, wanted to expand the exemption.

· People have relied on the decision.  

· Reserve system structured in an otherwise illegal decision
· In Toolston, the court relied on Federal Baseball, even saying it was ridiculous.

· Other judicial decisions have relied on Toolston.

· Why superstrong for statutory instead of constitutional?

· More likely to overrule Roe v. Wade, because only the court can overrule.

· In statute, since Congress can fix, let them do it.  

· Strongest, statute-common law- constitutional, weakest

· Agencies are designed under the formulation, people act in reliance.

· Appropriate way to fix the issue is for Congress to do it.

· Institutional competence

· Congress not bound by language, courts are

· But it’s tough to change a law, and there was a vested interest created that would oppose changing the law

· And the Court introduced the problem in the first place if the original ruling was poor.
· Doesn’t look good to change statutory meaning.  

Reg-

The third actor in the process in addition to the courts and congress is the agency.

Agency is the interpreter in the first instance.

1. Where do the agencies get their authority, when can Congress delegate to them?

2. What controls what the agencies do? Legislature, President?

3. What’s agency relationship to the judiciary? 

· Can they have trials? Yes

· When courts review, how much review power do they have?

Administrative Law 17 October 2008 Now reading cases for holdings, not arguments

The non-delegation doctrine

· Schechter Poultry Still good law

· Even if unwilling to strike down law, will interpret statute to avoid non-delegation problem

Schecter Poultry

· Facs

· NIRA prevents selectively selling chickens, must be sold by coop.

· These codes regulated everything

· Why would congress want to delegate

· Efficiency and time constraints

· Specialization- expertise

· Avoid making difficult political decisions that might cost reelection

· Allows more effective lobbying of just one agency instead of all of Congress

· Why delegation problem in Schecter poulty

· Ambiguous terms about fair competititon

· FTC has unfair competition standard

· What’s the difference?

· Fair covers a much broader range, and used in a different way that is not simply antithetical to unfair competition.

· Fair competition is broader than unfair competition says Court

· Elements of unfair competition is more of an existing legal concept

· Maybe limited by the common law or statute

· Unfair competition act had a method of determining
· Industry creates the rules itself, agency just doing what the industry wants.

· Delegation to private parties

· What if Congress just delegated to President to make Social Security more fair

· Schechter says not just procedural, but subject matter concerns as well

· In general positive is more general than negative.

· Distinguish Schecter

· President is not a private person, within the government.

· Why so much worse to have private industry than the president?

· Industry has self interest that might balance public interest

· President and Congress accountable to different constituencies
· Schecter not held to prevent delegation to the president.

· Unlimited discretion of president to pick and choose, nothing to guide the president’s discretion.

· The combination of the broad scope of the law and the complete lack of intelligible principle.

· Delegation not that big of a deal if you can immediately pull the delegation back

· Congress takes away money

· Cutting funding doesn’t stop the agency from doing nothing

· So they pull in the agency head for hearings, publicly shame them

· Not super effective

· Congress creates a one-house legislative agency veto

· But this is unconstitutional

· Remove agency heads or control appointments specifically or by qualification requirements.  President can’t fire SEC chair without cause

· Withhold or condition funding for other programs, president’s pet projects

· Just pass laws, change the language, be more specific, impose penalties.

· Prohibit agency from doing X

· Congress could act directly.

· Executive has a duty to enforce specific obligations
· Sometimes doesn’t but almost always does.

· But President could veto, so must have veto-proof

· That’s why one-house veto is unconstitutional, avoids the president.

· Sometimes agencies go too far as well

· Cutting funding can help, but agency could still allocate all resources to that one thing.

· Are you comfortable having congress delegate power to agencies?

· Statute at time 1 gives broad authority

· Statute at time 2 is ambiguous, which one controls?

· But statute 2 might be blocked by president.

· Hard to pull back the delegation, called slack.

· How much slack you are comfortable with

· What do we think?

· Agencies do everything

· Do we want the court to hold back on delegation of Congress?

· They don’t have enough time, let them delegate

· Why should judge not enforce the non-delegation doctrine

· If agencies have expertise that Congress doesn’t, judges don’t think they have the expertise.

· But congressional staff begin to have more and more expertise

· Administrative state here to stay

· Administrative state is good

· Enforcing non-delegation might lower the power of the judge

· [Why can’t there be completely legislative agency] in house

· Ad state is huge, lots of work


· 1.  Delegation depends on “intelligible principle”

· Unfair competition narrowed by the common law

· 2.  Done by the agency and not private individuals or industry

· 3.  Agency procedures

· Seems more rule of law like

· Body of law in agency procedures helps to limit the broad grant.

· But the initial delegation is still really broad

Non-Delegation question is really whether Congress has delegated legislative power.

· They can’t delegate that power to anyone

· But when wide discretion is given, there is a question of whether delegation has taken place.  The more discretion given, the more concern that there is delegation.  

· Has Congress made the tough call, or just booted it to someone else.

· Rule today

· Intelligible principle

· Government actor

· Procedures

· Courts can affect the doctrine by

· Changing the content of the test

· Being stricter about the intelligible principle.

· Rehnquist thought that Congress shirked the tough call

· Most judges want to let Congress delegate what they want

· Executive branch agencies

· President can fire the head of the agency at will

· Under organization of the president

· Independent agencies

· President can only fire for cause

· For real non-delegation doctrine, doesn’t matter so much who you gave it to.

· Agencies pass regulations, not just enforcing the law, they essentially pass new laws.

· There is a general presumption in favor of not enforcing this doctrine against delegation. 75% chance they won’t enforce non-delegation.

· Always a question of statutory interpretation, did it act within the authority given by congress.

The Benzene Case: Industrial Union Department, AFL-CIO v. American Petroleum Institute

· Facts: 

· 1970 OSHA act

· Cabinet (President can include who they want) SecLabor always there

· OSHA put into DeptLabor by Congress, an executive agency with power to issue rules

· Broad act, everything that compromises the safety of workers.

· Also creates NOESHA, scientific agency that just does studies to advise OSHA

· What is the purpose of OSHA?

· Ensuring safe and healthful working conditions for every working man and woman in the Nation

· Workers don’t always rationally perform cost/benefit analysis

· Not enough information.  Informational Defect in Market

· Concerned with worker safety- cotton dust and asbestos

· Why not just put up a sign?

· Afraid market (workers) don’t appropriately consider the risks

· Discount the future for the present

· Cost on society through the health system, spread costs out

· If worried about cost/benefit, might be worried about externalities affecting the individuals, the consequences from the workers’ choices that affect others

· Their family

· Health premiums

· Emergency room care.

· Some might have collective action problems

· In this case, Congress was concerned with weighing the costs of the benzene, trying to think about what the good of preventing Benzene was.  

· In administrative law, agency has to decide whether investment in safety is worth the benefit to human lives

· OSHA argues that the benefit is worth it so long as the agency doesn’t go under.

· Other agencies put a different value on human life

· They look at the risks people are willing to take based on a monetary premium

· 6.1 million dollars

· Did the statute want cost/benefit analysis or just value human life for it’s own sake, up to the cost of putting the industry out of business.

· 1971 private standards group recommends 10 ppm

· Just a recommendation, the agency still makes the rule (unlike in Schechter)

· 1974 NIOSHA study, provides causal link in 1976-

· Agency issue emergency standard to 1 ppm.

· 5th circuit in 1977 rejects the emergency standard

· 1977 OSHA issues a notice of proposed rulemaking in Federal Register

· Argue OSHA has statutory authority to set at 1 ppm

· Toxic materials standard that most adequately assures, to the extend feasible, on the basis of the best available evidence, that no employee will suffer material impairment of health even with regular exposure for working life.

· No employee, not reasonable number of employees

· Highest degree of safety

· Feasible, not reasonable

· Most adequate standard

· Other considerations for determining the standard does not mention reasonable cost/benefit, expression unias.

· Argue OSHA does not 

· Standards are reasonably necessary or appropriate, reasonable must include cost/benefit analysis

· Research can be economic

· “As may be appropriate” standards

· Promulgating vs developing standards

· 6b5 may be for determining standard

· 3(8) may be about promulgating std.

· Was the purpose to protect safety and health no matter what

· Yes

· Leg History

· No
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· Should delegation depend on how much control Congress retains after delegation?

· Congress can

· Pass new legislation, taking away what it gave.  Substantive control

· Structural (procedural) Controls

· Make sure a specific interest group gets input by requiring public hearings

· Have a reporting requirement before rulemaking so Congress can keep tabs on them

· Request information

· Withhold money

· Have inspector generals (institutional whistleblowers)

· Hold hearings (EPA), or Post-Katrina.

· Only effective with lots of public attention

· Reporting requirements

· Chief Privacy Officer at Homeland Security to report to Congress about privacy issues.

· Not supposed to show the list first to the white house or the cabinet leader

· Direct from agency without presidential input (constitutional?)

· Audits of the Agency by Congress itself (General accounting office, instead of inspector general)

· President can monitor as well, is democratically elected, but this does not solve the nondelegation issue.

· Hearings

· The threat of legislation alone can be enough, taking the temperature of Congress.

· Arouse public support

· Reporting works really well when you have different parties in power.
· By complaint (fire alarm)

· By monitoring (police)

· Courts read statutes to avoid delegation problems (Benzene)

· Or, since this is a really big deal, we interpret narrowly to force Congress to do it

· MCI v. ATT

· Benzene-

· Requires cost/benefit analysis

· Doesn’t require cost/benefit (gov position)

· Lowest possible level without collapsing industry

· Purpose argument

· No employee’s health suffers, as low as possible.  

· Statute is just about worker safety.

· Delegation Problem (Stephens) (Power as opposed to discretion)

· If just worker safety, there is not intelligible principle.  (Not so much about power, but discretion, and not that discretionary because the policy is promulgated).

· Principle is just, regulate like crazy.  Legislatures policy was regulate like crazy.

· But, the statute itself is ambiguous, the agency has just decided on it’s own that this is the purpose.

· If the statute insists on doing this, we have no discretion

· Two prong argument

· Statute gives the agency the power (not enough for the agency to self-limit)

· American Trucking says the statute itself must have the intelligible principle, that is the doctrinal test

· There must be an intelligible principle in the statute itself

· Plurality adopts

· Threshold of significant risk

· Then regulate just short of industry collapse

· How purpose arguments come in with regulatory statutes

Make public safety claim, tie into text and intent so the courts don’t worry about the delegation simply because there is a lot of power.  No delegation problem just because lots of power, only if not intelligible principle.
But scrutinize more closely the more power is delegated.

Text and history not that clear-

Stephens- Test of significant risks to avoid non-delegation problem.

· Must first find significant risk

· Tie it to the text

· Make things safe (section 3-8)

· To make things safe, you must be regulating something that has a substantial risk.

· No such thing as a riskless world.

· Safe must only refer to significant risks.

· How does agency determine what is a significant risk?

· Went to the scientists, what are the risks at certain levels

· Significant risk could consider factors

· # of people affected

· If working with something really dangerous, few people, costs a fortune, should they not do it.

· Economic costs? Significant means so severe that cost/benefit makes it reasonable?
· Rehnquist is made because Congress should decide this issue, whether to include cost/benefit analysis.

· Severity of the risk

· Knowledge level of participants, really voluntary?

· Why not force companies just to notify and pay risk pay

· Government has assumed costs

· Disablement

· Healthcare

· They don’t really have the right information in regulating, how can they demonstrate it to people.

· Targets poor people and minorities (distribution consequnces)

· Information does not always mean voluntary

· Glut of labor pool, the premium will not reflect the risk.

· If they get cancer, costs are born by others, become wards of the state or the tax system.  Significant risk to the economy

· Allowing market to function for risk premium might allow agency to better quantify the risk, and may allow the companies to invest in own regulations.
· People vary in how they perceive risks

· Sex, culture, race, common people, etc.

· Cotton Dust- OSHA is not allowed to take cost/benefit into account.  EPA doesn’t have to.

· If executive agency, then must to cost/benefit analysis to report to presidents, but can’t make actual decision on cost/benefit analysis.

· Cost/benefit analysis is always important, just can’t be the justification.

· Stephens focuses on significant risk, but talks a lot about how much it costs.

· Court did not adopt economic costs as part of significance of risk.

· Congress can put cost/benefit analysis. But it will make someone mad.  Some interest groups.
· Destroying the industry is a cost-benefit analysis

· Destruction is not just a point, does it exist when there is only 1 business left.  Concern of absurdity

· We don’t really know where Benzene is dangerous.

· Limit to how we can test this stuff.

· Epidemiological studies

· Never really isolate the one thing that causes the harm, or the smallest appropriate exposure level

· Large sample sizes.

· Never 100% certainty of safety level, knowing the risk.

· Agency assumes any level of exposure is cancerous.

· Cost/benefit is really complicated as well.

· Congress doesn’t have to answer anything to avoid non-delegation.

· Some agencies do cost/benefit if statute says to, or read to infer that, some agencies cannot because statute forbids or was silent and read to do it

· Even if not in statutory regime, use analysis for president.

· [Sig does depend on ability to measure.]
· [If Sig, how can they exempt gas stations]

· Court decides that agency gets to decide was is a significant risk, and then in Cotton, cannot use cost/benefit

· Makes OSHA into an on-off switch.  No sliding scale.

· Only 6 such items listed because of the on-off switch

· Rehnquist- legislative mirage, means all things to all people

· History of non-delegation not great- Schechter Poultry not as bad as the rest of the Lochner Era.
· Not saying you can’t regulate safety and health, just that legislature alone must do it

· [Lochner court applied the traditional fed constitution constrains to the states because of the incorporation doctrine, emasciating state government.  We then overruled that and had the Fed take the place of the states because it is supreme, allowing it to make those regulations.  Before incorporation, constraints on fed commerce and necessary clauses balanced state power with federal supremecy.  After incorporation forced federal constraints on states, necessity forced rmoval of those constraints, granting unconstrained supremacy to the Fed.]

· Lochner Era- striking down state wage regulations over contracts clause.
· New deal tried to pack the court to overrule those decisions.

1. Text can be vauge, meaning can be gained from leg history, purpose, whole act.

2. History of common law or agency can define what otherwise would seem to be an ambiguous principle

3. Delegee has residual authority over subject, so can have broad delegation (like foreign affair to president.

4. If it would be unreasonable and impracticable to prescribe rules to congress, we cut them slack.  Congress would not have to set the actual benzene limit.

Thomas is the only one who still wants to employ non-delegation.  But not used as a cannon of construction to construe statute to avoid non-delegation problem.

· Not a dead doctrine

· So extreme, they might refuse

· Like delegating to private party (giving the bailout to warren  buffet to spend)

· Just because of the area involved

· Agency for the control of anti-social behavior

· No criminal code, everything decided by the agency.  Define crimes and set sentences.

· Principle: Social consequences adverse to warrant deterrence, etc.

· Core congressional power, in the sense of democratic accountability in definers of crimes.

· Legislatures can do, always have

· No technical expertise required

· So broad in sweep

· We do have a sentencing commission that sets penalties

· Non-delegation used more as a cannon at the state level

· Nut Oil, National Oil refineries, had no standard at all, mistake in drafting, struck down, same year as Schecter.

· Principle worries enough judges and political actors, you can’t ignore it.

· Congress controls

· Who gets in charge of the agency

· Appointment 

· Removal

· Unitary Executive

· Executive power vested in a president, a single person.  Once you decide that some power is executive in nature, it has to be vested in the president.

· Myers- Key case for unitary executive- Strong unitary.  Every executive fall under president.  President is head of every agency executing the law.  He gets to make the final decisions, and gets to put whomever he wants in there, can take them out at will, can veto their decisions

· Admits necessity of confirmation process.

· Last 8 years, effort to define executive power broadly.

· Commander-in-chief

· Myers- President can remove postmaster because postmaster engaged in executive acts despite congressional act to require their approval for removal

· Humphries overrules except for that specific case, distinguishing that Myers was engaged in purely executive power.  If not, can be non-removeable.

· Humphrey’s was wrong

· Right- but executive power is narrowly defined
· Right- broadly defined.

· With Bush came up mostly in command-in-chief duties

· Congress law, postmaster approved by congress, refuses to resign after Wilson.

· Wants wages for the rest of the term

· Statute: Postmaster appointed and removed by president by and with the advice and consent of the Senate

· Court considers postmaster a completely executive function, solely within purview of the President.

· Appendix A, pages 6-7:

· Pg. 7 (2)- appointment powers enumerate specific appointments, expressio unias, did not express removal power.

· Myers 107: Leg power in I limited by clauses coming after it, Exec power granted, then strengthened in specific terms when emphasis was appropriate.

· Makes the words wasting

· Not limited to enumerated powers, just emphasizing aspects of executive power.  

· Aren’t the rest of the sections limitations on the executive power

· President has duty to make sure laws faithfully executed, requires firing

· What is the textual argument for removal power of president restricted by congress

· Appointment power implies removal power, since silent on removal and removal inferred from appointment power, the limitations on the power follow the inference.

· The appointment was ratified by Congress

· Congress can’t unilaterally repeal laws

· Necessary and proper clause in article I

· Since president doesn’t have the clause, Congress gets precedence.

· Textual argument for president having removal power

· First Congress vote

· Relevant because a lot of the same actors

· Shaped constitutional jurisprudence- eg bill of rights

· Debate back then was more persuasive than it is today, because they weren’t gaming the system, debates were really trying to answer questions.

· How do you ensure the record is authoritative or unbiased.

· Constitutional ambiguity does not require a perversity of the drafting body.

· Federalist papers delivered to the people.  Their meaning. 
· In 1790’s, we don’t really know what the common man thought, just the privileged man.

· Some of the constitutional crafters stayed in state gov because considered Fed backwater demotion.  Luther Martin

· [Trusting the original meaning is colored by what is considered absurd at the time.  Our logic is colored by our conception of aburdity]

· Courts love the first congress in interpreting the constitution along with federalist papers and convention materials.

· Leg history and first congress record used by the courts.

· [Leg history etc may be helpful, but should never be dispositive.]

· Which way does first Congress’s action cut

· Deciding about chief clerk in department of foreign affairs

· What is the subject matter on point?

· What is the argument in favor of reading you can’t limit president’s removal power

· Shall the words “to be removeable by the president” be struck out?

· Strike because constitution already covers this and it is misleading, makes us think we granted the power instead of constitution.

· If language is in this grant, (Benson), then anywhere it isn’t afterwards, might think it isn’t there.

· Strike because opposed to presidential power of removal

· Strike because President has special power for removing only foreign affairs officers (policy argument)
· Any legislative history, why might someone have voted for or against someone

· Agree with reasoning of proposer

· Disagree with reasoning of proposer and have opposite intentions from him

· Agree in part.

· House Voted on the bill overall 29-22

· 30-18 add removal clause

· 31-19 to strike the words

· 14/29 who voted for spoke, 11/22 who voted against spoke

· Senate 10-10, VP Adams split.

· If using votes as a method of constitutional interpretation, must know they voted that way because they felt that way.

· Know the numbers, in this case very divided (29-22, 10-10), and very few spoke (25-51)

· As a matter of sampling, representative, if everyone of 25 talking about constitutional interpretation, pretty good bet that’s what this vote was about.

· If people were talking about other issues as well, not as powerful.

· Not only that they made the arguments, but were their arguments persuasive.

· For presidential removal

· President in charge of faithfully executing the laws, if he can’t remove dysfunctional subordinates, he can’t fulfill his duty.

· Dividing executive power, one person can act quickly, if people he is relying on, the energy of the executive is lowered

· It’s kind of weird (embarrassing) that president has to deal with people he doesn’t want to.  Creates a legitimacy problem.

· Otherwise would create an entrenched civil service that is non-responsive to the electorate

· The buck stops with the president

· There is already a check in place, he can’t appoint a new one

· Against Presidential removal (in this case 2/3 vote, other solutions available, like president can remove for listed reasons, like Morrison)

· People shouldn’t be fired for illegitimate reasons

· Avoid the spoil system, firing and hiring only for political reasons

· No recall system of the president, may want some time to be able to serve, want them to be able to serve without a cloud of removal.

· Independence can be very important, can’t have if threat of firing all the time.  Might be experts, we may not want political cronies.  If only removable for cause it entrenches their position, when do we want less accountability?

· Replaceable

· Some technical element, should be some independence, but making policy decisions

· SecNavy

· EPA

· Removal Limited

· Postmaster general- some technical expertise, little politics

· SecNavy

· Scientific Research Arms- to be unbiased

· Federal Reserve- trying to control two opposing pressures, don’t want president tipping the balance.  Preserve long-term benefit over short-term.

· Quasi-Judicial

· If president can effectively make him irrelevant anyway, let him remove him.

· President gets to nominate officers

· Congress can vest appointment of inferior officers in courts of law, heads of agencies, or president.

· Civil Service protection from political winds

· But they don’t have to do their jobs

· FCC

· Quasi-judicial functions in trying to regulate a public good may lead to better decisions in the long run.

· If agencies not just executing the law, but actually adjudicating, then should be more independent.

· SEC

· Aeronautic

· Interstate Commerce

· Nuclear Regulatory

· FTC

· NLRB

· Generally called commissions or boards

· Odd number board, only slight party majority allowed, staggered terms.  Can’t replace the whole board at once.

· Sometimes president can pick the chair of the commission

· Cannot fire before his term.

· Independent Agency defined as congress has limited president’s ability to remove the head.

· EPA (removeable- executive) and SEC (independent), there is no shared set of characteristics that are necessary.

· Independent agencies have board governing structure with tie breaker, promote deliberation

· FEC (elections) are split evenly, so they can’t get anything done.

· Why would we want agencies to be independent

· Quasi-judicial

· Conflict of interest if investigating

· Avoid political influence that focuses on short term instead of long-term.
· Prefer long-term, avoid constant turnover
· Expand the administrative state, it’s beyond political accountability, president has less power, outside the realm of public opinion and public mind.

· Every agency is a creature of a statute by Congress, why would Congress want independent agencies?

· Congress gets to pass the buck, creates more figureheads on the government.

· If we have to delegate because of the increasing complexity of problems, we then have to choose whether to delegate to president (thereby increasing his powers), or to someone else.

· Independent agencies more likely to come from Divided Government

· When President and Congress of same party, fewer independent agencies
· Creating agencies because some decisions are better made without politics (pure science)
· If Myers stayed good law, there wouldn’t be any independent agencies.
· Sometimes independent and non-independent agencies share power over the same issues
· Most statutes give a preference to one or the other or says you need approval from both, or enforceable by either one.  
· New deal thought there was expertise and smart people should run things, and they wanted to make sure the agencies stayed entrenched despite whomever becomes the new president (slows him down).
· [Agencies might not be that bad if they are not mixed agencies, purely judicial, legislative, or executive, and limited by the checks and balances on each branch in the constitution]
· Functional: weigh the benefit of what you’re trying to create with the harms it creates 
· Like the dissent in Chada.  Focuses on whether or not it’s going to create havoc

· Formal approach

· Is it executive or not? Which branch, then it does what the constitution says about it.

· First Congress material can either be sought for formal or functional approach.

Why do we care about the first congress for a 1926 case?

· Doesn’t it matter what has happened since the first Congress and now

· Brandies- last 58 years has been continuous, President has signed every one of these removal laws.

· This worked fine until Myers

· Has it always been a non-issue, or did the president ever try to remove someone without congressional consent in those 58 years?

· 1876- Trying to prevent President from undercutting reconstruction

· Stanton was SecWar.  Forcing reconstruction.

· Congress wants Stanton to stay, locks himself in war department because Pres wants him out.  

· The past can be helpful, proximity matters, but just because it worked in the past doesn’t mean it will keep working.

· Unique context, they tried to impeach him, would have protected all cabinet members

· Law just says “Andrew Johnson you suck”

· The hundreds of legislative vetos, should they matter.

· The way it’s been done is relevant evidence of what it is, unless counteracted by stronger evidence.
· [Originialism, the legislature has been doing this for 60 years, and the judicial stare decisis, all appeal to rule of law.  Which choice, changing it or not, should depend on the effect on the rule of law]

· McReynolds and Brandies both say basically the same things.  They aren’t in the same opinion because McReynolds was a huge anti-semite, and Brandies was Jewish.  Wouldn’t even stand next to him for a photo.  

· McReynolds one of 4 horeseman who opposed everything FDR did.

· Nothing in the constitution actually prohibits this, and it’s been done for 60 years, so clear language to override a practice that’s been taking place over time.

· Myers is pretty strong is saying you can’t restrict president’s removal power

· Taft wrote, had used the law to force the chief of the forestry division to resign as president.

· Pro-presidential power provision.

· Humphries Executor- written by Sutherland, one of the Anti-FDR 4

· Came down same day as Schechter- Humphries ticked him off more

· FDR thinks this is a blow to presidential power. Sutherland had been a legislator
· 1935, distinguishes 1924 Myers case in saying that the FTC has quasi-legislative power, is not a sole executive agency, and therefore the legislature can restrict removal.

· FTC is also engaged in executive function.  Investigate, prosecute, and then adjudicate, all within the same agency.

· Is adjudicating enough to treat them differently?

· Myers is the unitary executive case.

· Formalist that allows unitary executive, also prevents quasi-judicial agency.

· Humphries is the Independent agency case.

· Which case got it right?

· The nature of the agency does not fall into the constitutional framework

· [Modern agency structure converts a government of separation of powers having checks and balances into a dangerously despotic powersharing weapon formed by a collusion of each of the branches to go against the rights of the people]

· In a confirmation hearing, you have to say the administrative state is constitutional because humphrey’s cannot be overruled.

· Congress wants independent agencies

· Janice Rogers Brown on DC circuit, suggested admin state unconstitutional

· Humphrey’s has been accepted by people, not a question of overruling, but distinguishing in some way.

· Even Scalia doesn’t try to overrule.

· [If appointment of indepdnent agency head requires powersharing action of executive and legislative, removal should as well, not fair that congress can remove alone if President can’t remove alone].

· People that don’t like Humphries, want to be able to sweep out independent agencies with the presidential election.
· Indpendent agency is its own entrenched interest and has special interest groups protecting it.

· Best way to control an agency is to put your people in charge.

· Myers is like Chada majority and Scalia Morrison Dissent, Formal.  

· Morrison Majority, Chada Dissent, more functional.  Does it upset balance in a fundamental way.

Weiner

Eisenhower wants to remove member of war claims commission, which adjudicates claims for compensating internees or POWs during WWI, and Congress made no provision for removal of a Commissioner.

· In Myers and Humphries statute restricts removal

· In this case, statute is silent on removal.

· The nature of the function that Congress vested in the Comissions is the most reliable factor for determining the President’s Power

· This is an adjudicating agency

· Legal claims put to the test of proof

· Finality of determination not subject to review by other official or any court by Mandamus or otherwise.

· No power from Constitution for President to appoint own people to filled adjudicatory spots.
· The nature of the function at issue: purely executive, Myers.  Quasi judicial- Congress can restrict removal.  If purely adjudicatory- even silence of Congress, will read in lack of removability.

Morrison changes the affect on purely executive power.

· There can still be restrictions on removal.

6 November 2008

· Even at OMB, independent agencies have fewer restrictions.

· Easier to influence executive than independent agencies because President gets to pick the heads of all executive agencies.

· Independent agency heads serve a term of years and they cannot be removed without good cause.  In 8 years all the staggered terms have pretty much come up.

· Terms are fairly long, at least compared to congressman.  Lots of 6 year terms.  

· Indepdendent

· Not removeable except for cause

· Serve a term of years

· Many commissions, only 1 person majority from one party.  

· Allows president to change balance of power at first opening.

· Over time, indepdendent commissions are not as indepdendent as you think.  One appointment flips the balance.

· Sometimes they just quick to let the new president appoint His people.

· Often president can pick the chair of the commission.

· Chair sets the agenda for the agency.

· Were Democrats put in when there was a republican senate, then they may not be as far left as you want, so you may want a more liberal person.
· President other means

· Clinton prodded publicly

· Cheney made phone calls

· OMB

· Just not nearly as easy as firing and hiring your own guy.  

· This is why the Myers Humphreys fight is big because the new president can’t change things.  The separation of powers in the admin state.

· Maybe we want some agencies to be less political and more steady
· Senate approval is used to show who is republican and democrat.  

· Independent agencies can sometimes appeal for cert to SCOTUS even when president opposes it.

· After Myers and Humphries agencies may be independent it

· Adjudicating disputes (qasi- judicial)

· Make rules (quasi legislative)

· But if purely executive, president can remove

· Morrison-

· Post Watergate world.  How does President’s independent prosecutor investigate the president.  Archibald Cox insisted on the unedited White House tapes, so Nixon asked AG to fire the independent prosecutor.  Deputy AG resigns as well.  Robert Bork fires the special prosecutor.

· So people wanted a non-fireable independent prosecutor.

· Independent counsel appointed when special division 3-judge court (selected by Chief Justice of SCOTUS) these courts have been conservative since Chief Justices have been.

· If AG receives information, if cannot say there are no reasonable grounds for further investigation, must seek Independent prosecutor to further investigate whitewater.  Hard for any AG not to seek special prosecutor.
· Recommendation comes with big report from Congress or someone else.

· If AG refuses investigation

· Impeachment proceedings

· Build political pressure

· Really hard to say not.

· Special prosecutor just for you, scope of prosecution set by special division.  If something comes up during investigation, you go back to the court

· Law says for federal criminal law violation.  Special prosecutor can federalize almost anything.  

· But almost always corruption, bribery, misuse of office, all federal.

· AG can remove IC for good cause.  What counts for good cause

· We don’t really know.  No case law.

· Difference in politics is not good enough.

· His function is totally executive, so the president should be able to remove him whenever he wants.  That is the precedent.

· Court distinguishes Myers by saying that 

· President can still remove him for good cause

· Does not require congressional consent like in Myers

· In Myers, the postermaster is purefly executive officer.

· The law required congressional confirmation of removal.  Advice and Consent of Congress

· In Humphrey’s, FTC was quasi legistlative and quasi judicial

· Removal for good cause

· Court distinguishes that this is not an attempt by Congress to expand it’s power by requiring its consent for removal like in Myers, this is no congressional aggrandizement.

· Encroachment, muscled your way into another branches power

· Court’s sep power jurisprudence has tended to require not just that you are limiting another branches power, but by taking it for yourself (aggrandizement, as opposed to encroachment).  

· Myers was aggrandizement (take power for self), and this is encroachment (just limiting power)

· Footnote three limits Myers to only being about a postmaster (distinguishing on the fact with no meaningful difference is not as strong).

· Why worry about encroachment?

· Isn’t Congress really still getting power under independent counsel

· In practice, Congress can come up with a reason to investigate anyone.

· Court has a flexible test, will this stop the president from performing his job.

· SecState removal only with cause?

· OMB? Isn’t his job to make sure things are in the president’s prioritites

· About making president’s policy work

· Exec order

· Benefits outweight costs

· Allow coordination of regulations.

· Good cause, mental or physical incapacity, anything that substantially impairs ability to perform the job.
· Good cause generally means more than that the president disagrees.

· Morrison leaves very unclear which executive officers can have removal restrictions and which can’t

· Crazy to have it on SecState or other important cabinet posts.

· Gets murky when thinking about head of EPA

· Cabinet post, not a commission, could it be independent

· OSHA?

· OMB hard under the very flexible balancing test

· Morrision

· Is it going to harm the president so he can’t do what he’s supposed to do.

· Scalia’s dissent

· Balancing test is ridiculous, encroachment is aggrandizement
· (other major distinction is formalist or functionalist)

· Formalist

· Chada (Legislative power, has to do these things, didn’t, axed)

· Morrison Dissent (accepts Humphries as settled law)

· [There are not clear lines between the executive and the other branches.  They say there are, but then mix it up creating checks and balances.  The real formalist procedure would be evaluating whether this is consistent with or inconsistent with the balance of the checks and balances.  But if we just say does this screw things up, you ignore the balance of power in the constitution, substituting instead your own desired balance of power, which is inconsistent with the idea of having a written constitution]

· Formalist doesn’t go into the aggrandizement encroachment question.]

· Functionalist

· Chada dissent (Justice White always)

· Is this realy going to screw everything up under our current system.  Balancing test

· Morrison Majority

· Schoor

· We have no idea whether the court would be formalist or functionalist in the next case.  You have to be able to argue both.  This is not their power, and doing so will upset the balance.

· Formalist, executive power, so that’s it.  But even under functional balance, it’s wrong.

· Congress’s ability to compel an investigation automatically taints the official, probably based just on political infighting.

· Scares executives to have to do what Congress wants or will be prosecuted.

· Prosecutor worried that Congress will come after him, will be very determined, it becomes a witchhunt.  

· Heightened attention-everything the prosecutor says has a lot of weight when that may not even be true.

· Can’t stop investigation because of political pressure, run up enormous legal bills.  No balance with other p

· Incentive problem

· Partisanship and Bias: people without jobs who hate the person are the only ones willing to work

· If you take time off of your job to work on this investigation, there’s a real incentive to find they did something wrong.

· Not that hard to find some crime because most everyone is guilty of something.  Even telling a one word lie in a federal investigation

· Regular prosecutor, this is balanced by other cases.  They have a ton.  

· People end up having to pay a fortune in legal bills.

· It’s a very scary thing.  What that means, is that people will want to avoid the investigation like the plague, so they are afraid to make Congress angry.  

· May not want to be in administration

· May use it to undermine the president himself.

· Initially based on report, financial deal in Little rock, ends up on lying about Monica Lewinsky.  

· Independent counsel law expired.  Now the AG decides whether to appoint, like Archibald Cox was appointed.

· At least has to rise to a sufficiently serious level that the AG decides to do it.

· Unless sufficient public support, politicians don’t feel like they have to.

· The person getting appointed is decided by the AG.

· Pat Fitzgerald investigated Valery Plame leak.  He’s the best investigator in US.  He gets the perspective.  Followed DOJ to the letter.  

· No guarantee you get someone that good.

· Mukasey appointed a really good independent counsel (long-time US attorney)

· Ken Starr was a judge, solicitor general, but never a prosecutor.  Didn’t hire prosecutors.  

· More likely to be someone who is a prosecutor because appointed by AG

· Morrison is good law, and is the test for interefering with the executive.

· Independent counsel law opposed by Regan and Ken Starr.  Puts you on a watchlist.

· Others really supported it.  Make sure no one is above the law.  Bill Clinton in 1994 reauthorized, good for America and their trust in Government.

· Each branch has conflict of interest, Congress passes laws that affect Congress, Exec makes decisions that affect Exec, and Judicial interprets.

· Myers overruled by Morrison that even if purely executive officer, is the interference such that it interferes with President’s necessary executive power.

· Next case may limit Morrison.

· Which is more important, the functional or the formalist.  

· [Is this a bad example of a formalist argument?]
· Appointment issue also raised in this case.  President can appoint all officers.

· Congress can vest appointment of inferior officers in agency heads, judges, etc.

· Who is an inferior officer?  In Edmund, test: inferior if they are supervised by a presidential appointee.

· Independent counsel law expired by lack of political will.

· Congress might still aggrandize and be ok with a functional argument (Chada dissent)
OMB and Presidential Control: Matters a lot but no cases because you cannot seek judicial review of this.

· President hardly ever fires anyone at an agency, but by and large control the huge bureaucracy through other means instead of removal because removal raises a red flag.

· OMB established in 1921 as Budge Buerau, BOB. Put together president’s budget 

· First director decided to use it to coordinate as well

· President Reagan wanted to cut back on regulation. 12291, 12298 used to find out what agencies are doing.

· Executive agencies must submit to President with cost benefit analyis justifying why this is the best alternative prior to making a rule

· Must tell him what the regulatory agenda is.

· Because it came in with Reagan, some people think it is always Reaganesque (deregulatory).  Clinton used it too.  

· Why would president get rid of the thing that allows him to control the administrative state

· Clinton’s 12866 desires qualitative and quantitative, but still requires cost benefit.

· Expands, requires independent agencies to submit regulatory plans

· Explain what they are and how they relate to the president’s priorities.

· Uncomfortable if you are an agency who doesn’t share the president’s priorities.

· Not inherently conservative or liberal, but always pro-executive.  Will stick around no matter who wins the election.  Content may change a little.  Lack of cost benefit analysis would be strange for Obama; he wants data.

· Can’t remove agency head, Congress too busy to control, so president uses OMB to try and control agencies and tell them what to do.  

· Even more important when other party controls congress (no legislative fix).

·  Cotton dust after Benzene said OSHA cannot consider Cost benefit as part of the statute, but that doesn’t stop president from requiring it as part of a report.  This has an ultimate effect on what they ultimately decide to do.

· OSHA has split personality to satisfy president and Statute.
· Order must explain why meets statutory requirement without discussing cost/benefit analysis.

· Traditional liberal position: cost/benefit is easier

· New: Cost/benefit can win for liberal positions.

· Argument over what counts as a benefit and as a cost.

· Systematic undervalue of benefit or overvalue of cost may make not work well.
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· Both republicans and democrats have used the OMB to coordinate and govern agency action.

· All have used cost/benefit analysis for all regulations.

· Are we comfortable with cost/benefit analysis at everything?

· Harvard students refused racial profiling to save 10 minutes, but were all for it to save an hour.

· Our government is not super efficient

· Maybe don’t use cost/benefit for civil rights issues.

· Sunstein, risk-risk tradeoff, deregulation also, we have to make trade-offs, so there has to be cost/benefit.

· Would require agencies actually use cost/benefit as justification, and it isn’t.

· Sometimes you lose stuff when you quantify, but sometimes quantification just doesn’t make sense.  Sometimes analytical/quantification makes it worse.  

· What factors you put into the analysis determines the result.  
· The metrics might change with different presidents.

· Provides information that leads to transparency

· Need not monetize everything, but can quantify

· But how biased are the metrics?  If just politically determined metrics, becomes worthless

· Also a problem of the distribution of the costs and benefits.

· Huge distribution consequences, but you can’t even address them until you do the analysis.  Liberals can then redistribute through other ways.

· But what do we do instead?  If regulation is a big deal, president requires cost/benefit analysis.  Not determined by subject matter.

· There is a cost/benefit to cost/benefit analysis

· Costs of OMB

· Delayed regulation

· Extra 25 days under regular, extra 40 with Clinton.  

· Adding delay to already delayed process.

· 55 people at OMB, 22 responsible for reviewing regulations.

· All economists at OIRA.  

· Generally younger, right out of school.

· Too much control, agency is expert, how can OMB know more about the subject matter.  

· Biased against stringent regulations, deregulatory bias.

· Graham made more use of prompt letters.  Nothing posted since 2004.  Prompts were kind of lame.

· Food pyramid

· You could prompt deregulation or more regulation.

· Things they send back

· Research animal regulation, proposed  by Ag that primate given the option of resting tail comfortably on the floor of the cage without tail being in the poop or the food.

· Some monkeys with long tail, only lost a little hair.

· The real prompt is a phone call from Cheney to #19 at agency.

· You can’t bring a judicial action to force an agency to act, so the whole system ends up being deregulatory, so if OMB feeds into that by not scrutinizing deregulation.  

· Very secretive process.  Perfect breeding ground for interest groups.  Don’t have to reveal contact unless agency already dealing with it.

· Translates human life into money amount or forces abstract comparison

· Benefits

· Coordination.  Same standard helps coordination.

· Every regulatory result involves some kind of evaluation, and tries to make the evaluation explicit.
· Helps to broaden the tunnel vision that may take place in an agency.

· People in fish and wildlife love fish.  

· [Police agency, we check their tunnel vision[]

· Other options

· Clinton 

· gave formal directives to agencies, kind of like a prompt letter

· Makes a little bit of mockery to comment process

· Took public credit for what agencies did.

· President has their back, he takes the heat

· Reinforces the mindset that the president is the boss

· Cheney

· Makes phone calls

· Should President follow this model-intervene directly in what agencies do?

· Independent agencies don’t have to follow what he says

· Makes more public, more transparent. (Cheney excepted)

· [the buck stops here]

· Increases agency accountability

· Depends on whether you agree with the president’s policies.

· President does have a lot of control, even over independent agency.

· Loyalty to government, desire for another appointment someday, makes you want to go along with the president.

· Administrative state is very much controlled by the executive branch over time.  

· Other requirement from congress agencies have to engage in

· Small business fairness act of 1976

· Unfunded mandates reform act (state local tribal gov act

· NEPA, environment (congressional review with cost/benefit)

· Fed Advisory Committee, must make public when meet with NGO

· Paperwork reduction act, cost to comply

· Executive rules required as well.

· All designed to make agencies pay attention to certain factors.  

· Rely on people being regulated to scream

· How much do you want agencies to be politically responsive or rational and based on facts/expertise

· More accountable to president, less likely to be based on expertise.

· Anytime you have extra procedures, they have costs

· OMB delay

· Harder to act.

· Ossification [aren’t we just regulating the regulators]

· How should analysis take place

· Cost/benefit analysis probably here to stay.

· At the very least, need two front attack.  Must participate in it.

· Agencies can get legislative delegation if given intelligible principle

· Agencies use executive power and frequently have imperfect oversight by the president.

· Agencies also get judicial power, a ton of it.  

· SSA, 5 million disability benefit decision in one year

· National Labor Relations Board

· INS (Executive Office for immigration Review)

· FCC

· Why would Congress give agencies adjudicative power

· Resource constraints

· Certain things would really clog up the regular courts

· Since agency developed the regulations, they understand them the best

· [But that’s exactly why we have separation of powers, to force rulemakers to make rules that are good enough to be applied by someone else in a satisfactory manner]

· They are the experts on the issue, let them judge.

· Avoid having to deal with juries, other Article III provisions, like rules of evidence.

· Forum may be more hospitable to the interests Congress wants.

· Courts were really hostile to workers complaints. NLRB

· Either courts are biased and agency is unbiased

· Or spin, that substituting biased agency judgments for neutral courts

· Only limited by constitution

· When can you give adjudicative power to an agency?
· Formalist- judicial power only in courts, this is not that kind of court, so no.

· Functionalist

· Over time, definite consensus on court that public rights could be adjudicated by an agency without constitutional problem

· Public rights are relationship of individual to government

· Like a public entitlement, such as social security.

· If congress has plenary power over immigration, Congress doesn’t have to give hearing to non-citizens, can force you into FCC

· Greater power to establish the right gives them the lesser power to adjudicate in the agency.

· Until Schor, private rights are rights of private citizens to sue each other.

· Tort, property, contracts, not by agency

· Anything established by statute, factual determination in agency allowed.

· Real courts review for matters of law

· Northern Pipeline- Brennan

· Bankruptcy courts have factual disputes, like did you really owe the money, and these courts would deal with contract claims related to the bankruptcy.

· Bankruptcy are not article III

· SCOTUS said by 4 that you cannot litigate private right without article III, not even in the first instance.

· (all rights are public rights in a sense, but the Court drew the distinction)

· Statute allows ALJ to adjudicate.

· Schor-

· Schor sues Conti in CFTC for lost money

· Conti sues Schor for debit in Fed Dist Court

· Schor counterclaims in Dist Court and asks for dismissal based on confusion, take it all to the CFTC

· Voluntarily dismiss at district, Conti countersues at CFTC.

· When Schor loses, he says you can’t adjudicate at agency because private right

· Under Northern Pipeline Schor should win.

· Court does not agree:

· Small issue, that is very related to the public right, should be tried in one court.

· Main questions that get asked now

· Schor tells which questions to weigh, but not how to weigh them

· Are the essential attributes of judicial power reserved to article III courts?

· Appellate access on questions of law

· Maintain right of court to rule on questions of federal law

· Limited area of law, doesn’t extend to jury trials or habeus corpus.

· In this case, don’t even have enforcement power, must take to district court for order.

· Look at the range of things, cannot look at all sorts of things, just intrinsic to the public right, just the counterclaim directly related to the issue.

· Bankruptcy court could handle any issue between the two parties.

· De Novo

· Weight of the evidence for factfinding.  But factfinding decides the case.

· But deciding the factual matter ends up being the actual matter of law.

· Does it look like Congress is up to no good?

· Congress can intrude if not impermissibly.

· Not impermissible because parties can choose, they waive the right.

· Going forward, we only have factors.  Weighed against it was the kind of right at issue.  This right normally goes to real court.

· Since ALJ gets to make the fact distinctions, hardly ever go to appeal because not questions of law.  ALJ gets to decide if they want to believe you.  

· Who are these judge?

· Some agencies use ALJ- protected by statute (not constitution),

· Only removable by merit system board for cause.

· You get notice and a hearing.

· Pay is set by a separate government agency. All ALJ’s same payscale.

· Decent amount of independence.

· No life tenure, but like JV federal judge.

· All went to law school, most finished in top third of class.

· Hired based on civil service laws, party not supposed to be accounted

· Immigration judges not subject to these requirements. Nor board of immigration appeals.

· Congress gave all the authority to the AG.

· AG set up administrative structure, but could make the decisions on his own.

· Judges and board of appeals all appointed by AG and serve at his pleasure.

· Ashcroft fired the most liberal members of the appeals boards to reduce the backlog.

· Increasing the number of judges didn’t help the backlog, so reduced the number.

· Let one judge decide instead of panel, and give one-word order.

· People ordered deported started appealing to federal court at higher rates.  They were really dissatisfied with lack of reasoning.

· 25% reversed by board of appeals before change

· After rule change, 10% reversed by appeals

· Appeal rate went from 5% to 25%.  

· Judges get all these opinions and get made

· AG Gonzales set up commission to fix the system.

· Memos to judges to tell them to act professionally.

· Still a crisis.

· Big policy issue, if we let adjudication take place in agency, should be neutrality requirement for judges, or if losing neutrality for expertise, require some protections from purely political act.

· Sensitivity to adjudication be non-political

· Policy determination and execution may be.

· Not a danger in ALJ setting.

· Do we really want agencies adjudicating if purely poltical?

· Shore balancing test does not factor in who the adjudicator is?  We don’t know how it applies to Non-ALJ

· Brennan dissents, not Scalia.  Brennan is the formalist in this opinion.
· You can’t subject the question of judicial power to a functional test, similar to Scalia in Morrison.

· Balancing tests let the court do whatever they want, and are weighted against the challenger because convenience will always look stronger than abstract prophylactic measure.

· Systemically undervalue need of judicial power to be with Article III judges because of their independence.

· Law, can give judicial power to agencies.  Protection comes in 

· Claim a due process violation

· Probably will lose

· Seek review in appeals court

· Only law review.

· Article III not in the first instance.
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When can agencies adjudicate

· Is the right at stake being adjudicated public or private?  This determines the next test

· Public right is at stake when you sue the gov for benefit/fine you deserve/don’t.

· Generally it’s ok to bring public right in claim against agency.

· Brokers license

· Only statutory claims allowed in agency.

· If constitutional claim, Article III judge.

· Public right: Between two private parties, where cause of action was created by statute.  Not a traditional claim at common law.

· Shores claim against Conti.  

· If public, pretty much guaranteed ok for agency to review if

· Judicial review for questions of law

· In compliance with due process, statute creating it, and APA.

· Private Rights

· Contract, etc.

· Apply the balancing test of Schor

· Nature of right

· Why congress delegated it.

· Boatloads of adjudication at agencies.  Tons of agency and ALJ litigation.

· What are the limits on what they can do when agencies adjudicate?

· Formal adjudications more info in upper level ad law.

· APA- admin procedures act

· Statute that creates the agency often specify adjudication requirements

· Agency’s own regulations on itself.

· Constitutiutional limits

Constitutional limits on agency adjudication- we are now reading cases for holdings instead of arguments.  Separation of powers and constitutional limits of adjudication.

· Londoner v. Denver, Justice Moody
· Plaintiff challenging road assessment process by the Denver City Council.

· Denver city council decides to impose a tax to pave a street

· The board of public works decides how to apportion that tax.  

· Given notice, but no oral hearing.  Oral hearing ensures that the council takes it seriously.

· What if elected legislature or city council made the decision?

· No hearing required.  No right to legislative hearing.

· Why do you get a hearing when the legislative body delegates function to agency

· Agency has no direct electoral responsiveness.

· People can react by voting legislature out.

· Still good law, as is bi-metallic.

· Bi-Metallic v. State Board of Equalizaiton, Holmes

· Court says no right to hearing.

· Increasing tax valuation in all of Denver, more people involved, can’t give everyone a hearing.  

· What if it were a really small town? Individual hearing based on Londoner and Bi-metallic

· Not just the number of people, the fact that it applies to everyone.

· When someone is exceptionally affected on individual grounds, they should get hearing.

· When everyone affected across the board, not such a big deal.

· In Londoner there was no judicial review, whereas in Bi-Metallic there is judicial review.
· Rule based on these two cases, the constitution says:

· If an adjudication, Londoner, you get due process.  When legislature commits to subordinate body the right to apportion individual responsabilities.

· If legislative, Bi-Mettalic, no right to hearing for every delegation if the agency is doing something more rulelike; lots of people effected, across the board.

· Step one to constitutional issue is adjudication, you don’t get this, as opposed to people who are this don’t get that.

· Minnesota Board of Community College, O’Connor,

· Reiterates Holmes. If you don’t like what they do, go to the polls.

· Goldberg vs. Kelly 1970 Justice Brennan, most important he ever wrote.  Appointed by Eisenhower, no questions about politics or judicial philosphy.  NEW DUE PROCESS

· Previous cases say if you lose your job, no due process right to hearing because may have a constitutional right to talk politics, but not to government benefits.  If they give you something, be grateful.  Given a privilege, not a right.  No hearing  Since government creates them, government can condition them by agency adjud.

· Termination of welfare benefits disputed.
· Interview process, but no hearing before termination, just post-termination.

· Brief full of descriptions of the hardship visited on the family.  

· Evicted, little to eat, needed hospital visit, wrongly denied benefits.  Hardship while waiting for reinstatement.

· Constitution requires pre-termination hearing for termination of welfare benefits.  

· Must find legal justification:

· Benefits are not privileges or gratuities, but are property

· Has been granted, statutory entitlement to qualified individuals

· Benefit so essential to running of society, reliance.

· 1.  If someone takes them away, grievous loss to individual

· 2.  Law creates an entitlement, “shall have.”

· 2.  Is the one that really matters.

· Government concedes it is an entitlement.
· Why is post-termination not sufficient?

· Weigh the public and private interests.

· Private interest to life, health, subsistence.  I could die of hunger

· Gov interest according to court (245)

· To give this hearing because nation committed to welfare of all, fostering dignity and welfare of all in border.

· Prevent social malaise, wants to get this right.

· Why would he say this? He’s lying to us.  

· Create a legal fiction using a legal fiction

· Wants to prove this is in the government’s interest, not mere charity, make it a right instead of a privilege

· But there is no constitutional right to welfare.

· Maybe laying the groundwork for it.

· Awkward for government or dissent to deny they have an interest in the welfare of the people.  

· Government says its interest is

· Conserving government resources, avoid paying money to people not entitled to the money in the first place. Tax dollars are sacred.

· Limited pie, less money  for deserving welfare recipients.

· Time spent in the huge number of hearings required. 1.2 million on roles, 20,000 terminated and another 20,000 with reduced benefits per month.  

· Interest of beneficiary to not have the procedure: costs a fortune, less money for welfare, agency will be slower to sign people up.  

· State considers it’s making 40,000 mistakes per month, so better not to add people until certain they qualify.  

· Same terrible stories about people waiting to get on the roll

· They will never get the money back that they pay out when not qualified.  Judgment proof.  Just above the line.

· If agency just lowered everyone’s benefits across the board,what problem?

· Bi-Metallic problem.  Agencies more likely to just do an across the board rules reducing benefits, because then no individual hearing.

· What does constitution require in an agency adjudication hearing? (Goldberg Requires as part of due process of law.

· Federal district court is the baseline, that’s what we would have if the Court had not allowed the agencies to adjudicate.  Article III model

· Notice and opportunity to be heard, core concepts.  

· Confront and cross-examine adverse witness (more expensive) 

· Oral argument instead of only written submission 

· Right to have counsel 

· Decision based on legal rules adduced from evidence from hearing 

· Statement of Reasons for determination

· Impartial decision maker (not the first person who denied your benefits).  

· You can ask for other things too (not required by Goldberg)

· Appointed counsel

· Right to compel witnesses

· Hearing transcript

· Formal rules of evidence (hearsay allowed in agency determinations)

· No ex parte contacts of impartial decision maker with original decision maker (ex parte is conversation off the record).  

· Formal opinion

· If not given in Goldberg, probably won’t be given for other agency benefits.  

· How does Goldberg court figure out what “no life, liberty or property taken away without due process of law?

· Animating purpose of due process clause? 

· Protect people from arbitrary government action

· Increase accuracy (what if cheaper, more efficient process)

· Protect the individual dignity of person to be heard.

· Judges must be sensitive to the balance of logic and passion

· Lawrence Tribe: hearing is a valued human interaction, satisfaction of participating in the decision concerning you.  

· Critical to avoid both abusive and arbitrary government practice

· Due process does not work, applicants are not treated respectfully because you can’t legislate how people treat each other.  

· Why else want procedures besides accuracy and avoid arbitrary?

· Increase transparency

· Promote judicial review, once it gets there, a real record to review.

· Costs of procedures

· Do the gains outweigh the costs

· Huge increase in number of requested hearings, cost a lot.

· Success rate at the hearings drop: 80% to 20-40%, more people asking.

· System change the kind of people hearing the claims: fire social workers and hire claims processors to increase efficiency.

· Tighten up who gets welfare to start with.  

· Some errors are corrected pretermination.  

· Goldberg Mathews test ends up being cost/benefit analysis.

· If the interest is at the core, notice and opportunity to be heard, it doesn’t matter what it costs.

· Balancing act for other issues.

· We often balance rights against government interests in con law

· Balancing test gives little or no guidance to future cases

· Goldberg was the high-point of due process. Most courts less willing to do it

· APA grants them instead

· Or other jurisdictions tend to grant them

· Due process

· Adjudication and not rulemaking

· There is an entitlement (Liberty or property interest entitled to)

· What process due?

· 2 and 3 left after goldberg.

· What process are we entitled to?

· Brd of Regents v. Roth

· Employment contract not renewed, alleges because exercised free speech rights.  Should be notice and right to be heard.

· Grevious loss test: big deal, lost his job.

· Is it an entitlement?

· Property, is right created by statute or state law?
· If statute limits entitlement to 1 year contract, that’s it.

· Property interest does not come from constitution, from state law

· In Parry

· State created a system where employees expect to be rehired

· Faculty guide says want every faculty member to feel like they have tenure if teaching well and cooperative.

· If they define cooperative as not criticizing supervisor?

· An issue should be brought up in a hearing?

· Court doesn’t say whether he has a property issue or not.  Go back and make a property interest claim for yourself.

· Property interest can be created by statute, common law, history of understanding, etc.

· Marshalls dissent: everybody who applies for a government job is entitled to reasons for not receiving it.  

· Require a lot of work.

· Why isn’t arbitrariness a sufficient concern?

· If they gave reasons every time, might hurt potential employees, blight on their record.

· Lots of employers, but few sources of welfare

· Fed employees can’t be fired except for cause, and hard even then.  1/5000

· When you create entitlements, you make it hard to get rid of people you want to get rid of.  Bad actors take advantage of the due process.

· If no entitlement, never have to ask what process is due.  Threshold test.

· Marshall wants to put everyone into the balancing test, and just figure out what process is due.

· Hypo: 5 years had liquor license, immediately revoked.  Code says, board can revoke any liquor license  when in its sole judgment in public welfare

· Looks like there is no entitlement.

· Criteria suggests entitlted to it unless determination is made.

· Get an opportunity to respond to show public welfare, public safety, etc.

· Check to find common practice of being able to keep license.
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¡å
How will jurisdictions respond to court definition of entitlement?


¡å
gives incentive to make things vague, to increase discretion of whether there is entitlement


•
could cause administrative problems within


•
could lead to big changes whenever there are changes in administration


¡å
Mathews v. Eldridge, 1976 (Handout 259) -  disability oes not require pre-deprivation hearing...


•
F: Disability rights that are taken away without prior hearing, only correspondence by written documents


¡å
Arguments that can be made


¡å
These people will be destitute, this is their sole income, they need this (like Goldberg)


•
but we have Goldberg, these people still have the option of going on welfare


¡å
Show that there is risk of error & that using only written documents is going to make this error more likely (disabled people might have a hard time putting together the paperwork together)


¡å
This is not that complicated, at the end of the day, agency is just seeking information from physicians and we use their assessment


•
But often the assessment is subjective (pain, mental capacity) and an in-person hearing is necessary to see the recipient's condition


•
=> If you are asking for an oral hearing, you need to think about what makes an oral hearing particularly valuable


¡å
Mathews Balancing Test


•
1) Private interest


•
2) Risk of erroneous deprivation w/ current procedure


•
3) Probable value of any additional safeguards


¡å
4) Government interest


•
Here Gov't interest is that oral hearings are very expensive, money invested into that will get taken away from people who deserve it


•
Plaintiff could argue that Gov't interest is in protecting the process, ensuring accuracy


¢º
Notes From CivPro


¡å
Hypothetical: Agency says "if you don't insert this safety rail, I'm going to shut this factory down"


¡å
Facts you would want for asking for a pre-deprivation hearing


•
$ lost in shutting factory down, # of employees that would be out of work


•
safety procedures already in place, # of injuries that have occurred


¡å
Government arguments


•
$ of requiring pre-deprivation hearing


•
This is a worker safety issue - need it resolved fast


¡å
Administrative Procedure Act (APA)


•
Good way to think about APA is that it is a default - if there is no other rule out there (ex. in Agency's organic statute), APA applies


¡å
Rule Making & Adjudication under the APA (different from Londoner and Bimetallic, which were for constitutional question)


¡å
Rulemaking (things that have future effect + rate making)


•
Informal: (553) Notice & Comment


•
Formal (553(c) => 556 & 557) (Florida Eastcoast)


¡å
Adjudication (everything else + licensing)


•
Informal: Not governed by APA (controlled by statute other than APA or Due Process)


•
Formal: 554 => 556 + 557


•
Agency gets to decide balance (ex. NLRB does not make rules, only adjudicates)


¡å
There has been a shift from Adjudication to Rulemaking. Why would Agencies do this?


•
Manage their own timetable, instead of having to address issues whenever they come up


•
Let's anybody submit comments, open to more viewpoints (instead of just parties in contention)


•
Leads to more accountability, because there is a rule (instead of having to read opinions to figure out rule)


¡å
Are there reasons to favor Adjudication?


•
Allows you to proceed in an incremental manner


•
Easier to hide policies in adjudication, stops people from complaining to Congress


¡å
United States v. Florida East Case Railway, 1973 (Handout 283)


¡å
Facts


•
ICC makes amendment to charge per diem charges on rail cars, w/o hearing


•
Interstate Commerce Act has words "after hearing" 


•
Holding: Just saying "hearing" is not sufficient to make this formal rulemaking - need some other evidence that Congress wanted it to be on the record


¡å
Court has been as demanding for making adjudication formal (although they still want to see the word "hearing"), why?


•
Rulemaking just seems legislative - and you typically don't get a hearing for legislative things


•
556 and 557 look a lot like courts, that's what they were modeled after

Administrative Procedures Act limits on agency adjudication

· APA devides by adjudication vs rulemaking

· Adjudication default

· Rulemaking has future effect

· Formal vs. Informal

· Statute creating agency must have triggering words,

· Rulemaking- after FLA east coast, difficult to find triggering words for this.

· Adjudciation- 556-557, just word for hearing allows.

· If proceeding imposes a fine or a sanction courts are willing to use hearing as a triggering word.

· 556-557 look a lot like procedural protection in federal cour.

· Unbiased presiding officer 556b (usually ALJ, could be agency head)

· Opporunity to present oral and written

· Oral unless written no prejudice

· Written decision

· Counsel

· 556c, 

· If informal adjudication, no procedural requirement.

· Informal rulemaking gives 553 protection.l

· After FLA East coast, can we argue that statute requiring hearing for rulemaking means on the record hearing?

· Legislative History- had on the record hearing in mind, unbiased hearing officer.

· But in Fla, ICC thought on the record hearing required, AG manual on APA  thought it would be required, rate making was classic example.  So FLA EC was the best example and lost.

· On the record hearing takes rulemaking from informal to formal.  

· Exceptions- normally notice and opportunity to comment in 553

· 553a exceptions

· Not if grant, government contract, or military or foreign affairs

· Foreign, military, Chevron deference to executive power
· National security, don’t want public discussion

· Freedom of Information act also exempts these

· Grants and contracts, discretion of government funds

· Agency rules for internal practice and etc.

· Good cause- emergencies, contaminated blood

· Interpretive rules, statements of policies, guidance document.

· General notice in the federal register

· Who reads it?  Admin Law lawyers, lobbyists, media, www.regulations.gov
· FCC communications daily

· Commenter’s are special interests, public interest groups, industry.

· Who can participate? 553c, any interested person. Care enough to file the comment.  Not a bar to anyone.

· Comments look like law brief with policy arguments.

· Agency sets the tone by asking for comment on a particular issue

· Non adjudication, constitution gives nothing.  Informal rulemaking, Bimetallic gives nothing.  Everything from the APA.

· Informal Adjudication, APA says nothing.  Overton Park.  All the rage before Chevron

· Still significant because

· Arbitrary and capricious review requires agencies to give contemporaneous explanations along with decisions.

· Beginning of the environmental litigation movement.

· Marshall’s Admin law mistakes
· 706 of APA authorizes courts to review agency decisions and get rid of them

· Arbitrary, capricious, abuse of discretion, not in accordance with law.

· Unuspported by substantial evidence in case subject to 556 and 557

· Marhsall thinks only when rulemaking under 553.  Wrong.

· Substantial evidence only for formal proceedings.  On the record

· 556/557 substantial evidence

· Anything else, arbitrary and capricious unless statute says otherwise.

· This decision looks like neither rule making or adjudication, but if vauge, always an informal adjudication.
· Court should apply the rulemaking test (future effect, yes)

· Court just says plainly not an exercise in rulemaking, but hearing is quasi-legislative.

· Facts of case

· SecTrans allowed freeway to go through 360 acre park when statute requires using feasible and prudent alternatives and using all possible planning to minimize harm.

· SecTrans gave no reasons.  

· Plaintiff, 10 member organization, who mostly didn’t even use the park.

· Plaintiff’s legal claims- start with procedure

· Procedural Argument- Based decision on city council findings and not on independent basis.  Lack of formal findings.

· No requirement for formal findings in the statute.

· Formal requirements must come from APA or from the organic statute.
· APA doesn’t apply to informal adjudication
· After Overton Park, Agency head gives ex post reasoning if agency head doesn’t want to testify.

· Court can’t require additional procedures beyond statute (Vermont Yankee Case)

· Threhold question, whether petitioners entitled to judicial review

· Some matters don’t get review by court, things committed to agency discretion by law.

· Statute tells agency to do whatever it wants with no legal standard by which it can be judged.  Very rare.

· Decisions not to bring enforcement actions (Heckler v. Chaney)

· Courts can’t force them.  Agency may not be able to enforce against everyone, gets to pick and choose.

· There is no intelligible principle because decision on whether to enforce the law is a core executive power.  

· Otherwise three would be a delegation problem

· In our class, everything reviewable, 706 APA
· Merits- Building around the park, or complete tunnel under park are both feasible alternatives.

· P insist this statute is a pro-environment statute, mandating protection unless absolute need.
· If treating as a balancing costs equation, you would always go through the park.

· Unless you apply a really strict standard the statute is meaningless.

· SecTrans argues statute says alternatives must be feasible and prudent.  If just feasible required, anything possible.  Prudent implies a balance.

· It is a balancing of parks among other things.

· Leg history shows big compromise, make secTrans consider parks but not be obsessed by them.

· SecTrans’ affidavit says did consider alternative and everything is fine.

· Court says ex post ad hoc not sufficient, must give contemporaneous reasoning.

· Holding: Even though informal adjudication, must give contemporaneous reasons or testify before judge.  Agencies must explain what they are doing and why.

· SCOTUS remands, District found capricious, has 27 day trial on alternatives.

· Court never says you can’t build a highway there, just must explain why.

· Why bother with remand if Agency only has to explain its decision

· Draw more direct attention to what they did.  Get political attention

· Maybe thinking about those might change the agency’s mind

· Sets a groundwork or history for future proceedings.  

· Create a record that the court can review.

· Show deference to agency, refuse to reverse without a record.

· Like in Goldberg v. Kelly, didn’t change the outcome

· APA 706 only says can’t be arbitrary and capricious.  Overton says we don’t know whether arbitrary unless you supply us with a record.

· Airbag case: How do we raise arbitrary and capricious arguments from now on?

· 208- 80% of agency decisions are upheld by the courts.  Huge deference in A&C review. 20% loss.  How do we get them to lose?

· Sometimes order is stayed pending review, in other cases they don’t.  

· Why is congress regulating seatbelts instead of letting the market decide.

· People undervalue their risk of accident, won’t pay extra money for safety, and they overestimate how good of a driver they think they are.  People don’t have adequate information.
· This is an area where the market is not likely to do what’s important because people will buy cars regardless of options, they rely on industry.

· 17 year process to regulate restraints.  

· Before 1966, car crashes are the leading cause of death with little political attention. 

· Nader’s Unsafe at Any Speed, design flaws of Corvairre.

· GM hired spies for Nader, GM had to report to congressional committee.

· Political moment of pro Nader feeling.

· 1967 NITSA and NHSA.  208 requires seatbelts

· 1969 airbag technology available, required any passive restraint that would help the dummy

· Then in 1970, by 1975 must have auto belt or airbag, or interlock by 1973.

· Delay to give manufacturers time to design car

· Danger of opposition or change circumstances during the lag time.  

· Public opinion changes.

· Agency might change their mind.

· People hate the ignition interlock, rip it out of the car.

· Congress prohibits interlocks and 8 second + buzzers

· 1976, Ford suspends program and starts demonstration project.  Then Carter’s secretary gets ride of demonstration and goes back to passive requirement by 1982.  

· Reagan in 1981, then April gives notice to change the rule.

· Short notice. Notice on April 9, must file comment by May 26.

· Short comments, 15 pages + unlimited appendices.
· Held public hearing, not required.

· Broad public impact either way  More public interest

· Hedge against judicial review, looks good.

· Who commented here? Pg 324 appendix

· Members of Congress

· Get on record, publicity

· Implied threat of congressional action

· Insurance Companies

· Want to reduce payouts, biased one way

·        In favor of standard, but won’t ensure a reduction in premiums

· Might think insurance has incentive to get benefits of rule right, is it really going to have a lifesaving benefit.  Good actuaries

· Insurance company is really rich and can sue, threat.

· Vehicle Makers

· Agency is captured by them, pays attention to what they say.
· No airbags, not even time to install.  How do you confirm?

· Insist on more info, what do you really have to do.

· Find a competitor, or someone who has done it.

· Conduct your own research

· Agencies are captured because they can either 

· Call their bluff, and risk huge backlash if they were telling the truth

· Create incentives through fines.

· Pro-industry bias because no real independent info sources when industry is of one voice.

· Industry trade groups coordinate what they say.

· Gives best guess as to whether believe industry or not

· Consumer Groups/ Health Organization
· Big threat power

· Suppliers and Trade Groups

· Private Citizens
· Pretty much ignored.  Not going to sue

· Everyone ignores the private citizens, only pay attention to people who can have a powerful threat to sue.
· What is arbitrary and capricious about this order

· Agency decides to rescind passive restraint in favor of an education campaign.

· Look very closely and the reasons they give and find the flaw

· Auto makers will use mostly autobelts instead of airbags, autobelts not as safe

· Didn’t even consider requiring airbags when it logically follows form their record.

· They don’t explain why no bag.

· Look for the stuff they never talk about
· Safety standard must be reasonably likely to have effect, and won’t because public won’t do it because we never had our education campaign

· Since still time before starts, why not have campaign in meantime.
· No evidence they will accept it, but agency did not studies to find out whether people would accept it?

· What is your evidence.

· It it’s think, that’s good for a challenge.

· What flaws in their logic?

· Brush off the two studies showing auto restraints work based on self-selection.

· If there is a study relied on by agency, look for flaws in the study
· Self-selection, Sampling bias.  

· Seeking out safety measure, more likely to use it.  

· Small cars, more worried about seatbelts.  Small car study insufficient to tell us about large cars.

· If they ignore the study?

· Flawed data is better than no data.  Directly on point about how often belts are used.  Some basis for extrapolation.  

· Discount instead of ignoring entirely

· Explain why the study is relevant

· What did they not consider that they should have?

· All you have is notice and agency decision, not the case.

· Showing Arbitrary and Capricious

· If there is a study 

· Relied on- look for flaws in the study

· Doesn’t rely on , highlight why valuable.

· Retrace the reasons the agency gives you for what they are doing, look for flaws in any of the steps.  Always either starting new regulation, or modifying prior decision.  Tough to challenge lack of regulation at all.

· Why reconsidering its rule, what is its claim

· Facts have changed

· Rule presumed 60% air bags, made sense; No longer makes sense because 1% airbags.

· Why are automatic belts alone insufficient for regulation.

· Why not requires airbags, make the facts the same.

· People won’t use automatic belts.  Why does agency think people won’t use the belts

· People don’t use manual belts, when given choice on whether to use them they say no.

· Affirmative action to dislodge required by manual is different from the inertia in an automatic belt.

· Auto belt selected is easy to undo, small inertia to undo it once when annoyed.  

· Make automakers pick a different autobelt

· People want quick release belt

· Irrational fear shouldn’t prevent safety standard

· If we go to far, people will hate regulation and NHTSA

· Public believes it’s the victim of too much regulation, might resist other efforts, like voluntary belt programs

· Diverse public opinion, ½ of comments wanted it.

· Silly to say we can’t regulate because then we can’t regulate.  

· Is there a study showing the public will resent this?  To counteract it.

· Market studies showed people were fine with interlock.

· Not worth it anymore.  These costs are very expensive.

· Seatbelts heavy and increase fuel costs.  

· Do they really weigh more than the manual belts.

· Costs $1 billion to implement, not justified by safety.  

· But if safety is good, balance still exists.  Just have to win either side, safety or cost.

· Most of the cost is one-time cost of production change.  Amortize the cost over time if the benefits are amortized over time.

· Won’t buy new cars, will buy older cars to avoid them.  New cars more costly.

· People will still buy new cars.  How many will continue to buy new cars, and get the benefit.

· Older cars will eventually go off the market

· Look for flaws in logic and things they forgot.

· Automaker’s association v. State Farm- first person to challenge regulation is plaintiff at DC circuit, loses, carmakers seeks cert for appeal.

· Arbitrary and capricious, does it bear rational relationship to the statute

· Standards must be practicable, meet the need for car safety, and stated in objective terms.

· Purpose of statute is to make driving safe.

· Checklsit

· Inconsistent with statute

· Relied on factors congress didn’t intend to be considered

· Like in OSHA not allowed to have cost/benefit analysis

· Entirely failed to consider an important aspect of the problem

· Ignored idea of requiring airbags.

· Offered explanation for decision counter to the evidence.

· So implausible, not attributable to honest difference of opinion.

· Agency explanation doesn’t explain why what they are doing now is inconsistent with what they did before.

· Agency sanction is way our of proportion, like 8th amendment

· Pretty fuzzy test.

· Should test be the same for promulgation and rescission of standards?
· If rescinding a rule won’t have a great effect, maybe standards of review don’t need to be as high. 
· Give more scrutiny to rescission because people have relied on it.  DC circuit thought so.

· Changing rules shows inconsistency.

· At time one agency thought it was a great idea

· At time two they have to get rid of those reasons.

· Rescission may be tougher even if standard of review is the same.

· Congress failed to repeal the act, so was committed to the regulation (Bob Jones).  Congress acted in reliance on the rule.

· DC circuit: Congress didn’t change because they agree with you.

· SCOTUS rejects: Congress failure to act does not change the standard of review.

· Standard of review should be exactly the same in both promulgations and rescissions.

· Rescission practically harder because had reasons already to promulgate in the first place.

· 1.  Failure to consider the airbag

· Unanimous court decision.

· May force agencies to consider everything.  But this one seemed pretty obvious.

· Why make agency consider alternatives since congress doesn’t have to, just rational basis test.

· Agency’s job is to make the best decision as experts

· More robust review in court, the more power judges get.

· Why should judges tell agencies what to consider?

· Not captured like agencies are.

· Judges good at weighing and balancing what others have said, not supposed to come up with the reasons

· 2.  Too quick to dismiss the safety benefits of automatic seatbelts

· 5-4 vote.  We did consider inertia, but don’t find it credible 

· Pg 310, easily detached.  Some people might use them, but not enough to override the cost of implementation.  

· This is hard look, you talked about it but must do more.

· More often will make it harder for the agency to regulate, because makes all agency action harder.

· What if said, since interlock so hard to take out and people went so far to get rid of it, so much easier to unclip belt, people will do it.

· If that’s not sufficient, we are really applying a substantial evidence standard.

· Courts today apply whatever they want regardless of whether substantial evidence of A&C standard.
· Most of the time there is deference.

· 25% of the time on big issues, they reverse.

· Court’s aren’t supposed to reverse agency just because they disagree with them.  Deference must mean sometimes you approve of agency decision even when you disagree.

· Agencies do major regulations without any studies

· People can’t put interlock back in, can reclip.

· This is supposed to be a deferential standard of review

· If they are experts, there should be some basis for their expert opinion.

· Are we just pretending this is about evidence when it’s really about politics.

· Should politics count.

· Scalia: Agency should just say, we think people shouldn’t be strapped in cars if they don’t want to be.  

· Congress could make the political judgment on its own.  Agency is supposed to get policy from Congress statute
· But congress weaseled out of specificity.

· Standard of review give the lawyers in the agencies some pull

· More consistency

· But has an element of falsity, post hoc legal arguments.  Hard to assess the value.

· Compromise- agencies can change their policy with new administration, but must give a reasonable explanation.  

· Lawyers on transition team tell you which rules are reversible and how.  

· Arguments by lawyers for lawyers sitting on courts.

· Shifts power from the agency to the courts

· Courts are even less accountable than agencies.

· If bench stacked with political persuasion and have high review power, makes agency action difficult.

· Sunstein- how politicized the judiciary is on arbitrary and capricious review.

· When panel is diverse, not very political effect.

· When three judge panel of one party, then there are problems.  Polarize to party’s view.

· Judiciary should be evenly split to avoid political judicial decisions.

· The more rigorous the review, the more power transferred to the courts.

· Judicial review of agency policy decisions, not questions of law

· Judges also review questions of law, then more leeway.

· Agency fact finding is a mixed fact/policy call.

· Judge decision forces agency to start over again, ask for new comments and new order.

· 1. The agency can then do the exact same thing unless the court cabins the agency
· EPA decided not to regulate global warming.

· SCOTUS said, either tell us science shows no problem, or statute mandates fixing the problem if science says there is a problem.

· 2.  Agency just hasn’t responded.  Agency unprepared to say science doesn’t suggest a problem, but unwilling to incur the costs to fix it.

· 3.  Court can say as a matter of law you can’t do it.

· Why do we give agencies the chance to explain it better despite the delay

· Need more information to say it was wrong

· Belief in judicial restraint. Recognition that judges might not actually know what to do, just able to evaluate the logic of the argument.  Look for inconsistancies and shortcomings, but not supposed to say I know better.

· Due process, organic statute, APA 706 Overton Park Arbitrary and Capricious, Informal adjudication

· informal rulemakingn, 553 arbitrary and capricious

· If statute says otherwise, may be different. 

Substantial Evidence Review 556-557, Formal rulemaking and adjudication.  Initial hearing officer and review board. 291.  Review the facts.
· Universal Camera- fired for calling boss a drunk or for testifying for the union.

· Facts by ALJ-

· Chairman was fired for insubordination- employer

· P tells W that C will resign so doesn’t have to fire him

· Facts b Board

· Chariman fired for testifying for union- employee

· Board overrules.  Insubordination took too long, must really be for testifying for union.
· Agree

· Chairman warned by 2 employees employer might get back at him

· Employer thought he was a communist, said keep an eye on him.

· One month after testimony, call Weintraub a drunk.  We tries to get Chairman fired.

· Judge Hand Affirms the board, disagrees with their factfinding but gives deference to it.  Just the merest guess to find that conclusion, but a reasonable person could view the facts that way.

· Board is entitled under the law to overrule the ALJ

· What do we make of the ALJ findings.  

· Typically we trust the factual findings of the adjudicating court.

· We assume that present at witness helps factfinder to know who is telling the truth.

· Furtive glance, looks away

· Stuttering

· Contradictions (also in the record)

· Thin on details (*)

· Too many details*

· Hesitancy

· Unusual visual cues

· Sweating

· Motive*

· Fidgeting

· Voice volume

· Defensive demeanor

· Body movement

· ALJ is really not likely to be good at determining truthfulness.

· None of this really correlates with lying.

· Slightly more pauses in their speech if lying.

· More still you are, more likely to be lying.

· Big lie detector, slightly higher pitch in voice

· You could just as well flip a coin.

· We have a truth bias, think people are telling the truth.

· Law enforcement don’t have a truth bias.

· Across the board, people are terrible at truth detection.

· Visual with no sound, 46% of time
· Audio only, 61% of time

· Transcript only, 62%

· Everything, 63% right.  No statistic difference.

4 December 2008
· Court review of Board decisions- Substantial evidence review

· Board disagrees with ALJ- Universal Camera

· Fired for being insubordinate or for testifying, waited a month to fire because thought he would quit, or because story not true.

· Learned Hand writes circuit decision, Felix Frankfurter writes SCOTUS opinion.

· Is the Universal Camera holding that reviewing court should look to see whether Board made an error in overruling the ALJ?

· It is not like an appellate court overriding a district court, need not justify in the same way.  Why not?

· Why not force Board to defer unless they have a good explanation?

· ALJ is supposed to be the best judge of the evidence.

· A lot of veterans because of veterans preference, mostly older men.

· The board is there to set policy, ALJ may make valid choice based on current policy, but Board may want to change policy.

· Board are political appointees, the policymakers

· More democratic control

· Reviewing court looks at whole record, ALJ is a piece of that evidence, and if ALJ finding is dispositive that would lead to overturning the board if they ignored it

· If dispositive piece of evidence is not believed by the ALJ but is believed by the board, who do we side with?

· Since this is only a credibility determination alone and Board doesn’t believe it, without more reasons, board can overturn.

· But if there is other evidence casting serious doubt on what the Board believed in contradiction to the ALJ, the board can’t overturn.

· The ALJ’s evidence is part of the whole record, but we look at the Board’s decision.

· Board doesn’t have to defer

· But Court reviews board’s decision from the record as a whole.

· Standard: Could a reasonable board reach that conclusion.

· Not just that there is something to support the board, but rather, the record as a whole:

· Allentown: Substantial evidence means uphold decision unless no reasonable board could decide it that way.

· Deferential standard, but doesn’t mean board won’t get overruled.

· Allentown: ALJ and Board agree on outcome of the case.

· Board policy is that both employer withdrawal of recognition from the union and poll of employees require the same standard.
· Since there are two different options, and one is less intrusive than the other, having the same standard for both blends them together.

· Just taking a poll is not as extreme an action.

· Agency defends: Polling can be just as intrusive.  If there is a low standard, employees can poll over and over again, being very damaging to the union.  Looks more intimidating.

· Employer had good faith beyond reasonable doubt

· Several employers (7) expressed non-support of union and said that the rest of the employers didn’t support the union.

· Poll supervised by catholic priest, and the union loses. 19-13

· Doesn’t prove good faith reasonable doubt before the poll.

· Taking the poll itself is the unfair practice.

· Poll can’t give evidence required before the poll.

· Need ex ante evidence of good faith

· 7-8 employees told them individually they don’t support the union

· Suspect under the circumstances, pressured into not supporting the union because speaking with management.

· May not matter whether it was true, but rather whether employee had a good faith reasonable doubt about it.

· Having a non-secret poll to justify a secret poll defeats the purpose of requiring evidence to have a poll.

· During interviews for employments, indicates an incentive to lie to the employer.

· Can the board say as a matter of their own expertise that job interviews are too coercive?

· What employer believed, not whether credible to them, but to him.  He uses these interviews to make hiring decisions, must have some basis to believe interviews.

· If really whether were credible on their face, the subsequent poll supports that what the people said was true.

· Board is really applying their own standard of what they think is right.

· Majority accepts Board’s rule that statements in interviews are not acceptable evidence.

· But court doesn’t let them do it.

· Board announced good faith reasonable doubt standard, but really means can’t take interview statements into account.

· Why can’t agency have a covert standard?

· If standard is not clear from the record, the court can’t review it and Congress can’t have oversight.

· If applying a whole different standard, must state it outright

· Majority Case Scalia: Cannot disguise policymaking as factfinding

· Dissent Breyer: Standard for agency should be different than jury standard.

· Agency should get more deference than jury because agency is expert.

· Based on objective considerations

· Objective considerations judged by NLRB, because they are supposed to be experts in this field.  

· NLRB are expert factfinders, deference to their version of the facts.

· Let the board determine what is an objective determination. 
· Substantial evidence review requires looking at the facts in detail.

· Questions of Factfinding and not law

· Scalia view is much more heavily reliant on words in statute, regulation and opinions, make indepdent judgment about what those words mean.
· Breyer says there is ambiguity and agencies are better at it than we are.

· Scalia is doing the same thing, requiring one standard and applying another one.

· Since doing it through adjudication, take rule for what it is.

· Good faith reasonable uncertainty standard: need not have to know there is no majority support, but only that he has reasonable doubt that there is majority support.

· Doubt, just some reasonable uncertainty.

· 6-8 people of 32.  17 is over half.

· Entire night shift said to hate the union.

· Board ignored because previous night shift may not have continued into the new company.

· But agency assumes union has support form these same people.

· May want better representation.

· Didn’t testify

· Guy said if a poll was taken the union would lose

· Could a reasonable jury find that this is not enough for him to have a reasonable doubt.  

· What evidence would suffice? Is 22% enough.

· [How can they reach the standard if can’t take a poll]

· Agency challenge based on substantial evidence requires close attention to the facts.

· True of arbitrary and capricious as well.

· Really focus on the facts.

· Keep Allentown wrinkle in mind.

· 1.  What must the facts show?

· Majority says they must show good faith reasonable doubt, uncertainty

· Board is trying to do something different.

· 2.  Are the facts such that a reasonable jury could find as the agency did.  

· After Allentown, 5-4 in favor of Scalia: board gets no benefit of the doubt in the standard, apply the standard the board announces, and not just how they apply it

· The mood is deferential, but when it strikes a chord as going to far, like arbitrary and capricious (what else could the employer do?), then they’ll win.

· Immigration Agency is getting overruled right and left.  

· Reputation of doing a crappy job.

· NLRB had a reputation of doing a crappy job, employer always loses regardless of what the facts show.  

· Look at it more carefully, even though the standard is deferential.

· Chevron asks: What do we do about the question of law? Do we defer to agency interpretations of questions of law?  

· Overton etc. says Arbitrary and Capricious review for policy judgements

· Very very deferential

· Policy judgment

· Universal Camera applies substantial evidence to factfiding because of expertise

· Still quite deferential

· Some policy judgement

· Mostly expertise

· We often think courts decide all legal questions.  Does court get final interpretation of the law, or do agencies get some deference?

· Before Chevron, Skidmore Deference (1194-1195)

· Agency interpretation isn’t binding but can be entitle to respect

· How much respect depends on several factors

· Thoroughness evident in its consideration 

· [Sounds like arbitrary and capricious review]

· Did they go through a good process

· Valid reasoning?

· Consistency with earlier and later pronouncements

· Other agencies and entities may have relied

· Rule of law interest

· Due process like notice

· Early agency action may be closer to legislative intent.

· Congress hasn’t changed it. Relied on it.

· May have been captured

· Since it changed, casts doubt on decision making, how can they both be right, court will decide.

· All those factors that give it the power to persuade

· Not very deferential.

· Argument is pretty decent.

· A balancing test with multiple factors, some of which could cut in different directions.

· As a practice, courts deferred to agencies in technical matters so long as agency was consistent.
· Still the legal standard for some agency decisions

· Chevron applies to formal adjudication and formal rulemaking.

· Skidmore applies to informal guidance documents, interpretive rules, informal judgments, etc. as announced in Meade.

· Skidmore not relevant for formal adjudication and formal rulemaking.

· For our class, assume we are in the world of Chevron.

· Chevron 1984.  More ad law articles on this than any other decision.  Justices did not think this was a case of any consequence.  But in reality it is a big deal.  

· Governing legal standard for questions of law

· Circuits hold to it rigidly, but doesn’t mean the agency always wins.

· Facts:

· Multiple pollution producers in one factory, wants to build another one.

· Under Carter Administration, since in non-compliance area, in order to build new pollution source at facility, new source must have lowest possible pollution source. 400 becomes 420

· Reagan Administration adopts current bubble concept, as long as stay below original amount, build new one with 200 if makes up for it with the other sources.  Treat the whole plant as the source, allow trading within the plant.

· Maintians the status quo

· Whereas Carter approach would achieve long-term change faster

· Force new smokestacks to be greener since they will have to be replaced eventually.  

· Assumes replacement instead of repair

· If you add the bubble, you avoid short term increases in pollution

· Balance costs and air quality

· Reagan wants to tie incentives to industry development

· Reagan assumes you will have to rebuild the smokestacks indefinitely, creates an incentive to build new technology.

· Clean air act wanted to balance economic with air quality interests

· Court thinks that there is a balance.

· Do both interpretations fit within the statute?

· Major stationary source, smokestack or facility.

· Argue that applies to smokestack

· Dsajk
· Chevron requires two step analaysis:

· 1.  Has Congress precisely spoken to the question at issue?

· If yes, that’s the end of the matter

· If No, then 2.

· 2.  Go with whatever the agency says as long as it’s reasonable.

· If agency has reasonable argument for their position, they win.

· Win by saying their interpretation is the only correct one, or by showing silence or ambiguity and reasonable approach.

· Statutes are almost always silent or ambiguity.

· What can you look at in step 1.  

· Where does the court come up with in this test?  Much easier to remember than substantial evidence review.  Easy to remember, hard to apply.

· Is interpretation consistent with the statute’s purpose.

5 December 2008
· Formal adjudication and rulemaking is substantial evidence review of facts.

· Informal is arbitrary and capricious review standard

Chevron

· How does the court justify Chevron deference when so many statutes are so ambiguous?

· The legal foundation justifying Chevron deference:

· If Congress left room for ambiguity, they wanted agency to decide it.

· Complicated scientific or technical questions for experts

· But Chevron applies even to non-technical matters

· Agency is a policymaker and the courts aren’t.

· Court’s always make policy calls interpreting statutes

· As executive branch, more politically accountable than courts

· Independent agencies are completely unaccountable

· Congress can change statutes, applies same to both.

· Although Congress can cut agency budget

· Congress can pull agencies in for hearings.

· Agency heads are replaceable

· Judges have life tenure

· Agency heads have limited tenure

· Appointed by elected president

· So are judges

· Multiple considerations in judge appointmen

· Agency, less consideration of broad criteria

· More focus on their interpretation

· Independent agency head fire for good cause

· Relative and imperfect, but may be what Congress wants

· Does congress really prefer agency discretion?

· To whom accountable? Interest groups?

· Divided power

· Takes burden off of Congress, but political accountability better because political game.

· Why not ask congressional intent case by case?

· Was pre-Chevron

· It’s a rule, better to pick one and go with it so Congress knows what to do.

· Agencies create uniformity in country, whereas courts have circuit splits.

· False uniformity, agencies change.

· Circuits can still disagree on Chevron applications

· Circuit splits, we deal with them.

· What congress generally wants, and need a general rule.

· One size fits all, if congress wants to avoid, must be precise.

· But hard to avoid ambiguity

· Courts could change Chevron rule, require de novo review.

· Scalia likes that there is a rule instead of balancing test.
· Chevron inconsistent with APA- courts final decision on all relevant issue of law

· Step one is the court determining the law

· Step two, let agency decide.

· Judges would just decide if it was difficult.

· Is 706 of APA requiring the judge to decide the questions of law.

· APA lists actions judges can take

· When the court really agrees there is a gap in the law, that must mean the agency is giving the agency a range within which it can work.

· Court is interpreting the law, and decides that the agency is within the appropriate range.

· Reasonable means in accord with the statute.

· Tries to harmonize Chevron with APA

· Like in Shore, giving judicial power to agency, court is still here as an overseer.

· But if law is wide open, doesn’t that just mean that Congress never thought of it or wasn’t sure what the answer would be.

· Use cannons, by some overarching purpose.

· Just because agency thinks the blank needs to be filled in, doesn’t mean it does.
· Courts get amicus briefs.

· Agencies probably have more resources, and some public input.

· Agencies have formal process, courts don’t.  

· Chevron gives less power to agency lawyers and opens up discussion.

· Aggressive reading of step 1 prevents step 2.  

· Scalia is a step 1 guy.  

· Can divide more step 1 stick to the language, then step 2 to legislative history.

· Courts define ambiguous according to what they want.
· Efficiency, let the agency and everyone else know what the rule is
· May lead to better policymaking, agency more open discussions.

· May be too blunt of an instrument.

Babbitt v. Sweet Home

· Can harm include habitat interpretation.

· Basis for Agency definition of inclusion:

· Taking is defined to include harass or harm.  Destroying habitat can harm.

· Dictionary harm- Webster’s New international Third Dictionary – 

· Scalia, end of civilization dictionary.

· Confuses infer and imply.  Allows them to be interchangeable

· Does that because it includes common usage.  

· Lots of criticism of the dictionary.  Dictionary supposed to teach us what is correct, as defined by 18 and 19th century Americans.  Irregardless.

· It becomes a cultural divide.
· Do we assume Congress is like a lexicographer or common usage?

· In America we don’t have a government language regulation agency

· Congressman are not lexicographers

· Are different dictionary philosophy’s sufficient to create statutory ambiguity?

· If that’s what step one means, every case will defer to agencies.

· All dictionaries define harm in that way.

· Assume that statutes are wonderfully woven tapestries.  Whole act rule.

· Like a beautifully crafted sonnet.

· Ignore the dictionary based on the whole act.

· Scalia: Statute uses take and describes tools used to take.  Doesn’t describe habitat changing tools.  

· But also says “other equipment”

· But plow and bulldozers are not like the others, nositur or generis.

· Congress specifically wanted those items forfeited because they are dangerous.  Only wanted things used to directly take to be forfeited. Forfeiture limited in way others aren’t.

· and if harm only includes direct contact, then a lot of the things in that definition would be redundant.

· If whole act arguments
· Makes sense to have two different meanings because two different things.

· Or, these were just examples, and not exclusive.

· Both start from fundamental point of looking at the whole statute.

· Scalian harm renders other stuff meaningless.

· Defined by those around it, so harm should be direct as well.

· Numerous ways to harm not listed but that are direct, feeding with poison, etc.

· When faced with a list, the competing, why is your definition of harm fits with the rest.

· Avoid making it meaningless

· All these things have in common that they make it hard for creatures to exist, which is the purpose of the act.  

· List are all intentional acts?
· Attempt requires intent

· Intentionally sprayed his crops, saw the owls die, causality.

· But if just one owl?

· Attempt may not require intent for everything, but just an additional thing.  Applies only to one’s with intent.

· If intent required, may render others to nullity.

· Attempt, any such conduct. Attempting to harm.  

· Any is expansive.  

· Ambiguity from the whole act rule?

· Chevron deference at this level would make any statute ambiguous.

· Whole act, 1981 amendment includes incidental conduct requiring permit.

· All of these things can be incidental.

· Trolling for fish, get the protected salmon.  

· Dissent is just about intentional conduct, and Scalia adds intentional or foreseeable to the list.  Forseeable required to accommodate incidental permit provision.

· Agency regulation itself places liability regardless of foreseeabililty.

· Strict liability provision
·  [Chevron encourages findings of ambiguity]

· [in this case, the important word is means.  Take cannot be equivalent to harass, because then the statute would make take mean to call a bunny names.  Means must mean that taking can be accomplished  by these means, and harming without taking is insufficient.] 
· Since Strict liability, try a lenity argument.

· Since the penalty is a $500 fine per violation, specific offense.  Each ploughing?  Creates situation with huge fines.  Would support use of lenity.
· Huge monetary hit if lots of small animals.  If agency rule applies strict liability, is that ok.

· Huge costs of following it.

· No way congress could have intended this.
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· Sweet Home

· Arguing on behalf of farmers wants a narrow definition of harm

· Go to the dictionary.  In this case doesn’t help the farmers.

· Words in Context- narrow to broad textual context.

· Words around it: Nositur (works on either side)

· Narrow attribute of all words share in common, 

· directly targeted against particular animal

· Foreseeable that the particular animal is hurt or killed.

· The more words, the more powerful the nositur cannon is.

· Read the entire provision: Attempt provisions supports requiring intentional conduct, no negligent attempt.

· Look at the entire statute- whole act rule

· Is there anything else that helps you

· Make meaning consistent with the whole meaning of the statute.

· Arguing for the Agency

· Permit provision of section 9 includes incidental taking.

· Respond to section 9 permit provision

· Section 9 is consistent with this reading.

· Allows fishing knowing every once in a while a protected fish might be taken.

· That provision is different.

· Equipment is all used to take a particular animal

· But “other equipment” may include other things.

· And even if just targeted equipment, more limited than the statute as a whole because this is the forfeiture provision.

· Either your interpretation makes everything perfect and beautiful like in a sonnet

· Or- this part is different for a specific reason.

· Broader purpose of the statute fits with my argument.

· Section 1536- Federal agency shall not authorize, fund or carry out action that destroys the habitat.
· If harm were supposed to include habitat modification, why would congress specifically require agency action be restricted specifically from habitat modification when agency is already restricted by the rest of the state.

· 1536 would be surplus if harm includes habitat modification..

· Congress knew how to clearly bar habitat modification, and didn’t do it.

· The sections are in pari materi, expression unias, the inclusion in one provision means the exclusion from the other section.

· What can the agency say in response

· Section 1536 shows Congress was concerned about habitat modification

· Why would they only care about federal agency action instead of all action?

· [More willing to restrict agency to fulfill purpose than to restrict private citizens.

· Section 5 on land acquisition lets secretary acquire land to save the species.

· Agency- there has to be something in the interim to protect the land until you can buy it.

· Farmers- if agency can call modification a taking, they don’t need to take the land anyway, and land acquisition is a surplus.

· Agency argues on legislative history that no concerns for the cost of protecting the species, protection at any costs.

· This provision suggests that the costs may not matter but are not supposed to be born by the landowner.

· Lots of cannons, legislative history, textual provisions.  Majority, look at all this stuff, must mean ambiguity, so give it to the agency.

· In Brown and Williamson, lots of stuff, but didn’t give to agency.  Just because lots of things you can use doesn’t mean ambiguity, court can say as a whole it shows an answer.  But the more you put in, the more likely ambiguity is.

· MCI- vs. AT&T- Communications act requires long-distance carriers to file tariffs. Centerpiece of acts, allows us to see the rates being charged, avoid inconsistent pricing
· Avoid giving discounts to bulk users and discriminate against small users, where because a monopoly, you can’t go anywhere else.

· In 1980s MCI and Sprint start competing with AT&T. Tarrifs

MCI 

a.
The Act:

i.
“Commission may, in its discretion and for good cause shown, modify any requirement made by or under the authority of this section either in particular instances or by general order applicable to special circumstances or conditions except that the Commission may not require the notice period specified in paragraph (1) to be more than one hundred and twenty days.” 
· Text

· Modify any requirement in it’s discretion and for good cause

· Any requirement, broad authority.

· Discretion for good cause suggest for purpose of statute.

· Congress had an exception, and this isn’t it.  

· Special circumstances suggests

· General orders can be modified

· As can particular parties

· AT&T

· Good cause doesn’t include discriminating against AT&T (like merits)

· Any doesn’t modify modify, modify means slight change, not change anything.  No wholesale change.

· Exception is an example of a modification, making more than 120 days, not eradicating notice.

· Since exception is pretty minor, modifications are small

· Modify means incremental or limited change, if modify means the agency can change the entire statute, 
· Congress can’t just delegate a big deal with ambiguity or silence.  Require higher standard of clarity for such a big delegation.
· Dictionary splits

· historical usage?

· This statute was written before webster’s third was published in 1930’s

· Plain meaning may mean common meaning, webster’s third may be better

· But it takes a while for a dictionary to incorporate the common usage.

· Expect the clearly established language from Congress, not radical new meanings.

· But what if common enough that dictionary has accepted it?

· Legislative language should be consistent with prior legislative language

· Allentown and MCI- words have clear meanings.

· New common usage

· Trade usage is very opposite of common usage

· Scalia is not joe sixpack on language.  Word derivation.

· What presumption for lawmakers?

· Chevron, even if we’re wrong, bright line rule so that Congress knows what to act against.

· Why can’t modify just mean change

· (scalia you don’t cite to case X, you cite case X)

· Scalia used modify significantly in Sweet Home

· Legal language is conservative, leads to consistently, reliability.

· Interpreting narrow will force congress to be more explicit.

· Traditional approach to modify will prevent agency from deregulating

· Consistent with Chevron, let language evolve like agencies can.

· But we don’t yield to agencies unless there is deference, so don’t yield to dictionary deference unless ambiguity.

· We give deference when there is ambiguity because the court is just making it’s best guess, and we trust agencies to do it.
· Should we then let the agency decide whether it makes more sense to let the agency decide which dictionary usage to go with.

· Using Webster’s third means more ambiguity.

· Totally fine to cite Webster’s third, but better to cite many dictionaries.

· Accepted wisdom, common usage is acceptable to interpret the statute.

· Rule of law requires that common person be able to understand the law, so if language is incomprehensible to the common man, it doesn’t support the rule of law.

· Context matters.  Fruit or vegetable, technical meaning or common meaning, which one matters.

· People reading this are AT&T, MCI and Sprint. What makes most sense in this case?

· What is the point of this statute?  If point is to get to efficient market overpowering monopoly

· Assume modify means moderate change, is this a moderate change.

· Scalia says no, 40% of major industry is too much.

· Changing number of days for notice is qualitatively different from completely getting rid of the laws application.

· Stock market drop of 40% isn’t moderate, but sandwhich may be. How important is this tariff requirement.

· Majority says Tariff was the centerpiece of the act, and it was.

· But what happens when it’s not as much a monopoly.

· Not quantitative, but qualitative change, a different kind of empowerment.

· Even if ambiguous, too big of a deal, we would expect congress to signal with more than just ambiguity.  Williams Tobacco.

· Williams Tobacco Co.- FDA, can’t just show that has health consequences, but whether intended to affect the structure and function of the body.

· Why does the FDA start regulating Tobacco when they do?

· They have proof of Company knowledge and intent to addict people

· Deep cough source story on ABC, ABC sued for Libel.

· Hire former FBI agents to investigate Tobacco.

· General counsel: We are then in the business of selling nicotine, an addictive drug. 1963

· Selling tobacco is a delivery device for nicotine, an addictive drug.

· Presidential support. Why do they need white house support

· Prevent congressional override with veto power.

· Kesstler didn’t care about losing his job
· Want solicitor general to be on your side. SG does whatever they want

· President can’t help it go through OMB faster

· Twist arms to get congressional support.  White house out in front to build public support.

· Is this case decided correctly under Chevron

· Drug affects structure or function of body.
· Nicotine has pharmacological effects

· Mood altering effects on brain, causing addiction

· Tranquilizing and stimulating effects

· Weight control

· Effects must be intended. Company intent, not manufacturer intent

· Advertising method is evidence of company intent.

· Represent Tobacco, respond:

· Lots of things affect the body but are not regulated, like horror movies causing adrenyline rush.

· Text is pretty clear, so look at the whole act.

· Acts objective is to ensure that any product regulated is safe and effective for its intended use.

· Since Tobacco cannot be used safely, no regulation available, only an outright ban

· An outright ban would violate congressional intent.

· If banning tobacco would cause greater health effect than simply regulating it, FDA can regulate without banning it to avoid addiction withdrawal.

· May want to avoid black market in cigarettes because of peoples’ already existing addiction.

· If no reasonable assurance of safety of device, agency may proscribe conditions it wants.

· Purpose of the act:

· Congress considered and rejected amendments allowing regulation of tobacco.

· Anything in this opinion a textualist wouldn’t want to see?

· Using subsequent acts to interpret prior acts.  

· Is applying to the whole US code consistent with textualism.

· [Drug means medical drug, FDA doesn’t get to regulate heroine, cleaning fluid, etc.
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· Why are the subsequent statutes relevant to interpreting the FDCA

· Chevron deference only applies when Congress hasn’t spoken directly to that issue, the court that congress has spoken to that issue.

· But the acts don’t say whether Nicotine is a drug.

· Shows what congress thought the law meant.  Why extra credence to later congress as opposed to a later agency.

· We feel better about congress making decisions.

· But president is directly involved.

· When enacted there were a range of plausible meanings; over time the subsequent acts have shaped or focused the relevant meanings.

· Don’t say FDA doesn’t have jurisdiction to regulate tobacco.

· Congress is directly regulating, and congress doesn’t directly regulate what the FDA can regulate.

· Can we reconcile statutes with FDA? 
· Montanta Wilderness, Congress was just relying on assumption that didn’t have jurisdiction.

· But agency isn’t really even claiming it did have jurisdiction before, just that it does now.

· So Congressional actions were under a premise that doesn’t exist anymore.

· Congress didn’t want FDA to have jurisdiction because they think Tobacco is important, or because they didn’t think nicotine is a drug.

· Court says it isn’t relying on the failure to act, but on its action

· Scalia doesn’t like legislative history, especially that kind

· Maybe a bone to pacify Scalia.

· [Court says relying on a failure to act is not as strong as relying on an action.]

· Six subsequent action, failure to enact, legislative history, and legislative history to subsequent statutes.  Rock Bottom bad.

· Defensible as textualist?

· Can they regulate without banning entirely? If not, other statutes say that cannot ban entirely.

· Why mention the legislative history?

· Signal to congress to be clear about what they want.

· Dissent read statement from the bench, really passionate about it.

· People really listen to legislative history at the court.

· Who are they trying to persuade?  The public? Congress?
· Ally with Congress

· Scalia and Stare Decisis.  Narcotics

· If it never crossed their mind, and subsequent statutes demonstrate every assuming that’s the way it is.  

· In extraordinary cases, do not assume an implicit delegation.  

· A variation of non-delegation

· Sensible modification of Chevron?

· Congress usually doesn’t think about these things.

· Really means if a big political decision, court takes some discretion for itself.  

· A good rule all the time.

· What cases should get this cannon benefit? Congress hasn’t spoken to this issue, but we still don’t go to Chevron Part II.

· Huge economic and political significance.

· Presumably congress wants agencies to fill in the gaps, but when gaps are gigantic and huge questions of policy, that presumption becomes somewhat nullified, congress wouldn’t want huge policies to get in through the back door.

· Chevron says multiple reasons why congress was silent, couldn’t iron out.  Chevron says don’t care what the reason is, just apply deference.  Congress punted to agency on purpose.

· But agencies are supposed to have more expertise and be more politically responsible.  So when it’s a big call, then they take back.

· Maybe the court is taking back precisely the wrong category of cases.

· Supreme court is deciding this case instead of the FDA.

· But if the court is getting congress right, more faithful agent.

· But when this big, court won’t let congress implicitly delegate.

· Does congress really take care of the big things?

· If worried about getting congress interpretation right, when a really big deal, require congress to say whether ok or not.

· But if Congress really doesn’t decide the big issues, then it feels like the courts just took power to themselves.

· Breyer, this is getting public scrutiny, so lots of democratic accountability.

· Does congress speak to this precise question at issue?

· Up to subsection c- Chevron changes nothing because the court is resolving easily at step one, because Congress said no regulating tobacco.

· Then Majority says Chevron deference presumes implicit delegation, and in important cases, less likely to implicitly delegate.

· At the end of that story there is still ambiguity, not to this precise question:

· Advertising rules, etc. But never FDA jurisdiction.

· Court says, in extraordinary cases, no implicit chevron deference.

· Can’t just be a step one case because they include so much legislative history.

· ASK SCALIA- why no separate opinion in Williams Tobacco case when there was legislative history to a subsequent statute included in the opinion.
· Not asking is there silence or ambiguity, asking has Congress spoken to this precise question at issue.

· For really big things, silence is speaking to the precise issue, saying no by silence, because it would be weird for Congress to make such a big change by silence.

· You don’t hide elephants in mouseholes.

· Sometimes silence is very telling.

· But opinion goes beyond this, saying sometimes hesitate to take that next step.

· Either way, not to step 2, because step one is such a big deal.

· In other important contexts, Court doesn’t apply this rule.

· When issue is important enough, not thinking about it is enough to say no.

· But what’s a big deal?  Whatever the court says.

· That is not a bright line test.

· How much is such?

· Williams is really important: congressional silence can mean no if issue is too important to punt.

· Using subsequent acts to shed meaning, looser in Williams than other cases.

· Usually accepts subsequent legislation as controlling when irreconcileable.

· If they can co-exist, the court usually doesn’t give deference to subsequent legislation, rejected bills, etc.

· The court doth protest too much.

· But Congress really didn’t think of Tobacco as a drug.

· Do you let agency expertise alter definition

· Brown and Williamson and MCI, when big issue, less chevron deference.

· Institutional competence

· MA vs. EPA on global warming- court says EPA has to regulate and found standing somehow.  Liberals + Kennedy found jurisdiction when usually there wouldn’t be.
· Written as a caveat to Chevron, if really thought it was so clear, why explain away Chevron.

· Court won’t say ambiguous so Court decides, they will just say in light of the background, clear enough.

· Chevron is a bright line rule, not about whether in this case silence is enough.

· As a bright line rule, sometimes would give agency discretion when it shouldn’t.

· Court wants Chevron to police the local courts, but doesn’t want it to bind itself.

· Court saying they are picking the interpretation they think is best.  

· But Chevron says when ambiguous, let agency pick from among a range.

· You only go to step two if silent or ambiguous.  In most cases of silence, wants lower court to defer to agency.  When important, SCOTUS says they will decide it themselves.

· [SCOTUS doesn’t face circuit split problem that gave agency the advantage]

· In most cases, court let’s agency decide.

· Williams gets rid of the some of the default presumption of the bright line rule.

· Chevron has been chipped away in other cases.  Chevron doesn’t apply to informal adjudication or interpretive rules.

· There will be more chipping away in the future years.

· Kagen will be pro Chevron, so would Sunstein.

Exam preparation
· This is a checklist, you don’t have to follow it.  Just one way to organize and conceptualize the material.

Challenging Agency Action

A.
Constitutional problems?

1.
Separation of powers? 


Ted Olson- whole agency is structured unlawfully
2.
Delegation?  


No intelligible principle
B.
Does the agency have statutory authority to do what it’s doing? 

1.
Step #1 – has Congress spoken to the precise question at issue?  

Brown and Williamson? 
2.
Step #2 – if the answer to question #1 is no, is the agency’s construction permissible?  So consider whether agency has come to a conclusion that is at odds with the statute’s purpose or otherwise conflicts with the statutory scheme/text.  Analysis is still rooted in statute itself, so still using all your statutory interpretation tools to see if reasonable.
C.
Even if agency has statutory authority, has it made an acceptable policy determination/exercised its discretion appropriately?  (Apply arbitrary and capricious review unless organic statute says otherwise.  Refer to factors from State Farm.)

I
f both ok under Chevron, must explain why they made the split, and must be non arbitrary and capricious.  Not just winning an election.
D.
Has the agency properly found the facts?

1.
What’s the standard of review?

a.
Does the statute require on-the-record factfindings?  

i.
If yes, it’s a formal proceeding that gets reviewed for substantial evidence
ii.
If no, it’s an informal proceeding that gets reviewed under the arbitrary and capricious standard



If didn’t do factfinding, arbitrary and capricious.
E.
Even if appropriate substance, Has the agency followed the appropriate procedures?

1.
If it’s an adjudication, the Due Process Clause might require a hearing/other procedures:

a.
Is there a property interest?  (Entitlement?)

b.
If so, what process is due?  (Apply Mathews)

2.
Statute might require formal procedures

3.
If agency is relying on a rule, look to see if they published in Federal Register and gave opportunity for comment.
Put in more detail from the syllabus and see how it fits.
Independent tip: create your own outline, the act of creating, synthesizing info the most important.

Boil it down to a checklist, panic attack checklist.  Make sure you don’t miss a big issue.  You miss things by just forgetting, checklist helps you remember.  Not everything tested every year, but if you miss a major issue, that will preclude the top category grade for you.

Have outline and smaller mental checklist.

Identify what facts are doing in the questions.  Sometimes are red herring or cutesy.  Don’t ignore any big part of the fact pattern. In there for a reason.

Law school exams are different than other types of exams, trying to simulate real world messy facts.  No one wants exposition on the doctrines unless they ask for that.  They want facts resolved with law and arguments on both sides.  Take practice exams.  At least take one. 
Don’t miss something just from the heat of the moment.

Spot the issues

Use the facts in the patterns to make your arguments.


Exam is closed, no access to internet or hard drive.  Can’t toggle over to outline or internet.  Must print out written materials.  Can use anything you want in hardcopy.  Can’t cut and paste into the exam.  MYHLS page open until Feb 1.

Substantial evidence review

1. Are you in a formal proceeding?

a. Rulemaking- on the record requirement in statute or really good leg history

b. Adjudication? Hearing should be on the record, especially if taking away a benefit.

2. Review the entire record, both the ALJ and the board or commission.  Make sure the agency decision is supported by substantial evidence, meaning a reasonable factfinder could reach that conclusion.

a. Make sure agency has properly accounted for what the ALJ said.

b. Look for Allentown language, reasonable factfinder could reach that conclusion

i. If ALJ and board agree, helpful but not dispositive

ii. If disagree

Should we cite cases?  She doesn’t care.  Just cares about arguments.  Just cite for shorthand.  This is a lot like Brown and Williamson.

There will be statute on exam, use the language from that statute, don’t paraphrase.

If you don’t have time to write the answer, leave an outline, would get some credit.

Tip: when you stack all the arguments on one side, you start to believe them and become less likely to identify the counterarguments. Back and forth.

In class exam, 3.5 hours and then done.  3 hour exam, 3.5 hours to take.  .5 hour to collect thoughts and outline.  If answer anywhere in the exam, she will find it.  Need not be beautifully organized.  No word limit.

Stick with statute she gives you.

Need not identify cannons by name. I’m interpreting harm by the things around it.  

No need to bring a dictionary.

Don’t read answer at the end unless typos so bad she can’t figure out what it says.  Must be capitalization and punctuation, good faith effort.

We need our own copy of the APA.  Know APA pretty well.

Unless she asks explicitly, how could the process be improved.  Otherwise don’t need to be able to describe whether amendment or amendment in full.  Just know that committee report is different from conference report.  

Don’t say “legal process theory”.  If you wouldn’t write it in a brief, wouldn’t write it in an answer.

Take a side?

The class and our careers

· Find what it was about law school that you liked, and replicate that in your career.

· Goals of this class

· Better understand government, how to make it better, how to think about it

· How important statutes and regulations are.

· Change the world by statutes and statutory interpretation

· See importance of institutional design, who gets to make decisions

· Dictates how things get involved.

· Like ad law issues as much as she does.

· Pursue your societal goals.

· You should like you career.  Many lawyers aren’t happy with their jobs.

· Sometimes you have to balance money for happiness.

· Don’t do just what everybody else is.

· You have different interests.

· Take classes you like.

· Cost free time to experiment: Doesn’t require a career change.

