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1. In General
1. Evidence is largely about constraints on what jury can hear

2. Why need rules?

a. Efficiency - keep trials from taking forever

b. Legalities - constitution and other laws constrain evidence

c. Externalities - effect on witnesses, reputation, etc.

d. Accuracy - ensure accurate result

e. Self-interest - only lawyers understand, so keeps lawyers employed

3. Who decides when apply?

a. Parties, in first instance - must object; if no objection, evidence is in and can't object later

i. May have strategic reasons for not objecting - ex prosecution doesn't want to look like hiding stuff from jury

4. Appellate review

a. Appellate review is for abuse of discretion, and even then, usually find there was harmless error
5. Structure of FRE - 3 categories

a. Relevance

b. Reliability

c. Public policy considerations

i. Even if relevant/reliable, public policies more important (privileges, etc.)

6. Interpretation - order of interpretive sources

a. Statutory text

b. How rule fits w/ other rules and w/ purposes of FRE (102)

c. Legislative history

i. Congressional reports (rare) and advisory committee notes (common, but some judges [ex Scalia] say not authoritative b/c not a branch of gov't)

d. Common law and treatises summarizing common law

7. FRE 102
a. Construe FRE to secure fairness, efficiency, truth, and justice

8. FRE 104(a) - Preliminary questions of admissibility generally

a. Judge decides
i. Qualifications to be a witness

ii. Existence of a privilege

iii. Admissibility of evidence

b. Preponderance of evidence standard

c. Not bound by FRE (except re privileges)

2. Jury verdicts
1. Verdicts are generally sacrosanct - don't review deliberative process, only hear verdict

2. Tanner (pg 7, S. Ct. 1987)

a. Held: dist court properly refused to hold evidentiary hearing w/ testimony from jurors to see whether they abused drugs/alcohol during trial to determine whether conviction should be overturned

b. Arguments for

i. Don't want juries harassed after fact

ii. Nobody objected during trial (could have)

iii. 3d parties could testify to this

iv. Drugs/alcohol aren't outside influence

v. Avoids finality problem - jurors don't revisit verdict

c. Arguments against

i. Unfair to defendant (maybe violates 6th am)

ii. Form over substance

iii. Rule was about deliberations, not what happens during trial (dissent argument)

3. FRE 606
a. (a) member of jury can't testify as witness in case where juror is sitting

b. (b) once verdict is rendered, juror may NOT testify as to

i. Any matter or statement
1. During deliberations
2. Effect or influence of anything or juror's mental processes during deliberations

3. RELEVANCE
1. FRE 402 - All relevant evidence is admissible EXCEPT as otherwise provided by Constitution, FRE, statute

2. FRE 401 - relevance = evidence having ANY tendency to make existence of ANY fact of consequence to determination more or less probable than it would be w/o the evidence

a. Move the needle on a fact of consequence

3. FRE 104b - When relevance depends on fulfillment of a condition of fact, admissibility turns on introduction of evidence sufficient to support a finding of the fulfillment of the condition

a. Judge's role in 104b determinations is just to satisfy herself that there's sufficient evidence from which a reasonable jury could find that the conditional fact was established
i. Jury needs preponderance of the evidence
4. FRE 403 - Relevant evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of issues, misleading jury, undue delay, waste of time, or needless presentation of cumulative evidence
5. FRE 105 - limiting instruction for - evidence admissible for one purpose, but inadmissible for another purpose

a. Upon request, Court must instruct jury to restrict use of evidence to its proper scope

6. EXCEPTIONS
a. FRE 407 - No subsequent remedial measures to prove party's liability, but can use to prove ownership, control, feasibility, impeachment

b. FRE 408 - No compromise offers to prove liability, but can use for other reasons (bias, prejudice, negate undue delay, effort to obstruct crim investigation)

c. FRE 409 - No payment of medical expenses for liability, but yes for other reasons (existence of injury, mitigation, employment relationship) - STATEMENTS accompanying payments CAN be used

d. FRE 410 - Bars use AGAINST DEFENDANT:
i. Guilty plea that is subsequently withdrawn

ii. Plea of nolo contendere
iii. D's admission to statement of facts during change of plea hearing for guilty plea that is later withdrawn or plea of nolo contendere

iv. Statements made during plea discussions that don't result in guilty plea or result in one that's later withdrawn

v. EXCEPTIONS

1. Defendant CAN use statements if he wants

2. If defendant does use the statements, government can introduce other statements to present more comprehensive and fair picture of what transpired (like rule of completeness)

3. In criminal prosecution for perjury can be introduced if defendant made them under oath, on the record, and w/ presence of counsel

e. FRE 411 - No evidence of liability insurance to show negligence, wrongdoing; can be used to show bias, prejudice, agency, ownership, control

· HEARSAY
· FRE 801 - Hearsay is out-of-court statement (by a person) offered to prove the truth of the matter asserted
· Out of court=Statements made not on witness stand in the same proceeding
· Statement (FRE 801(a)) = an oral or written assertion or nonverbal conduct of a person IF intended by the person as an assertion
· Silence counts if intended by person as assertion
· Concern is with what the statement is asserting, not the person
· EXAMPLES of NON-TRUTH uses of statements 
· Effect on listener
· Verbal acts
· Just show words were said, not that they were true
· Defamation defense
· Notice - warnings
· FRE 802 - hearsay excluded except as provided by FRE or other rules/statutes
· EXCEPTIONS
· IF declarant testifies at trial - FRE 801(d)(1)
· FRE 801(d)(1) Declarant testifies at trial, subject to cross-examination re: statement, and statement is:
· Inconsistent w/ trial testimony
· Given under oath, subject to perjury
· At prior trial/proceeding/depo - grand jury counts
· OR
· Consistent w/ trial testimony
· Offered to rebut charge of fabrication
· OR
· Identification of a person made after perceiving the person
· NB:Subject to cross-examination=takes the stand under oath and responds willingly to questions (Owens)
· Declarant availability immaterial - FRE 801(d)(2); FRE 803
· 801(d)(2) - Admission of party-opponent (admission just means statement)
· Must be against party who made it
· Not subject to FRE 602 personal knowledge requirement
· Rule recognizes 5 categories of statements
· A - Direct
· Have to just prove defendant made statement - no further indicia of reliability, no personal knowledge requirement
· B - Adoptive
· Statements in which declarant is somebody other than the opposing party, but in which the opposing party has manifested an endorsement or belief
· For silence to constitute adoption, must show that
· Party-opponent heard and understood statement
· Was at liberty to respond
· Circumstances naturally called for response
· C - Authorized
· D - Agency
· Made by agent
· About matter w/n scope of the agency or employment
· Made during existence of the relationship
· E - Co-conspirator
· Made by co-conspirator
· During course of conspiracy
· In furtherance of conspiracy
· Can bootstrap C, D, or E if have some other evidence to support admissibility of statements
· 803(1) - Present Sense Impression - describing or explaining event or condition while perceiving it or immediately thereafter
· Reacting to the event doesn't count - declarant must be playing role of narrator
· Personal knowledge required; can derive personal knowledge from statement itself or can infer it from overall circumstances
· Like bootstrapping
· Party can introduce own statement
· 803(2) - Excited Utterance
· Statement relating to startling event or condition made while declarant is under stress of excitement caused by the event or condition
· Subjective standard for this rule - question is whether declarant himself was actually stressed/excited (judge uses preponderance of evidence to determine)
· Party can introduce own statement
· 803(3) - Then-Existing Mental, Emotional, Physical Condition (State of Mind)
· Statement of the declarant's then existing state of mind emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health)
· MUST be describing self at that time
· MUST reflect declarant's internal world and admissible ONLY to prove what's going on in declarant's internal world
· Statements of intent - Hillmon
· Statements of future intent are admissible under 803(3) to prove declarant acted consistent w/ stated intention
· Fact that statement of intent is dependent on condition doesn't preclude it from being statement of then-existing condition
· Uncertainty about statement of intent to show non-declarant conduct - "Angelo"
· Then-existing state of mind of past  - not allowed
· CAN'T just say "I believe _______(some past fact)" and say it fits state of mind exception (Shepard - wife poisoning)
· "...but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the validity or terms of the declarant’s will."
· 803(4) - Statement Made for Medical Diagnosis/Treatment
· Made for medical diagnosis or treatment
· Describing medical history, symptoms, or inception or general character of cause or external source thereof
· Reasonably pertinent to diagnosis or treatment
· Have problems w/ statements that are similar to investigative statements
· Exception not limited to statements made directly to physician, but must be made to medical diagnosis or treatment - ex injured guy tells bystander to call 911 and say he got hit by truck (but double hearsay)
· NB: doctors hired for diagnosis are usually hired guns - but still ok
· NB: applies to mental health, but danger of expanding exception
· 803(5) - Recorded Recollection
· Record
· Witness once had knowledge
· Typically show this by asking whether the witness wrote the thing down, etc. and then asking whether they remember what it says, if say yes, then ask if they were truthful when made it, and hopefully judge finds by preponderance of evidence 
· But can't use boilerplate language in statement to bootstrap - witness must somehow establish that prior recollection accurately reflected knowledge at the time
· Made/adopted when memory fresh
· Reflecting knowledge accurately
· Memory loss → can't testify fully/accurately
· Read into evidence, not introduced as exhibit unless offered by an adverse party
· NB: can't use unless witness CAN'T remember - otherwise just refresh memory
· 803(6) - Business Records
· Record/data in any form, of acts, conditions, opinions, or diagnoses
· Of regularly conducted business activity
· Made in regular course of business
· At or near the time of event
· By or from info transmitted by person with knowledge
· In-court testimony or certification required
· Must have somebody who can say that the business record meets all the elements set forth in 803(6) - happens in one of two ways
· Custodian of records comes and testifies
· Used to be only way; could be hard to get people in
· Company can submit attestation that recites each element of the business records exception
· Much more common
· Fact that is personal and not official business not dispositive
· Ex drug dealer who keeps ledger of stuff in coded language - would still qualify
· Primary utility CAN'T be for litigation (Palmer v. Hoffman)
· courts continue to be skeptical of companies' records prepared from investigations - generally turns on whether was legit, independent review, or just trying to cover themselves
· NB: business records often contain multiple levels of hearsay
· Often each layer in business record itself satisfies business record exception
· 803(7) - Absence of Record of Regularly Conducted Activity
· If such records would have been kept in regular course of business
· Not actually a hearsay exception b/c no assertion here
· 803(8) - Public Records
· Activities of the office or agency
· Applied narrowly - limited to, for example, Treasury Dept's record of receipts
· Matters observed pursuant to duty imposed by law where duty to report EXCEPT reports by law enforcement in criminal cases (at least when offered against defendant)
· Exclude law enforcement stuff b/c adversarial nature to work of law enforcement
· Factual findings (AND opinions and conclusions based on factual investigation that satisfy trustworthiness requirement  - Beech Aircraft) of investigation made pursuant to authority granted by law BUT NOT against criminal defendant b/c of confrontation issues
· UNLESS lack of trustworthiness
· 803(10) - Absence of Public Record
· IF Declarant Unavailable - FRE 804
· 804(a) - Witness Unavailability Defined
· Privilege
· Refusal to testify despite court order
· Lack of memory
· Death or then existing physical or mental illness or infirmity
· Unable to procure by reasonable means
· NB: Defendant can't have a hand in witness' unavailability
· NB: Crim defendants not deemed unavailable if invoke 5th am
· 804(b)(1) - Former Testimony
· Witness' prior testimony or deposition admissible IF
· The party against whom testimony is now offered, or, in civil action, a predecessor in interest,
· Predecessor in interest broad: prior proceedings have same nucleus of operative facts and parties seek to vindicate similar interests (Lloyd; note concurrence said is term of art for privity relationship)
· Had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination
· Grand jury not similar motive - DiNapoli (2d. Cir)
· NB: might have confrontation problem, but maybe not if had prior opportunity to cross-examination
· 804(b)(2) - Dying Declaration
· In prosecution for homicide or civil proceeding statement by a declarant while believing death was imminent, relating to cause or circumstances of death
· Declarant doesn't have to die (but must be unavailable)
· Personal knowledge (FRE 602) generally assumed
· Dying declarations are exempt from confrontation clause even if witness didn't die
· Belief must be objectively reasonable
· 804(b)(3) - Statement Against Interest
· (A) a reasonable person in the declarant’s position would have made only if the person believed it to be true because, when made, it was so contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate the declarant’s claim against someone else or to expose the declarant to civil or criminal liability; AND
· (B) is supported by corroborating circumstances that clearly indicate its trustworthiness, if it is offered in a criminal case as one that tends to expose the declarant to criminal liability.
· Prior to last Dec, only statements offered by defendant had to have added indicia of trustworthiness; but now rule treats both parties in evenhanded way
· What indicia would look at?
· Independent evidence - Ex confessor knows inside info
· Circumstances of confession - counsel present, who made to, etc.
· Relationship b/w declarant and proponent of statement
· Ex if is your brother, maybe less trustworthy; if no relationship, maybe more trustworthy
· What if extra indicia is just testimony from defendant saying he saw somebody else did it?
· A little awkward
· Exculpatory statements, even if made in broader general narrative that is inculpatory, aren't admissible - Williamson (Kennedy position was that whole thing comes in)
· NB: May have confrontation clause problem 
· 804(b)(6) - Forfeiture by Wrongdoing
· If party against whom hearsay statement is offered:
· Caused/acquiesced in conduct intended to render declarant unavailable as witness
· And in fact renders declarant unavailable as witness
· That party forfeits hearsay objections
· Subject to FRE 104a, preponderance standard
· Gray (4th Cir.) - As long as any part of intent is to render him unavailable to testify against her in any proceeding, that's enough
· Other courts have found rule applies even when victim is only a potential witness - can be anticipatory
· Also doesn't have to be a pending or ongoing proceeding - could be prospective witness at anticipated hearing, if person who is ultimately the defendant renders that person unavailable as a witness
· Rule also applies to co-conspirator as long as passively acquiesces or wrongdoing done in furtherance of 
· Doesn't apply to just killing - also discouraging witness from testifying, telling witness to invoke 5th am, telling witness to have "memory loss"
· NB: forfeiture by wrongdoing for constitutional purposes is coextensive w/ FRE 
· FRE 807 - Residual Exception (Hail Mary)
· Statement not specifically covered by Rules 803/804, with equivalent circumstantial guarantees of trustworthiness, admissible IF
· Relevant
· More probative on that point than any other evidence reasonably available
· Interests of justice best served by admitting statement into evidence
· Other party must be given notice of what the evidence is and, if is testimony, name and address of declarant
· + must get fair opportunity to prepare objections to admission of the evidence
· Two views (illustrated by Laster (6th Cir.)
· "Close enough" view - statements "of a type" covered by other exceptions, can come in if meets other criteria of exception
· Strict view - if is specifically covered but doesn't make it, can't come in
· Says 807 meant to address things that weren't imagined when rules were enacted
· DP Exception (applies to all evidence)
· Chambers (other guy confessed) - requires gross miscarriage of justice; evidence of reliability; very narrow holding; 
· Holmes - (SC murder of old woman based on forensics) - 
· South Carolina has 3d party guilt rule that precludes defendants from offering evidence of another person's guilt unless evidence raises reasonable inference of the defendant's own innocence - held violation of DP b/c arbitrary and not fulfilling objectives of rule
· FRE 805 - Multiple Hearsay  - not excluded if each part fits w/n one of the hearsay exceptions
· Confrontation Clause
· 4 circumstances where hearsay admissible against crim defendant
· Non-testimonial, OR
· Declarant testifies, subject to cross-examination, OR
· Declarant unavailable, D previously confronted and had opportunity to cross-examine witness, OR
· Forfeiture by wrongdoing
· Defendant forfeits right to confront witnesses if has rendered that witness unavailable
· Only defendant can raise
· Doesn't apply if defendant is able to cross-examine witnesses
· Crawford
· If testimonial → confrontation clause applies
· Davis and Hammon
· Says whether is testimonial is objectively understood as what primary purpose of interaction b/w police and citizen is
· In Davis, said police were responding to ongoing emergency
· In Hammon, said police were reporting past events - doing an investigation
· Michigan v. Bryant
·  looks at what primary purpose of interrogation is, and is evaluated objectively based on statements and actions of both parties and the circumstances of the encounter
· Court says this is important b/c in many cases both or one party will have mixed motives
· Court acknowledges that this is highly fact-specific analysis - AKA very hard to predict; highly subjective
· Part of Scalia's quarrel is that the judge now has lots of temptation to engage in a very results-oriented analysis
· Court resurrects concept of reliability in Bryant and repeatedly invokes it
· Scalia says puts conf clause in danger - and maybe right
· Scalia says should evaluate primary purpose of solely the declarant, b/c that's what we care about
· Says reliability is not the guiding light of the confrontation clause - key question is whether declarant acted as a witness, and provides a procedural protection to the defendant when that happens
· Questions unanswered
· Since it's the primary purpose of both declarant and interrogator that matters, does declarant have to know that he's talking to the authorities for a statement to be testimonial?
· Might have undercover agent; in that case declarant won't be thinking he's a witness
· Can statements made to the authorities, even in the absence of an interrogation, qualify as testimonial?
· Melendez-Diaz
· Prosecution must bring in lab attendant
· Dissent: this is impossible to administer
· Bullcoming
· Must be the tech who actually did the test
· Bruton
· Problem arises if have joint trial and one defendant makes incriminatory statement that implicates co-defendant, but first defendant doesn't testify
· Limiting instructions don't solve b/c have 6th am problem
· Court says government has two choices
· Don't use confession
· Don't try defendants jointly
· Or have separate juries (very rare)
· Is categorical rule that doesn't matter if confessions are interlocking (Cruz)
· Can't just replace w/ blanks or symbols (Gray)
· If requires inference based on other evidence, then ok (Richardson - car)
· Court hasn't said whether would be ok to say "Me and a few other guys"
· But this raises serious questions about integrity of the evidence when you do freelance editing - but is common practice
· Refreshing Recollection
· Virtually anything can be used
· Must be shown to opposing side
· Witness must testify from current refreshed memory
· If memory not refreshed, try FRE 803(5) - recorded recollections
· CHARACTER EVIDENCE
· HABIT? → Go to HABIT
· INADMISSIBILITY FOR PROPENSITY PURPOSES - FRE 404a - evidence of person's character is NOT admissible to prove action in conformity therewith on a particular occasion, i.e., propensity
· FRE reflects Congress's judgment that as a matter of law, the probative value of propensity evidence is substantially outweighed by risks of unfair prejudice, so as a matter of policy, is categorically banned
· 403 analysis
· Exceptions for witnesses - see IMPEACHMENT
· EXCEPTIONS FOR CRIMINAL CASES
· FRE 404(a)(2) -character evidence re accused or victim to prove propensity
· Criminal case
· Initiated by accused (BUT no magic words requirement; could be unintentional, but government can't bait)
· Pertinent trait of character of accused/victim
· Defendant has key to kingdom, but once he introduces evidence of good character, government can introduce evidence of bad character
· IF D opens door → FRE 404(a)(2) - government use of character evidence to prove propensity
· Rebut character evidence D offers re himself
· Rebut character evidence D offers re victim
· Evidence rebutting character evidence re victim
· Evidence D has same trait of character D offers re victim
· In homicide case, rebut defense claim that victim was first aggressor by offering evidence of victim's peaceful character
· FORM (IF ADMISSIBLE)
· FRE 405(a) - In all cases in which character evidence is admissible, reputation or opinion testimony is permitted BUT cross-examination on relevant specific instances of conduct is permitted
· For specific instances, MUST
· have good faith basis 
· be pertinent to rep evidence witness offered 
· subject to 403 balancing and 105 limiting instruction
· Michelson - legal fiction that juries will follow instruction justified b/c defendant holds key
· ADMISSIBILITY FOR NON-PROPENSITY PURPOSES IN BOTH CIV AND CRIM CASES
· FRE 404(b) - Other Bad Acts (don't have to be bad; can be committed after offense charged)
· May be admissible for other purposes (not propensity)
· Proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident
· List isn't exhaustive, but pretty comprehensive
· Fundamental point: evidence of defendant's other bad acts can be used to prove a specific disputed issue in the case, but not to prove defendant's character per se
· Reasonable notice required in advance of trial, of general nature of any such evidence
· Applies in both crim and civ cases
· True 404(b) evidence should bear a tight, specialized relevance to the elements of the offense charged
· SHOWING required for acts
· Huddleston - S. Ct. says just has to meet conditional relevance standard (104(b)) - other bad act evidence admitted if sufficient evidence for reasonable jury to find by a preponderance of the evidence that the defendant did the other bad act
· Court can consider anything in making this determination, including bootstrapping
· Factors court considers in weighing 404(b) evidence in context of 403 analysis (from Trenkler - 1ST CIR.)
· How important evidence is to government's case
· Whether unduly inflammatory
· Strength of evidence
· Degree to which evidence would promote an inference based solely on defendant's propensity
· Whether is contrived 404(b) evidence or genuinely sheds light on disputed element in the case, and how disputed the element is
· "Reverse 404(b) evidence"
· Typically comes in to show identity - MO evidence to show somebody other than defendant committed crime
· When defendant wants to introduce MO evidence, not as high a hurdle b/c don't have risk of unfair prejudice to defendant that would have when government introduces evidence (Stevens 3d Cir)
· BUT defendants can't introduce propensity about other potential defendant - ban on propensity evidence applies to defendants
· "Doctrine of Chances"
· Argument is that the sheer probability of this happening is so remote that it couldn't have been chance (brides in bathtub)
· Arguments on both sides that this is propensity
· NO: just focused on probability
· YES: requires believing more likely this defendant did this crime b/c of past acts
· HABIT
· FRE 406 allows habit evidence for action in conformity therewith
· Evidence of habit or organization's routine practice,
· Corroborated or not, regardless of presence of eyewitnesses,
· Is relevant to prove conduct in conformity therewith on a particular occasion
· Comparison w/ character (from advisory notes)
	Character
	Habit

	Generalized description
	More specific; regular response to specific situation

	More voluntary
	Semi-automatic; unreflective, non-volitional, uniform

	Not morally neutral?
	Morally neutral?


· Categories can overlap - ex Sabbath observance
· EXCEPTIONS FOR SEXUAL MISCONDUCT
· FRE 412: RAPE SHIELD LAW
· Victim's other sexual behavior or sexual predisposition is inadmissible in any civil or criminal proceeding involving sexual misconduct
· Doesn't have to be sexual assault; could be sexual harassment case
· Should be read expansively to include things like thoughts, dreams, fantasies
· Also precludes evidence that implies sexual conduct - contraceptives, pregnancy, standards, etc.
· Sexual predisposition includes evidence that could have sexual connotations to fact finder - ex witness's dress, speech, appearance, lifestyle
· 4 NARROW EXCEPTIONS  - FRE 412(b)
· Can be introduced to show a different person from defendant was source of physical evidence
· Can be introduced to show prior sexual conduct w/ defendant had bearing on consent
· Can be introduced if would violate defendant's constitutional rights not to introduce (superfluous) (Olden v. KY is example - boyfriend Russell)
· In civil cases only, if victim puts her sexual reputation at issue, defendant can introduce reputation evidence concerning victim's reputation if probative value substantially outweighs danger of any harm to victim and unfair prejudice to any party (reverse 403; shifts burden to proponent)
· Defendant must give notice; in camera review follows
· False allegations of sexual assault
· As matter of law, prior false accusations aren't prior sexual behavior, so are admissible if can find some way
· Can't come in under 404 as general character evidence - would be straight propensity reasoning
· Could do reputation evidence under 404a - but wouldn't be specific acts, so not very powerful
· Could try 404b - non-character-based avenue for introducing evidence of somebody's prior bad acts
· Maybe if can show some pattern, motive, etc.
· FRE 413-415 - evidence of similar crimes in sexual assault/child molestation cases
· In criminal case (413-14)in which defendant is accused of sexual assault or child molestation, or in civil case involving claim for relief based on sexual assault/child molestation (415) defendant's commission of other sexual assault or child molestation offenses may be considered if relevant
· Notice requirement
· Substance of any testimony to be offered
· Disclosed at least 15 days before trial
· FRE 403 does apply to this evidence 
· Under 403 analysis, this evidence is very prejudicial, so courts not allowed to undo the effects of FREs 413-15 b/c against Congress' judgment - have to give credit to spirit and purpose of rules 
· Some factors courts consider for 403 analysis of 413-15
· How probative the other bad act is
· How similar offense is to charged offense
· How close in time
· How disputed the facts are in the case at hand
· Whether there's other evidence available
· Whether there's ability to minimize evidence's prejudice
· How likely it is that this evidence will cause the jury to decide the case on improper grounds
· IMPEACHMENT
· Note: if defendant testifies, is a "witness" for purposes of these rules
· So prosecution can attack character EVEN IF defendant doesn't open door, if defendant testifies
· FRE 607 - Either party can attack credibility of any witness (even their own; often happens when testimony is not what was expected)
· CHARACTER-BASED IMPEACHMENT (ONLY BEARS ON TRUTHFULNESS) - APPLIES TO CIV AND CRIM
· FRE 608 - Terms of most character-based impeachment evidence
· Three limitations about introducing evidence of witness's character
· Form of proof
· Can only be attacked/supported by opinion or reputation evidence NOT specific instances (EXCEPT on cross-examination - 608(b))
· Scope
· Says character evidence admissible only as it pertains to truthfulness or untruthfulness
· b/c that's the only pertinent trait of character for a witness
· Sequencing
· Evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise
· FRE 608b: Specific instances of conduct
· May cross-examine witness re specific acts if probative of:
· Witness' character for (un)truthfulness
· Another witness' character for (un)truthfulness about which the witness being cross-examine has testified
· Problem: you're stuck w/ whatever answers the witness gives
· But even if witness denies everything, you're still hammering them w/ questions and jury hears questions and makes their own assessments about whether they believe the witness' answers
· CANNOT PROVE THROUGH EXTRINSIC EVIDENCE - meaning anything other than what the witness says in response to your question
· Must have good faith basis; not even preponderance of evidence
· Generally people won't cross-examine about specific instances of honesty - would have to be extraordinarily honest act to have any power
· But can technically do this under the rules
· Note: Predominant view is that it's unseemly to ask under 608 if barred by 609, even in conservative jurisdictions
· But up to judge's discretion
· FRE 609 - PRIOR CONVICTIONS
· FRE 609(a)(1) - impeachment of witness by prior crim conviction
· Witness' prior criminal conviction shall be admitted to attack witness' character for truthfulness subject to FRE 403, if
· Crime was punishable > 1 yr
· IF witness is the accused, THEN
· Probative value must outweigh its prejudicial effect to the accused
· Stricter 403
· FRE 609(a)(2): impeachment w/ prior criminal conviction involving (dis)honesty
· Prior criminal conviction shall be admitted, regardless of punishment, to impeach character for truthfulness IF
· Readily determinable  that establishing elements of crime required proof or admission of an act of dishonesty or false statement by the witness
· NO 403 ANALYSIS
· FRE 609(b): time limit for admissibility of prior convictions
· Inadmissible if > 10 yrs old
· Measured from date conviction or release from confinement (whichever is later)
· UNLESS
· Probative value of conviction substantially outweighs its prejudicial effect
· If conviction > 10 yrs, must notify adverse party of intent to use
· Juvenile convictions usually not admissible - 609(d)
· FACTORS FOR BALANCING PROBATIVE AND PREJUDICIAL (Brewer - E.D. Tenn.)
· Nature of crime
· Time of conviction and witness' subsequent history
· Similarity b/w past crime and charged crime
· If similar, weighs against admissibility b/c jury will make propensity inference
· Importance of defendant's testimony
· Centrality of credibility issue
· If case turns on credibility, weighs for admitting
· 609a1 More serious crime → more probative of propensity to lie
· 609a2 - crimes of deceit → especially probative of propensity to lie
· 609b - more recent → more probative of propensity to lie
· 609c - successful rehabilitation diminishes probity of past crimes
· 609d - juvenile convictions less probative → kids grow and change
· APPELLATE REVIEW OF 609
· Luce and Ohler together hold:
· If defendant doesn't take stand → can't appeal
· If takes stand but tries to front → can't appeal
· If takes stand and ignores conviction, then brought up (immediately) on cross → can appeal, but screwed in front of jury
· NON-CHARACTER IMPEACHMENT
· Inconsistency
· FRE 613 - PRIOR STATEMENTS OF WITNESSES
· Don't have to show witness prior inconsistent statement before questioning witness about it
· Must show statement to opposing counsel upon request
· This rule prohibits you from introducing extrinsic evidence about a prior inconsistent statement w/o giving witness the opportunity to deny/explain/comment on it
· CANNOT impeach under 613 as way to circumvent hearsay rules (Ince - 4th Cir)
· COMPARE: Prior inconsistent statement of declarant subject to cross-examination
	FRE 801(d)(1)(A)
	FRE 613(b)

	Made under oath/subject to perjury in legal proceedings
	No safeguards of reliability

	Substantive evidence
	Impeachment evidence

	NOT HEARSAY 
	Not introduced for truth of matter asserted


· FRE 806 - APPLICATION TO HEARSAY DECLARANTS: 
· Hearsay declarant's credibility may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness
· Evidence of inconsistent statement or conduct by hearsay declarant is not subject to any requirement that the declarant be afforded an opportunity to deny or explain
· What if just have evidence that declarant is a liar?
· Can call a witness to testify to that - character witness
· Must be opinion or reputation testimony
· Bias
· Ex relationship w/ party in question or vested interest; financial ties to accused
· Extrinsic evidence not allowed for FRE 608, but can introduce extrinsic evidence to prove bias, distortion, motive, a particular aspect tied to this case - Abel is seminal case for this proposition (allowed extrinsic evidence that two co-conspirators were in secret gang and lie for each other)
· Incapacity
· Focuses on witness' ability to perceive, speak, remember
· Specific contradiction
· Focuses on other evidence in the case - other witness' testimony, documentary or physical evidence that contradicts this witness' testimony
· Can always use cross-examination
· Rule for extrinsic evidence of specific contradiction - collateral evidence rule
· Bars use of extrinsic evidence to impeach by specific contradiction on a collateral matter
· Not codified in FRE
· Guideline for exercise of discretion under 403
· Applies only to specific contradiction, not to other forms of impeachment
· Collateral=not relevant for any reason other than specifically contradicting witness
· SUMMARY OF EXTRINSIC EVIDENCE USE FOR IMPEACHMENT
· YES
· Dishonesty: reputation/opinion testimony
· Inconsistency - prior inconsistent statements
· Bias
· Incapacity 
· Specific contradiction
· Collateral evidence rule
· NO
· Dishonesty: specific instances of conduct
· WITNESS REHABILITATION
· Opposite of impeachment - introduction of evidence to suggest that witness' testimony is credible - 
· if seek to rehabilitate via evidence of character for truthfulness, character must be attacked first - FRE 608
· Just as there are 5 classic modes of non-character-based impeachment, have 5 classic modes of non-character-based rehab
· Dishonesty → honesty
· Inconsistency → consistency
· Bias → neutrality
· Incapacity → capacity
· Specific contradiction → specific corroboration
· Corollary - can't rehabilitate a witness before the witness has been impeached
· Is called bolstering and is considered a waste of time
· FRE 801(d)(1)(B) - PRIOR CONSISTENT STATEMENTS
· Must be made to rebut charge of recent fabrication before motive to fabricate arose (Tome)
· Dissent: FRE more liberal than CL; should allow to come in if relevant
· For rebutting impeachment (not substantive use)
· Courts split - majority view is that you can use prior consistent statements that weren't made premotive to rebut impeachment through prior inconsistent statements; minority view is that you can't, that you're always bound by premotive requirement
· LAY AND EXPERT TESTIMONY
· Olden days - witnesses could only state facts; couldn't draw inferences; only experts could give opinions
· Today - witnesses are generally able to offer opinions on ultimate issues of fact before the jury
· FRE 701 - OPINION TESTIMONY BY LAY WITNESSES 
· Opinions and inferences of lay witness must be 
· Rationally based on witness' perception
· Helpful to understanding witness' testimony or determination of a fact in issue, and
· NOT based on scientific, technical, or specialized knowledge w/n scope of FRE 702
· Exception for testifying that a substance appears to be a narcotic - allowed by advisory committee notes
· FRE 702 - TESTIMONY BY EXPERTS
· Scientific, technical, or specialized knowledge
· Help jury understand or determine a fact
· Expert qualified by knowledge, skill, experience, training, or education
· Based upon sufficient facts or data
· Product of reliable principles and methods
· Witness applied principles and methods reliably to the facts of the case
· May testify/offer opinion
· FRE 703 - BASES OF EXPERT OPINION
· the underlying facts or data need not be admissible in evidence in order for the opinion or inference to be admitted.
· Proponent can't disclose otherwise inadmissible facts/data to jury unless probative value substantially outweighs prejudicial effect
· Recap
· Under FRE 701-703, expert testimony can only only come in if expert is qualify, testimony will help jury, testimony is reliable principles and methods reliably applied to the facts, and underlying facts are of a type other experts generally rely on in the field, even if they're otherwise hearsay
· Hot issue: experts and confrontation clause - Williams -  current case before S. Ct. - expert testifies that DNA was match, but didn't participate in analysis of underlying samples, but said it was common practice for experts in her field to rely on forensic labs
· FRE 705 - DISCLOSURE OF FACTS OR DATA UNDERLYING EXPERT OPINION
· Expert can opine first
· Give reasons/bases later
· May be required to disclose underlying facts or data on cross-examination
· Lets you cut to the chase w/ respect to expert's testimony b/c rules assume robust discovery that ensures other side won't be surprised by expert's opinion or basis for the opinion
· FRE 704: OPINION ON ULTIMATE ISSUE
· Expert or lay opinion or inference re an ultimate issue is admissible
· But court has discretion
· EXCEPT
· In criminal case, no expert witness may state an opinion on inference re whether defendant had mental state or condition constituting an element of crime charged or of defense thereto
· Exception comes from Hinckley assassination 
· Such ultimate issues are matters for trier of fact alone
· Daubert - STANDARD FOR ADMISSIBILITY OF EXPERT TESTIMONY
· Offers non-exhaustive set of criteria and says should be applied in flexible, not rigid, manner
· Factors (non-exhaustive)
· Tested/testable
· Peer reviewed/publications
· Error rate
· Standards controlling technique's operations
· General acceptance in relevant scientific community
· "fit"
· Kumho Tire extends Daubert to non-scientific knowledge - technical or specialized knowledge
· PRIVILEGES
· FRE 501: PRIVILEGES GENERALLY
· Privilege determinations
· Shall be governed by principles of common law as they may be interpreted by fed courts
· In light of reason and experience
· Exception: civil matters where rule of decision = state law; privilege=state law
· ATTORNEY-CLIENT PRIVILEGE
· Most developed privilege; serves as structural model for other privileges
· Elements
· Confidential
· Both subjective and objective
· Subjective - intent of client to maintain the privacy of a communication w/ respect to a 3d party can make communication privileged even if overheard by a 3d party
· Can often infer intent from steps client takes to maintain confidentiality
· Objective - even if client expressly states his intent to maintain privacy, client's steps to maintain confidentiality must be objectively reasonable
· Interpreter/nurse ok, but bringing a friend maybe not ok
· Communications
· Physical condition - possibly intoxication privileged but not solely b/c observed by attorney
· Communication, but not underlying facts, are privileged
· Written summaries prepared for counsel are privileged 
· Physical evidence
· Incidentals
· Payment of fees - not privileged
· Identity of client - generally not privileged unless revealing confidential info
· Rule of thumb: If discoverable before, doesn’t become privileged by giving to attorney
· Between attorney-client
· Privilege goes both ways - attorney-client and client-attorney communications
· CLIENT HOLDS THE PRIVILEGE but attorney can assert on client's behalf
· Client must have reasonable basis for believing attorney-client relationship exists for privilege to attach
· If go through lawyer to get to other professionals (ex accountant) then privilege attaches to stuff given to those other professionals (also includes interns, secretaries, third-party vendors, database admins, etc.)
· Work product doctrine
· Applies to docs and tangible things
· Prepared in anticipation of litigation
· By or for counsel or her agents
· Reflecting counsel's mental processes and impressions
· Includes witness interviews b/c reflect mental processes of attorney in selecting questions, etc.
· Qualified protection
· Subject to showing of substantial need and
· Hardship in obtaining material otherwise
· Does not protect underlying facts
· Idea is that opposing counsel can get those facts himself
· Joint defense agreements
· When multiple defendants charged in a case, not unusual for defendants to pool their resources and knowledge via a joint defense agreement
· When clients share a common legal interest (key term), can extend attorney client privilege through the joint defense agreement so parties can communicate w/ each other's lawyers, but maintain privilege
· But communications through the co-defendants themselves aren't protected; must be routed through lawyer
· What if a party withdraws and decides to cooperate?
· In normal situation when you decide to cooperate, you waive privilege - but harder when you're pulling out of joint defense agreement
· Largely depends on jurisdiction - many JDAs are written out as contracts and specifically cover this situation
· Best practice is to specify that no info that party gleans as result of JDA can be disclosed by those parties who gleaned the info w/o the knowledge and consent of the party whose privilege it is in the first instance
· Sometimes court won't recognize the contract
·  Upjohn v. US - Attorney-client privilege w/ corporations
· Rule
· Communications from corporate employees to corporate counsel
· Made at direction of corporate superiors
· Regarding matters w/n scope of employees' duties
· For purpose of obtaining legal advice for corporation
· Employees knew purpose of communications
· "Upjohn warning"
· Ethical/legal obligation that says I represent the company; I don't represent you; our communications today are privileged pursuant to the attorney-client privilege, but it's the company that holds and controls that privilege, not you, so the company alone can decide to preserve the privilege or waive the privilege for any reason, at any time, for any purpose, so it can disclose what we say today to 3d parties w/o telling you, including the government
· Facilitating legal services
· If lawyer isn't acting in legal capacity, not privileged
· Ex lobbying
· CRIME FRAUD EXCEPTION 
· Client planning criminal or fraudulent conduct when consulted counsel or engaged in such thereafter; and
· Advice of counsel was obtained in furtherance of that criminal or fraudulent activity, or was closely related to it
· To decide this, CAN bootstrap but only after in camera review (Zolin)
· Factors for threshold showing for in camera review
· Volume of materials
· Relative importance to case of privileged materials
· Likelihood of establishing crime fraud exception
· Applies regardless of whether attorney was complicit in the crime committed
· Length of privilege
· Privilege lasts forever (including posthumously) unless waived; possible exception if DP violation might result otherwise (ex wrong guy sitting on death row)
·  Waivability
· Note: Privilege will be waived if not asserted
· Can be waived, whether intentionally, inadvertently, or implicitly
· Client can waive - if corporation, designated individual decided by company can waive
· Attorneys can waive IF do so on client's behalf
· Attorneys can waive attorney-client privilege intentionally, and even inadvertently (oops factor)
· Ex privileged docs inadvertently disclosed; not recognized that they were privileged
· Balancing Test for Inadvertent Waiver (Joffe - ND Ill)
· Reasonableness of precautions to prevent disclosure
· Time taken to rectify the error
· Scope of discovery
· Extent of disclosure
· Overriding issues of fairness
· FRE 502(b) -INADVERTENT DISCLOSURES
· When otherwise privileged communication or info is inadvertently disclosed in fed matter, disclosure does not operate as waiver in fed or state proceeding if privilege-holder
· Took reasonable steps to prevent disclosure
· Took reasonable steps to rectify the error
· Usually attorney will write a letter to other side saying inadvertently disclosed privileged docs and are clawing them back - most parties pretty reasonable about this
· This rule also protects parties who intentionally disclose privileged stuff
· NOTE: once privilege is waived, it's waived for everybody
· FRE 502(d): COURT ORDERS RE WAIVER OF ATTORNEY-CLIENT PRIVILEGE 
· If federal court orders that privilege was not waived by disclosure in litigation pending before it, that disclosure shall not operate as waiver in any other fed or state proceeding
· This order applies comprehensively, not just to the parties in the case before the court
· Very powerful tool; parties using w/ increasing frequency
· Implicit waiver by affirmative reliance
· Affirmative act
· Puts privileged info at issue
· Application of privilege would deny opposing party access to vital info
· Happens when party makes a claim or asserts a defense that puts privileging info at issue in  a case, making it directly relevant to the case, implicitly waive privilege
· Advice of counsel
· Ineffective assistance
· Legal malpractice
· Refreshing recollection is non-obvious form of implied waiver
· Practical advice - when working w/ client, don't show privileged docs
· Jaffee v. Redmond - PSYCHOTHERAPIST/PATIENT PRIVILEGE 
· Confidential communications
· Licensed psychotherapist/patient
· Diagnosis/treatment
· Court justifies by same line of reasoning as attorney-client privilege - mental health of citizenry is very important; confidentiality of communications b/w patients and psychotherapists is imperative to achieving that end, so privilege serves the purpose by facilitating treatment
· Privilege is absolute, not conditional
· Jaffee court instructs fed courts to look at experience of state courts - every state court had enacted some form of psychotherapy privilege - that consistent body of policy determinations was deemed to reflect that experience that FRE 501 calls for
· MARITAL PRIVILEGE 
	 
	Adverse spousal testimonial privilege 
	Marital communications privilege

	Apply in  civil cases, crim cases, or both?
	Crim only
	Both

	Who may assert
	Testifying spouse
	Both

	Does privilege survive marriage?
	No
	Yes

	What is privilege's rationale?
	Marital harmony
	Marital privacy, freedom of communication 


· Two types of marital privilege
· Confidential marital communications privilege
· Protects against disclosure by either spouse at any time confidential martial communications w/o the consent of both spouses
· Elements (parallels attorney-client privilege)
· Communications
· Made in 
· b/w married couple
· During their marriage
· Lasts even after marriage has ended
· Note BOTH spouses hold privilege - different from attorney-client privilege
· Only protects confidential communications - if was said public, no privilege
· But if say in front of young kids, probably ok; older kids would be grey area
· Crime/fraud exception
· If communications pertain to ongoing or prospective criminal activity where BOTH spouses are joint participants in the activity at the time of the communication, then the privilege doesn't apply
· Different from attorney-client privilege, where attorney doesn't have to participate for c/f exception to apply
· Sometimes government will try to pierce privilege if spouse is reaping financial benefits of criminal activity
· Adverse spousal testimonial privilege for CRIMINAL cases
· Protects a spouse from being compelled to testify against her spouse in any matter
· Elements
· Married couple - at time of testimony in question
· Criminal case
· One spouse compelled to testify against the other
· NOTE: testifying spouse controls the privilege (Trammel)
· Privilege not concerned w/ content of testimony, whether it concerns confidential matters or not is irrelevant; all that matters is one spouse is being compelled to testify against the other while the two are still married
· S. Ct. only cites state law trends in evidence when it suits them
· PHYSICAL EVIDENCE
· FRE 901 - AUTHENTICATION AND IDENTIFICATION
· Evidence sufficient to support finding that the matter in question is what its proponent claims
· Evidence that doesn't meet this threshold lacks relevance under FRE 401, and is subject to exclusion under 403
· Subject to 104 - judge doesn't have to be persuaded item is authentic, but must find that reasonable jury could conclude that it's more likely than not what the moving party says it is
· FRE 901(b) - Non-exhaustive list of methods of authentication
· (1) Testimony of a Witness with Knowledge. Testimony that an item is what it is claimed to be.
· (2) Nonexpert Opinion About Handwriting. A nonexpert’s opinion that handwriting is genuine, based on a familiarity with it that was not acquired for the current litigation.
· (3) Comparison by an Expert Witness or the Trier of Fact. A comparison with an authenticated specimen by an expert witness or the trier of fact.
· (4) Distinctive Characteristics and the Like. The appearance, contents, substance, internal patterns, or other distinctive characteristics of the item, taken together with all the circumstances.
· (5) Opinion About a Voice. An opinion identifying a person’s voice — whether heard firsthand or through mechanical or electronic transmission or recording — based on hearing the voice at any time under circumstances that connect it with the alleged speaker.
· (6) Evidence About a Telephone Conversation. For a telephone conversation, evidence that a call was made to the number assigned at the time to:
· (A) a particular person, if circumstances, including self-identification, show that the person answering was the one called; or
· (B) a particular business, if the call was made to a business and the call related to business reasonably transacted over the telephone.
· (7) Evidence About Public Records. Evidence that:
· (A) a document was recorded or filed in a public office as authorized by law; or
· (B) a purported public record or statement is from the office where items of this kind are kept.
· (8) Evidence About Ancient Documents or Data Compilations. For a document or data compilation, evidence that it:
· (A) is in a condition that creates no suspicion about its authenticity;
· (B) was in a place where, if authentic, it would likely be; and
· (C) is at least 20 years old when offered.
· (9) Evidence About a Process or System. Evidence describing a process or system and showing that it produces an accurate result.
· 901b9 - factors for consideration under 901b9
· Evidence of date and time of recording
· Evidence of tampering or editing of recording
· Operating condition and capability of equipment insofar as accuracy and reliability of the recording itself are concerned
· Preparation, testing, and security of equipment; security of the recording itself
· Testimony identifying relevant participants in recording
· Wagner (pg 821, Fl. Court. App. 1998)
· Cop used cooperating witness to videotape drug transaction, then witness didn't appear, but used these factors to authenticate
· (10) Methods Provided by a Statute or Rule. Any method of authentication or identification allowed by a federal statute or a rule prescribed by the Supreme Court.
· Authenticating photos
· Don't have to show that the witness was the photographer; just have to show the photos are accurate depictions at the relevant time, even if not taken contemporaneously w/ the relevant time - Sims
· Writings
· Person who wrote, or person who saw the writing, or recognizes handwriting
· Internet data
· Might have witness w/ personal knowledge - person who typed in address or logged on and saw what was there, and this exhibit matches what I saw on the site
· Once get site into evidence, other side can continue to make arguments about the authentication - only initial threshold has been met
· Fungible items (prototypically drugs)
· Use chain of custody
· FRE 1002 - REQUIREMENT OF ORIGINAL ("BEST EVIDENCE RULE")
· To prove content of a writing, recording, or photograph, the original is required, unless exception applies
· Rarely comes into play
· There's no requirement that parties use the best available evidence on any given point
· Parties can use whatever evidence they choose to present, subject to limitations of FRE
· Adversarial system presumes that litigants will want to produce most compelling evidence they can to advance their case
· Only applies to writings, recordings, and photos (terms read broadly)
· Only applies if writing, recording, or photo is being introduced to prove its content; if introduced for any other purpose, FRE 1002 doesn’t apply
· What qualifies as an "original" is murky and flexible
· Ex in olden days, copy produced from negative is still original
· Today, w/ digital photos, every copy is original
· FRE 1003 - duplicates are admissible to same extent as original unless 
genuine question is raised about the original’s authenticity or the circumstances make it unfair to admit the duplicate.
· Duplicates defined broadly  - pretty much everything produced by reliable (non-human-error-prone) means
· Ex photocopy of transcript
· 3 scenarios where best evidence rule comes into play
· Contents of writing, recording, photo are themselves at issue in the case
· Like character-based evidence rule - exception when character is at issue
· Ex Lucasfilm case
· Party wants to use contents of writing, recording, photo to prove sth in case
· Must use original
· When source of witness' knowledge derives from contents of writing, recording, or photo, then must introduce writing, recording, or photo
· Witness testimony not enough b/c have no direct knowledge
· FRE 1000 - Definitions
· (a) A “writing” consists of letters, words, numbers, or their equivalent set down in any form.
· (b) A “recording” consists of letters, words, numbers, or their equivalent recorded in any manner.
· (c) A “photograph” means a photographic image or its equivalent stored in any form.
· (d) An “original” of a writing or recording means the writing or recording itself or any counterpart intended to have the same effect by the person who executed or issued it. For electronically stored information, “original” means any printout — or other output readable by sight — if it accurately reflects the information. An “original” of a photograph includes the negative or a print from it.
· (e) A “duplicate” means a counterpart produced by a mechanical, photographic, chemical, electronic, or other equivalent process or technique that accurately reproduces the original.
 
