Introduction to Evidence: Limiting what the jury hears.  Boundaries, ambiguities, practice.
1. Why have evidence rules?

a. To put an endpoint, protect constitution, protect privacy. Concrete goals

b. Elusive Goals: getting the right result.  Truthful or appearing to be truthful verdicts.  

i. Only one lawyer is right, so limit the other side.  Presumes jury can’t distinguish on its own.  Inconstant treatment of jury
ii. But we put great faith in their credibility determinations, but sometimes exclude autopsy photos or expert witnesses. 

iii. Competing public policy goals

iv. Common law conflicting with compromise

c. Categorize the rules

i. Relevance- focus jury on issues at hand

ii.  reliability of information- make defects apparent to jury.

iii. Privileges, exclude relevant and reliable evidence.  


d. 42 states have adopted FRE in whole or part.  CA, GA, IL, KS, MA, Missouri, NY, Va have not.  But similar. FRE borrow from common law. 1975 enacted.
i. 1965 Warren appointed advisory committee, approved code and sent to congress.  Court is a mere conduit.  Pg 3.

ii. Congress amended many o fthem.  Rejected 13 proposes privilege rules and replaced with one FRE 501 abdicating to the courts.  

iii. Congress has amended the rules several times.  

1. 412 Rape shield provision

2. 413-415, admit sexual offender’s history.

iv. Legislative history may even override an apparently plain and unmistakable meaning of the words.  

v. Committee notes want to be taken as valid legislative history.  Scalia said they bear no special authority.  Most like them. 

vi. Notes failing, look at common law even though no longer exists for rules. 

e. Not allowed to express your opinion as a lawyer.  Say he’s guilty, not I think he’s guilty.  
i. Jurors can be dismissed for cause, or preemptive challenge (no explanation, a hunch that makes you queasy).  End up with least queasy making, approximation of impartial jury.
ii. Unconstitutional to use preemptories to stack the jury racially.  Other counsel makes Batsen Challenge.  Race, gender, etc.  
2. Tanner v. US- System unwilling got look past the jury’s verdict to expose flaws in reasoning or understanding from their deliberation.
a. Historical Prelude- First criminal jury at Westminster in 1220.  Previously  ordeal or battle concluded a trial.  Ordeal of water (witch test), ordeal of hot iron, clean wounds innocent.  In 1215 Church forbade priests of ordeals.  Not God deciding anymore.  Continent turned to eyewitness and confession (torture), England to jury.  
i. Privacy protects jury from embarrassing failures.  Secrecy aid legitimacy.

ii. 1954 law professors record jury deliberations.  Congress acused them of being Communists, makes it a crime to record jury deliberation.  

b. Focus of FRE Rule 606(b) Inquiry into validity of verdict or indictment: Jurory may not testify as to any matter or statement occurring during deliberation or to the effect of anything upon that or any other juror’s mind or emotions as influencing the juror to assent or dissent from the verdict or concerning their mental processes.  Juror may testify about

i. Whether extraneous prejudicial information was improperly brought to jury’s attention

ii. Whether any outside influence was improperly brought to bear on any juror

iii. Whether there was a mistake in entering the verdict onto the verdict form.

iv. Affidavit or evidence may not be received if precluded from testifying about it.

v. Committee Notes: Juror may not impeach own verdict is gross oversimplification.  Seeks to promote freedom of deliberation, stability and finality of verdicts, and protection of jurors against annoyance and embarrassment.  But putting them beyond reach promostes irregularity and injustice.  

1. Allowing testimony about mental operations and emotional reactions of jurors puts verdicts at jurors mercy and invites tampering.  Universally excluded.

2. Substantial authority refuses disclose of irregularities in jury room but allows testimony about irregularites outside and allows outsider to testify about occurrences both inside and out.  SCOTUS has not accepted jury room distinction on every point.  Mattox.

3. Insulate manner jury reached verdict: deliberation including arguments, statements, discussions, reactions, votes, etc.

a. Cannot testify to show compromise or quotient verdict, speculation about insurance coverage, misinterpretation of instructions, interpretation of guilty plea of one D to implicate others. (129)

b. Does not foreclose testimony about prejudicial extraneous information or influences brought to bear on delieration.  Statements by bailiff or newspaper.  

4. Rule only deals with ability of juror to testify, not about setting aside verdicts.  

vi. House report: 

1. May testify about extraneous prejudicial information (radio newscast or newspaper) or outside improper influence (threat to safety of family member), but not other regularities in the jury room.  Not admissible that quotient verdict, nor drunken juror.

2. Rule makes not attempt to specify the substantive grounds for setting aside verdicts.  Allows jurors to testify about matters other than own reaction.  Draws line mostly between mental processes and the xistent of conditions or occurrences calculated to improperly influence the verdict.

vii. Senate report:

1. Extension to conduct inside jury room is ill advised.  Allowing attack of verdict based on jury’s internal deliberation is unwise.
2. Would lead to harassment of jurors by losing parties or exploitation.  Public policy requires finality to litigation.  Rule 606 should not permit any inquiry into internal deliberations of jurors.

viii. Conference Report

1. House bill allows juror to testify about objective matters occurring during deliberation, like juror misconduct or quotient verdict.

2. Senate bill does not permit such testimony.  Only about extraneous prejudicial information and improper outside influence.  

3. Conference adopts senate amendment.

ix. 2006 amendment to allow juror testimony about verdict reporting mistake from entering on verdict form to conform text of rule with case law exception for proof of clerical errors.  Specifically rejects broader exception permitting juror testimony to prove jurors misunderstood consequences of result agreed upon.  Which would be a mental process underlying the verdict, instead of determining verdict’s accuracy.  Misunderstanding of court instructions forbidden.
x. 606b does not prevent polling the jury.

c. Case Tanner v. US 1987- Tanner convited of conspiring to defraud Us and mail fraud.  Argued court erred in refusal to admit juror testimony at post-verdict hearing on juror intoxication during the trial.  Another juror unsolicited disclosure that alcohol at lunch made them sleep in the afternoon.  
i. Brought up at trial that sleeping. Judge said point it out and I’ll do something.  Counsel did not bring it up again.  Generally courtroom employees alerted judge to such problems.  Vera Asbul

ii. Second juror, Daniel Hardy made unsolicited visit, sworn affidavit submitted with new trial request.  The jury was one big party.  4 people shared 1-3 pitchers of beer, some had mixed drinks.  Smoked marijuana regularly during the trial. Some ingested cocaine repeatedly.  

iii. District and 11th circuit affirmed, not admissible, no hearing, no new trial.

iv. D’s argue 6th amendment right to trial by competent jury, or testimony about drugs during trial not barred by 606b.  

v. Common law rule flatly refused to allow juror testimony to impeach verdict.  Exceptions

1. Extraneous influence (news, etc.) (Mattox v. US), bailiff comment on D in Paker v. Gladden; bribe offer in Remmer v. US. External/ internal division used by lower courts.  Not whether in the jury room, but the nature of the allegation.  
2. In Dioguardi courts treated mental incompetence of juror as internal.  Mentally ill patient sent letter to D.  Internal abnormality [internal to the jury] only inquireable in gravest cases because of policy considerations of:

a.  finality of verdict.  Everything would be challenged

b. Jury system would not survive the harassment.  

vi. No matter the impact, voluntary ingestion of drug or alcohol are not outside influence, nor are virus, bad food, or lack of sleep.  Legislative history also clear, specifically precludes testimony about drunken juror.  House wanted to allow it, senate didn’t, senate won.  

vii. Right to tribunal both impartial and mentally competent to afford a hearing.   Jury selection process provides competent jury, time to challenge is in jury selelction voir dire, or during the trial.  May report inappropriate behavior during the trial before verdict.  May impeach verdict by nonjuror evidence.  In this case no nonjuror testimony.  

viii. Marshall Concurrence/Dissent: If finality of verdict threatens right to trial by fair and impartial jury, must give way.  In this case no conflict.  

1. This was not about conduct taking place during the deliberations themselves, not covered by 606b.  Does not invade juror deliberations.  

2. Even if deliberation, falls under outside influence exception.  Virus can be distinguished from a narcotic.  

3. Should allow hearing on whether intoxication infringed 6th amendment.  

d. Afterthoughts

i. Need for legitimacy leads to concealing sources of error.  Very little quality control at the back end.  That’s why tight quality control at the front end.  

ii. Because of huge trust of jury decision, huge distrust of what we let them hear.  

e. Conclusion: Evidence Law and Jury Mistrust. 989-992.

i. Excluding pictures with emotional freight, rule 404 bar against character evidence (when judges use references to choose law clerks and babysitters

ii. Rule 802 Hearsay rules suggest jurors can’t tell who is telling the truth.  Exceptions rely only on likelihood of whether statement was true.

iii. Rule 702- Expert testimony screening interpreted by Daubert, juror will be at mercy of quacks and charlatans.  

iv. Except Rule 401 and privilege rule, all suggest jury mistrust.  But may really reflect great trust we place in juries.  

1. Faith in juror determination of witness credibility has grown.  200 years ago competency rules barred all likely liars from testifying.  Parties, spouses, felons, atheists, those with financial interest in outcome could testify.  Last to fall, 1867 criminal defendants allowed to testify.  

2. State v. Batangan 1990: expert witnesses cannot comment on witness credibility [jury issue]  

3. Although Daubert overturned Frye, Frye’s rejection of lie-detection survives in almost every court unless stipulated.  

4. US v. Crumby 1995 one of few to allow polygraph, and worried about encroachment on jury.  
5. Judges lost discretion to comment freely to jury on evidence, most especially on witness credibility.  
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3. General Principles of Relevance- 401-403

a. Probativeness and Materiality.  

i. Rule 402: Relevant is generally admissible subject to laws and rules, irrelevant is not. 

ii. Rule 403: Exception to admissible: relevant evidence may be excluded if problem substantially outweighs its probative value.  Prejudice-verses-probativeness standard is unit I.  “probative value substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleadin ghte jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.” 
iii. Rule 401: Relevant evidence has any tendency to make the existence of any fact consequential to the determination of the action more probable or less probable than without the evidence.

iv. Material- bears on a fact that is of consequence to the determination of the action.

1. Lost earning potential of murder victim immaterial in murder trial.  Would be material in civil wrongful death suit arising from the same attack.

2. Negligence of dog owner in failing to lease would be material if state conditions dog bite action on negligence.

3. Materiality depends on what issues are at take in proceeding, which depends on substantive law of jurisdiction, not evidentiary rules.  

v. Probativeness- tendency to make existence of facts more probable or less probable than without evidence.  
1. Probativeness called relevancy at common law.  Sometimes called logical relevance.  

2. Victim’s salary is probative or earning potential, but evidence is not material in murder trial.

vi. “Any Tendency” is a small standard of probativeness.  Sufficient if contributes just one brick to the wall of proof.  Part of liberal thrust of federal rules, preference for more; evidence friendly reputation.  

vii. George James: Relevancy, Probability and the Law
1. Logical relevancy- The apparent probability of his guilt is now greater than before the evidence of design was received.

2. Commonwealth v. Zagranski 1990: Accused of murdering business associate.  Wife exclaims, show me the body.  Police hadn’t found the body yet.  Suggests she knew body was hidden.

3. US v. Abel 1984, Pg 22: Ask prison inmate testifying D told him he would lie in court whether inmate belongs to group pledged to lie and kill for each other.  

4. US v. Scheffer 1998: Judge excludes polygraph evidence but allowes practitioner to testify about willingness to take it.  

5. Montana v. Egelhoff 1996: Voluntary intoxication excluded from disproving mental state by statute.
viii. US v. James 9th Cir 1999: Aiding and abetting manslaughter of boyfriend Ogden who bragged about killing and beating people. Ogden acted scared of James 14-year old daughter.  Ogden punched out daughter’s boyfriend, daughter shot him with gun James handed her.  Said she handed daughter gun to fend Ogden off, for self-defense.  Panel affirmed conviction for 5 years.  Now considered en banc.

1. Judge said could not introduce evidence of Ogden’s violence that James didn’t know when she handed over the gun.  Suppressed police reports of incidents Ogden bragged about.

2. Jury requested confirmation of bragged incidents, judge refused.  

3. Extrinsic evidence was not relevant to defendant’s state of mind at time of shooting.

4. Stories so atrocious, one might doubt he ever told them.  Police reports would corroborate Ogden having told the stories.  Necessary to her defense for jury to believe she wasn’t making up the stories, and record suggested she wasn’t.

5. Corroborates her credibility

6. Question of materiality, material to self defense.  Corroboration that Ogden did these things does not prove Ogden told James he did them.  
a. Knapp v. State 1907- State used documents to prove stories D heard were not true.  If no basis in fact for story D claims to have heard, makes it less probable that his testimony was true.  Cunningly wouldn’t identify who he heard it from.  Somewhere there was a nontruthspeaker, and unless D identifies him, D must be it.  
b. Unnamed sources were more likely to say old man clubbed to death if really was, Ogden more likely to say committed terrible crimes if her really did.  
c. Sherrod v. Berry 7th Cir 1988: Absence of gun material to D’s claim of self-defense?
b. Conditional Relevance- Rule 104(b): “When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.
i. Fitzhugh: Paternity motive 2001.  Mother going to tell son dad was not his father, motive for killing her.  DNA test confirms family friend is the father.  Mother told father on phone in Jan 2000 planning to tell son after he graduates from college.  Killed May 5, two weeks before graduation.  

1. D: Unless proves D knew she was going to tell, not a motive.
2. P: Fair to assume wouldn’t inform son without informing husband, especially since informed father.  Dad called Justin, her older son instead of our older son.  No, he’s our son.  

3. [If she had DNA test, admissible.  Supports inference she was going to tell son because she had a test done.  Jury can infer Husband knew if they want.  If she didn’t have DNA test, not relevant.  The actual truth doesn’t make anything more likely, although James seems to think it does}

ii. Cox v State: Ind 1998: Trial court admitted testimony relevant if Cox knew its content.  Sleeping man shot from outside window.  Cox denied involved the next morning, but friend said Cox confessed.  Another friend said she bought bullets for him, and he left at 3:30am (he said 1am).  

1. P: Cox shot Leonard in retaliation because Cox’s friend Hammer in jail for molesting Leonard’s daughter.  

2. Molestation prosecutor testified:

a. He told molestation court additional charges were pending

b. D’s mother testified at molestation hearing

c. Hammer’s bond not reduced.  

3. Trial court concluded that hammer’s mother knew of denial of bond reduction and additional charges, other people in Hammer’s circle reasonably likely to know about it. 

a. Rule identical to federal 104b: When relevancy depends on fulfillment of condition of fact, Court shall admit it upon or subject to introduction of evidence sufficient to support a finding of the fulfillment of the condition.
b. To be decided by common sense, jury as capable as judge.  Prevailing federal standard, judge must determine only that a reasonable jury could make the requisite factual determination based on the evidence before it. US v. Beechum 5th 1978. Inadmissible only if jury could not reasonably find the preliminary fact to exist.

c. Judge need not weight credibility of evidence or to make a finding. Huddleston v. US 1988.

4. Close friends, spent time almost every day with mother, who attended the hearing.  Jury might infer learned about what transpired.  No abuse of discretion.

5. If letter purporting to be from Y establishes an admission of fault, no probative value unless Y wrote or authorized it.  Bullet shot from D’s gun irrelevant unless connected to the crime.

iii. Chain of inference free of any problem of conditional relevance?

1. evidence that accused bought gun like one used in the killing the day before.  Still conditioned on assumption.

2. Polygraph assumes D believes polygraph would detect lies, or authorities would hear about it (that he couldn’t hide it), 

3. All cases of relevancy are cases of conditional relevance.  Clever lawyer must spot the missing link to apply 104b instead of 401.

iv. Advantage of applying 104b?

1. 401, any non-negligable chance Cox had heard about the outcome of the hearing.

2. 104b, sufficient evidence to support a finding.  Which standard? Beyond reasonable doubt, clear and convincing evidence, preponderance of the evidence?

a. 104b requires that jury could reasonably find conditional fact by a preponderance of the evidence.  Huddleston v. US 1988.

v. Conditional relevance in 104b is a logical error because all relevance is conditional.  If we miss the missing link, bare relevance.  If we find it, preponderance of the evidence.  

1. Most lawyers don’t make conditional relevance objections

2. Preponderance not much more than bare relevance.

vi. “Upon, or subject to” introduction of sufficient evidence.

1. If facts not in evidence, judge may allow testimony subject to them.

2. Error in Note which is already unclear: Says not which shouldn’t be there.  

c. Probativeness vs. Risk of Unfair Prejudice  Rule 403: Relevant Evidence may be excluded if probative calue is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or considerations of undue delay, waste of time, or needless presentation of cumulative evidence.  
i. Committee Note: Avoid risk of decision based solely on emotion, or avoiding waste of time.  Unfair prejudice means undue tendency to suggest decision on an improper basis, commonly, though not necessarily, an emotional one.  
1. Surprise alone doesn’t count, only coupled with prejudice and confusion.  KS includes, but CA does not, rejecting only this part of Uniform Rule 45.  Granting continuance more appropriate.  
2. Consider probable effectiveness or lack of effectiveness of limiting instructions (rule 106).

ii. Some evidence must bear stricter screening, but some are exempt (see Rule 609(a)(2).  

iii. Trial judge’s discretion and are reviewable on appeal only for abuse of discretion, a virtual shield from reversal, but no unheard ot.  

iv. Liberal evidence rule, friendly toward admitting evidence.  If equal, no discretion to exclude.  If slightly outweighs, no discretion.  

v. Relevant evidence is inherently prejudicial.  Only unfairly prejudicial evidence that substantially outweighs the probative value permits exclusion.  
vi. Distracting the jury from the task at hand may constitute misleading the jury.  

vii. Undue delay, waste of time, and needless presentation are all the same.

viii. Photos and other Inflammatory Evidence
1. State v. Bocharski: Ariz 2001.  Bocharski told Sukis he wanted to get rid of Brown, another campsite neighbor, because of her complaining about her arthritis, put her out of her misery.  Staley finds Brown’s body with Sukis’s help.  Responding officer noticed body began to decompose and thought natural causes.  Autopsy showed died from 16 stab wounds to the head.  Sukis said he had given Bocharski a Kabar knife, last seen by witnesses three months prior.  Never located.  Two fingerprints of Bocharski on door of trailer.  Convited of 1st degree murder, sentenced to death.  

a. Court allowed six photographs over D objection, gruesome, inflammatory and unduly prejudical.  Dead victim with fluid coming from the nose and mouth, face before cleaned, head after washed and shaved to make wounds visible, closeup of hand, skull with brain removed with metal rod going through it.  

b. Ariz R. 403: If a photograph is of a nature to incite passion or inflame the jury, the ocurt must determine whether the danger of unfair prejudice substantially outweighs the exhibit’s probative value.  

c. Photos of victims body generally admissible because fact and cause of death are always relevant in murder case.  However, if fact is uncontested, the probative value may be minimal.  Little or know use except to inflame.  
d. Depiction of decomposition: some question of how long dead.  Showed pics with superficial head wounds and non-defensive hand wounds.  42-45 not prejudicial.  Need not present case in sterile setting.  
e. Empties skull with metal rod were prejudicial.  Unnecessar and risky.  State: to show angles and depth of penetration.  Juror asked the ME about it.  D: no probative value, manner of death not at issue, fail to show missing knife caused the wounds.  
f. Allowed to show wound angle, P did not ask about angles or their significance.  No testimony at trial made them meaningful.  Met the bare minimum standard of relevance, little tendency to established disputed issue, so introduced only to inflame the jury.  
g. Shocked at 42-45, but took 46-47 in stride, uncontroverted.  No particularly adverse effect on jury.  No evidence jurors deliberation hampered.  Chose felony instead of premeditated, so didn’t give in to inflammation.  Harmless error.
h. Concurrence: Absent egregious error, appellate court should not disturb Rule 403 weighing by the trial judge.    Need not be paternalistice with jurors.
i. Problem 1.8 Photo of Guns: US v. Hitt 1992: Unregistered machine gun violation.  Charged he altered the gun.  Exeperts disagreed on whether actually rapid-fired.  Said maybe misfired multiple because dirty.  Showed picture of it clean.  Didn’t show interior, and most of picture was dozen other weapons belonging to his roommate. Relevant?
2. Tyco Video edited for content: Salacious scenes from birthday party edited out.  Need not show ice sculpture of David of naked woman cake with sparker breast.  Admitted this is lavish party.  Also edited out guest mooning the camera, waitress feeding grapes to men and exotic dancers.  
3. Commonwealth v.Serge PA 1006: D shot his white three times killing her in their home.  P wanted to present computer animation based on forensice and physical evidence.  Granted if authenticated as fair and accurate depiction of expert reconstruction and exclude unfairly prejudicial inflammatory features.  Required pretrial disclosure.  D claimed self-defense, attacked with knife.  P claimed D moved her body close to knife, former police officer.  Guilty of first degree murder with life in prison.  
a. CGA instead of chalk presentation, different mode not meaning.  Need not preclude new technology.
i. Fair and accurate representation of the evidence it purports to portray.
ii. Is relevant pursuant to Rules
iii. Has probative value not outweighed by danger of unfair prejudice.
b. Potency of evidence not a factor.  
c. D claims depiction of kneeling victim, combat-style D crouch, not supported by evidence.  Expert said within the confines of testimony, not 100% accurage.  
d. Neither inflammatory nor unfairly prejudicial.  Prejudice only fromteh reprehensivle act of murder, not the depiction itself.  No sounds, facial expressions, or life-like movements.  
e. CGA too expensive for his defense fund.  No obligation to provide money for D’s CGA.  But relevant in considering prejudice.  Good instructions limited the prejudice under demonstrative evidence rules.   
f. Eakin Concurrence, lack of money to make CGA not relevant to relevance discussion.
4. US v. James Dissent: Papers documenting deceadants violent behavior relevant in another sense, making it more probable that victim had told the mother about it like she said he did.  No abuse of discretion to admit it, but admissibility does not suffice to make exlusion an abuse of discretion.  Only remote corroboration.  Risk of unfair prejudice considerable. If merely to portray victim as a bad person, unduly prejudicial.  

5. Fuhrman Tapes 1996 and racial epithets.  Each of 41 times on tapes, uses epithet in a disparaging manner during the time he said on cross he hadn’t used it.  Relevant and admissible for impeachment.  Significant, though not essential witness.  May testify and listen to part of the tapes, mostly innocuous.  Other parts are too prejudicial, and no further benefit.
ix. Evidence of Flight-
1. US v. Myers 1978: Bank robbery by lone gunman. Central issue in case is who robbed the bank.  Myer’s friend who looks very similar pled guilty to being the lone gunman.  First mistrial, second builty and 10 years.  

a. Evidence he fled form FBI twice, once in FLA once in CA, after the robbery.  Claims insufficient evidence to support the charge.  Intentional flight not sufficient ecidence of guilt, but if proved, may be considered with all other evidence for guilt.  Whether shows a consciousness of guilt is within province of jury.  Jury should consider motive.

b. FLA incident: Only one witness, FBI tried to find Myers to find Coffie.  She relayed messages, he said he didn’t want to speak with them.  Three weeks later D called her to bring clothing to the mall.  FBI agents were there, saw him, ran after him without identifying self, and he ran off.

c. Arrested Coffie and Myers in CA two months after robbery.  Agents caused car collision.  Plainclothes arrived and they moved three feet, ready to run.  Uniform agent arrived, believed they were running, moving in opposite directions.  IN PA agent said no one attempted to flee.  

d. Flight is generally an admissible conduct.  Probative value depends on whether can infer 
i. flight from behavior, 
ii. consciousness of guilt from flight, 
iii. to conscious of guilt of that crime, 
iv. to actual guilt of crime charged.  
e. Marginally probative, but universally conceded as are admissible evidence of guilt.

f. Only testimony conflicted, 3 feet then 50 feet; nothing in Pa trial.  Ca incident unsupported, so bad instruction.  Since known Myers commited armed robbery in Pa between FL robbery and CA arrest, fleeing because guilty of PA robbery.  No inference of guilt for FL robbery.  
g. Flight instruction is improper unless the evidence is sufficient to furnish reasonable support for all four of the necessary inferences because unreliable and prejudicial.

h. FL also insufficient: far enough away from FL robbery that less powerful evidence.  Evidence so close, not harmless.  

i. Afterthought: Failed to modify prejudicial effect with unfair in footnote.  Evidence only weak, no rule against weak evidence.  If super weak and hard to present, time wasting.  How does weak evidence prejudice?  Often innocent reason, so why not present reasons.

x. Problem 1.9: Fleeing trouble.  D charged with murder.  Explaining flight, scared would be arrested because of robbery prior.  

xi. 1.10:  Attempted murder, ran away and threw marijuana jar.  Forced him to present evidence of a bad act to rebut the inference.  

xii. 1.11 Famously accused of murder.  Evidence could’ve excaped but didn’t?

d. Probability Evidence
i. People v. Collins 1968: Evidence of mathematical probability properly introduced and used by prosecution?  Not in this case.  Holding: D entitled to not have guilt determined by the odds, entitled to new trial.  Husband and wife convicted of 2nd degree robbery, husband appealed.  Old woman bringing home grocery pushed over by unseen assailant, saw young woman running from the scene.  145 lbs, wearing something dark, hair between dark blond and light blond,  but lighter than D at trial.  Purse with $40 was missing.  Witness saw woman run from alley and into yellow getaway car, which immediately took off driven by black man with mustache and beard, identified at trial as D.  At preliminary hearing said uncertain at police lineup because no beard.  Described woman as dark blond ponytail, just like police photo of woman.  Another witness: Left work at 11:30am in light yellow car, blond ponytail lighter than at trial.  

1. To bolster identifications, called mathematician to say overwhelming probability that white woman with blond ponytail with bearded black man with mustache, that such couple would be the perpetrators.  The product rule, the probability of the joint occurrence of a number of mutually independent events is equal to the product of the individual probabilities.  
2. Without provide evidence for individual probabilities, assumed probabilities for various factors and product rule = one chance in 12 million.  Prosecutor offer completely unfounded and improper testimonial assertion that, in his opinion, the factor probabilities were conservative estimates and really closer to one in billion.  

3. Objected to mathematician as immaterial, invaded province of jury, based on unfounded assumptions.  

4. Holding: Use of probability statistics injected two fundamental prejudicial errors:

a. Testimony itself lacked adequate foundation both in evidence and in statistical theory.

i. Inadequate evidentiary foundation.  6 factors described not introduced into evidence.  Pros suggested them himself.  Invited jurors to supply their own estimates.  Foundation never even attempted.  Testimony must either rest on own testimonial knowledge or be presented by proper hypothetical questions based on valid data on the record. State v. Sneed 1966.  (Odds not admissible if based on estimates, the validity of which have not be demonstrated).
ii. Inadequate proof of statistical independence of the six factors.  Factors not proven to be mutually dependent.  Negroes with beards and men with mustaches are overlapping categories.  Product rule erroneous.  

b. The testimony and the manner in which prosecution used it distracted the jury from it’s proper and requisite function of weighing the evidence ont eh sisue of guilt, encourage them to rely on the irrelevant expert demonstration, forclosed adequate defense by attorney unschooled in statistics, placed jurors and defense counsel at disadvantage in sifting relevant fact from inapplicable theory.

i. At best method attempted to find out how frequently bearded negroes drive yellow cars in company of blonde females with ponytails.  

ii. Of the few such couples, which one was guilty? Method doesn’t address this actually material question.  

iii. No mathematical equation can prove beyond a reasonable doubt that the guilty couple in fact possessed the characteristics described by P’s witnesses or even that only one couple with those characteristics could be found in the LA area.
1. Pros assumed witnessed had conclusively shown D’s characteristics the same as witnesses claimed.  

2. No math formula can prove witnesses observed and accurately described the features, witness may be wrong or driver may have false beard.

3. Jury weights risk of witness error and falsification, which cannot be quantified.  

4. Number distracts them from their job of weighing.  

c. At best, likelihood that random couple would match witnesses descriptions.
5. Really likelihood of 40% the couple could be duplicated.  

6. Pros argued to convict even if not convinced to avoid letting the guilty go free.  

7. Math can be used, just carefully.  DNA evidence.  Same mathematical principle (product rule) with better underlying data and more rigor.  Courts more clear about basis of DNA analysis.  

a. Human error can distort DNA analysis.  Careless or corrupt police.  Lab mistake.  Jurors understand these risks and can assess them.
b. Reliable probability requires sound math, accurate underlying facts, and ability of jurors to assess flaws beyond the math.  

c. Probabilistic evidence poses a risk of unfair prejudice when it is wrong, based on false data or mistaken mathematical principles.
e. Effect of Stipulations
i. US v. Jackson 1975: D accused of armed bank robbery.  Wants to keep out his use of false name on being arrested because probative value outweighed by risk of unfair prejudice.  Granted with conditions to prevent unfair advantage from exclusion.  Arrested for driving without a license, did have false id.  Guns found in car.  Escaped from local jail.  Presence in another jurisdiction may be proof of flight.  False name use supports this idea.  Courts nervous about admitting flight.  
1. Prejudice against state:  corroborative evidence of flight because no positive ID.

2. Prejudice against D: arrest and prior bad acts. 404b prvent sprior crimes when primary use is to show generalized propensity to violate the law.  Flight theory requires knowledge of previous NY indictment.  

3. Government proof requires admission of unrelated crimes with conflicting interpretations.  Inaccurate fact finding by reception or exclusion of evidence is a close call.  

4. Holding: arrest inadmissible at trial, if D stipulates that he was in Georgis shortly after the robbery and that while there he used a false name.  Justified by Rule 102 + Rule 403: Flexible scheme of discretionary judgments by trial courts to minimize evidentiary cost of protecting parties from unfair prejudice.  

ii. Old Chief v. US 1997: Felon’s possession of a firearm.  Prove felon by introducing the judgment.  Fear prejudice from prior conviction, D’s offer to concede the fact.  Must court accept such an offer under abuse of discretion, or may it admit full record.  Yes.  Charged with assault with dangerous weapon and felony possession of firearm, previous conviction assault causing serious bodily injury.  D claims stipulation to fact of conviction made name and nature of offense inadmissible.  
1. P wanted to prove case in own way, wouldn’t stipulate.

2. 9th Circuit affirmed.  Scotus reversed.
3. Old Chief erroneously argued name of offense is irrelevant and inadmissible.  Previous assault was relevant, under “any tendency” rule.  Relevance not effected by availability of alternative proof.  Could be waste of time or undue prejudice (403), but not relevance (401).  Other evidence hasn’t rendered it irrelevant, but unfairly prejudicial, cumulative, etc.
4. Unfair Prejudice: capacity of some relevant evidence to lure factfinder into declaring guilt on ground different from that required.  Suggests decision on an improper basis, commonly though not necessarally an emotional one.  

a. Generalizing D’s prior bad act into bad character and taking that as raising the odds he did the later act now charged or calling for preventative conviction are improper grounds.
b.   Risk of conviction for uncharged crimes, or convict despite uncertain of guilt because bad person deserves punishment, are prejudicial outweighing ordinary relevance.
c. May not show prior trouble with the law, specific criminal acts, or ill name among neighbors, even if logically persuasive that he is by propensity the probable perpetrator of the crime.  Character not irrelevant, but over-weighted on jury and overpersuade to prejudge and deny fair hearing.  Overriding public policy of exclusion comes from practical experience that disallowance tends to prevent confusion, unfair surprise & undue prejudice.
d. 404b reflects common law tradition: “Evidence of other crimes, wrongs, act is not admissible to prove the character of a person in order to show action in conformity therewith.  

e. Propensity is improper basis for conviction and subject to 403 analysis for prejudice.  

i. Look at evidence in isolation, leaving parties with great temptation to not offer less prejudicial evidence.

ii. Look at evidence as part of full evidentiary context, looking for substitute evidence with similar probative value but less prejudice.  Prejudice acts to discount the probative value.  Rule 401 and 403: probative value, but not relevance, may be calculated in comparison to evidentiary alternatives.  Party concession is pertinent to court’s discretion.  Consider not relevance, but waste of time and undue prejudice (availability of other evidence).  
f. Discretionary judgement informed by assessing item’s twin tendencies (probative and prejudicial), but also by comparing to evidentiary alternatives.  
5. Name of offense is prejudicial, more so or less so depending on case.  When old charge is for gun charge or similar to charges in the pending case, unfair prejudice especially obvious.  

a. Offer of instruction independent of prosecutors stipulation meant requirement satisfied, and good evidence.  Not just relevant, but conclusive evidence of the element.  Statute not specific to certain crimes or their names.  

b. Although name may have been technically relevant, offered not detail not covered by admission.  
6. But Pros entitled to prove case by evidence of choice; D may not stipulate or admit his way out of the full evidentiary force of the government’s case.  Parr v. US.  Otherwise robs the evidence of much of its fair and legitimate weight.  True in general. Pros may present evidence as much to tell a story of guiltiness as to support an inference of guilt, to convince jurors verdict is morally reasonable, as much as to point to discrete elements.  
a. Need for evidence in all particularity to satisfy juror expectation of proper proof.  If pros didn’t produce a gun, jurors wouldn’t convict.  Jurors may penalize party who disappoints their expectations.  May make juries wonder what changed.  Rule makes sense.  Syllogism no equal story, naked proposition no match for robust evidence.  

b. Prosecution with burden of persuasion needs evidentiary depth to tell a continuous story.
7. But if point at issue is defendant’s legal status dependent on independent judgement, doesn’t matter to current story being told.  Choice between two different abstractions.  If only admissible to prove status, and exclusion would not deprive P of evidence with multiple utility, Rule 404b guarantees seek admission.  
a. Congress clear that distinctions among generic felonies don’t count for this purpose.  Fact of qualifying conviction alone is sufficient. 

b. Readily proven by D’s admission and underscored by jury instruction.

8. Risk of unfair prejudice substantially outweighed discounted probative value, an abuse of discretion to admit when admission was available.  General rule when proof of convict status is at issue, while pros choice will generally survive 403 analysis to preserve coherent narrative of D’s thoughts an dactions in perpetrating the offense.
iii. Dissent: Rule 403 does not allow exclusion simply because it may hurt D.  Only if unfairly prejudicial, undue tendency to suggest decision on improper basis.  Virtually all evidence is prejudicial, or not material.  Not unfairly prejudicial. 

1. Murder victim’s identity can be admitted despite stipulation even though jury has no need to know, even if victim loved by public.

2. 404b precludes evidence of the purpose of showing a bad character,  but no bad character for felony possession of firearm.  Direct proof of necessary element of the offense.  Harm mitigated by jury instructions.  

a. Rule 105: when admissible for one purpose but not for another, restrict evidence to proper scope and instruct jury.

b. Name of prior conviction, what would be allowed.  Nebulous standard.  

c. Since Congress made prior criminal conviction part of the crime, must be admissible.  
4.  Specialized relevance Rules- specific failures of 403 weighing test: low probative value and high risk of prejudicial effect.  Public policy goals (encourage people to offer to pay for others injury).  Exclude specific evidence only for certain uses, except 410.  
a. Rule 407 Bars Subsequent Remedies to prove negligence, culpable conduct, product defect, or need for warning.  But not to prove other things, “such as” ownership, control, or feasibility, if controverted, or to impeach.  

i. Just because someone wised up doesn’t mean negligent before.  But possible because shows a consciousness that the situation called for additional safety precautions.
ii. To encourage remedies. ***

iii. Tuer v. McDonald MD 1997:  Med malpractice.  P’s husband died, sued cardiac surgeons and association.  Jury for D, affirmed.  Trial excluded evidence  that after death, D changed protocol for Heparin administration before coronary bypass surgery.  Anti-coagulant.  Stopped at 5:30 for 8am surgery.  Postponed surgery to take care of other patient.  Considered restarting heparin but didn’t.  At 1 pm had arrhythmia, 7 hours of surgery, died the next day.  Changed practice to continue heparin until operating room.  
1. D need not admit wrongdoing for a subsequent change to be regarded as remedial.  

2. Admit to show restarting heparin was “feasible”, allowed for that purpose if D denied feasibility.  D promised to admit feasible.

a. D objected when P asked Dr.  whether feasible. Sustained.

b. Dr. said would have been unsafe to restart Heparin. 

3. Wants to ask about the change to impeach, not unsafe to being into surgery with Heparin.  Court says not evidence, just because he thinks it’s safe now doesn’t mean he didn’t think it was safe back then.  Court refused to allow witnesses testify to feasibility of restarting the drug.  

4. Feasible: feasibility of precaution bears on whether negligent not to take it.  

a. Narrow- disallow unless D says measure not physically, technologically, or economically possible under the circumstances.  

b. Broad- motives and explanations for not having adopted the remedial measure, effectively circumscribing the rule.

c. Statement that unsafe does not mean infeasible, but non advisable.

5. Impeachment cannot be expanively interpreted to impeach any testimony that all reasonable safety precautions had been taken.  Availability of evidence for impeachment.  Classic impeachment:
a. “Product is perhaps the best combination of safety and operation yet devised”- allowed evidence of design change between accident and testimony to show witness did not really believe testimony or opinion not credible. Muzyka v. Remington 1985.

b. Dollar v. Long 1977: post-accident letter warining of death danger of product when used in particular way, introduced to impeach engineer who said safe to use that way.

c. Davenport v. Epraim Memorial 1988; reactivation of monitoring alarms inadmissible to impeach testimony that alarms turned off because of false going off.

6. Not impeachment, was testifying about prior state of mind. Affirmed.
iv. Third party repairs: language appears to apply to third party because written passive, but public policy would only apply to the parties.  Most courts allow evidence of third party repairs under 407, but little probative value to pass 403. 

v. Strict liabiiltiy- 1997 amendment made clear 407 applies to strict liability

1. Should not apply: typical D has few lawsuits, would forgoe fixing problem to avoid losing this lawsuit.  Typical products liability D faces lots of lawsuits, would rather lose 1 than have many more, would fix even without incentive.

2. Should apply: even large producers might be deterred from fixing.  

vi. If Controverted modifies ownership, control, and feasibility.

b. Rule 408 Bars Compromise or attempts to compromise a disputed claim and statements or conduct in negotiation to prove liability for or invalidity of the claim.  But not to prove other things.  “examples:” witness bias, lack of undue delay, or obstruction of criminal investigation.

i. Compromise may be motivated by desire for peace rather than concession from weakness, especially if small settlement.  

ii. To encourage compromise***

iii. Bankcard America v. Universal Bancard 2000:  Posner overturned two jury awards for Universal.  ISO bankcard and sub-ISO universal, breach of contract.  Posner ordered new trial because trial admitted evidence of settlement discussion.  Universal agreed not to rollover customers to competitors did.  Bankcard sued, Universal claimed it had reached settlement with Bankcard that allowed the rollovers.  Allowed their explanation but excluded terms of settlement and calling it that.  “Believed we had understanding.  When found out we didn’t, stopped doing it.”  Suit was dismissed during negotiations.
1. Settlement evidence admissible for purposes other than establishing liability.  Testimony to show Universal’s state of mind and show why they converted accounts.  

2. Settlement not encouraged by using Rule 408 to trick people. Using Rule 408 to block evidence that the breach was invited is unfair.  

3. No grounds for new trial.  

iv. Rule 408 does not protect offer to compromise made before a claim of some sort has been made.  Lawsuit is clearly a claim, sometimes informal oral or written demands are a claim.  Potential claim, even if obvious that one party caused injury to another, does not mean all offers of aid or compensation are necessarily covered.  

v. Disputed validity or amount- policy doesn’t cover attempt to induce creditor to settle admittedly due amount for less.  Rule requires claim be disputed as to either validity or amount. Not RB 64.  

vi. Criminal cases: Plea discussions and agreements in rule 410, but 408 controls admission at criminal trials of civil compromise talks.  Exception: when negotiations related to a claim by a public office or agency in the exercise of regulatory, investigative, or enforcement authority.  When talks in front of Gov agents, admission in criminal case not unexpected.  

vii. Before 2006 amendment courts split on whether settlement attempts were admissible to impeach.  Now settled, no and yes

1. No. 408a bars when offered to impeach through a prior inconsistent statement or contradiction.  

2. 408b permits evidence of compromise negotiation when offered to prove bias or prejudice.  

viii. I’m sorry laws immunizing doctors.
c. Rule 409 bars offer or payment of medical costs to prove liability.

i. Usually made form humane impulses- not probative of negligence.  I’m sorry I ran a red light sounds like a genuine admission of fault.  More relevant.
ii. Otherwise discourages assistance- Encouraging settlement of a claim requires more protection that offer to pay medical bills.  People unlikely to have lawyer with them, won’t know rule 409, won’t incentivize them to offer more help if more protective.  
iii. Protects only the offer, not what you say around it.  Apology and admission of fault are admissible.  

iv. 408 and 409 bar evidence that one party settled with a third party if offered to prove liability or invalidity of the claim.  Only for witness bias.  Other settler probably biased for or against D.  

d. Rule 410 bars (against D)

i. Guilty plea later withdrawn

ii. Nolo contendere plea

iii. Statements in plea proceedings

iv. Statements in plea talks with prosecutor

v. But admissible

1. to complete partial account of plea discussions

2. in perjury prosecution if statement under oath, on record, and in counsel’s presence.

vi. Rational

1. May offer plea to avoid risk of loss after trial.

2. Exclusion promotes plea bargaining.

vii. US v. Biaggi 1991:  Gov offered him immunity if he testified about wrongdoing, he rejected it.  Pros said they rejected immunity after his denial of knowledge of wrongdoing because his testimony was not credible.  Same considerations as plea agreements.

1. No matter who rejected, supports inference that he really lacked knowledge because he rejected immunity.  

2. Plea negotiations inadmissible only against D.

3. Probative of state of mind of D, innocent.  Though may be other reasons, jury can choose which one to believe.  Probative force of rejected immunity is clearly strong enough to render it relevant.  

4. Since Pros presented evidence of a guilty state of mind (wife buying gold bars), he gets to present evidence of innocent state of mind.  

viii. Breadth of exclusion: Always barred except where specifically permitted.

ix. Impeachment? NO.  But plea may entail waiving right to not be impeached using plea negotiation.  

x. Absolute protection- strong desire to encourage pleas.  

xi. If D offers info without establishing he is seeking a concession, court may say no plea discussion begun and admissible.  4th paragraph limited to conversations with prosecutor, unless pros designated police for pleas. If cop says he can negotiate plea, not protection.  

xii. Evidence offered against the prosecutor- does not prevent evidence that prosecutor offerd to drop the charge. Since this discourages pleas, some courts ignore the language.  

e. Rule 411 bars liability insurance or lack of it to prove negligence or wrongful action.  But not to prove other things, “such as” agency, ownership, control, or witness bias.  

i. Unlikely insured are more careless or that uninsured are more careful.  Avoid jury seeking deep pockets.***

ii. Exclusion encourages insurance and avoids windfalls.

iii. Williams v. McCoy NC 2001: D negligent.  Car accident. D claims P hired lawyer before going to Dr.  She claims it was after meeting D’s insurance claims adjuster.  Court won’t let her tell about insurance claims adjuster.  

1. Permissible uses listed in Rule 411 are non-exclusive.  Let her testify to refute D’s assertion she was litigious.  
2. Balance 403 considerations.

3. Everyone knows drivers likely carry insurance.  

iv. Juries speculate about things they know (auto insurance) whether it comes up or not.  So better to offer them an instruction on it every time.  
f. Afterthoughts: 5 bad consequences of only having 403 without the others

i. Replacing specific rules with multiple ad hoc decisions expands judicial discretion, breeding arbitrary and biased decisionmaking, forum shopping.

ii. Less predictability.  Harder to predict outcomes, less informed settlements.

iii. Trial preparation more complex, anticipate outcomes of weighing.

iv. Clog up the courts.

v. Would require different rules of evidence for criminal proceedings because accused have more rights in criminal cases.  

5. Character Evidence

a. The character Propensity Rule, Rule 404 (skip 404a1-3 for now).

i. People v. Zackowitz NY 1930: Shot Frank Cupola, apparently for having insulted his wife.  Disagree over degree of killing.  Called her a $2 hooker.  Fight, and shot him.  Drunk.  

1. admitted evidence he had 3 guns and tear gas gun to indicate evil man of bad character.  

2. Trying to prove thereby that this was a man of vicious and dangerous propensities, and so more likely to kill with deliberate and premeditated design than a man of irreproachable life and amiable manners.  

3. But these guns were never taken to the scene of the crime.  

4. Not harmless error, but the theory of the trial from start to finish that he has lots of guns and so is a bad man.  

5. Fundamentally important rule of evidence that a murderous propensity may not be proved against defendant as one of the tokens of his guilt.  Character is never an issue in a criminal prosecution unless the defendant chooses to make it one.  
a. In some self defense killings propensity of the deceased has been admitted, but never that of the killer.  

b. May be relevant or true that character proves propensity, but “natural and inevitable tendency of tribunal to give excessive weight to the vicious record of crime, allowing it to bear too strongly on the case or prove condemnation irrespective of guilt of the present charge.

6. If brought to the crime, would have been evidence of preparation and design.  Or if identified the perpetrator.  

7. Actually had good character, optician without criminal record or associates.  

8. Afterthoughts

ii. Propensity Box- evidence person has character trait generally is not admissible to show acted in conformity with that trait at particular time.  Common law rule enforced by Rule 404.  Relevant, but unduly prejudicial.

1. excessive weight to vicious record of crime and allow it to bear too strongly on the present charge

2. take proof of character as justifying a condemnation irrespective of guilt of the present charge. Preventative conviction.

a. Punish for being man of bad character, such person better off the streets.

b. Punish him for having possessed the small arensenal, believing this offense deserves punishment.

3. Confuse and distract the jury on issues not focus of charge.  

4. Unfair prejudice, juror confusion, and waste of time must be weighed against the probative value of the evidence.  Rule 404 reflects Congress’s judgment as a matter of law, probative value of propensity evidence is outweighed by risk of unfair prejudice, juror confusion, and waste of time.  

5. To prove action in conformity therewith (the character trait) on a specific occasion is inadmissible.  

6. Ways around the propensity box:

a. Proving he was there, or that he lied.  Probably limited by a limiting instruction under rule 105.

b. May exclude under Rule 403 if judge believes jury will not heed limiting instruction.
iii. Rule 404b recognizes specific permissible routes around the propensity box.  Evidence of other crimes, wrongs, or acts, is not admissible to prove character to show action in conformity therewith.  But may be admissible for other purposes, such as proof of motive, opportunity, intent, preparation plan, knowledge ,identity, or absence of mistake or accident.

1. Any acts other than those directly at issue in the case.  

2. Exclusion in 404b is superfluous, restates 404a.  As is may be admissible for other purposes.  Evidence of evidence admissible for any purpose other than character to show action in conformity therewith.  List is illustrative.  

3. Does not require trial judge to admit evidence of other acts consistent with 404b.  Admission remains within the judge’s discretion.  Generally evaluate under Rule 403.

4. List are not exception to 404a.  Merely examples of things not banned by 404a.  
5. Six exceptions to 404a.  404b are not them.  404b count only if they avoid the propensity box. 

6. Operates in civil cases and not just on character propensity.

iv. People’s behavior influenced more by the situation than by inherent traits.  But inconsistency may reflect traits, just traits that require a personality profile to decode.  Behavior more commonly results from the interaction of a variety of forces.  
b. Routes around the box

i. Proof of knowledge

ii. Proof of motive

iii. Proof of identity

iv. Proof of Modus Operandi: This could not be anyone else’s crime.  Similarities must be so distinctive that an inference tha nobody else could have committed this crime overcomes the jury’s temptation to engage in propensity reasoning.  US v. Trenkler 1st Cir. 1995:Bomb falls from father’s car, goes off when bomb squad trying to defuse it.  Son and friend charged.  Two cops died.  Offered evidence that Trenkler had previous constructed a remote-control device, the Quincy Bomb of 1986, to establish Trenkler’s identity as the bomb maker.  Similarity in deisgn, choice of components, overall MO compelled he made them both.  D attorney stipulated Trenkler built the Quincy bomb. Gov expert says definatley the same bombmaker, D expert said inconclusive and insufficient distinguishing qualities to identify.  ATF computer program narrowed 40k bombs to 7, manually identified more similarities between Quincy and Roslindale.  

1. D appeals, claims Quincy insufficiently similar to be relevant to identity in Roslindale bomb case.  Circuit Two part test:

a. Whether evidence has some special relevance independent of tendency to show criminal propensity.

b. Careful 403 analyis to see if probative value is not substantially outweighed by the danger of unfair prejudice.

2. Special relevance requires high degree of similarity, sufficient to earmark as made by same individual.  Exact match not necessary.  

a. A number of less unique common features together may be strong enough.

b. Balance tips in favor of admission.

c. Uniquness of crime itself, bombing, distinctive already.  

d. Building for friend, had someone else get supplies, close geographically.  

3. With substantial similarities and differences, no abuse of discretion in finding special relevance.

4. Well within 403 discretion.  Important to Gov case, substantial evidence of similarity, but some risk of unfair prejudice.  

c. US v. Stevens- Black man mugs two white air force officers and sexually assaults the woman at gunpoint. 8 poster photo array of most wanted, victim identified D, second victim thought resembled but pictured heavier. Both separately identified him out of 7-person lineup.  Convicted on second trial.  Reverse 404b issue, third victim (black) with similar MO and description says D is not the guy.  Same area, similar time, stolen checks cashed in same city.  Evidence of other crimes used to exonerate D, reverse 404b.  Trial court in NJ case tried to require “signature” similarity.  Reversed, less required of D to use defensively.  Prejudice to D is the main reason for 404b, and doesn’t apply when D wants to use it.  Only a question of relevance.  Balance probative value with undue waste of time and confusion of the issues.  401 not outweighed by 403 balance.  Need not assert to prove previous misidentification by witness or prove “signature” crime.  Need only have tendency to negate guilt and pass 403.  
i. Could pose unfair prejudice against government, but didn’t in this case.
d. US v. Degoerge 2004: Yacht insurance fraud scheme.  Owned by front company because D had been compensated for yacht loss thrice.  Trial allowed admission of three prior boats insured, claimed lost at sea, and not recovered, but not that insurance paid for loss.  Yacht refused to sink, Italian authorities found them.  D made up story about Russian submarine captain.  Convicted of fraud.  

i. Admitted to explain why D distanced self from boat ownership

ii. Two categories of “inextricably intertwined” evidence

1. Prior acts admissible if evidence “constitutes a part of the transaction that serves as the basis for the criminal charge”

2. Prior acts admissible “when necessary to do so to permit prosecutor to offer a coherent and comprehensible story.”

iii. Too far removes to be part of the same transaction in 1, but fits into second category.  Important factual connection to several counts of the indictment.  Alleged sham transaction to hide boat ownership, relevance of transactions and conealment depends on why could not get insurance in own name.  

e. Absence of accident- accidentally shot wife while cleaning gun.  Admissible that already used this defense once?  Men’s wife dies in bath.  Admissible that two previous wives died in bath?  Not for character, but only to determine whether accidental or designed, whether he had a system of marrying and killing women.  Unusualness of occurrences and number of occurrences.  
i. Accidental vs. Planned.  Proof of absence of mistake or accident is specific other purpose in 404b.  

ii. Determining whether system of murdering women he married.  Proof of motive and plan, also listed under 404b.  

iii. Card game, since unusual and number of times repeated.  Sheer improbability, Doctrine of Chances, recognized in some places as around the box.  Scholars differ on whether really avoids box, at least one of those occurrences was not by chance, or D is the unluckiest person ever.  May lend to character evaluation, but definitely doesn’t require it.  
1.   But if not for the propensity of a guilty person to repeat the crime, there would be no probability.  

f. Huddleston v. US 1988: Interstate selling of stolen goods.  Need to prove he knew the tapes were stolen.  Similar acts admitted to show petitioner’s knowledge.  Sold large numbers of tvs and appliances to other people for much less than market.  All provided by same supplier who said obtained legitimately, D sold on commission.  Pros and judge said not on trial for selling TV’s, but only relevant to show knowledge.  Appellate said failed to prove D knew TV’s were stolen, reversed, then changed their mind saying proven by preponderance of evidence, and need not prove by clear and convincing.  Admissible if sufficient evidence for jury finding that committed the similar act under 104b analysis.
i. Probative of material issue other than character?
ii. Need to be proven in preliminary hearing to judge by preponderance of evidence before admitting

iii. Only relevant if TV

g. Propensity Evidence in Sexual Assault Rule 413, 414, and 415. Exceptions to propensity Ban.  Permit admission of evidence of D’s other acts of sexual assault or child molestation on any relevant matter, including propensity to commit sexual assault and child molestation offenses.  

i. Lannan v. State rejected common law rule that was basically was what 413-415 actually does.  Testimony of multiple uncharged molestations.  Court abandons depraved sexual instinct exception.  Adopted federal rule 404b instead.  
1. Exception existed because of recidivist rationale and need to bolster testimony of victims about acts that would otherwise seem improbable standing alone.  Protect vulnerable children.  

a. Rescidivism- sexual offenders repeat crimes more than others.  But is high in drug offenses too.  

b. Bolstering- originated in less jaded era.  We are no longer so slow to believe.  Really just trying to make it easier to convict child molesters.  
2. Sexual misconduct evidence may still sometimes be admissible under 404b when proves things like motive, opportunity, intent, preparation, knowledge, identity, or absence of mistake.  Affirmed conviction.  

ii. State v. Kirsch rejected prosecution argument that evidence of previous sexual acts do not violate 404a propensity ban.  Rule 413-415 not prevent federal prosecutors from having to explain.  13 counts for conduct against 3 girls.  3 others testified about similar conduct.  Youth pastor, poor girls from dysfunctional families with no father figures.  Gave them clothes, molested them.  Common pattern.  
1. Motive- Desire for sexual activity with a certain type of victim.  But that is propensity, not motive.  

2. Intent- must have evidence independent of propensity that shared intent on occasions of charged and uncharged acts.  Purposeful selection shows intent?  No, just propensity.  

3. Common Plan- requires more than a pattern or systematic conduct.  Other bad acts must be constituent parts of the same overall scheme.  

h. 8 states adopted federal rule 413 equivalent.  Legislative history:

i. General rule of admissibility in sexual assault and child molestation cases for evidence D committed offenses of same type on other occasions.  Avoid rape and molestation by strengthening power to convict perps.

ii. Supercede 404b for sex cases: authorize admission and consideration of evidence of uncharged offense for its bearing on any relevant matter, including D’s propensity to commit sexual assault of child molestation offenses, and probability of false or mistaken accusation.  403, disclosure, and hearsay still apply.

iii. Justified by distinctive character of sex cases, exceptionally probative history of similar acts in molestation because of unusual disposition to have sexual or sado-sexual interest in children that does not exist in normal people.  And because children appear less credible.  Public interest in illuminating the credibility of the charge and denials thereof.  Difficult credibility determination in rape as well.  Presumption in favor of admitting prior sexual offenses.  Typically relevant and probative, and probative normally outweighs risk of prejudice.  Both convictions and uncharged offenses with no time limit.  

iv. Judicial conference recommended against 413-415, unduly prejudicial. Drafting problem requires admission regardless of hearsay or 403 “is admissible” language.  Affects sexual harassment cases.  
v. More likely to repeat? 7.7% of released rapists rearrested for rape.  33.5% of released larcenists, 31.9% of released burglars, 24.8% of drug offenders.  Only homicide had lower recidivism than rape.  More likely to be rearrested for rape than released other prisoners.  Many rapes unreported.  Only convicted rapists pictures are shown in array, and jury overvalues that data.  
i. US v. Gaurdia 10th 1998- Dr. Gaurdia charged with sexually abusing 2 gynecological patients at Air Force Base.  4 women supported charge alleging abused them in same manner.  District court excluded under 403 balance. 

i.  413 threshold requirements required:

1. D accused of offense of sexual assault.

2. evidence proffered is evidence of D’s commosion of another offense of sexual assault.

3. (challenged in this case) relevance.  Propensity evidence is relevant. Evidence is probative of guilt because proves propensity.
ii. 403 balance.  413 says such evidence “is admissible” and adds no qualification like 412 does.  But 402  does not contain exception to 403.  403 applies to 413.  
1. unfair prejudice, confusion of issue or misleading the jury, undue delay, waste of time or needless presentation of cumulative evidence.  Two misapplicaitons of 413:

a. Exclude 413 evidence because traditionally too prejudicial.  But must allow admission of some evidence excluded previously.

b. Restrain 403 analysis because legislature judged admissible.  

2. 413 removes per se exclusion of character evidence, still consider traditional risk of prejudice.  Conviction for other crimes, or convict bad man.  413 favors introduction of evidence.  But no especially lenient 403 analysis.  Exceptions to 404a must also pass 403.  Should not alter 403 analysis for 413 evidence.  Provativeness depends on similarity of other acts to those charged, difference in time, frequency, intervening events, need for evidence beyond testimony of D and P.  Important to make clear record of 403 weighing for 413 evidence.  
3. Proper exercise of discretion to exlude evidence to avoid misleading jury.  Not a credibility issue.  Subtle factual distinctions between cases make the trial for 2 victims a trial for 6.  

j. US v. Mound 8th 1998: 403 analysis prevents challenge to 413 for constitutional infringement of due process.  That rule of propensity is exalted does not place it in the constitution.  Dissent from denial of rehearing.  Rule against propensity as important as proof beyond reasonable doubt.  
6. Proof of D and V’s character- 404a1-2 and 405. Michelson v. US 1948: Convicted of bribing federal revenue agent.  D admitted passing money but claimed responding to agent’s demands, threats, etc., amounting to entrapment.  Question of who to believe.  D’s counsel brought out that convicted of misdemeanor trading counterfeit watch dials in 1927.  On cross examination on application to deal in jewelry said never arrested or summoned.  D called 5 witnesses to show has good reputation.  P asked character witnesses whether they had heard about 1927 conviction.  2 had.  Then asked whether heard arrested for receiving stolen goods in 1920.  None had.  D objected. P supplied paper record of arrest which D did not challenge.  Just gave limiting instructions.  Is such cross-examination of character witnesses permissible?

a. Common law courts almost unanimously disallow evidence of D’s evil character to establish probability of guilt.  Merely closes off character, disposition and reputation from prosecutor’s case in chief.  D may bring it up to resolve probability of guilt.  May be enough to acquit.  Character witnesses may testify from hearsay, testimony is solely based on hearsay.  Not what he has seen himself, nor specific acts of D, just what he’s heard.  Summarize what head in community even if said by people less qualified to judge than himself.  Shadow his daily life has cast in the neighborhood.  

b. D thereby throws open the entire subject to P which was kept closed for D’s benefit.  P may introduce evidence of damaging rumors, even if not well grounded.  Prevent D from profiting from unfair advantage.  Judge asked if real to make sure P not doing it unfairly.  Question invited hearsay, asked about arrest not conviction, for offense not closely similar to one at trial, and many years past.  Have you ever heard is generally approved, whereas do you know” is not allowed.  
i. Arrest whether convicted or not is admissible in cross of character witness.  Prior arrest does not, however, undermine credibility of the witness.  But may undermine reputation of accused.  Arrest admissible because P has right to rest qualifications of witness to bespeak the community opinion.

ii. Receiving stolen goods in bribery trial?  Appeal though dissimilarity too great to sustain inquiry, but precedent allows it.  Reputation broader than specific crimes.  Cross may take in as much ground as testimonhy is designed to verify.  
iii. 27 years prior.  Reputation dissipates after generation.  Court has discretion to exclude reputation evidence so long before trial, unless recent misconduct revived them.  Two witnesses dated conduct to 30 years.  Admission is therefore not an abuse of discretion.

c. Dissent: Court may say not to assume he was so arrested, but jury must so assume since judge let them hear it.  

d. Rule 404a1 permits criminal D to offer proof of pertinent traits of own character.

e. Rule 404a2 permits criminal D to offer proof of pertinent traits of victim’s character.  Applies to self-defense against violence charges.  Victim is violent person, acting in conformity with propensity, was first aggressor.

f. Both are explicit permission to go through propensity box.  D has sole option to open the box.  Iof D offers evidence (even non-character evidence) that victim was first aggressor, P gets to offer evidence of victim’s peaceful character.  

g. Manner of 404a1-2 proof is presented is controlled by Rule 405a, which permits character witness to testify in form of opinion or reputation only.  Cannot prove character from evidence of specific acts (common law) because greatest capacity to arouse prejudice, confuse, surprise, etc.

i. 405a does permit inquiry into relevant specific instances of conduct on cross-examination of character witnesses.  Asks about specific acts to test witness’s knowledge of D’s reputation or familiarity with D (reputation or opinion evidence).  

ii. 404a1-2 and 405a almost word for word with Michelson CL, Except:

1. 405a allows proof either by reputation or opinion, CL only reputation.  

2. If D offer evidence of victim’s chatacter, P may offer evidence that D has same trait even if D has not put own character in issue.  

h. Only criminal D: Overruled perrin doctrine for 1983 wrongful killing

i. Why not prosecutors?

ii. Why not civil litigants? Special dispensation to protect life and liberty. Criminal D has lower standard of proof.  More probative that would never do such a thing and didn’t do this thing than would sometimes do such a thing so did this thing.  Little risk of unfair prejudice to government.  

i. Distinguishing proof oc character under 413-415: 405a proof by reputation or opinion does not apply to 413-415, which require proof by specific acts, sexual offenses.  

j. Distinguishing proof of character under 405b- if character or trait of character is essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct. Not material whether victim was violent to self-defense claim since self-defense depends only on whether D is reasonably in fear.  May help prove fear was reasonable.  405b applies only when the existence of the character trait- and not any conduct done in conformity with that trait- is the thing to be proved.  3 most common rare:
i. Rebutting entrapment defense- D predisposed to crime, not entrapped.  Need not prove acting in conformance with disposition, just existence of disposition.

ii. Rebutting defense of truth in a libel or slander action: Trial focuses on whether P really is thief, bully, or liar.  Existence of character trait is critical.

iii. Resolving a parental custody dispute- character relevant to good or bad parent.  

iv. In each aim is to prove existence of character trait, not action in conformity with it. Never infers did this act from propensity, avoids the box completely.    246-78 608-9
7. Impeachment and Character for Truthfulness: Casting doubt on accuracy or trustworthiness.

a. Allegations of Mistake vs. of mendacity- That’s an error vs. That’s a lie. Mistake.  May offer other evidence on these issue so long as meets 401 and 403. Character evidence rule allows you to cast doubt on powers of:

i.  perception: question eyesight, hearing, lighting at the crime scene

ii. memory: question the passage of time, witness’s age.

iii. narrative accuracy: suggest they misspoke

b. Non-character impeachment (deceived)- claiming witness is lying now says little about witness’s general tendency to tell the rtuth.

i. Contradict by conflicting evidence: other witness, surveillance photo, contrast witnesses claim with common life experience.

ii. Contradict by past inconsistent statement: since inconsistent on this point, shouldn’t be believed on this point.  May apply to misperception.  But absent explanation, inconsistent statement of fact invite suspicion of intent to deceive.  

iii. Evidence of Bias: relationship between witness and party that might lead them to slant testimony for or against the party.  Not just like, dislike or fear of party, but self-interest in the outcome.  US v. Abel.  Corruption, lying for fee or gain, is a form of bias. Bias treated like motive, non-character-based reason for acting.
iv. None of 1-3 depend on inference that witness is generally a liar.  

c. Character-based impeachment- witness is, by trait, a liar, and lied in comformity with that trait.  Rule 403(a)(3) specifically permits propensity evidence concerning character as provided in rules 607-609.

i. Rule 607p- Either party may attack a witness’s credibility.  May attack own witness.  

ii. Rule 608(a)- either party may offer evidence of a witness’s character for untruthfulness.  Opponent may then rebut the character evidence.  All must be in form of opinion or reputation.  Permitted inference that witness has bad (or good) character for truthfulness and therefore is more (or less) likely to have lied in this case.

iii. Rule 608(b): A party may ask a witness during cross examination about “specific instances of conduct of the witness to attack or support the witnesses character for truthfulness.  Permitted inference that past lies (or similar conduct) are evidence of her general bad character for truthfulness and that acting in conformity with it now.

iv. Rule 609: Either party may seek to impeach a witness by showing her past conviction of a sufficiently serious or deceptive crime.  Permitted inference that past crime is evidence of general immorality or lawlessness, and acting in conformity with that trait, lying now.

d. 608- Impeachment by opinion, reputation, and cross-examination about past lies. US v. Whitmore DC Cir. 2004: Convicted on firearm and drug charged.  Judge wouldn’t let him attack credibility of arresting officer.  Claimed officer fabricated story about gun and planted gun in window well.  Newspaper writer wrote story about complaints against officers, would testify officer had reputation as a liar.  Local defense attorney would testify that officer had reputation as liar among defense attorneys and that was his opinion too.  Officer’s acquaintance would testify that when he tried to collect property of an arrested friend of his there was no property to collect, and was wrongly arrested by officer for drug possession.  Also wanted to cross examine officer about suspended driver’s license and failure to report suspension and failure to pay child support; had documentary proof.  Show inclination to dissemble and evade the law.  Judge refused all.
i. Foundational Requirements- 608Character witness must be qualified by acquaintance with the witness, his community, the circles within which he has moved, as to speak with authority of the terms in which the generally the witness is regarded.  Michelson v. US.  

1. Close to time of trial: But neither reporter nor old acquaintance had contact with officer or his community for some time.  Too remote in time from trial (must be acquainted at time not too remote from trial). US v. Lewis

2. Represent real community, sufficient people- Lawyer, weak foundation because relies on conversations with only a few other defense attorneys, a subset of the proposed legal community.  Williams v. US.  Community must not be so parochial that each member of community forms opinions based on the same set of biases.

3. No abuse of discretion.

4. Opinion foundation less stringent than reputation foundation.  Still, opinions lacked sufficiently supportive factual information to be credible, so would have been 403 unfairly prejudicial. Exclude conclusory observations.

ii. Cross-Examination 608(b) specific conduct must be probative of witness’s character for truthfulness.  Not confined to criminal convictions.

1. Trial court excluded suspension and child support because no basis, record was inadmissible hearsay.  But counsel need nonly have a reasonable basis for asking questions which tend to incriminate.  Questioner must possess some fact supporting a genuine belief that the witness committed the offense or degrading act.  Copy of suspension record was sufficient basis for cross exam, counsel readily admitted would not admit record itself but would be bound by Soto’s answer.  Judge assumed he would deny.  Court lacked basis to say officer would lie, failed to conduct voir dire.  Abuse of discretion.

2. 608(b) specific instances of conduct must be:

a. Probative of truthfulness or untruthfulness

b. May not be proved by extrinsic evidence, lawyer must accept witnesses answer to the question.  

c. Must survive Rule 403 weighing: discretion of court.

d. Question must be rooted in fact.  Lawyer may not ethically ask about specific conduct instance without good-faith basis for believing it took place.  Must have information that reasonably leads him to believe the acts have in fact been committed.

e. Rule 611(a)(3) imposes 5th limitation: Trial judge must exercise reasonable control to protect witnesses from harassment or undue embarrassment.

f. Most courts won’t allow rule 609 evidence in through 608b.  11 year old conviction may be excluded by 609.

3. Witnesses character must have been attacked first for evidence of truthful character to be admissible.  608(a)(2).  

e. Rule 609: impeachment by past conviction.  Convicts originally barred from witness stand.  1850, states allowed felons to testify but made conviction admissible.  Now they have to testify and be impeached or look bad, so now they plead. 45% of D’s with record testify, 62% of D’s without record testify.  52% of juries learned about criminal record when D testified, 9% when D did not.  In weak cases, dominant testimony is not to convict.  But in strongest of weak cases, prior record prompts conviction.  Prior record makes little difference in cases with strong or average evidence.  In cases close to but below but below average conviction strength, prior conviction can lead to new conviction.  
i. US v. Brewer: charged with kidnapping and transporting stolen motor vehicle.  D wants to suppress past convictions as impeachment if D testifies.Rule 609 places burden on government despite D filing the motion. Requirements of 609:  

1. 609(a)(1)- felony.  All met.

2. Court determine that probative value of admission outweights prejudicial effect to D.

a. 609(b), convictions over 10 years old get special provisions

b. Do not apply because:

c. Over 10 years old not admissible unless court determines interest of justice that probative value of conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.

d. Gov must give advance notice of intention.  

3. Within last 10 years, conviction date + minimum sentence = clock starts ticking.  Release date determinative if later.  Parole restarts the clock if it’s revoked.  
4. 609 balancing test: McGowan’s factors.

a. Nature of crime- violent history for violent crime, no

b. Time of conviction and subsequent history, continued to break law on parol, yes.

c. Similarity between past and charged crime, more similar, no.

d. Importance of D’s testimony.  If important, don’t admit past convictions.

e. Centrality of credibility issue. If D’s credibility is central, admit.  

5. Prior kidnapping not admissible, others are ok.  One more is just overkill, and too prejudicial. 278-305
ii. 609 often during cross-examination introduce previous conviction.  Document may be admitted instead.  No inquiry into details allowed, but some judges let witness explain.  Judges rigorously enforce 609a1 and b.  

1. 609a1: available penalty, not penalty actually assessed.  Generally a felony, but doesn’t matter what designated.  If potential for one year, then it counts.

a. Admissible against witness other than accused only if survives 403.  

b. Stricter test if offered against accused, probative value must outweigh potential to cause unfair prejudice to D.  Determined by 5 factors.

c. Judges can admit past conviction and withhold nature of conviction.  But they generally admit the nature of the past crime.  2d Cir. Rejected district courts practice of routinely stripping crimes identity.  
2. 609(a)(2)- some convictions particular propbative of untruthful character and shall be admitted regardless of punishment.  Admission not within discretion of trial court. Always to be admitted. Only 609a2 escapes 403 and other weighing tests.  Only applies when readily determined that establishing the elements of the crime requires proof of an act of dishonesty or false statements by the witness.  Like perjury, subornation thereof, false statement, criminal fraud, embezzlement, or false pretense.  Generally the ultimate criminal act was itself an act of deceit.

a. 1990 note, bank robbery and larceny are not typically crimes of dishonesty.  No deceit, they mean business.

b. Nor would simple theft, DC circuit, stealth, not deceit. Dishonesty is used narrowly, not a breach of trust or integry, fairness, but deceitful behavior.

c. 2006 amendment wants to ban mini trials where judge plumbs the record of the previous trial, only if readily determined.  Examples: statutory elements, face of judgment, indictment, statement of admitted facts, jury instructions.  Unless finds evidence on face of paper record, inadmissible under 609a2 even if exhibited dishonesty in the process of committing the crime.
d. Subject to constraints of 609b-d.

3. 609b- more than 10 years old, excluded unless probative value substantially outweighs prejudicial effect.  Reverse 403 is stricter than 609a1.  REubttable presumption of nonadmission.

a. Endpoint could be date of present indictment, trial begin date, date witness testifies. Indictment date preferable to avoid delay.

4. 609d- Juvenile adjudication are never admissible in civil cases or to impeach criminal defendants.  Against other witnesses in civil case have strictest standard of all admissible, only if admissible if were an adult and court is satisfied that admission is necessary for fair determination of guilt or innocence.

5. Various admission standards, permissive to restrictive:

a. 609a2: admit crimes requiring proof of dishonesty subject to limits of 609b-c.
b. 609a1: if witness is not criminal defendant, evidence of felonies (punish by year) shall be admitted, subject to 403

c. 609a1:if witness is criminal defendant, felonies admitted if probative value outweighs prejudicial affect to accused.

d. 609b: If more than 10 years since later of date of conviction or release from confinement, not admissible unless in interests of justice, probative value substantially outweighs prejudicial effect.

e. 609d: juvenile never admissible in civil case or to impeach criminal defendant, but may impeach another witness in criminal case if otherwise qualifies in 609 and admission is necessary for fair determination of issue of guilt/innocence.

6. Reflect judgments on probativeness:

a. 609a1, more serious crimes suggest ready to lie under oath.

b. 609a2, deceit crimes are especially probative, so automatic.

c. 609b, more recent more probative eof present character.

d. 609c, successful rehabilitation diminishes probativeness, and later finding of innocence reduces to near zero.

e. 609d, if juvenile, greater chance that character changed.

7. Reflect judgment on prejudice:

a. Protect criminal defendants more.

iii. If trial judge wrongly admits evidence of pas convictions to impeach D, D may appeal if D testified at trial, and if prosecutor introduced evidence of the contested conviction.

1.  Luce v. US: Judge tentatively ruled that past convictions would be admissible.  Didn’t testify, convicted, appealed.  Failure to testify barred appeal.  Impossible to review how badly challenged evidence would have harmed the case.  Any harm from in limine ruling permitting impeachment is speculative.  

2. Ohler v. US: Government requested in limine hearing, judge said past conviction would be admissible.  D testified anyway.  Her lawyer questioned her about the past convictions on direct, she was convicted, and appealed.   D’s introduction of evidence barred appeal.  Party introducing evidence cannot complain that erroneously admitted.  

a. Dissent- there’s a record to review.  Luce doesn’t apply.

b. State courts may allow appeal for D’s who introduce preemptory impeachment evidence.  Some states do.
3. Using prior record solely to assess credibility and not to determine propensity to commit current crime.  In 1968 98% of lawyers and 43% of judges believed jurors cannot do so.  Study compared conviction rates based on prior crimes admitted, perjury vs. otherwise.  No record, same crime, dissimilar crime, perjury.  Limiting instructions.  

a. Credibility ratings of D did not vary by prior conviction. Credibility not higher with no priors nor lower with perjury.  Defendant’s credibility was always lower than other witnesses. 3.58 and 3.18 compared to 7.52 and 7.3 (autotheft and murder).  
b. Conviction rates varied by prior conviction.  Same crime had higher conviction rate than perjury or dissimilar crime.

c. 56% said prior conviction increased likelihood of guilt, 38% said didn’t influence.  13% of finding guilty said prior conviction was critical. 2/3 in same crime, 1/3 in perjury.

f. Rehabilitating witneses- support witnesses character for truthfulness.
i. 608(a)(2)- party may rehabilitate own witness’s character for truthfulness only after its attacked by the other party.  May use any of 608 techniques. Trick is to tell what is an attack on character for truthfulness.  

1. Offered opinion or reputation testimony about witness’s bad character for truthfulness (Rule 608a).

2. Elicited on cross-examination evidence of specific acts of witness that are probative of untruthful character (Rule 608b)

3. Offered evidence of past conviction under Rule 609

4. Attack truthfulness of testimony in this proceeding?

a. Evidence of bias: advisory committee says NO
b. Contradiction by past inconsistent statement: 

c. Contradiction by conflicting evidence. Maybe
i. If can be explained by mistake of perception, memory, or narration, and might not be a lie at all, contradiction certainly is not an attack on character for truthfulness.

ii. If contradiction suggest lied intentionally and pervasively, might be an attack.

5. May corroborate truthfulness of testimony in this proceeding using non-character evidence without 608 rules.  Need not wait for attack.  Subject to 403 rules.

g. Use of extrinsic Evidence- Common law says extrinsic evidence not admitted on a collateral matter.  

i. Character evidence context- 

1. 405a- asks character witness on cross whether heard specific act was committed by person about whose character they are testifying.  May not present extrinsic evidence of act. D’s character

2. 608b- during cross of witness about specific insteances of conduct bearing on character for truthfulness, except for conviction of crimes in 609, may not be proven by extrinsic evidence. Witness’s character.

3. Extrinsic evidence tending to prove both a collateral and other matter may be admissible.  608b bars only if sole purpose is to prove character for veracity. If also proves bias toward D, admit. Bias evidence is not character evidence under 608; not collateral. Evidence tending to prove witnesses bias, prejudice, or motive to lie is so significant, not a mere collateral mater but exculpatory, may be established by extrinsic proof and by cross examination impeachment.  
4. Pisari facts got opposite results.  Asked whether committed robbery by knife in 1977.  Not convicted, so not admissible under 609.  but admissible for

a. Specific instance of conduct shoing character for untruthfulness under 608b

i. Marginal probative value for truthfulness in old knifepoint robbery.  Even if proper:

ii. 608b barrs follow up qeustionsing because extrinsic.

iii. 608b bars extrinsic evidence offered to show witness’s character for truthfulness, not that lied about non-character matters in this case, like bias or contradiction.

b. Evidence of previous act so similar that tended to show identity, admissible under 404b.

i. Then ATF witness admissible under Abel.  If comes in for other purpose, not character, not constrained by character evidence rules.

ii. Court said not admissible under 404b, not distinctive enough to infer identity.

ii. Contradicting specific testimony context.  Color of light is not collateral, so extrinsic evidence allowed.  But if said parked car was red, car color was collateral at test of accuracy regarding color of the light.

1. Common law Hitchcock rule says not admissible. Extrinsic evidence to contradict witness s only if subject had such a connection with the issue in dispute that litigant would be allowed to give it in evidence independent of value in contradicting witness.  Because became relevant due to other sides testimony, could not have admitted it initially.  But can cross examine on it.
2. Modern 403 approach: counterproof is admissible if it contradicts on a matter that counts, but not otherwise.
3. extrinsic evidence for non-character impeachment (like inconsistent statement, bias, and mental capacity) admissibility is determined by 402/403,

8. Rule 804(b)(3) of the Federal Rules of Evidence excepts a statement of an unavailable declarant from the general proscription against hearsay if, when the declaration was made, it "so far tended to subject the declarant to civil or criminal liability ... that a reasonable person in the declarant's position would not have made the statement unless believing it to be true." Fed.R.Evid. 804(b)(3). The rule expressly requires that "[a] statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement." (emphasis added) In this case, however, we are considering statements uttered outside the realm of the courtroom that inculpate an accused. The rule contemplates admission of such statements but does not by its terms regulate their introduction. See Fed.R.Evid. 804(b)(3) advisory committee's note. The draftsmen of the rule "left to the courts the task of delineating prerequisites to the admissibility of inculpatory against-interest hearsay," with "the central underpinning of such a safeguard ...the confrontation clause of the United States Constitution." United States v. Alvarez, 584 F.2d 694, 700 (5th Cir.1978). The appellants urge that the confrontation clause mandates, although the rule does not so expressly provide, that admission of againstpenal- interest hearsay that inculpates an accused be conditioned on corroboration.

a. Several circuits have judicially grafted a requirement onto the rule that an inculpatory declaration be corroborated by other "indicia of reliability," see, e.g., United States v. Riley, 657 F.2d 1377, 1383 (8th Cir.1981); United States v. Palumbo, 639 F.2d 123, 131 (3d Cir.1981); United States v. Oliver, 626 F.2d 254, 260 (2d Cir.1980); United States v. Alvarez, 584 F.2d at 700, or circumstances clearly indicating its trustworthiness. Alvarez, 584 F.2d at 701. 
b. The court in Alvarez, upon which the appellants rely so heavily, opined that trustworthiness may be determined by analysis of two elements: (1) the probable veracity of the in-court witness, and (2) the reliability of the out of court declarant. 584 F.2d at 701 (citing United States v. Bagley 537 F.2d 162, 167 (5th Cir.1976)).
c. This circuit has not considered whether the admission of all inculpatory statements against penal interest must be conditioned upon corroboration nor need we do so here since the facts adduced in the record are more than sufficient to corroborate Wayne's extrajudicial statements. The appellants do not challenge the veracity of the in-court witness, in this case Ms. Brown. 

d. Turning to the second prong, the Alvarez court noted that "the traditional surety of reliability" of the out of court declarant is "the statement's contravention of the declarant's interest." 584 F.2d at 701. The statements uttered by Robert Wayne and recounted by Gail Brown were indisputably against Wayne's penal interest *193 and, in fact, the appellants do not argue that they were not. Although the appellants do not dispute that Wayne's statements were such that a reasonable person in his position would not have spoken them unless believing them to be true, they urge that Wayne's addiction to cocaine and his substance abuse deprived him of the capacity to appreciate this fact; the inability to judge the impact of the statements on the declarant's penal interest robs the statements of their trustworthiness and makes their admission inimical to the goals of the confrontation clause. None of the cases cited by the appellants supports this conclusion.
e. Drunk or high doesn’t prevent admission, just one indicator of reliability.
f. Often corroborated.
g. Story suggests he knew it was against his penal interest because he tried to hide that he was still with her.
h. The trial court initially found that the incidents were admissible as statements against interest under Rule 804(b)(3) of the Federal Rules of Evidence. At the close of evidence, however, the court conducted a Petrozziello [FN1] hearing at which it concluded that the events qualified as statements of a co-conspirator under Rule 801(d)(2)(E).
i. Rule 801(d)(2)(E) requires that the statement by a co-conspirator have been made "during the course of and in furtherance of the conspiracy." The appellants argue that they were charged only with a conspiracy to rob banks and thus the crimes committed by Wayne were not in furtherance of the conspiracy. But the appellants' view *194 requires a too restrictive interpretation of the rule and is not in harmony with this circuit's precedent. [2] The record demonstrates that the disputed events occurred well within the time frame of the crimes charged in the indictment. See, e.g., United States v. Kaplan, 832 F.2d 676, 685 (1st Cir.1987). When a party knowingly boards the "conspiracy train," he assumes responsibility for all conduct whether or not he is conscious of its extent. United States v. Baines, 812 F.2d 41, 42 (1st Cir.1987). The declarations must have advanced the objectives of the scheme, Kaplan, 832 F.2d at 685, but there is "no talismanic formula for ascertaining when a conspirator's statements are 'in furtherance' of the conspiracy." United States v. Reyes, 798 F.2d 380, 384 (10th Cir.1986) (citations omitted). The Reyes court concluded that it is sufficient that the statements were intended to promote conspiratorial objectives. Id. In United States v. Moody, 778 F.2d 1380, 1383 (9th Cir.1985), 
j. The Mills court observed that, when it is difficult to draw a line between the crime charged and other events with which it is "inextricably intertwined," such evidence is proper if linked in time and circumstance with the crime charged, 704 F.2d at 1559 (citing 2 J. Weinstein & M. Berger, Weinstein's Evidence ß 404[10], p. 404- 60 (1982)), or if it is necessary to complete the picture of the crime on trial. 704 F.2d at 1559 (citing United States v. Wilson, 578 F.2d 67, 72 (5th Cir.1978)). 
k. Just as statements persuading a coconspirator to remain within the conspiracy are "in furtherance of that conspiracy," statements and actions by which a co-conspirator proves his worth to carry out the aim of the conspiracy are in furtherance of that conspiracy and intended to promote its objectives. Therefore the trial court did not err when it admitted.
l. The Supreme Court, in Manson v. Brathwaite, 432 U.S. 98, 114, 97 S.Ct. 2243, 2253, 53 L.Ed.2d 140 (1977), concluded that reliability is the "linchpin" in deciding the admissibility of identification testimony. The Court directed attention to the factors indicating reliability previously set out in Neil v. Biggers, 409 U.S. 188, 199-200, 93 S.Ct. 375, 382-383, 34 L.Ed.2d 401 (1972). See also United States v. Alexander, 868 F.2d 492, 494-496 (1st Cir.1989). They include the opportunity for the witness to view the defendant at the time of the crime, the witness's degree of attention, the accuracy of his prior description, the level of certainty demonstrated at the confrontation, and the time between the crime and the confrontation. 409 U.S. at 199-200, 93 S.Ct. at 382-383.
m. Objected to admission of prior conviction.  Court found not abuse of discretion.
n. activity is admissible if probative of the existence of a conspiracy or the participation of an alleged conspirator, "even though they might have occurred after the conspiracy ended." Anderson v. United States, 417 U.S. 211, 219, 94 S.Ct. 2253, 2260, 41 L.Ed.2d 20 (1974)
o. In this case, the trial court did not admit the evidence as proof of identity but admitted it as proof of the nature of the association between Bramble, Fields, and the other conspirators in 1983.
p. Although proximity *198 in time is a factor to be considered, Rule 404(b) is not constrained by the ten year limitation applicable to Rule 609(b). Of course, if the acts admitted under rule 404(b) are too remote in time, this substantially weakens their probative value and weighs in favor of exclusion. This is especially true in cases in which the evidence is probative of intent. See United States v. Rubio-Gonzalez, 674 F.2d 1067, 1075 (5th Cir.1982).
q. It is evident that there is no absolute rule governing the number of years that can separate offenses. The court must apply a reasonableness standard that examines the facts and circumstances of each case. United States v.Engleman, 648 F.2d 473, 479 (8th Cir.1981).
r. By no means does this mean that acts of concealment can never have significance in furthering a criminal conspiracy. But a total distinction must be made between acts of concealment done in furtherance of the main criminal objectives of the conspiracy, and acts of concealment done after these central objectives have been attained, for the purpose only of covering up after the crime.
s. The government alleged and proved a conspiracy to rob banks and armored cars which extended beyond the date of Wayne's murder. Wayne frequented the Original after the Fall River robbery and told Gail Brown and his father that he and his group were planning additional robberies
9. Rule against Hearsay is about liability.  Regular testimony subject to perception, memory, narration or sincerity corruption.  Tested by the oath, demeanor evidence (jurors scrutivnize), and by cross examination.  To rely on hearsay testimony jury must rely on all four testimonial capacities of testifier and all four of witness.  Oath, demeanor evidence and cross-examination reach only the testifier, so acceptance relies on untested testimonial capacitites.  A’s statement 
an out of court declarent), testified about by B, is hearsay if offered to prove the truth of the statement.  Hearsay is an [out of court] statement (other than one made by the declarant while testifying at the trial or hearing) offered in evidence by a litigant to prove the truth of the matter asserted by the declarant. Hearsay is an out of court statement offere in evidence by a litigant to prove the truth of the matter asserted by the declarant. 
a. Is the litigant offering the statement to prove the truth of what it says or was meant to say? Common non hearsay purposes:
i. To prove the impact of the statement on someone who heard it

1. Killed Joey in self defense.  Testifies A told him day before, watch out for Joey, he has a gun.  Since not really trying to prove Joey was looking for him and had a gun, not hearsay.  Trying to prove his own fear.  All we’re trying to prove is that A said that and that D heard it and believed it.  

ii. To prove a legal right or duty that was triggered by, or an offense that was caused by, uttering the statement.
1. Legally operative words or verbal acts, have legal force independent of speaker’s intended meaning.  Saying I accept for a contract, I do at an alter, I will kill you is a threat, or public slander

iii. To impeach the declarant’s later in court testimony with inconsistent statement.  Not that out of court testimony is true, but proves that said inconsistent things at different times, so testimony can’t be trusted.  
iv. Does laywers prupose depend on the truth of the declarant’s belief?

v. Lawyer can request limiting instruction from the judge.  

b. Did the declarent assert that fact, did she mean to communicate that fact.
i. Where evidence of non-verbal conduct is relevant only as supporting inferences from the conduct to the belief of the actor and thence to the truth of his belief, prevailing doctrine stigmatizes the evidence as hearsay, inadmissible unless accommodated within one of the exceptions.  Only conduct intended as an assertion and offered to prove the matter asserted is hearsay.
ii. Non-hearsay evidence whose value does requires us to rely on the declarant’s beliefs and on some of her testimonial capacities?
1. Conduct: if intend act to communicate something are an assertion.  The sincerity of the non-asserting actor makes up for the possible weak perception, memory, and narrative.  Since no audienceRule 801 chiefly concerned with unwillingness to rely on out of court declarant’s sincerity.  

2. Context: Whether is assertion may depend on context.  Could this be a lie?  Close cases resolved for admissibility.  

iii. Assertion is what statement intended to communicate.  If trying to prove the truth of that assertion, hearsay inadmissible.  

iv. Litigants often try to package hearsay as indirect evidence of the speaker’s state of mind.  

v. Three nonhearsay uses of out-of-court statement, proponent aims to prove declarrant’s belief, but does not rely on anything the D intended to communicate.

1. Nonassertive words: involuntary expressions like ouch!.  Probably do not intend to communicate pain to anyone.  Probably not hearsay if offered to prove you were in pain.  

2. Words offered to prove something other than what they assert.  Offered letters sent to testator on sundry matters, authors intended to communicate nothing regarding the testator’s competence.  Showed these people thought testator was competent.  Not hearsay to prove testator’s competence.  Letters prove only that writers believed testator was competent.  Relies on writers’ perceptions and excluded by court as inadmissible hearsay, but before FRE.  By rule 801c letters would not be hearsay because not offered to prove truth of what they asserted.  Out of court statement will not be hearsay unless its evidentiary force depends on the sincerity of the declarant.  
3. Assertions offered as circumstantial proof of knowledge: Bridges v State, 7 year old girls testified that uniformed stranger to her to his room and assaulted her.  D claimed never seen or had contact with her.  Mother and police related girl’s description of the man’s room: Picture of wife, boy and girl dolls, and two little windows and a big one.  Police testified that room matched girls description. Court said not hearsay: circumstantial evidence she has knowledge of his residence from being in that room prior to making the statements.  Her knowledge proved circumstantially that she had been there.  Need not be an indirect assertion; if offered to prove she had been there, we don’t care about testimonial capacities, can’t be lying unless clairvoyant.  Didn’t offer to prove accuracy of description, police officer can do that.  Nor to prove her assertion of knowledge.  Proved knowledge while ignoring claim of knowledge by showing the close correspondence.
c. Exceptions to the Hearsay Rule Summary

i. Rule 801d1: Prior statements by witnesses

1. Prior inconsistent statements

2. Prior consistent statements

3. Statements of identification.

ii. Rule 801d2: Admissions by party-opponent

1. Party’s own statement

2. Adoptive statements

3. Statements by Spokespersons

4. Statements by Agents

5. Coconspirator’s statements

iii. Rule 803: Exceptions in which the availability of the Declarant is Immaterial.

1. Present sense impressions

2. Excited utterances

3. Then existing mental, emotional, or physical condition.

4. Statements for medical diagnosis or treatment

5. Recorded recollections

6. Business records

7. Business records

8. Public Record and Reports (8&10).

iv. Rule 804: Exceptions applicable only when the declarent is unavailable

1. b1: former testimony

2. b2 dying declarations

3. b3 statements against interest

4. b6 forfeiture by Wrongdoing.

v. Rule 807: Resdual Exceptions

d. Exceptions to the Hearsay Rule Detailed: Necessity and reliability.  Necessity by unavailability, may not mean physically absent, since may be present but unwilling to testify or says can’t remember.

i. Rule 801d1: Prior statements by witnesses: chart on 417
1. Prior inconsistent statements

a. Offered to Impeach 613, US v. Barrett 1976: Stamp museum heist.  Witness (Bass) says Bucky described the crime to him, that bypassed the alarm.  Another witness (Buzzy) said Bucky demonstrated use of ohmmeter to identify alarm wires.  Court excluded two defense witnesses, held to be error. Delaney would testify Buzzy said too bad Bucky indicted because not involved.  Kelly was waitress that overheard Buzzy and Delany and corroborated it.  D conceded inadmissible under 801d1, but wanted to admit under 613 to impeach.  Contradiction need not be in plain terms, but may only indicate that the fact was different from testimony by what is says or omits to say. The point is the incompatibility. Jury decides whether to believe Delaney or not.  

i. Many jurisdictions require you lay groundwork for impeachment by directing witness to that occurrence and then asking if he made that statement.  613b relaxed absolute requirement, only requires witness have opportunity to explain or deny.

b. US v. Ince 1994: Assault with a dangerous weapon.  Reversed because gov impeached own witness with only purpose to circumvent the hearsay rule and expose jury to otherwise inadmissible evidence. Shot at vans shortly after concert on base.  Neumann told cop D did it and signed statement.  Didn’t remember at trial.  Second witness testified D said he did it.  Two eyewitnesses identified Ince as gunman.  Prosecution knew Neumann wouldn’t testify well because didn’t at first trial, so no need to impeach own witness.  Government power to impeach own witness limited, cannot be mere subterfuge to admit hearsay.  Trial court applies 403 to determine whether impeachment allowed.  Especially outweighed when impeachment is own admission of guilt.  Judge should rarely if ever permit Gov to impeach own witness with otherwise inadmissible evidence if contains confession for D’s charged crime.  Even strong corroborating evidence does not justify the admission.  Also, if testimony does no damage, no need to introduce impeachment evidence.  
c. Fletcher  v. Weir 1982: Weir stabbed Buchannan during fight, he later died.  Claimed self defense and prosecutor asked why never came clean with the police. Convicted.  Appeal: D cannot be impeached by post arrest silent even if uninformed of Miranda warnings.  Reversed. Silence after Miranda generally so ambiguous as to have no probative value.  Doyle: violation to use silence after Miranda warning (required by constitution) to impeach, when silence may be caused by Miranda warning.  Due process violation.  States may deem silence as probative when not following Miranda warning, even post arrest.  Arrest does not construct Miranda.
i. Silence can constitute an adoption if heard and understood, party was at liberty to respond, circumstances naturally called for a response, and party failed to respond.  
ii. Silence may impeach if previous silence is inconsistent with testimony on the stand.  
iii. Probably too ambiguous to use post-miranda silence as evidence of adoption.  
iv. Pre-miranda silence, outside custodial interrogation is admissible to impeach.  Weir and Jenkins.
v. If no Miranda, courts divided.  Pg 435.
vi. Post arrest pre mirands, no adoptive admission. 
vii. Pre-arrest, pre-Miranda silence = adoptive admission? Probably yes, if so accused by friend or employer and no police nearbye. 436.
2. Prior consistent statements 801d1B: Tome v. US 1995: Are out-of-court consistent statements made after the alleged fabrication or after allege improper influence or motive admissible?  Charged with sexual abuse of own 4 year old daughter.  Custody dispute.  Girl didn’t testify very well, so six witnesses testified about 7 statements made by child.  Babysitter, mother, social worker, 3 pediatricians.  Court admitted all under 801d1B.  All statements arose after AT’s alleged motive to fabricate arose, her desire to live with her mother.  Reversed.  Common law required statement be made before alleged fabrication, influence or motive came into being.  Rule only applies if offered to rebut charge of recent fabrication or improper influence or motive.  May treat as substantive evidence since witness is present.  Like declarant’s inconsistent statement under oath, prior identification, or admissions by party opponent.  Rule is about rebutting an alleged motive, not bolstering the veracity of the story told.  
3. Statements of identification 801d1c, Commonwealth v. Weichell: Witnessed murder.  Used plastic overlays and altered with Pencil.  Composite sketch inadmissible hearsay?  Can be used to refresh memory, but cannot be evidence of truth of accuracy of matter contained in it.  Pointing at D no big deal since everyone knows D is accused.  Corroboration is therefore proper.  So admit even if no in-court identification.  Pre-trial identifaciton of greater value or equal to testimony because less suggestive and closer to event.  May be admitted for substantive reasons if witness testifies at trial and has cross-examination. Witness statement making sketch are admissible, and composite either retains character of statements or is not a statement within meaning of the rule.  
4. US. V. Owens 1988: Is testimony of prior out-of-court identification amissible when witness is unable because of memory loss to explain the basis for the identification.  Prison counselor attacked, later picked attacker out of photo array.  Confrontation clause is generally satisfied when D has full and fair opportunity to probe and expose infirmities (forgetfulness, confusion, or evasion) through cross-exaimination.  Only opportunity for effective cross examination, not effective cross itself.  May testify to current belief even if can’t recollect the reason for that belief.  Oath, cross, and observe witness satisfy constitution.  Subject to cross means placed on stand, under oath, and responds willingly to questions. Privilege or court limitations could undermine the system that no longer meaningful, but not for mere memory loss.  
ii. Rule 801d2: Admissions by party-opponent: made against own interest when made, people rarely lie against own interest.  But admits regardless of whether against own interest.  Really only requires that statement be made against its maker, no requirement that opponent admitted anything, only that said something.  Would be odd for party to complain that can’t cross examine the declarent when they are the declarent.  But puts defendants in bad spot and admits statements by spokesperson, agents, or coconspirators, so doesn’t get to cross examine.
1. Party’s own statement

2. Adoptive statements

3. Statements by Spokespersons D) Statements by Agents: Mahlandt v. Wild Canid Survivial 8th Cir. 1978: Wolf used for school assemblies.  Attacked a beagle the night before.  Controversy over whether wolf bit the boy.  Mother said Clarke Poos said “a wolf got Danny and he is dying.”  Mr. Poos left note on directors door: Sophie bit a child in our backyard.  All taken care of.  Note not admitted  Later told director that Dog bit child, also not admitted.  Biting of child discussed in subsequent board meeting, minutes were excluded.  Expert thought wounds from crawling under the fence, not wolf bites.  Judge excluded statement, note, and minutes, because Mr. Poos did not have personal knowledge of the facts, so statement based on hearsay, unreliable from lack of personal knowledge.
a. Court: note and statement to director are not hearsay, because made by the defendant.  Made by employee witin the scope of his agency.  Communication to outsider generally not essential characteristic of admission.  Party’s books or records are admissible without intent to disclose to third person.  D makes employee statements within scope of their employment admissible.  Exempt from hearsay rule so long as realtes to matter within scope of agency.  Express requirement of personal knowledge on part of declarant not in the rule, but should be.  

b. Trial judge wrong to exclude evidence of Mr. Poos’ statements by applying the spirit of rule 801d2.  
c. Minutes fall within 801d2c.  In house doesn’t matter. But not admissible against Mr. Poos. Employers statement can’t be admitted against employee.  
4. Coconspirator’s statements 801d2e and 104a: Preconditions
a. Conspiracy existed at time out-of-court statement was made

b. Conspiracy included both the declarant and the party against whom the statement is offered

c. The declarant spoke during the course of and in furtherance of the conspiracy.  

d. Trial judge decide 1-3 under 104a.  (Bouirjaily v. US (1987).  Decide under preponderance of evidence.  Contested hearsay statement itself can be evidence of conspiracy and other preliminary facts.  Congress later added those provisos into the law.
i. Conspiracy to distribute cocaine.  

ii. Preliminary factual questions generally must be established by preponderance of the evidence.  More likely than not that technical issue an dpolicy concerns in rule have been afforded due consideration.  

iii. Glasser means court must have some proof aliunde, (former common view) but may look at hearsay statements in light of this independent evidence to determine whether a conspiracy has been shown by preponderance. (former minority rule).  Now replaced by FRE: 104a says rules of evidence, except privileges, don’t bind judge in making preliminary decisions.  

1. hearsay only presumed unreliable

2. individual insufficient pieces  may accumulate prove it.  

3. Can still attack probative value of evidence once admitted.  

iv. Said on phone had friend who would distribute cocaine who would come to the buy.  Guy shows up at the buy evidence of conspiracy.  Court may look at hearsay evidence to see if conspiracy (which justifies admitting the hearsay).  
v. Conspiracy exception justified by similar to agency.  Blackmun.  Advisory note calls this rational a fiction.  
vi. Gov need not even have charged conspiracy.  Joint venturer included, one who knew of venture and intended to associate with it. 

vii. Must be in furtherance of conspiracy, does doesn’t include confession implicating accomplices.  

viii. Preponderance standard in 104a. sufficient-evidence in 104b; but need not be admissible for 104a, and must be for 104b.  All preliminary questions solved by 104a except those in 104b, which are preliminary questions upon which the relevancy of evidence depends.  104b governs conditional relevance, and 104a everything else.  If relevant without condition, 104a.  104b is hurdle that must be overcome before evidence may pass to the jury’s consideration.  Under 104b jury.  104a for judges and 104b for juries is too simplistic.  

iii. Rule 803: Exceptions in which the availability of the Declarant is Immaterial.

1. Present sense impressions

2. Excited utterances

3. Then existing mental, emotional, or physical condition.

4. Statements for medical diagnosis or treatment

5. Recorded recollections

6. Business records

7. Business records

8. Public Record and Reports (8&10).

iv. Rule 804: Exceptions applicable only when the declarant is unavailable

1. b1: former testimony US v. DiNapoli 1993: If party against whom testimony is now offered had opportunity and similar motive to develop the testimony by direct, cross, or redirect.  Did prosecution have similar motive to develop testimony o f two grand jury witnesses as at criminal trial in which witnesses unabailable.  Not met.  RICO charged.  Witnesses denied awareness before grand jury of concrete bid-rigging scheme even with immunity grant.  Prosecutor didn’t contront with other witnesses because didn’t want to compromise investigation, so played only one wiretap tape that was already public.  Second witness admitted testimony had been inaccurate.  Witnesses took the 5th at trial.  Motive during investigation different from at trial, so not admissible.  Did have substantially similar interest in asserting that side of the issue.  Grand jury prosecutor not opponent to witness, seeking truth.  And low burden of proof.  No general rule, fact specific inquiry.  Consider whether party resisting offered testimony at pending proceeding had at a prior proceeding an interest of substantially similar intensity to prove or disprove the same side of a substantially similar issue.  No interest in disproving testimony grand jury already does not believe.  
2. Loyd v. American Export 1978: Alvarez and Lloyd fight on ship docked in Japan.  Lloyed sued Export, who joined Alvarez, who ocunterclaimed against Export..  Lloyd failed to appear 7 times for pre-trial and at trial.  Dismissed.  Alvarez counterclaim found Export negligent with $95k verdict.  Negligently failed to use reasonable cautions to safeguard him from Lloyd after knew Lloyd’s dangerous propensities.  Only heard Alvarez side.  District court refused to admit public record of prior proceeding and Lloyd’s testimony at coast guard disciplinary hearing.  Both Lloyd and Alvarez had counsel and testified under oath.  District was wrong.  Oath, cross.  Relevant about fight and prior relationship. 
a. Unavailable: absent from hearng and unable to be procured by process or other reasonable means.  Since D and P’s own counsel couldn’t get him to appear when he had a formidable interst, unavailability was sufficient.

b. Alvarez opportunity and similar motive to develop testimony by direct, cross, or redirect?  Predecessor in interest: sufficient community of interest shared by Coast Guard in its hearing and Alvarez in subsequent civil trial to satisfy rule.  Same nucleus of operative facts.  

c. Dissent: No common motive.

3. b2 dying declarations

4. b3 statements against interest

5. b6 forfeiture by Wrongdoing.

v. Rule 807: Resdual Exceptions
e. Statements against Interst FRE 804b3: Williamson v. US 1994: Cocaine found in car during traffic stop.  DEA interviewed D by telephone, in which D said he got it from unknown Cuban in Ft. Lauderdale, that it belonged to Williamson, and where it was to be delivered.  Agent decided to arrange for drop, when Harris changed the story, said drop impossible.  Didn’t want statement recorded and refused to sign.  Harris refused to testify despite immunity and court order and contempt.  Court allowed Agent Walton to say what Harris said.  Appeal under confrontation clause.  Appeal affirmed. Hearsay exclusion based on inability to rely on such evidence.  Purpose of rule points towards narrow reading, statement as a single declaration or remark.  Rule based on notion that reasonable people, even if not honest, tend not to make self-inculpatory statements unless believes them to be true.  Doesn’t apply to broad conversation since most effective to mix falsehood with truth.  804b3 does not allow admission of non-self-inculpatory statements, even if they are made within a broader narrative that is generally self-inculpatory.  Arrest statement implicating codefendant are less credible than ordinary hearsay evidence.  Statement admitting guilt and implicating another may not be against interest because may be to curry favor.  In context might qualify.  Was the statement sufficiently against declarant’s penal interest that a reasonable person in declarant’s posistio nwould not have made it without believing it to be true.  In all the circumstances.  Must be accompanied by corroborating evidence.
f. Dying declarations FRE 804b2: Shepard v. US 1933: Shepard in Army medical corps, convicted of killing wife by poisoning with mercury.  Wanted to marry another woman.  Wife told nurse to get her whiskey bottle and test it for poison since smelled and tasted funny, said Dr. Shepard has poisoned me.  Dying declaration must be spoken without hope of recovery and in the shadow of impending death.  She seemed to be recovering.  She may have thought she was dying, but could still have hoped she would not.  Later told doctor, you will get me well won’t you?  There must be a settled hopeless expectation that death is near and what is said must have been spoken in the hush of its impending presence.  What is decisive is the state of mind of the declarant, which must be exhibited by evidence.  To be admitted, must be permissible inference that there was knowledge or opprountiy for knowledge as to the facts that are declared.  
g. FRE 806 Shephard, declarant’s competency: Non-expert must have personal knowledge of the facts they relate.  FRE 701 opinion rules also govern: if not qualified as experts, but confine testimony to facts they have observed and to opinions drawn from those facts.  Party-opponent admission under 801d2 doesn’t require witness competency.  Rule 806 opens credibility of each witness to attack or support by permitting proof of bias, contradiction by inconsistent statements, contradiction by other evidence, evidence of untruthful character by opinion or reputation under Rule 608a or past convictions under rule 609.  Only evidence of specific acts  suggesting untruthful character is not available.  806 extends to spokespersons, agents and coconspirators under 801d2C,D, or E.  
h. Forfeiture by Wrongdoing, FRE 804b6, US v. Gray 2005:  Mail and wire fraud for receiving insurance from husband’s death.  Gray told friend in emotionless way that he had killed both her husbands and her accomplice.  Circumstantial evidence supports the claim. Beneficiary for each person she killed.  Second husbands criminal complaint alleging Gray was trying to kill him and statements to police of such affect were admitted.  Statements are admissible when D’s conduct made declarant unavailable as witness at trial.  District court must find by preponderance of evidence that
i. D engaged or acquiesced in wrongdoing

ii. That was intended to render declarant unavailable as a witness and

iii. That did, in fact, render declarant unavailable as witness.  

iv. Grey argues didn’t intend to make witness unavailable for this trial.  Text does not require a particular trial.  Just to make unavailable as a witness against D.  May be only potential witness, no ongoing proceeding.  Even exercise of persuasion and control or instruction to invoke the 5th amounts to wrongdoing.  Need only intend in part to procure declarant’s unavailability.  If wrongfully and intentionally  renders declarant unavailable as witness in any proceeding forfeits right to exclude as hearsay the declarant’s statement tat that proceeding or any subsequent proceeding.  

i. Present sense impressions and exicted utterances, 803(1)-(2).  

j. Statements of then-existing conditions 803(3) Mutual Life Ins. V. Hillmon (1892). Life insurance claim, D says still alive, another man’s body.  Other man’s sister wanted to say what his letter to her said, that he would be travelling with the alleged deceased.  Court excluded, along with an actual letter to his fiancé.  Letteres were not memoranda made in the ordinary course of business.  But were competent as evidence of his intention of going, and of going with Hillmon, which made it more probable that he did go with Hillmon.
k. Shepard v. US 1933: Decedent told several people she had no wish to live and expected to take her own life.  So her statements should be admitted to discount that state of mind.  But testimony was not offered nor received for that purpose, but instead as a dying declaration. When the risk of confusion is so great as to upset the balance of advantage, the evidence goes out.  Declarations in insurance policy cases by insured is different.  Hillmon is the high water mark beyond which courts are unwilling to go.  Declarations of the future very different from those of memory.  Future is allowed? 

l. Statement of intention casting light upon the future was admissible, and declarations of memory should stay out.  Future has only risk of misstatement because man is usually capable of perceiving accurately his own state of mind.  Past act has dangers of faulty perception and imperfect memory.  Present intention to do future act.  House comment, 803(3) allows statement of intent admissible only to prove declarant’s future conduct, not future conduct of another person.
m. Statement for medical Diagnosis 803(4)- US v. Iron Shell, accused of rape, admits that assaulted.  9 year old victim told doctor dragged into bushes, removed clothes and tried to rape her, covered her mouth and neck.  No physical evidence of penetration, but abrasions consistent with neck grabbing. On direct couldn’t describe the rape very well until leading questions.  Admits all three types whether pertinent to diagnosis or treatment.  Allows statements for diagnosis, even if not treating.  

i. Medical history

ii. Past or present sensations

iii. Inception or general cause of the disease of injury.

iv. Justified by propensity to tell truth for diagnosis or treatment and that if reliable enough to be basis for diagnosis, reliable enough to escape hearsay.  

1. Is motive consistent with purpose of rule

2. Is it reasonable of rphysician to rely on the information in diagnosis or treatment.

v. No evidence of Lucy motive other than treatment, statement convern what happened to her, not who assaulted her (seldom sufficiently related).  All within scope of rule because related to physical condition and consistent with motive to promote treatment.  Age big factor.  Doesn’t matter than same exam as if unable to elicit description, enough that info eliminated potential physical problems from examination.  
n. Refreshing memory and Recorded Recollection 803(5) and 612: Wrote license plate number down on an envelop.  Gave number to officer within 15 minutes, and referred to envelop at various proceedings.  Johnson v. State 1998 TX: Capital murder charge.  Witness statement describes the murder.  Judge admitted the statement into evidence, but tattoo said lil Arnold not pookie. Witness would not cooperate at trial.  
i. Witness had firsthand knowledge of the event

ii. Written statement was memorandum made at or near time of event while witness had clear and accurate memory of it

iii. Witness lacks present recollection of the vent

iv. Witness must vouch for accuracy of the written memorandum. Remembers recording it accurately.  At extreme sufficient to recognize signature and believe correct because would not have signed if didn’t believe it to be true at the time.  But must acknowledge accuracy of statement.  No statement allowed to verify itself.  

v. Witness never guaranteed statement was true.  Reversed.

o. Business Records 803(6-7)- Palmer v. Hoffman- Train and car collision. D wants to prove whistle blew and bell sounded with 10 witnesses.  Jury for P.  Excluded interview of train’s engineer conducted by company two days after accident.  Applies only to cases where there is a regular system for making entires, and the system is such as to be likely to ensure accuracy.  Does not allow hearsay concerning an accident if prepared after the accident, when person making memo knows litigation is likely.  Regular course of business means made for the systematic conduct of the business as a abusiness, not an accident report for litigation.  Not when calculated for use in court, not business.  Other statutes require accident reports and specifically prohibit their admission.  
i. US v. Vigneu 2000: Drug operation transfers money using western union.  To send money forms admitted.  Some were only computer records.  21 forms corresponding to 21 specific counts of laundering..  Business record admissible unless process lacks trustworthiness.  Business record exception does not embrace statements made therein made by one who is not part of the business if offered for truth of statement.  If procedure to prove identity, then allowed.  18 claims thrown out.  3 of forms found in D’s suitcase, so identification enough.  But still not  harmless because D never got to argue that.  
p. Public Records 803(8, 10), Beech Aircraft v. Rainey: Navy plane crash while training.  Deceased spouses sue manufacturer for products liability.  Fuel control error vs. Pilot error.  D presented Navy JAG investigative report: concludes probably pilot error, may have been rollback.  Court admitted findings of facts and opinions, but only opinions supporting pilot error.  Jury for D.  Appeal reversed.  Investigatory reports do not encompass evaluative conclusions or opinions.  House said factual finding don’t include evaluations and opinions.  Senate said they do.  Example reports stated conclusions.   Coupled with trustworthiness inquiry.  

i. Police Reports and Business Records not admissible if made by law enforcement and offered against D in criminal trial. 
ii. US v. Oates 2d 1977: Business records also not admissible in criminal trial against D to avoid confrontation clause problem.  

iii. US v. Hayes 10th 1988: 803(8)C does not compel exclusion of document properly admitted under 803(6) where author testifies, because no confrontation problem.  

iv. US v. Weiland 9th 2005: 803(6) cannot trump 803(8) restrictions against admitting law enforcement reports against criminal D, but neither (6) nor (8) bar reports when they concern routine and nonadversarial matters.  

q. Residual Hearsay Exception: FRE 807: Dallas County v. Commercial Union Assurance Co. 5th Cir. 1961: Newpaper admissible to show county was damaged by fire in 1901?  Was admissible, affirmed.  Clock tower fell over in 1957.  No injury, huge expense.  Charred timbers.  State said char was evidence of lightening, residents said struck 5 days before.  County had insurance for fire or lightning.  Insurers said collapsed of own weights.  Char was from fire from years before, they claimed.  7 suits removed to federal and consolidated.  Lightening caused collapse? Sufficient evidence either way.  Jury chose to belive insurers’ witnesses.  D introduced newspaper, not to suggest 1901 fire caused collapse, but was source of charring.  Editor testified paper came from newspaper archives.  P said not business record nor ancient document, and hearsay.  Admitted as paper’s record.  P cannot cross a newspaper.  Hearsay exception requires necessity and circumstantial guaranty of trustworthiness.  Wigmore.  

i. Necessity: unless hearsay admitted, fact may otherwise be lost because person asserting it is dead or unabailaable or assertion is one that cannot be shown as same value from other source.  Doesn’t required total inaccessibility of firsthand evidence, but great practical inconvenience.  In this case burdensome but not impossible to find a witness to 58 year fire.  But memory would not be as good as newspaper.  Ancient documents exception rational, circumstantial evidence.  
ii. Trustworthiness: 

1. Sincere and accurate statement would naturally uttered in circumstances and no plan of falsification is formed

2. even though desire to falsify might present itself, other considerations such as danger of easy detection or fear of punishment would probably counteract.

3. statement made under condition of publicity that an error, if occurred, would probably have been detected and corrected.

iii. In matters of local interest, when the fact in question is of such a public nature it would generally be known throughout the community, when questioned fact occurred so long ago that testimony of eye witness would be less trustworthy than contemporary news account, federal court may relax customary exclusionary rules to admit the newspaper as evidence.  

1. Not a business record nor an ancient document

iv. Dalls was the antecedent catch all before the residual rule.  Cited by advisory opinion.  But extraneous since was an ancient document.  Judge was intentionally expanding the discretion and authority of trial judge to admit hearsay regardless of class exemptions.  But article just recounts what other people said, and is hearsay within hearsay.  Judge thought ancient document applied only to regular hearsay.  Business record exception likewise doesn’t apply to outsider’s statement couched as a business record.  

v. FRE 805 says hearsay within hearsay is admissible if each part of combined statements conforms with an exception to the hearsay rule.  Either same exception or two different.  Almost fits, but not quite fits, into established exceptions, but necessary and reliable.  

r. US. V. Laster 2002: company reported employee who bought meth ingredient under company name without permission.  Stopped as passenger in truck, got out and put container in bed of truck.  Several containers found there containing meth and byproducts from making meth with the ingredient he orders.  Convicted.  D argues improper admission of companies records under 803(6).  Invoices reflecting sale of bottle s of ingredient, and sales company cancelled.  Letter signed by Laster referencing sale of ingredient.  Business records or residual.  D says police detective not qualified to admit the business records.  Didn’t examine records, didn’t know whether had bookkeeper.  Never asked whether contemporary.  No familiar with record keeping system.  True, but ok under residual exception since no indication not reliable.  If statement is admissible under one hearsay exception, that exception should be used instead of residual.  
i. Dissent: 807 says applies only to statements not specifically covered by rule 803 and 804, doesn’t mean not admissible under them.  Should mean what it says (Minority approach).  Designed to be used rarely.  Not a broad license.  Only new and unanticipated situations that demonstrate a trustworthiness within spirit of stated exceptions.  Near miss theory vs. close enough theory.   We should force them to lay groundwork for proper exception.  

10. Confrontation and Compulsory Process

a. Mattox v. US (1895): Convicted of murder, remanded, convicted again.  Two witnesses died before second trial, so trial transcript was admitted into evidence, strongest proof against accused.  Both present and fully examined and cross-examined on former trial.  Purpose is to prevent depositions or ex parte affidavits from civil court from being used in criminal and without cross.  Jury needs to look at witness to assess credibility.  But rules of law like this give way to public policy and necessities of the case.  To say that criminal after once being convicted should go scot free simply because witness died would be carrying his constitutional protection to an unwarrantable extent.  Rights of public shall not be wholly sacrificed to give incidental benefit to the accused.  Bill of rights subject to exceptions that existed at time of adoption.  

b. Case notes: Olden v. Kentucky, when D’s accuser testifies at trial, right to cross examine.  Even rape shield law gives way to exposing bias that might have prompted false charge.  Confrontation clause does not apply to all hearsay, but bars some hearsay that falls under the hearsay exceptions.  Constitution is higher than FRE, but maybe not stricter and the stricter rule trumps.  Confrontation applies to state courts as well.  
i. Mattox Era: ad hoc

1. Pointer v. Texas 1965- Confrontation clause incorporated by due process

2. CA v. Green 1970- Past inconsistent statements allowed to prove truth of those statements in Ca, under oath and crossed by D’s lawyer.  Confrontation clause is more than just codification of common law hearsay rules and exceptions as time of ratification.  Two broad holdings still good law:

a. If declarant is present, testifies at trial, responds to questions about previous hearsay statement, Confrontation Clause does not bar admission whether under oath and cross at time made or not.

b. If prosecutor made every effort to produce declarant, but unavailable, and if under oath and subject to cross at time made, confrontation clause does not bar.

ii. Roberts ERA 1980- Reliability test, case and progeny killed by Crawford.

1. Ohio v. Roberts 1980- Unavailable witness, two part test

a. Necessity rule: regardless of whether statement was subject to cross, P must either produce or demonstrate unavailability of declarent.

b. Reliability rule: if unavailable, hearsay admissible only if adequate indicia of reliability; if evidence firmly within hearsay exception, or D had earlier adequate chance to cross, reliability can be inferred.
2. Idaho v. Wright 1990: Residual exception by nature not firmly rooted hearsay exception.  Evidence corroborating truth of hearsay could not support finding that statement bore particularized guarantees of trustworthiness.  Must base on circumstances around statement making person particularly worthy of belief.  These were prompted by the doctors leading questions.

3. Maryland v. Craig 1990 (Scalia)- child testify at molestation trial by one way TV.  Child under oath, lawyers examine and cross, jury watches through TV.  Where necessary to protect child witness from trauma caused by testifying in physilca presence and where trauma would impair ability to communicate, confrontation clause doesn’t required face-to-face confrontation if rigorous adversarial testing. Scalia dissent: face-to-face confrontations guaranteed, even if not what guarantees reliable evidence.  Remains good law, but Scalia could overturn in future.
4. White v. Illinois 1992: Court admitted a ton of hearsay under excited utterance and medical examination, never finding that the girl (molestation case) was unavailable.  Necessity rule of Roberts doesn’t apply to excited utterances and medical statements.  

5. Lilly v. Virginia 1999: admissibility of accomplice’s custodial confession to police that also implicates D.  No firmly rooted in hearsay exceptions.  4: inherently unreliable, exactly what clause prohibits. 3: similarity to ex parte affidavits designed to prohibit.

iii. Crawford v. Washington 2004- centered on testimonial nature of hearsay. D stabbed man who tried to rape his wife.  Pros played wife’s taped statement to police describing the stabbing with no opportunity for cross.  SC affirmed because statement was found reliable.  Wife’s statement dissimilar to husbands about whether there was a knife there or not.  She refused to testify because of marital privilege.  State tried to introduce as statement against penal interest since she admitted she led him there.  Reliable since wife was not shifting blame but corroborating husband’s story, had direct knowledge as eyewitness, recent event, questioned by neutral law enforcement.  Appeal reversed because statement contradicted one she had previously given, made in response to specific questions, at one point she admitted her eyes were closed during the stabbing.  Not consistent enough with petitioners for his to corroborate since differed on critical issue.  SC when codefendant confession virtually identical to D, reliable.  Common law witness gives testimony at live trial.  But England adopted some civil law of Justice of Peace taking statement and reading into evidence, which occasioned D asking for witnesses to be brought before him.  Marian bail and committal statutes came to be used as evidence in some cases. Sir Walter Raleigh convicted of treason by accomplice out-of-court statement.  In response English law developed right of confrontation.  Treason required face to face confrontation.  1696 in King v. Paine, unavailable witness pretrial examination admissible only if opportunity to cross. By 1791, courts applies cross rule even to examinations by justices of the peace in felony cases. Principal evil confrontation clause aimed at was civil law crim pro, especially ex parte examinations as evidence against accused.  Off-hand hearsay may be unreliable, but no resemblance to civil law abuses of ex parte examination. Witness bears testimony, a formal statement, not a casual remark to acquaintance.  Statements taken by police officers in course of interrogations are testimonial.  Framers would not have allowed admission of witness statement who did not appear at trial unless unavailable to testify, and D had prior opportunity to cross. Only exceptions at time of founding, conditioned on unavailability and prior chance to cross.  Other exceptions existed, but didn’t apply to testimonial statement against accused in criminal case.  Most exceptions by nature no testimonial. Testimonial statements of witnesses absent from trial have been admitted only where declarant is unavailable, and only where the defendant has had a prior opportunity to cross-examine.  Decisions have been closely in line, but the reasoning hasn’t been.  Doesn’t expressly overturn white, but implies it isn’t correct.  6th amendment is procedural, not substantive.  Allowing reliability to be exception to 6th like foregoing jury because obviously guilty.  Reliability determination is very subjective.  Testimonial evidence applies at a minimum to prior testimony at preliminary hearing, before grand jury, or at a former trial, and to police interrogations.  
1. District courts interpretation common, if 911 call person in distress calling for help, admissible; not contemplating being a witness.  Greenberg.  Or another case, State v. Davis Wash 2005.
2. Interrogation: Hammon v. Indiana 2005, focused on structure and preservation for trial.  Documented structured questioning recorded in written, audio, or video or other means permitting questions and statements to be preserved.    Greenberg focus on declarant’s purpose.  Police officer can question to assess danger or build case.  Hammon: courts should consider motivations of both speaker and questioner. Testimonial if principla motive of either asker or answerer is to preserve it for future use in legal proceedings.  
3. Davis v. Washington and Hammon v. Indiana 2006:911 phone call.  Stop talking and answer my questions, what’s his birthday?  Victim didn’t appear.  Court admitted 911 transcript.  WaSC said portion where identified him not testimonial.  Hammon, victim made and wrote statement, didn’t appear.  Admitted under excited utterance.  Affidavit was testimonial, but harmless since bench trial.  Statements are nontestimonial when made in course of police investigation under circumstances objectively indicating primary purpose of interrogation is to enable police assistance to meet an ongoing emergency.  Testimonial when no such ongoing emergency, primary purpose to establish or prove events potentially relevant to later criminal prosecutions. Purpose of 911 call generally not to testify.  
a. Events as actually happening, 
b. was facing an ongoing emergency.  Plainly a call for help.  
c. Elicited responses necessary to resolve present emergency, not just to learn what happened in the past.  Get d’s name so officers know whether encountering a felon.  
d. Level of formality, frantic answers
4. Once boyfriend left, other questions not admissible.  
5. Hammon case clearly part of investigation into past crime.  No emergency in progress, questions seeking what happened. Formal enough, separate room, written down.  Deliberately recounted in response to police questioning, how potentially criminal past events began and progressed.  
6. The rule of forfeiture by wrongdoing extinguishes confrontation clause protection on equitable grounds (from Crawford).  Demonstrate by preponderance of evidence standard, in which hearsay evidence may be considered.  
a. Speaking while events actually happening

b. facing ongoing emergency, call for help for bona fide physical threat

c. statements elicited necessary to resolve present emergency, not just to learn what happened in past

d. not a very formal interview

7. objective purpose, but whose?  Seems police.  Reshaped inquiry instead of relying on formulations.  Focuses on officer’s intent unless declarant’s intent becomes primary indicia.  When statement not product of police questioning, state courts have reverted to their favorite of the three formulations.
8. Child’s complain of sexual abuse will likely be deemed nontestimonial as long as a parent’s or doctor’s questions, objectively assessed, aimed in part to address an ongoing abusive situation or need for medical care, even if statements also relayed to authorities for use in prosecution. 
9. People v. Cage CA, Boy told surgeon mother had cut him in the face with a shard of glass.  Was debris ground into wound?  Child victim cases focus almost entirely on questioner’s purpose.  When questioner is parent, doctor, or nurse, most courts deem nontestimonial.  Giles v. CA 2008: Statements to friends and neighbors about abuse and intimidation and statement to physicians in course of treatment would be excluded if at all by hearsay (not confrontation clause).  Only statements to police officers and other public actors would be testimonial.  
10. Business records by their nature are not testimonial, except government employees whose regular business it to uncover and prepare evidence for prosecution.  Courts split evenly.  Certficiates of state crime lab chemists for drug or blood tests have rarely won admission as nontestimonial.  Primary purpose is to prove prosecution’s case
11. Non-testimonial statement still governed by Roberts reliability test? But Davis killed Roberts, witness defines perimeter, but news travelled slowly.  Crawford has no retroactive force in cases final after direct appellate review.  Crawford is new and flatly inconsistent with prior governing precedent in Roberts, which Crawford overruled.  Crawford improves reliability for testimonial, but offset by its elimination of Confrontation Clause protection against admission of unreliable out-of-court nontestimonial statements. Nontestimonial statement admissible even if lack indicia of reliability. Whorton v. Bockting 2007.

a. Maybe try fue process as barring unreliable hearsay if makes trial unfair.  But mimicks Roberts 625.
iv. Giles v. California: Does forfeiture exception to confrontation clause require D’ have purpose to procure unabilability of declarent as witness?  Every homicide could qualify, many assault and threats that scare victim, crimes against children, but difficult to prove purpose.  CA said equity wouldn’t require cross when he killed her.  
1. 6 joined most of Scalia’s opinion, holding that constitutional doctrine of forfeiture by wrongdoing requires showing D acted with purpose of preventing declarant from testifying.  Formalized hearsay as past testimony and custodial police interrogations.  
a. Thomas and Alito concurred. Emphasized narrower understanding of testimonial statements than in Crawford and Davis.
b. Souter and Ginsburg, same holding, but modern procedural justification.  Judge finds murder by preponderance of evidence, so jury can find it beyond reasonable doubt.  Equity demands more than this circularity.  
2. Breyer, joined by Stevens and Kennedy dissent.
3. All 9 willing to attribute D’s history of abuse and ultimate murder with the purpose of ridding the victim as a witness against him.  
v. Bruton Doctrine:  If trying co-defendants together, introducing one’s admission might violate confrontation clause rights of the other co-defendant.  Prosecutor can:
1. sever trials, but expensive and difficult.
2. separate juries in single trial, hear different admissible evidence.  Can be difficult to empanel two juries.
3. Get accomplice to testify in court.  But has to wait to see if D will testify.
4. Redact statements about co-defendant.  
5. Bench trial
6. If admissible as coconspirator, not testimonial hearsay.  But if to police, not coconspirator statement, no furtherance of conspiracy.
7. When none of these options paplies, Bruton Problem: may trial court permit jury to hear accomplice’s hearsay confession with careful instruction to consider only against the maker? (1968)
a. Facts: Armed postal robbery.  Postal inspector testified that Evans confessed to him that they both did the robbery.  
b. Because substantial risk that jury, despite instructions to contrary, looked to incriminating extrajudicial statement in determining guilt, admission of codefendant’s confession in joint trial violates confrontation clause.  
vi. Cruz v. NY (1987) Scalia:  Does Bruton apply when D’s own confession, corroborating codefendant, is introduced against him.  Jerry murdered, so talked to brother Norberto about it.  Told them about Eulogio and Benjamin Cruz telling them about robbing a gas station, got shot in arm, killed attendant.  Questioned Ben about Jerry’s murder, confessed to gas station murder to show he would tell the truth.  Appeal allowed because two confessions interlocked with one another.  When D already confessed, codefendant confession not devastating to case, so no 6th amendment problem.  
1. While devastating was one factor, also one justification for exempting codefendant confessions that implicate D from general rule.  Codefendant confession that interlock are not part of the category that are generally not devastating.  One confession on tape, other requires accepting other testimony.  Enormously damaging that confirms the other tale, because the other tale was on tape.  
a. Likelihood instruction will be disregarded
b. Probability disregard will devastate 
c. Determinability of these facts in advance at tril
2. Where nontestifying codefendant’s confession incriminating D is not directly admissible against D, Confrontation Clause bars its admission at their joint trial, despite jury instruction, and even if D’s own confession is admitted against him.
vii. Gray v. Maryland (1998) Breyer: Prosecution redacted codefendant’s confession by substituting blank space of “deleted” for defendant’s name.  Not sufficient protection.  After reading into evidence, police testified that arrested defendant.  When completely eliminated reference to co-defendant’s existence, not just name, no problem under Bruton.  Jury will surmise the link, even if prosecutor doesn’t explicitly link them like they did in this case.  
1. Richardson depends on kind of inference, statement that did not refer directly to D and which became incriminating only when linked with evidence introduced later at trial.  This statement obviously refers directly to someone, often obviously the defendant, and involve inferences the jury could make immediately, even if first item introduced at trial.  
2. Scalia Dissent: 
11. Lay Opinions and Expert Testimony, 680-718:
a. Lay opinions Rule 701:Opinions are inferences from person’s senses, what people saw, heard, felt, smelled, or tasted.  Since same sense as jurors, should only present the facts and let the jury reach their own conclusion.   But cannot purge all inferences.  Common law made permissible two broad sorts of lay opinions.  Rule 701 includes these two and more.  
i. Inferences that resist reduction to fundamental facts
1. the appearance of persons or things
2. the manner of conduct
3. degree of light or darkness, sound, size, weight, distance, and endless other items that cannot be described factually in words apart from inferences.
ii. Opinions that can be reduced to more fundamental facts but still gain from the inference.
1. Intoxication, although many judges and counsel insist that litigant lay the foundation by drawing these perceptions (bloodshot eyes, sway when standing, walk unsteadily, speak thickly, and smell of alcohol) from the lay witness before permitting the opinion.
2. opinion that D is same man witness saw fleeing the crime scene also depends on and adds to many foundaoitnal facts.  
b. Rule 701 three constraints
i. Opinion be rationally based on own perception (first hand knowledge)
ii. Opinion be helpful to jury’s fact finding.  If convey reliable and material information, satisfied.
iii. Not invade the expert’s realm.  Cannot be based on scientific, technical, or other specialized knowledge.  
c. US v. Ganier 6th Cir 2006 pg 684-688: Judge excluded computer specialist since not qualified as expert.  Federal corruption investigation started, D set up deltion policy on emails and deleted relevant filed from computers.  Claimed documents merely moved into recycling bin, not deleted, and still contained duplicate versions that could have been found using a search.  Gov witness used forensic software to determine what searches were run, said search performed relevant to grand jury investigation and the allegedly deleted files.
i. 702 requires certification as expert if based on scientific, technical or other specialized knowledge.  Lay testimony because just used commercially available software, obtaining results, and reciting them.  But interpreting report requires applying knowledge of computers and this software well beyond the average layperson.  No error to exclude.
ii. To suppress the evidence the court should consider:
1. reasons for delay in submission, including intentional or bad faith
2. degree of prejudice to D
3. whether prejudice to D can be cured with less severe course of action, like continuance or recess.
iii. Government may have been negligent in not filing the certification, but negligence does not warrant suppression. No prejudice.  Must consider less severe remedies than exclusion.
iv. Note says lay witness may not offer opinion based on specialized knowledge, but may occasion do so based on particularized knowledge gained by virtue of position in a business.  
1. Example: owner or officer of business may testify about value or projected profits of the business without qualifying as an accountant, appraiser, or similar expert..
2. Admitted not because of experience, training, or specialized knowledge in realm of expert, but because of the particularized knowledge that has by virtue of position in the business.
3. Says 2000 amendment against scientific and special knowledge doesn’t change this exception.
4. Narrow reading: only testimony regarding one’s business.  Not a broader particularized knowledge exceptions.  
5. Homeowner’s knowledge of home value would probably be particularized instead of specialized knowledge.  It is knowledge that an untrained layman could achieve if perceiving the same acts or events.  Supports Ganier’s reading.  Ganier rejected broad reading of particularized knowledge.  Computer specialist more like a home appraiser than a home owner.
d. Expert Testimony:
i. Proper Qualifications: witness must be qualified as an expert by knowledge, skill, experience, training, or eduction. FRE 702
1. US v. Johnson 5th Cir. 1978: Pianelli claims can tell marijuana came from Colombia by smoking it.  Comment says lay witness can testify that substance appeared to be a narcotic.  Based on plant’s appearance, leaf, buds and stems, and the smell and effect of smoking it.  Expert by experience dealing with marijuana that included identification of Colombian marijuana, so within court’s discretion.  D’s witness testified impossible to tell where marijuana originated by examining it.  
2. Jinro America v. Secure investments 9th Cir. 2001: International frozen chicken deal.  Sued for breach of contract, D claimed transaction was sham, and jury agreed.  Expert witness testified about Korean law and business practices of Korean companies, including routine avoidance of currency laws.  Was general manager of Pinkerton Agency in Korea.  4 years there, before that Air Force investigations in Korea, lived there 12 years, and married to Korean woman.  Generalized Korean business attitudes about oral arguments, based mostly on newspaper articles.  Only anecdotal evidence.  
a. Expert certification allowed him to testify based on hearsay information and couch his observations as generalized opinions rather than first-hand knowledge.
b. Likely to carry special weight with the jury.
c. Inadequate qualifications for a witness.  No legal, business or financial expertise to evaluate the substance of the Jinro transaction.  Only based on personal investigative experiences, his hobby of studying Korean business practices, misc. office staff input, and marriage to Korean woman.  No empirical evidence.  
d. May have been an expert on Korean regulation and banking system based on his professional commercial  investigation.  
ii. Proper Topic: Testimony must concern  topic beyond the ken of jurors.  May not simply tell jurors what result to reach in the case and may not intrude on judge’s role as legal expert.  Opinion must assist jurors in supplying information or insights they otherwise would lack.  FRE 702 and 704.
1. Matters of common knowledge
2. Opinions on law and on ultimate issues, Hygh v. Jacobs 2d Cir. 1992: Hygh suing police officer, D appeals.  Hygh had fight with woman, removed propane tank from house and set on ground, woman called police.  Fought with police officer.  Hygh’s cheekbones fractured.  Plastic surgeon said injury required an extremely strong blow.  D held flashlight during the encounter.  H’s expert on law enforcement said use of flashlight greatly increased risk of physical injury, and would be deadly physical force not justified under circumstances.  No reason for any force.  
a. FRE 704a- abolishes ultimate issue rule, but does not admit all opinions.  But expert testimony that expresses a legal conclusion must be excluded. 
b.  701 and 702 require that opinion must be helpful to fact trier, and 403 forbids waste of time.  Together are ampble assurance against admission of opinions merely telling jury what result to reach.
c. Must not interfere with judge’s role in instructing the jury.  Definition of deadly force, whereas 1983 action incorporates tort law of the jurisdiction.  Readily capable of causing death, not potential to kill.  But court later charged jury correctly.  
d. But Expert testified conduct not justified under the circumstances, warranted and totally improper.  That’ merely telling the jury what result to reach.  
e. Harmless error.  
3. Opinions on credibility, State v. Batangan Hawaii 1990: D accused of sexual contact with daughter.  No specific dates or reference points in time, nor were acts specific to incident.  No corroboration.  Reported several months later, 7 years old.  First said physical abuse, no injuries, so recanted and said sexual abuse, then reacnted, then at trial accused again.  Expert on child sex abuse.  Said complainant was believable and had been abused.Error
a. If may be relevant and helpful to jury, but jury may be unduly influences, should not admit.  Expert testimony has aura of reliability, danger of jury avdiacting role of critical assessment.  Jury competent to assess credibility.  Expert testimony on credibility is inappropriate.    But child sex abuse victims may behave differently, specifically delayed reporting and recanting, which make allegations seem false.  
b. Expert testimony may expose jurors to unique interpersonal dynamics of intrafamily child sexual abuse, and help free jury of widely held misconceptions.  While expert may explain seemingly bizarre behavior, conslusory opinions that abuse did occur and that report of abuse is truthful should not be admitted.  
c. Although may embrace an ultimate issue to be decided, 704 does not allow opinion that merely tells jury what result to reach.
4. Opinion on Eyewitness identification, US v. Hines 1999: Robbery, eyewitness of teller who was robbed.  Phsyhologist to testify about perception and memory. Permissible
a. Necessity, inference that jury could not draw on its own.
b. Must assist trier of fact.
c. Witness couldn’t pick him out of lineup unti months later.
d. Psych said cross-racial identification poor, time changes memory, and mind plays tricks.  Good scientific basis.  Question for jury was whether academic conclusions applied to the real life setting.  
e. Gov says testimony not necessary.  But jurors may have misplaced trust in eyewitness reliability, especially for cross-racial testimony.  Just like in battered women’s syndrome.  Common sense inference may be way off their mark.  
iii. Sufficient basis: the expert must have an adequate factual basis for her opinions. FRE 702, 704.
1. sdga
iv. Relevant and Reliable Methods: expert’s testimony must be the product of reliable principles and methods reliably applied to the facts of the case. (FRE 702, and DAubert v. Merrell Dow 1993.
1. asdg
v. Rule 403 challenge: the evidence, if challenged, must survive a 403 weighing test.
1. asdg
