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Criminal law/Police Practices: 
Fourth, Fifth, and Sixth Amendments — Exam Outline
Weinreb, Spring 2009

DUE PROCESS

· Rule: “Shock the conscience” test:  Police conduct that shocks the judicial conscience violates DP (Rochin, illegal entry followed by forced stomach-pumping)
· Incorporation:

· Test for whether incorporated: “Implicit in the concept of ordered liberty” (Palko, following appeal of acquittal by government, ∆ convicted of worse sentence at second trial)

· Palko reasoning: To be impermissible, action must violate right to fair trial

FOURTH AMENDMENT

· FRAMEWORK:

· If Warrant Clause is primary (classic search/seizure test):

· (1) Standing: Does ∆ have standing to object to the introduction of evidence? (i.e., legitimate expectation of privacy in the items or places searched) (Rakas, Stoner)

· (2) Consent: If ∆ has standing, was there effective consent? (Matlock, Bustamonte)

· Consider: (i) Extent (thoroughness), (ii) person who gave consent, (iii) voluntariness

· (3) Warrant: Was there a valid warrant?

· If no, does an exception apply?

· (i) Search incident to arrest, (ii) vehicle, (iii) jailhouse search, (iv) emergency / exigent situation

· (4) Seizure: Was the evidence allowed to be seized / seizure reasonable?

· Consider: (i) Nexus with a crime, (ii) plain view doctrine

· Were the items seized fruits of police illegality? Is seizure proper here on deterrence and culpability grounds?

· If Reasonableness Clause is primary (current search/seizure test):

· (1) Standing: Does ∆ have standing to object to the introduction of evidence? (i.e., legitimate expectation of privacy in the items or places searched) (Rakas, Stoner)

· (2) Consent: If ∆ has standing, was there effective consent? (Matlock, Bustamonte)

· Consider: (i) Extent (thoroughness), (ii) person who gave consent, (iii) voluntariness

· (3) Reasonableness: Was the search reasonable?

· Consider: (i) Search incident to arrest, (ii) vehicle, (iii) jailhouse search, (iv) emergency / exigent situation

· (4) Warrant: If search was not reasonable, was there a warrant?

· (5) Seizure: Was the evidence allowed to be seized / seizure reasonable?

· Consider: (i) Nexus with a crime, (ii) plain view doctrine

· Were the items seized fruits of police illegality? Is seizure here proper on deterrence and culpability grounds?

· 4th Amendment: The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
· Definition of “probable cause”:

· (1) To arrest: Facts and circumstances sufficient to warrant a person of reasonable caution in the belief that an offense has been or is being committed (Carroll)

· Must be based on specific, articulable facts; cannot just be an officer’s “hunch” (Draper)

· Test: Totality of the circumstances (Gates)

· Hearsay can be used to establish probable cause (Draper, train station tip)

· (2) To search: Fact and circumstances sufficient to warrant a person of reasonable caution in the belief that there is evidence on a person or premises of a crime and that such evidence is subject to seizure
· Exceptions to the warrant clause:

· (1) Search incident to lawful arrest (Draper, train station tip)

· (a) No warrant needed if police have probable cause: No need for warrant if police have probable cause for to arrest, even if police have time to get warrant (Watson)

· Exception: Arrest in home: Police must have arrest warrant for arrest to be lawful and for lawful search to follow search (Payton)

· (b) How to determine when an “arrest” occurs: When the person’s freedom of movement has been restricted in a significant way (Hodari D., ∆ drops drugs during police chase)

· Must either be (i) use of physical force or (ii) submission to threat of physical force (Hodari D., chase not an arrest)
· (c) Purpose of arrest irrelevant: So long as there is probable cause to arrest, the search is valid, even if the arrest was made for an otherwise invalid purpose (Robinson)

· (c) Scope of search incident to arrest:

· (i) Grabbable area rule: Search area in search incident to a lawful arrest is limited to (1) the person and (2) the area immediately within the arrestee’s reach (Chimel)

· Policy: Arrestee could (1) destroy evidence or (2) grab weapons

· (ii) Protective sweep rule: If police have (1) reasonable belief based on specific and articulable facts that (2)  another person might be on the premises, police can conduct a protective sweep of all or part of the premises, (3) although can only open areas where person might be hiding (Buie)

· (2) Vehicles
· (a) Probable cause to search: Police can search a car without a warrant it they have probable cause (Chambers, gas station robbery)
· (i) Scope: Police can search all and only those parts of the car where the evidence they are looking for could be (including the trunk) (Ross)

· (ii) Time: No need to search right away; can take care to stationhouse and search (Chambers)

· (iii) Policy: (1) Cars are mobile, (2) lower expectation of privacy because of government regulation / travel on public highways

· (b) Search incident to a lawful arrest: Police can search the entire passenger compartment, including containers and luggage (Belton) provided either: (1) the occupants have not been secured and are in the vicinity of the vehicle or (2) officer has a reasonable belief that evidence related to the crime for which the occupants were arrested is in the car (Gant, arrest for driving without a license)

· (c) Stops for routine traffic violations:

· (i) If driver lawfully arrested: Officer can search both driver (Robinson) and car (Parsons)

· (ii) If driver not arrested: Officer can search driver, but not car (Knowles)

· (d) Inventory search: Officer may make an inventory search of a vehicle lawfully taken into custody (including trunk), so long as the search is part of a standard police procedure (Opperman, illegally parked car towed, inventoried)

· Policy: (1) Lower expectation of privacy in cars because of government regulation / travel on public highways, (2) protects police against claims of theft, (3) furthers officer safety, (4) protects owner’s property
· (3) Luggage: Luggage and other personal property not immediately associated with the person may not be searched without a warrant (Chadwick, dog signals on footlocker)

· (a) Exception: Where police have probable cause to believe luggage located in a car contains evidence of a crime subject to seizure, police may stop the car and seize and search the luggage, and only the luggage (Acevedo)

· (b) Policy: (i) Higher expectation of privacy, (ii) luggage a “repository of personal effects”
· (4) Jailhouse searches:

· (a) Rule: Once a person is arrested and in custody, police can search the effects in his possession at the time of the arrest without a warrant (Edwards, ∆ arrested, clothes examined the next day)

· (i) Time: Police can search effects without warrant even though time has passed since the arrest (Edwards)

· (ii) Location: Search of effects can take place at bookinghouse, not just jailhouse (LaFayette)

· (iii) Policy: Routine inventory search, so logic of Opperman applies

· (5) Emergency / exigent circumstances: 

· (a) Hot pursuit: When police are in hot pursuit of a suspect they may enter any home, room, building, or office in their effort to capture the suspect (Warden)

· (b) Safety of police and others in danger
· (c) Likelihood that evidence will be destroyed (does not apply if likelihood of destruction is result of police delay)

· (d) Likelihood that suspect will flee (does not apply if likelihood is result of police delay)

· (6) What may be seized in a warrantless search:

· (a) Mere evidence rule: Police may seize items that are “mere evidence” of a crime even without a warrant (Warden, police in hot pursuit, find clothes laundry machine)

· Old rule: Items seized had to be either (i) instrumentalities of crime (e.g., guns), (ii) fruits of crime (e.g., stolen jewelry), or (iii) contraband
· (b) Plain view doctrine: Police may seize items in plain view provided: (i) the police are where they are lawfully, (ii) the evidence is discovered inadvertently, and (ii) it is immediately apparent that the seized items are subject to seizure (Coolidge)

· (i) Moving items: A search of an item outside plain view is a new “search” that requires independent probable cause (Hicks, lawfully on premises, move stereo)

· (ii) Items found within scope: As long as item was discovered within the scope / area authorized by the warrant or probable cause (if no warrant), search is okay (Horton, weapons found in warranted search for jewelry (fruits of crime))

· Consent

· NOTE: Not an exception to the Warrant Clause; the Warrant Clause just doesn’t apply

· Three-part test:

· (a) Was the consent given fully (i.e., without condition)?
· Consent to entry by undercover officer sufficient to make entry of other, arresting officers consensual [CB – not sure this is correct]

· (b) Was the consent given by one who has proper authority over the premises?
· (i) Landlords and hotel managers: Cannot give consent for police to search a tenant’s or renter’s apartment or room without a warrant (Stoner, hotel room search)

· (ii) “Common authority”:

· (1) General rule: Consent by one who possesses common authority over premises or effects is valid against an absent nonconsenting party with whom that authority is shared (Matlock, suspect arrested in front yard, girlfriend gives consent)

· (a) When both parties present, one consents and the other does not: Where two people have common authority over premises or effects and are both present, if one consents to the search and the other, objects, the consent is not valid against the nonconsenting party (valid only against the consenting party) (Randolph, wife consents, husband does noft)
· No requirement of affirmative steps to find potential objecting cotenant before entering (Randolph)
· (b) Parsing of space: If the consenting party has sufficient authority to invite friends into the area to be searched, his consent is valid

· (2) Definition of “common authority”: Mutual use of the property by persons generally having joint access or control (Matlock)

· Policy: Person who shares property with another “assumes the risk” that the other person will allow someone else to live inside

· (iii) Apparent authority: If  a reasonable person would believe the consenting party had authority over the premises, his consent is effective (Rodriguez, ex-girlfriend lets police in)
· Thus, where officer makes a reasonable mistake in concluding that the consenter has common authority, when in fact he does not, the consent is still valid (Rodriguez)

· (c) Was the consent given freely / voluntarily?
· (i) Rule: Consent is given freely if a reasonable person would feel free to decline the officers requests or otherwise terminate the encounter (Bostick, officers on bus)

· Test: Totality of the circumstances (Bustamonte)
· Ignorance of right not to consent merely one factor to consider (Bustamonte)
· (ii) False warrant claim: No consent where police falsely assert they have a warrant (Bumper, police falsely assert they have a warrant, grandmother lets them in)

· (iii) No requirement to warn of right not to consent: No requirement that police give Miranda-like warning that person does not have to consent before asking for consent (Bustamonte, officer pulls over car with faulty headlight, asks and receives consent, finds stolen checks)

· The exclusionary rule:

· Framework:

· (1) Was the police conduct unlawful?

· (2) Were the ∆’s rights violated by the police illegality?

· (3) Was the evidence sought to be introduced obtained as a result of the unlawful police activity?

· (4) Is the illegality sufficiently related to the evidence that the taint has not been dissipated?

· “Standing”: 
· (1) General rule (“legitimate expectation of privacy”): To assert a 4th Amendment violation and thus trigger the exclusionary rule, a defendant must show (a) an actual (subjective) expectation of privacy in the places or objects searched that (b) society is prepared to recognize as reasonable / legitimate (Rakas, gun found under passenger seat; Katz, telephone booth wiretap)

· (a) Expectations grounded in property law generally be found to be reasonable (Rakas)

· (b) Expectations probably need to be ongoing to survive (or at least more than was shown in Carter)

· (c) If property seized belongs to you: Suggestion in both Rakas and Carter that this might make a difference

· (d) Greenwood principle: The fact that any member of society could do [legally?] what the police did suggests ∆ had no reasonable expectation of privacy in the property searched (Greenwood, trash collection case)

· (2) Items / information with no reasonable expectation of privacy:

· (a) Items knowingly exposed to the public (Katz, phone booth case)

· (b) Items accessible to public view (Ciraolo, backyard from airplane)

· (c) Information voluntarily given to / shared with third parties (Smith, numbers dialed on telephone)

· (i) Police informants: This applies police informants (White, informant with wire case)

· (ii) Rationale: Idea is that you assume the risk when talking to another person that s/he will disclose the information to the police or some other third party (White)

·  (3) Rules about specific places:

· (a) Cars:

· (i) If mere passenger: No reasonable expectation of privacy (Rakas)

· (ii) If nonowner driver but owner is present: No reasonable expectation of privacy

· (iii) Traffic stops:

· (1) Officer making lawful stop can order passenger out of car (Wilson)

· (2) If officer orders passenger out of car, 4th Amendment seizure (Brendlan) (inconsistent with Rakas)

· (b) Other person’s house:

· (i) If overnight guest: Reasonable expectation of privacy for time of stay (Olson, overnight guest)
· (ii) If social guest: Usually will have a reasonable expectation of privacy (per Kennedy concurrence in Carter)

· (iii) If only have fleeting and insubstantial connection to do a mechanical act: No reasonable expectation of privacy (per Kennedy concurrence in Carter)

· (c) Commercial premises: Lower expectation of privacy than in residential premises (Carter, drug packing in apartment, officer peeks through blinds)
· (d) Phone booths: Reasonable expectation of privacy for words spoken over the phone (Katz)

· (4) Rejected theories:

· (a) Target theory: Person against whom search was aimed has standing (rejected in Rakas)

· (b) Legitimately on the premises test (Jones) (rejected in Rakas)

· (5) Privacy of presence vs. privacy of place (Weinreb):
· (a) Privacy of presence: Privacy with you when you are present in a private place (rejected by Rakas, Carter)

· Not continuous; ends when you leave the private place

· (b) Privacy of place: Right to extend your personality into a physical place
· Continuous; remains with place even after you leave

· Items excluded:

· (1) “Fruit of the poisonous tree” doctrine: Evidence seized as a consequence as a 4th Amendment violation is excluded as fruit of the poisonous tree, unless the “taint” has been dissipated: (Wong Sun, slew of statements, drug finds)
· (a) Actions that dissipate taint:

· (i) Intervening act of free will such as (1) decision later to come back and give a statement or (2) decision of witness to testify

· (ii) Additional links in the chain of causation
· (iii) Certain independent acts, including (1) release from jail or (2) talking to a lawyer

· (b) Actions that do not dissipate taint:

· (i) Giving Miranda warnings
· (c) Ways around “fruit of the poisonous tree” doctrine:

· (i) Independent source: Where evidence could be obtained through a separate, lawful route

· (ii) Inevitable discovery: Where the evidence would inevitably have been obtained through another lawful route (Nix, body of girl)
· (d) Validity of probable cause not impacted by tainted information: Where probable cause is based on illegally obtained information, its validity is not negated by the fact that it is based on illegally obtained information (Wong Sun)

· (e) Verbal evidence (such as statements): Verbal evidence that that derives immediately from an unlawful search is no less a fruit of an unlawful search than is physical evidence (Wong Sun)
· (f) Segmentation of police activity: Where part of a search is illegal and part is not, only evidence obtained through the illegal part of the search is excluded, assuming the legally obtained evidence was not obtained as a consequence of the illegal search (Harris, police enter house without warrant (Payton violation), obtain statement, then take ∆ outside house and he makes another statement)
· (2) “Good faith” exception:

· (a) General rule: When an officer acts on a good faith belief that a valid warrant exists, evidence will not be excluded because the warrant is later found to be invalid (Leon, warrant later found invalid for lack of probable cause)

· (i) Requirements to apply (Leon):

· (1) Officer must have applied for warrant in good faith, believing there is sufficient probable cause for the warrant

· (2) Magistrate must have issued the warrant in good faith

· (3) Officer must have reasonably relied on the warrant in good faith
· (ii) Policy (Hudson; Herring)

· (1) Exclusionary rule a judicially created remedy to deter police misconduct, not a constitutional right.

· (2) Evidence only excluded where (a) costs of exclusion outweigh benefits (balancing test) and (b) exclusion vindicates the interest the right is intended to protect.
· (3) Exclusion should be a last option. 
· (b) Possible broadening: In Herring, the Court declined to exclude evidence where an officer acted on a good faith belief that a warrant existed on the basis of erroneous information negligently conveyed to him by the county clerk.

· (i) New rule (Herring): To trigger the exclusionary rule, police misconduct must be:

· (1) Sufficiently deliberate that exclusion can meaningfully alter it and 
· (2) sufficiently culpable that such deterrence is worth the price paid by the justice system.  
· (ii) New test (Herring) The exclusionary rule serves to deter deliberate, reckless, or grossly negligent conduct, or in some circumstances recurring or systemic negligence. (Herring)

· (iii) It is unclear how far this rule extends in situations where the violation is not a good faith belief a valid warrant exists

·  (3) Knock-and-announce rule: Violation of knock-and-announce rule is not grounds for exclusion (Hudson, police knock but don’t wait long enough before entering)
· Reasoning: Knock-and-announce rue protects dignity, not privacy.
· (4) Illegal arrest not a bar to prosecution (Frisbie, ∆ kidnapped back to MI for trial)

· Stop-and-frisks / investigatory stops:

· (1) Current rule: A police officer with (a) reasonable suspicion (b) based on specific, articulable facts (c)  to believe a person is committing or has committed a crime may stop the person and ask some questions. A stop must be (d) justified at its inception and (e) reasonably related in scope to the circumstances justifying the stop (Hiibel).  Terry says that inquiries must be “reasonable.”
· (a) No requirement of reasonable suspicion that person is armed and dangerous (Adams)

· (b) Reasonable suspicion may be based on tip from third party (Adams, officer receives tip that person in car has gun)

· (a) Time of crime: Officer does not have to believe that the criminal activity currently is occurring (Hensley, police stop person suspected of robbery 12 days earlier)
· (b) Vehicle stop: Probably always okay for an officer to stop and frisk if he pulls a car over
· (2) Determining whether a stop was justified: Either (Brown)

· (a) Reasonable suspicion: Officer must have specific, articulable facts upon which to base a reasonable suspicion that criminal that the person is involved with criminal activity, or

· (i) Grounds for reasonable suspicion: (1) Tip from third party (Adams), (2) running from police (Wardlow)

· (ii) Not reasonable grounds for suspicion: Person “looks suspicious” (Brown, person stopped merely because he “looked suspicious,” then convicted of violating TX law that required him to identify himself)

· (b) Neutral plan: The stop must be part of a neutral plan set up in advance — i.e., a codified police policy that applies neutral criteria in advance for stops

· Sobriety checkpoints: Generally okay (Sitz, sobriety checkpoint that checked every tenth vehicle)

· Exception: Stops must be related to the purpose of the plan plain (Edwards, sobriety checkpoints to catch people with drugs invalid, because sobriety checkpoints not related to drug use)
· (3) Frisk procedure:

· (a) Frisk limited to search for  weapons (Terry, Dickerson)

· (b) Items recognizably illegal may be seized: If in course of valid search officer feels something recognizably illegal, officer can seize it (Dickerson, officer felt packet during frisk)

· (c) Frisk does not need to be least intrusive means available: Must only be reasonable under the circumstances (Sharpe, 20 minute detention with spread eagle frisk upheld where officers suspected truck was carrying pot)

· (4) Self-identification statutes: Valid if (Hiibel):

· (a) Officer’s request for identification made during the course of a valid Terry stop (officer has a reasonable suspicion of criminal activity), and

· (b) There is a law requiring self-identification
· (5) Removal to stationhouse:

· (a) Person cannot be taken into custody (i.e., to the police station) (Dunaway, accused taken to police station and was not free to go)

·  (b) Person cannot be taken to the police station for fingerprinting (Hayes, police told accused would arrest him if he didn’t come in for fingerprinting)
· Possible exception: If magistrate signed off on it
· (c) Rule of thumb: Probable cause required to take person to the police station.  Terry limited to brief, on-the-street stops.
· Specific applications:
· (1) Wiretapping:
· (a) Unauthorized: Violates the speaker’s reasonable expectation of privacy (Katz)
· Rationale: 4th Amendment applies to people, not places, so fact that tap is made outside of person’s property irrelevant; question is one of privacy.
· (b) Authorized: Valid so long as conducted in such as way as to minimize interception of communications not otherwise subject to interception (Scott, authorized wiretap valid even though 60% of calls not on point)
· (c) If one party consents: No violation (White, informant wears wire to meeting)
· (2) Electronic surveillance: 
· Sense-enhancing device: Police use of a (a) sense-enhancing device (b) not in general public use to (c) explore details of a home (d) otherwise unknowable without physical intrusion is presumptively unreasonable (Kyllo)
· (3) Undercover agents:
· (a) Home converted to commercial center for illegal activity: Upon invitation of owner, agent can enter home that has been converted to a commercial center for illegal activity (Lewis, agent invited in to purchase marijuana)

· (b) Wire-wearing: An informer can record a conversation and transmit it to the police (White)
· (4) Blood tests: Valid where there is: (Schmerber)
· (a) A lawful arrest (on probable cause);
· Note that in the blood test context, arrest alone is not enough to justify the test
· (b) A clear indication that evidence is in the blood;
· Must be based on a particularized suspicion, based on specific, articulable facts
· (c) Either (i) a warrant or (ii) an emergency owing to the likelihood that the evidence in the blood will destroyed before a warrant may be obtained; and
· Open question whether presence of either could overcome religious scruples against test on part of ∆
· (d) A hygienic, reasonable procedure for extracting the blood
· A reasonable procedure is one that is (1) commonplace, (2) minimally invasive, and (3) performed in a reasonable manner (e.g., by a skilled profession)
FIFTH AMENDMENT

· 5th Amendment: No person shall be held to answer for a capital, or otherwise infamous crime, unless on presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

· Requirement of government compulsion:

· (1) If statement is voluntarily: 5th Amendment is not implicated (Olmstead)
· (2) If no state compulsion: Confession will not be excluded (Connelly, “God” tells ∆ to confess)

· Irrational decision to waive Miranda rights: Still valid (Connelly)
· Pre-incorporation: Coerced / involuntary confessions violate DP (Spano, all-night questioning, use of “false friend”)
· (1) Rule: If ∆’s will was overborne by official pressure, fatigue, sympathy falsely aroused, etc., confession excluded as involuntary (Spano)

· Test: Totality of the circumstances (Spano)

· (2) Rule still applies: If a confession is involuntary, even absent custodial interrogation, still inadmissible under DP

· Forced blood sample: Does not violate DP (Breithaupt)

· Miranda warnings:

· (1) Warnings: 

· (a) Rule: When police engage in a custodial interrogation, they must warn suspect of:

· (i) Right to remain silent
· (ii) Right to counsel, including right to have counsel appointed if they cannot afford one

· (iii) Fact that statements that they make can and will be used against them in court

· (b) Definition of “custodial interrogation”: When person is taken into custody or deprived of freedom of action in any significant way

· Can take place outside stationhouse (Orosco, ∆ questioned in his hotel room)

· (c) When must be given: 
· (i) Anytime there is a custodial interrogation
· (1) Even if ∆ already knows his rights

· (2) Must be a full custodial interrogation not incidental questioning (Beckwith, questioning in ∆’s house, not under arrest)

· (3) ∆ must actually be in custody: Warnings only required when person is actually in custody (i.e., following formal or informal arrest) (Mathiason, ∆ goes to stationhouse voluntarily)

· (4) If the interrogation is discontinuous or prolonged, warning may need to be readministered

· (ii) Whenever officer makes statements likely to elicit a response (“functional equivalent of questioning”) (Innis, officer says it would be terrible if child from school found missing gun, ∆ tells officer where gun is)
· (iii) Exceptions:

· (1) Public safety exception: Where police act as peacekeepers, concern for public safety may override Miranda rights (Qaurles)

· (2) Traffic stops: Warnings not required (Berkemer)

· (3) Terry stops: Warnings usually not required (Perdue, 7th Cir. case)

· (4) ∆ not aware he is speaking to a law enforcement officer (deception) (Perkins, undercover agent placed in cell with ∆)

· Coercion determined from the perspective of the suspect

· (2) Interrogation must stop when:

· (a) Suspect says he wishes to remain silent
· (b) Suspect requests to consult with a lawyer
· (i) Interrogation cannot resume unless ∆ initiates further conversation (Edwards)

· (ii) Jackson rule: Request to speak with lawyer need not be made under 5th Amendment; can be made under 6th Amendment right to counsel (Jackson, ∆ requests lawyer at arraignment, next morning police resume questioning without lawyer)

· Policy: Once formal proceedings begin, “hands off” the ∆

· (iii) Person ∆ requests to speak with must be a lawyer (Michael C., request to speak with probation officer does not require interrogation to stop)

· (iv) Ambiguous request to speak with lawyer: Can be ignored (Davis)

· Police need not seek clarification in case of ambiguity

· (3) Effects of violation:
· NOTE: Constitutional violation only occurs when statements are sought to be introduced at trial; failure to give warnings not itself a constitutional violation (Tucker)

· (a) General rule: Statements obtained in violation of Miranda are excluded at trial

· (i) Physical fruits: Do not need to be excluded (Patane, ∆ not Mirandized, tells officer has gun in bedroom, officer finds gun)

· No “fruit of the poisonous tree” doctrine under Miranda
· (ii) Follow-on confessions: Where first confession made without Miranda warnings, warnings given, then second confession given, second confession usually admissible (Elstadt)

· Exception: Where police have followed a practice of deliberately undermining Miranda by intentionally not Mirandizing, obtaining a confession, Mirandizing, and then quickly obtaining a second confession (Seibert) 

· (b) Impeachment exception: Statements can still be used for impeachment (Harris)

· (4) Waiver: Must be (a) knowing, (b) voluntary, and (c) intelligently; police bear heavy burden to prove all three elements
· (a) Elements: 

· (i) Voluntary: Product of a free, deliberate choice rather than intimidation, coercion, or deception

· (ii) Knowing: Made with full awareness of both the nature of the right being abandoned and the consequences of the decision to abandon it
· (b) Rules: 

· (i) Silence: Not a waiver

· (ii) Lengthy interrogation before statement: Strong evidence that waiver was not voluntary

· (iii) Waiver need not be express: Can be inferred (Butler)

· (iv) Where ∆’s attorney inquires about ∆, no requirement to tell ∆ that his attorney has asked about him: Waiver still valid (Moran, ∆ taken to stationhouse for questioning, ∆’s attorney told ∆ would not be questioned)
· (i) Policy: Fact that ∆ did not know his attorney wanted to speak with him did not increase the coercive pressure on ∆ to waive his rights and confess

· (ii) Deception okay: This suggests that deception following a Miranda warning is okay, so long as it does not increase the felt pressure of the police station
· (5) Basis:

· (a) Miranda is a constitutional decision (Dickerson, struck down federal legislation reversing Miranda)

· (b) Miranda now built into public understandings of police practices (Dickerson)

· (6) Policy: 

· (a) Free will: Prophylactic rule to counteract inherently compelling pressure of stationhouse

· (b) State / individual balance: State ought to treat suspect as a person, not a means (potential source of information)

· (c) General rule that one ought take responsibility for one’s action does not apply because:
· (i) Police not proper party to acknowledge responsibility to

· (ii) Consequences of accepting responsibility (prison) so terrible that person shouldn’t have to subject himself to those consequences

· Privilege against compelled self-incrimination:

· (1) Statement is compelled where:

· (a) Custodial interrogation without Miranda warnings (Miranda)

· (b) ∆ required to produce incriminating documents (Anderson)

· Solution: Have police search office for documents, rather than requiring ∆ to produce them by subpoena (Anderson)

· (c) Threat of firing for asserting the privilege (Garritty)

· Exception: If (a) ∆ is a government employee and (b) the giving of the sought information is a part of ∆’s job, even though the reason for not giving the information if the privilege against compelled self-incrimination (Broderick)

· (2) Privilege only applies to:

· (a) Compelled, incriminating statements by the ∆ used against the ∆ in a criminal prosecution
· (i) The privilege is personal: Cannot be invoked in order to avoid testifying against others

· (ii) Use immunity: A witness granted use immunity may be compelled to testify (Kastigar)

· (1) Definition of “use immunity”: Means that the government cannot use the statements against the person making the statements

· However, government can still prosecute person if it can show it obtained all its evidence independent of the incriminating testimony

· (b) Testimonial / communicative evidence (Schmerber, involuntary blood following DUI)

· Definition of “communicative evidence”: Assertive evidence, evidence affirming or rejecting a proposition

· (3) Privilege does not apply to:

· (a) Embarrassing or painful statements
· (b) Real / physical evidence (Schmerber)

· Definition of “real evidence”: Evidence that speaks for itself, that is not in itself an affirmation or rejection of a proposition

· Thus, making a suspect of source of physical evidence does not violate the privilege (Schmerber)

· Plea bargaining
· Rule: Must be (a) voluntary and (b) intelligent

· Motivation of ∆: A plea bargain is not involuntary merely because it is motivated by ∆’s desire to obtain a lesser penalty (Brady, ∆ pled because death penalty possible only if trial was by jury, and judge was unwilling to try case without a jury

· Calculations of self-interest are voluntary
SIXTH AMENDMENT

· 6th Amendment: In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district where in the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.
· Right to counsel

· (1) At trial:
· (a) Court required to appoint lawyer if ∆ is unable to afford counsel (Gideon, court-appointed attorney required for felony prosecution) 
· Rationale: Incorporated because (1) essential to fair trial; (2) state spends $$ on prosecutors and rich ∆’s spend $$ on lawyers, and (3) importance of adversary process
· (b) Can be waived: ∆ must competently and intelligently waive his right (Gideon)
· (c) If ∆ does not have lawyer: ∆ cannot be imprisoned (Scott)
· (i) Narrows Argersinger, which extended right to counsel to all ∆’s faced with jail time
· (ii) Effect: Unless counsel appointed, ∆ can only be fined
· (2) On appeal:
· (a) Court required to appoint counsel on first appeal as of right (Douglas, state law permitted judge to review case and see if it merited appointment of counsel for appeal)
· Dissent (Harlan): Government not required to eliminate all economic disparities (EP); appeal as of right not required by DP to begin with.
· (b) Court not required to appoint counsel for discretionary appellate review by state supreme court or U.S. Supreme Court (Ross)
· NOTE: Adopts reasoning in Harlan’s dissent in Douglas
· (3) When attaches: At onset of formal adversary proceedings 
· (i) Events that initiate formal adversary proceedings: (1) Arraignment (∆ brought before magistrate and appraised of charges against him), (2) formal charges, (3) preliminary hearing, (4) indictment, (5) information
· (2) Time between arrest and onset of formal proceedings: An arrestee must be brought before a magistrate within 8-12 hours of his arrest
· (3) Escobedo rule (superseded by Miranda; reinterpreted as 5th Amendment case by Moran): Right attaches when (a) investigation has shifted from investigatory to accusatory (has narrowed to a particular suspect), (b) suspect taken into custody, (c) police carry out interrogation that leads to incriminating statements, (d) suspect has asked for an been denied consultation with counsel, and (e) police have not given warning of right to remain silent
· Policy: Value of ∆’s silence — “Any lawyer worth his salt will tell the client to make no statement under any circumstances”
· (4) How right operates:
· (a) Offense specific
· (b) Personal: Statements obtained in violation of right can be used against someone else
· (c) “Fruit of the poisonous tree” doctrine applies (different from under Miranda)
· (5) Rules for police conduct after right attaches:
· (a) Police cannot, without presence of counsel
· (i) Deliberately elicit statement about crime for which proceedings against ∆ have begun (Massiah, informer records statements in car made by ∆)
· Definition of “deliberately elicit”: To structure a situation so as to lead to an incriminating statement (no set-ups)
· (ii) Deceive ∆ to elicit statement (Massiah)
· NOTE: Deceit not permitted in 6th Amendment context, but permitted in  4th (Lewis, undercover agent; White, recording by informant) and 5th (Perkins, informant in cell; Moran, ∆ not told attorney wants to speak with him) Amendment contexts
· (b) Police can, even without presence of counsel: 
· Place informant in cell so long as completely passive and does not try to elecit information (Kuhlman, informant in cell told to “keep his ears open”)
· (6) Waiver of right:
· (a) Only effective if made knowingly and intelligently
· (i) ∆ must be aware of the dangers of waiving counsel (go in with “eyes open”)
· (ii) Technical legal knowledge not relevant to assessment of ∆’s ability knowingly to waive the right (Faretta, judge had denied request of self-representation after quizzing ∆ about hearsay rules and trial procedure)
· (b) Right of self-representation guaranteed / implied by the structure of the 6th Amendment (Faretta)
· (7) Rules for lineups:
· (a) Where lineup occurs before formal proceedings begin: (Kirby, pre-indictment lineup without lawyer)
· (i) Counsel not required 
· (ii) ∆’s only available claim is a DP claim that the lineup was unreliable (bad lighting , nervousness of witness) and that unreliable information cannot be introduced
· Weinreb: This is functionally the same standard as proving “independence” from a tainted post-indictment lineup.  An “reliable” ID is one that is “independent,” since a reliable ID will be based on something other than a prior pretrial ID
· (b) Where lineup occurs after formal proceedings begin: (Wade, post-indictment lineup without presence of lawyer)
· (i) Counsel required: Otherwise, result is inadmissible
· Rationale:
· (a) In event lawyer wishes to challenge lineup at trial, lawyer better able to reconstruct lineup if lawyer is present
· (b) Mere presence of lawyer leads police to act better
· (ii) Courtroom ID: If counsel not present at lineup, later separate courtroom ID not allowed unless prosecution can prove by clear and convincing evidence that the courtroom ID is completely independent of the tainted lineup
· (c) Photo lineups: Lawyer not required (the standard is Kirby, not Wade) because it’s relatively easy to reconstruct the lineup (Simmons)
·  (8) Competence of counsel:
· Rule for ineffective assistance of counsel claim: ∆ must show that: (Strickland)
· (i) Counsel’s performance was deficient, and
· (ii) The deficiency was “prejudicial” to the ∆’s defense, meaning that there is a reasonable probability that but for counsel’s errors, the result would have been different
· (9) Impact of wealth on criminal process:
· Tension is between justice (right to counsel) and liberty (right to defend yourself and pay others to help)
· (i) Problem with liberty argument: No right to buy an acquittal (or better chance of acquittal
· (ii) Weinreb’s view: Good to have someone in criminal trial whose job it is to constantly fight against the state
