. WHY PUNISH?
a. Retributivism - Punishment is justified when it is deserved ang orfien it is deserve
i. Deserved when the wrongdoer freely chooses totei@aciety's rule
ii. By punishing the wrongdoer, society demonstragesegpect for hii
ii. Justification for punishment is that punishmeritgslf just or morally goc
iv. Is impartial (cf. revenge, which is emotior
v. Rebalances the scale when criminals take an uedagntag
vi. Problems w/ retributivisi
1) Inequality in starting positions undercuts auton@ang equality pilla
2) Proportionality can be a problem (e.g., Hit
vii. Mixed theon
1) Retributivism gives permission to punish; utilitarism says how mu
b. Utilitarianism - Punishment justified if results in a reductionhe pain of crime that would otherwise oc
i. Can satisfy revenc- otherwise ppl take the law into their own he
ii. Includes 3 purpose
1) Deterrence
a) Specific deterrenc- punish to keep the specific person from repeatiinge
b) General deterrenc punish to convince general community not to conariihe
c) Want optimal deterrence (b/c max punishment woskltoo many resourct
i)  Want thechance of punishme x the punishmeito outweigh the individualtaste for crim
d) Problems w/ deterren
i) Assumes criminals are rational actors w/ perfecrmatior
i) Punishment doesn't always fit the crime (e.-strikes laws
2) Rehabilitation
a) Can rehab for society's benefit or for the crinigbEnefi
b) Sentence according to how long it takes to r
c) Problems w/ rehe
i) Resources better spent on needy-criminals
ii) Potential to be paternalistic and discrimina
iii) Punishment might not be proportionate to ci
3) Incapacitation
a) Makes ppl less able to commit crir- thug in prison can't rape your Si¢
b) Selective incapacitatic- figure out who most likely to reoffend and keeprthi@ prison longer (e
3 strikes laws
c) Problems w/ incapacitati
i) Essentially punishing ppl for future crin
i) Punishment might not fit crime (might be differefe those who commit the worst crinr
and those most likely to reoffer
iii) Potential for discrimination (lock up all -25 yr old men- most criminal careers done by ¢
25ist
c. Sociological studie«- why do ppl obey the law’
i. Not fear of punishment, but b/c ppl internalize therms of the la
ii. Pplhave to believe the law is just and regulapigleec
1) When? Most ppl want law to punish ppl when theyedess it and to punish proportione
d. Punishment nihlism
i. What debt do ppl have to society when society hanghem nothing

II. General Common Law Requirement
a. Social Harm: General Principles
i. Crimesor element of crimes can be defined in terms
1) Conduct
a) defined in part in terms of harmful conduct; harhr&sults not require
i) Exdriving under the influence of alcol
2) Resull
a) Defined in terms of a prohibited res
i) Ex murdel- kill another; doesn't matter h
3) Attendant Circumstances
a) In order for any offense to occur, certain factsiccumstances must be pres
i) Ex burglary- must break and entdwelling house/of another/at nit

b. ACTUS REUS
i. Common Law
1) Definition
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C.

a) Is (1)avoluntary act(or omission to do sth you have a duty to dojthat cause: (3) social harm
i) Possessicis an act if the person is aware or should have beere that she has the thing
is charged with possessir
2) Omissions- duty to act
a) where estatute imposes a duty to care for anot
b) where one stands in a certstatus relationshig to anothe
i) parent- child
i) husbanc- wife
iii) master apprentic
iv) ship’s maste- crew and passeng
v) innkeepel inebriated customel
vi) still read narrowl despite rise of nontraditional famil
c) where one has assumecontractual duty to care for anoth:
d) where one havoluntarily assumed the cariof another and so secluded the helpless persar
prevent others from rendering ¢
e) where onecreates a continuing risk of physical harm to anothr, one is under a duty to ta
reasonable care to prevent the risk from takingo:
3) Sometimes hard to tell whether it's action or iiten
a) Exdriving w/ cruise control and go through a rigitht - acted or failed to ac
4) Arguments in favor of imposing duty to he
a) social cohesior
b) making laws compatible with moralit
c) deterrence (duty imposed when no cost or risk toself]
5) Arguments agains
a) freedom of action, hindsight bi
b) difficulty of knowing if helper faces risl
¢) variations among moral intuition
d) hard to prove negativ:
e) difficulty of enforcing
f) where to draw the lir
i. MPC (82.01, pg 1081
1) 2.01(2)- not guilty unless condumerely includes voluntary act or omission of act that able to pe
a) bodily movements that are a product of the effodetermination of the actor, either consciou
habitual
2) 2.01(2)- do not include a reflex or convulsion, bodily moverhduring unconsciousness or sleep, con
during hypnosis, bodily movements that otherwigerast a product of the effort or determinationte
actor- habitual actions do cot
3) 2.01(3)- not quilty for omission unless omissiol
a) in astatute; or
b) aduty to perform the omitted act is otherwise imposd by law

ii. Case:
1) Martin— Each element of a crime must result from a volynaet
a) (Man taken out of his house onto the street bycpoihile drunk
2) Newtor — Reflex is not an ac
a) (Newton shot the cops saying it was a reflex dfeeng shot in stomac
3) Deciné- Criminal liability may be based upon an otherwiseoluntary act where the voluntarine
element is provided by the actor’s prior knowletlug the condition causing this act presentedeathof
harm under the circumstanc- Initial act was voluntar
4) Pop¢— No duty to assist bystanders in emerge
5) Jone - Must be legal duty of care for crime of omiss
MENS REA
i. Concern of crim law is determining whether a D iated, expected, or should have expected his adtix
produce particular consequen
i. COMMON LAW
1) Default rule is that "malice" and other ambiguous terms mean that [was aware his actions posed
substantial risk of causing the prohibited harn
a) Intentional or reckle:
b) Regina v. Cunninghe (gas mete!
i) Intent or awareness of ri
¢) Reginav. Faulkn¢(burn down shig
i) Similar outcomeo Cunninghar
i) Malice must be at least intent, foresight, probgt
2) Intent
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a) UC- CL Intent means (1) conscious object to causedhmlsharm or (2) acting w/ knowledge tt
harm is virtually certain to occ
3) Specific v. General Inten (note: sometimes used inconsister
a) Most common:
i) Specific Intent: Action must be done vsome further purpose in mi
(1) Ex burglary = break and enter intent to commit a felony insi
i) General Intent: doing what irordinary speech would call an intentional ac
(1) Ex breaking and enterir- have general intent for trespass b/c you did ipanpos:
b) Another usage:
i) Specific Intent: requires D to havactual knowledge (subjective awaren of an attendar
circumstance crucial to the cri
(1) Exif bigamy is defined as needing to know alreawdyried before marrying ag:
i) General Intent: awareness of attendant circumstance need not kieg; lesser mental stat
like recklessness/negligence, will sufi
(1) Exif bigamy is defined as not needing to know adiyemarrie:
4) Proving inten
a) Presumption that a persorpresumed to intend the natural and probable coesegs of his ac
i) Strict limits on presumptions the juryrequirecto draw, but is permissi
5) Negligence: different standard
a) Hazlewoor- criminal negligence is same as civil neglige (Exxon Valdez cas
i)  Minority rule
b) Santillane - must show more than civil negligence (NM ci
i) Majority rule
(1) Gros: negligenceculpable negligence, et
6) Recklessness (U
a) Majority rule- conscious awareness of substantial and unjusefiagi
b) Minority rule - extreme negligen:
ii. MPC (82.02, pg 108:
1) PURPOSELY
a) Conduct or resuliconscious objec; anc
b) Attendant circsaware of them orbelieves or hope they exis
2) KNOWINGLY
a) Conduct or attendant circaware that conduct is of that nature or circumstancestgai(
b) Result:practically certain that the conduct will cause the re
3) RECKLESSLY
a) Consciously disregartasubstantial and unjustifiablerisk that the element exists or will res
from the condur
b) Disregard of risk is agross deviatiot from law-abiding persoiin actor's situation
4) NEGLIGENTLY
a) Should be awar¢of asubstantial and unjustifiable risk that the element exists or will result frc
the conduc
b) FEailure to perceive risk is agross deviatior from reasonable persin actor's situation
5) For recklessness and negligence, considenature andpurpose of actor's conduct arcircumstances
known to him
6) If mens rea not stated for element, minimum lesrecklessnes - could also be knowingly or purpos
7) If particular mens rea has been articulated by the legislature as enough for any elemassume i
was meant to apply to all eleme unless contrary purpose clearly app
8) Must prove mens rea foeach material eleme of offens¢
a) Material element=element that doesn't relate ekalysto a matter unconnected w/ the harm or
or the justification/excuse of the offense (exgdittion, venue, statute of limitations, €
9) Substantial and unjustifiable
a) Question for jur
b) Forrecklessnes
c) Risk that's substantial but not unjustifia- under attack, I'm going to die, so | rip off thesgmaetel
to protect myse
d) Risk that's not substantial but is unjustifia- ordinary negligenc
e) Have to know it's substantial and unjustifiablerecklessness? Probably
10) Actor's situation
a) Physical characteristics (blindness, just sufferdéeart attack, etc.) count, but hereditary faciod
matters of intelligence and temperament
i) Up to court
iv. Strict Liability
1) Don't require any mental culpabili- no mens re
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2) Preference against strict liability in criminal I contrasts with tor
a) Morrissette v. U.¢
i) Mere omission of a mention of intent will not benstrued as eliminating that element fr
the crime- mens rea presumed absent a contrary legislatiyeopt
i) Key element for determining public welfare offefs¢he penalt
3) Public welfare offenst
a) USv. Balin
i) Charged w/ selling drugs, but didn't know they wanmghibited- doesn't mattt
b) US v. Dotterweic
i) Similar toBalint w/ food labelin
c) Squaring w/ purposes of punishment (frMorrissette
i) Deterrenc
(1) Hard to deter crimes w/ no mens rea, but makesnppé careft
i) Reformation (rehabilitatic
(1) Probably don't need reformation, but maybe makmtimere careft
iii) Vengeance (revenge or retributivis
(1) Hard to square w/ strict liabilit- retributivism based on choice and auton
iv) Incapacitation (not mentioned Morrissette
(1) Pplw/o mens rea can still be a danger to otherslé=pwalking killet
4) Can also have strict liability as to elements ahes
a) Ex statutory rap- strict liability as to age of victim (attendant@imstance
5) MPC (82.05 pg 108¢
a) No strict liability in MPC except for crimes that can be deemed vimtati{no prison tims
d. CAUSATION
i. Factual caus
1) But-for causatior- harm would not have occurred but for the D's cot
a) Can have problems when "deprive victim of a char where V might have died anyway, «
ii. Proximate (legal) caus
1) Act, in addition to being a b-for cause, must beaisufficiently close relationship to the resultingim
2) Proximate cause takes a slice out o-for cause, leaving behirextraordinary resul, extremely unusue
results, or barely cognizable resu
a) Acosti- Helicopter crash held proximate cause of D's legagwlice on hig-speed cha:
(1) Standarc- exclude extraordinary rest, andallow the trier of fact to determine t
issue w/ common ser
b) Arzor - Arsonist started fire in warehouse where anotherdiarted and the combination kille
firefightet
i) Held not necessary for harm to be intended, astlagltimate harm is sth which should hi
beel foreseen as being reasonably rel to the acts of the accus
ii) D's conducnheed not be sole cal, as long & sufficiently direc
iii) Problem: foreseeability of harm is tied to the level of gediy from which you view th
harm. Prosecution will use high level of generalitgfense will use very specil
(1) Can't really squarWarner Lambelwith AcostaandArzor because using differe
standards of foreseeabi
iv) Foreseeability conflicts w/ year and a day rulensferred intent, and eggshell s

iii. Problems
1) Moral luck (in practice, usually disrega
2) Vulnerability of the victim- the criminal takes his victim as he finds |
3) Unexpected consequenc-
a) theextraordinary restL exception
b) theyear and a d:rule, anc
c) thesole causrule when medical malpractice contributes to dedtitr D harms V State v. Shaba)
i) gross negligence of Dr. will only allow D to escdiadility if was the sole cau
4) External even
a) Subsequent victim behav
i) Foreseeable V behavior sometimes breaks causal, dhaisometimes does

i) If involuntary act, doesn't break causal chiStephensc)

i) If voluntary, depend- gang member case where gang retaliated b/c argahgrshot at thel
was found not to break the chain, old lady shoatiagghter and then daughter decidin
pull the plug was found not to break the cl

b) Subsequent acts of 3rd parties usually break thm¢hvoluntar
i) Again depends on foreseeability and circumste
(1) Hoss that caused the i
(2) Uriah the Hittite
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iv. Transferred Intent
1) D'sintentto do harm to V1 transfers to
a) Happens at all levels of mens
v. MPC (82.03
1) Keeps bi-for causation2.03(1)(a)
2) Keeps the transferred intent ru2.03(2)(a, 2.03(3)(a)
3) Proximate causatic
a) Links causation w/ mens r- mens rea for causation of the result is the santieeamens rea for tt
element that contains that resi2.03(2), 2.03(%) unless
i) The actual result involves tlsame kind of injury or har as tha designed, contemplated,
riskec, and is not toremot¢ or accidentz to have ¢just] bearing on the actor's liabil or on
the gravity of the offense2.03(2)(b), 2.03(3)(k)
i) Invites jury to reach commonsense or just r

. HOMICIDE
Common Law MPC (8210 pg 1112
Murdel “Malice Aforethought - Purpos
OR
Expres— - Knowledge
Intent to kill (or transferred intent) ¢ OR
Knowledge - Recklessness plus “extreme indifference” to vi
OR of human life. [EIVHL
Implied— o Presumed if certain enumerated felonies
- intent to commiigrievous bodily hari committec
- Recklessness ‘plu:depraved hea = D can rebut, unlike common I
recklessne:
- Felony Murde
Voluntary Same mens rea as murder, except the Only one manslaughtt

Manslaughte . provocatiol.
Same as murder, except therextreme emotione

“Malice” mitigated, by “serious provocatiol disturbanc
that results in “sudden and intense” passion - Must havereasonable explanation or exc
Statute] o Determined from viewpoint ca person ir

the actor's situation under the circumstar
as he believes them to

OR
- Recklessne:

Involuntary Recklessnes- “Wantor” “Gross

Manslaughte . Negligence” Something more than civ
negligence. May not need to be aware of
(Welansk)

- Such a departure from prudent man as t
incompatible w/ proper regard for human
(Barnet)

- Not 'recklessness plus', which is mu

Negligent Homicide committed negligen
Homicide

a. How to decide how to grade offens
i.  On what basis
ii. Who decides? Legislature or factfin
1) 2 extreme
a) Old NY statute- define all kinds of different ways of killing
b) Swedish statut- homicide is just taking a life, factfinder decide®grave" or no
2) MPC and CL take middle grou
a) Break into general categories and leave lots afrdi®r
b. Intended Killings
i. "First Degree"
1) Depends on the state. PA says "intentional killirage 1st degree, where "intentional” means poi
lying in wait, or any other kind of willful, delilvate and premeditated killi
2) Meaning of First Degree Murder
a) 2 dominant view
i) Deliberation is just intent to k
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(1) Carroll view - even w/o planning or preconceived desire, 1st @egsdong a
intentional, wilful, deliberate and premedite
(A) Since no time is too short, if you intend to kjihu've deliberate
(B) Defense: "No time is too short for a wicked maifréone in his mind the scher
of murder"- so for a good man, need more t
i) Need to have opportunity for some reflection aiftéent to kill is forme:
(1) Guthrieview - need to have opportunity for some reflection dfteent to kill is forme:
(2) How do you show opportunity to refle
(A) Time
(B) Planning
(C) Relationshig- motive
(D) Manner of killing- ex Guthrie stabbed in jugu
3) Death Penalty in MPC (8210.6 pg 111
a) Doesn't use deliberate/intentio
b) Uses aggravating circumstan
i) Committed by convict in prisc
i) Previously convicted of another murder or othefenbcrime
iii) Committed more than one mur
iv) Knowingly created a great risk of death to manyspae
v) MPC felony murde
vi) Etc.
¢) Also has mitigating circumstanc
i) No significant criminal histol
i) Extreme mental or emotional disturba
iii) Victim consented or was particip:
iv) Etc.
ii. Provocation
1) Common law provocatior defense for murder- mitigates to voluntary manslaughte:
a) Has to be done ihot blood/thehea of passiol
b) "reasonable pers" would feel the heat of pass
c) Heat/passion has to be based on provocation byictim
d) Can be no "cooling tim:
e) What provocation counts”:
i) 2 different approaches to provocal
(1) In Girouard, it's about categor
(A) Mutual combe
(B) False arre:
(C) Finding wife in adultery w/ another m
(D) Seeing sb in family be victim of a terrible cri
(E) Pulling on sb nose (just in the very old |
(2) Girouard court says mere words are never enout
(3) In Mahey, it's about standar
(A) The trial judge used categories and excluded tlterge of provocation
(i) Overruled on appe
(B) In determining whether provocation is sufficieordinary human nature
average of men should be the stan
(C) Was the provocation sth that would cause reasompait®n to act out of passi
rather than reaso
() Kick it to the jury
(D) Can still recognize categories, but aren't bin
(4) On appeal, he won to let the evidence of provonoati
2) MPC - Extreme Emotional Disturbance (8210.3(1)(b) pg 11}.- mitigates to manslaughte
a) Homicide which would otherwise be mur is committecunder the influence of extreme menta
emotional disturban for which there is reasonable explanation or exci
i) Reasonableness determined frviewpoint of a person in the actor's situa under the
circumstances as he believes them |
b) EED could come from anythir
¢) No cooling off limitatior
d) Biggest question is whether it arouses sympathkarjury
e) Casass - wanted to totally subjectivize stands

Common Lav Model Penal Coc

1. Victim does the provoking. Disturbance 1. Don’t have to kill the person who created
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event caused by person kil
2. More specifi—looks at adequacy ¢
provocation (list of specific paradigma

emotional disturbanc
2. Not look at adequa—just whether ¢
reasonable excuse for emotional s

examples

3. Words usually not be enot

4. Heat of passion means immediate resp
(no cooling off perioc

c. Unintended Killings
i. Murder
1) Common Law
a) Uses a lot of colorful langua
i)  Wicked, depraved, malignant/abandoned, wanton i@gdphalice (not expressed malice), h
heart, heart regardless of social (
i)  Unwillingness to care abt things that society sagsshould care about (lives and safet
other ppl
b) ‘'recklessnesplus
c) Requiresconsciou disregard of the risk of dee
d) Many states use MPC definiti- conscious disregard of substantial and unjustigiaisk unde
circumstances manifesting extreme indifferencééovialue of human li
2) MPC -8210.2(b) (pg 111:
a) Committed recklessly under circumstances manifgskireme indifference to the value of hun
life [EIVHL].
i) Substantial and unjustifiable are up to factfit
i) Awareness (conscious disregar) is subje
i. Manslaughter and Negligent Homicid
1) Common Law
a) Involuntary Manslaughter
i) Has to be 'more’ than civil negliger- how much more
(1) Welansk - "a high degree of likelihood that substantial havithresult to anothel
(A) This degree marked by words "wanton" and "recklésst MPC reckles:
(B) Doesn't require awarene- reasonable person stand- under the sam
circumstance (some subjectivity
(2) Such a departure from prudent man as to be incabtgat/ proper regard for hums
life (Barnet)
i) Contributory negligence no defel
iii) Contra, William: (Native American parent
(1) Used tort negligence standard for conviction oblowmtary manslaught
(A) Extreme minority rul

3. Words may be enou

4. Long term emotional disturbances i
simmering allowed (immediate action t
necessar

2) MPC
a) Manslaughter- §210.3 111;
i) Committed reckless
(1) Consciousl disregard substantic andunjustifiable risk
(A) Disregarof risk is agross deviatic from law-abiding persoiin actor's situatic
(B) Hall - lower court said "substantial" meant "more likédan not"Held,
overturnec- substantial needn't be more likely than
1. Had high likelihood of risk and no justifiabil
b) Negligent Homicide- §210.4 (pg 111:
i) Committed negligent
(1) Should be awa of asubstantial and unjustifiable r that the element exists or w
result from the condu
(2) FEailure to perceivrisk is agross deviatic from reasonable persin actor's situatic

iii. Felony Murder
1) Common Law

a) Strict version - felon isstrictly liable for all killings committed by him or his accompl&e the
course of a felonyStam))
i) Only question is causation (I-for and proximate
i) Doesn' really exist anymc
b) Qualified version - fatal act must be done w/ intent to commit felcaryd also the act must
"known to be dangerous and likely in itself to cadsath" Serré)
i) Can limit in several ways (see belt
c) Rationale
i) Do those who cause death deserve more punishnambthers who do the same thing
don't cause deat
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(1) Ken Simons (pg 439) says yes b/c creating a risidiiyg sth culpable is worse th
creating a risk by doing sth innoc
ii) Some say you can deter felonies by felony murde
(1) But others argue that to do that, it makes morsesémjust raise the penalties for
felonies
iii) Some say felony murder rule deters killings dufelgnies
(1) Butthere's already deterrence b/c felon moreyikelget caught, and besides
chances are very very sn
iv) Prosecutors like it b/c it gets rid of the burdépmof, where it's hard to prove int
(1) Butit's hard to prove intent for any murder, so/bep i
d) How aliveis the felony murder rule tods
i) Pgs 44-44¢
(1) Some states have made felony mui2nd degre
(2) Some have reduced felonies short list of very dangerous felon (rape, arsor
burglary, kidnapping, robbel
(3) Some say you have at least find recklessne
First. Makes allinvoluntary manslaughters committed during felo 1st degree murd
(4) Some states say you can't be guilty if you wetbp'trigger person and D didn't soli
or aid the killing, was not armed and had no redsdelieve c-felon was arme
i) Michigan court abolished felony murder by grabhbiing word "murder" from the statute a
saying it has to be a mur
(1) Now it just makes any murder a first degree mt
iii) California court had same statute as Ml but digo'that wa
(1) Constitutional limitation through proportional
e) Major limitations
i) Inherently dangerous felony requiremen
(1) Two tests
(A) Inthe abstract (minority rule)
1. (Phillips - cance-chiropractor- elements of the felony in the abstract,
as committe
2. By its very nature, the crime cannot be committéad eveating substanti
risk that sb will be kille
(B) Based on facts and the manner and circumstancesyvhich it was committed
(majority rule)
1. (Stewar- Rl crack binge- look at how felony was committed a
determine if inherently dangerc
2. Hines (turkey hunt)- majority says inherent danger determinec
foreseeabilit
1. Dissent says determined by "high probability" ot

i) Merger doctrine
(1) Felony murder only applies if D had felonious purpose independent of the homi"
(Burtor - CA armed robben
(2) Ifnotindependel(e.g., felonious assault, involunt. manslaughterglary where
specific intent is assault, etcfelony "merges w/ the homicide and can't support felc
murde
(3) Necessary to keep all felonious killings from beaugrlst degre
(4) Irony: ppl who do assaults, involuntary manslaughee. that end in killing get of
while ppl who do even less serious crimes (ex ropbget 1st degre
iii) Limits on liability for killings by nonfelons or th ose not in furtherance of felon
(1) Two approaches
(A) "Agency" Approach (majority rule)
1. Allfelons liable for any killing committed by a -felon
2. Asifall one bod
3. Can't be held liable for killings committed by Jrdrtie:
(B) "Proximate Causation" Approach (minority rule)
1. Held liable for all deaths proximately caused by tblony, whether shoot
was a c-felon or 3rd part
2. Question is whether killing was within the foredaleaisk of the
commission of the felor

2) MPC (8210.2 (b) pg 111:
a) EIVHL for recklessness plus' murdepresume((subject to D's rebut) if actor engage in or is
accomplicito commissionattemp to commit, orflight after committing or attempting to comn
robbery, rape or deviate sexual intercourse byeforcthreat of force, arson, burglary, kidnappimt
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V.

felonious escay.
RAPE
a. Common Law
i. Classic common law statt
1) Vaginal intercoursw/ another persoby force or threat of forcagainst the wi andw/o the consel of
the other persorRusl)
a) Can have force but still have cons- some ppl want to be forc
b) Can have force but not have I-consen- unconscious persi
ii.  Marital immunity rule
1) Intransition; 24 states have abolished rule fbseual offense
2) Some states say only applies to forcible
iii. History of law of rap
1) Largely history of racism and sexi
a) Statutes made rapes by black D's on white V's diataime
b) Death penalty for rape ruled unconstitutional if4- 2008 ruled death penalty for rape of ct
unconstitutionz
2) Sexisn
a) Lord Hale: Rape is an accusation easy to be madibana to be proved, and hard to refuted by
D, be he ever so innoct
b) Fear that women use rape charge as weapon ir
c) Want to examine and testify the social history ofwen- assumes that women can't be tru:-
maybe they wanted to be r:
d) A wide variety of evidentiary requireme
i) Corroboratior- some physical evidence, witness, sth beyond wornbestisnon
i) Complaint has to be sw
iii) Can bring up women's sexual hist- unchaste = likely to be untruth
e) Marital exceptions to rape i
i) In some jurisdictions, a husband still can't rajgenife
f) In 1969, 1000 complaints that led to arrests fpe- how many convicted? 18 convic
g) Common law definitior- vaginal sexual intercourse by force by a man wbeanan not his wif
i) Homosexual rape (even sodomy) was not a crime asdwt taken seriously at all by judg
juries
3) Now some reforrr
a) Rape shield law- can't bring up V's sexual history, get rid of evitiary rule:
iv. Actus Reu:
1) Force
a) Traditional Rule
i) Rape requireforce AND lack of conset
i) Definition of force
(1) use or threat to use force likely to caserious bodily har to the female (or maybe
3rd person); ¢
(2) Sufficient force to overcome the female's physiealstanc
(3) Non-physical thre¢ ordinarily NOT forcible rap
(A) Thompsor- principal threatened to not let student gradiHeld, not rap:
(B) Mlinarich - foster parent threatened to send girl back to Held, not rap:
b) Reforms, Modern Rule:
i) Resistanc
(1) Virtually no states require victim to "resist tathtmost
(2) A few states have abolished resistance require
(3) Most states have reduced the amount of resistaagcgrec
i) Force
(1) Some states have defined broadly to mean minorigadyact:
(2) Some have included n-physical forms of coercic
(A) Dissent inMlinarich
1. "to constrain or compel by physical, moral, or liggtual means or by tt
exigencies of the circumstanc
(B) CA statut
1. “force, violence, duress, menace, or fear of imaedand unlawful bodil
injury on the person or anoth
(C) NJ statut
1. Threatening "to accuse anyone of an offense," ffe$e any secret whic
would tend to subject any person to hatred, cont@mpdicule"; or
"perform any act which would" not benefit the adtoit would harn
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anothe
(D) MPC- see belo
1. Gross sexual imposition: Female subras a result of a thre that would
prevent resistance by a woman of ordinary resoi
(3) Elimination of force requireme
(A) State in the Interest of M.T - define "force" to simply be the force necessar
effect the penetratic
1. Say it's rape if you have sex in the absencaffirmative and freely give
permissiol
1. Could be by words or actic
a. But passivity, silence, acquiescence wouldn't casrionsel
2. What could be said in favor of the standi
a. Maybe want ppl to start giving affirmative and fisegiven
permissiol
1) Promotes autonom
2) Changes the defat- right now default is that women &
sexually available unless they say no; want to ghda
say that the default is that women aren't sexw@aidjlable
unless they say y
2. Not the majority rule by fa- criticized by man
1. Mens rea probler- defendant might not know there's no con
2. Consentisn't a state of mind that can be clearbmin - minds
change, et
(B) M.C. v. Bulgari:
1. Says it's a human rights violation if prosecutoog'tiuseM.T.S.standar
(C) WI statutt
1. No force in the statute, just lack of con:

2) Consen
a) Traditional rule (not followed much toda
i) Have to show bo
(1) Subjective unwillingnes, anc
(2) External actior refusing conser- physical resistance esser; verbal protest
considered insufficie
i) Fraudonly vitiates consent impersonate a spot
b) Modern views
i) Lots of ambiguity;possibilitiesinclude
(1) Verbal resistance + other beha that makes unwillingness clear (totality of ¢
(A) Gangaha NE undercover polic- consent must make the victims refuse
consengenuintandrea and so as treasonably make kno\ to the actor th
refusal to conse
(B) NY statute- lack of consent=circumstances under which vicclearly expresse
nonconset and areasonable person in actor's situawould have understoc
words and actions to express nonconunder all the circumstanc
(2) Verbal resistance alo (no means n¢
(3) Verbal resistance OR passi\
(A) Anything other thaiaffirmative permissio by words or condu
1. MTSE and WI statute approa
(4) Anything other than express verbal permiss saying "yes
i) Vitiating consent
(1) Maturity - age and mental disease (problem: letting mentadiglded ppl have fulfilling
sexual relationship
(2) Incapacit' - drugs and alcoh
(A) All states saunconscious=no const
(B) Most states say D gives V drugs and alcot and V becomes severe
incapacitated=no const
1. Butusually not if another pers gave the drugs/alcot
2. Usually not if V knowingly choosito consume drugs or alcol
1. Means willingness to drink=willingness to have ¢
(C) Some states say intoxication, even voluntary, téti@onsel
1. How much? Driving level? (.08) WA ca- .15 was enoug
(3) Pressure and thre? Open questic
(4) Authority and trus
(A) Outside olpsychiatris-patient relationshiy, criminal law doesn't general
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b.

invalidate conse in adult relationships that are strongly influenbgdauthority
or trus
(5) Fraud/deceptior
(A) "At common law, a seducer is not a rapist” (Dra3
(B) Evans- D posed as psychiatrist and used ambiguous thheld, no rape (frau
in inducemen
(C) Bora- D said sex would treat V's diseaheld, no rape (fraud in induceme
(D) Fraud in the factum vitiates consen
1. Vis unaware she has consented to the act of sexaatours
(E) Fraud in the inducement does NOT vitiate conse!
1. Used fraud to gain consent, but V knew it was
(F) Impersonating spou usuallyfraud in the factui - vitiates consel

v. Mens Re:

1) Possibilitie:
Victim Defendani
a) Subjective | What did victim believe What did D believe
Objective What would a reasonable victi What would a reasonable defend
believe’ believe’

2) Generallyhonest and reasonable mistake of is a defense to ra

a) Sonegligenc standard as to culpabil

b) But seeShern, holding no mistake of fact defense even if reasten@rict liability as to conser

c) Fischel- D argued that w/ rape law allowing "intellectuatlanoral force" made it unfair not
consider D's state of minheld, couldn't be a basis for ineffective assistanceoonsel (but wa
persuasive

d) Rape is exception to Morissette standard of membierape didn't have mens rea elemen
consent in common le

MPC (8213, pg 1117

i. Rape: definition (§213.1 pg 111°
1) A male who has sexual intercourse with a femalesuany of the following circumstancis guilty of
rape
a) Female<10yrso
b) Female unconscio
c) Compels the female to submit by force or by thneiateher or another person imminent death
grievous bodily harm, extreme pain or kidnappim
d) Administers or employs drugs or intoxicein a manner that substantially impairs the femi
ability to appraise or control her cond
2) Can't rape wif (includes parties living as spousunless parties live apart under formal de of
separatio
3) 1stdegree felony in either of these 2 circumsts:
a) D inflicted serious bodily injur
b) Female was not a voluntary social companion whopnadiously permitted him sexual libert
4) Otherwise a 2nd degree felc
ii. Comparisonto Common Law
1) Traditional elements
a) Gende-specific only men can rape only won
b) Retains spousal except
2) Differentthings
a) Sexual intercourse includes oral and
b) Focuses on D's conduct rather than V's lack ofer
i) Doesn't require resistance (but can be used asres
c) Broaderin some wa
i) Includes submission b/c of threats of force oréalirected a3rd part
i) Includes kidnapping as for
iii) Fraud in the factu = no rape (in CL, fraud in the factum=ra
(1) BUT fraud in the factumGross sexual imposition (213
iii. Gross Sexual Imposition (3rd degree felony) (§8213dg 111°-1118'
1) Retains spousal and people living together exems
2) Definition
a) Male who has sexual intercourse w/ a female inargyof three circumstanc
i) Female submitas a result of a thre that wouldprevent resistance by a woman of ordir
resolutior

Criminal Page 1



o

(1) Exthreaten w/ loss of employment, if that wouléémome woman of ordinary res
i) Male knows that, as a result of mental illness/dgigoman is unable to appraise the natu
her conduc
iii) Spousal impersonation (Fraud in the factum from
Susan Estrict

i. Many cases which are technically rape are “nokthe of rape you prosecui

ii. Women in such cases often don’t even report thee;rihey see themselves as victims, but “not dsrege
crime victims’

iii. Police also exercise substantial, mostly unnotidestretiol
iv. Aggravated Rape extrinsic violence, multiple assailanor no prior relationshi
v. Simple Rape Everything els
ALSTON: Fear based upon past experience deemed irrelesemiyas unwilling, but not force
i. CA legislator orspousal rape “If you can't rape your wife, whicar you rape?
Vivian Berger
i. -Argues against Estrich’s proposal to expand rapeter con artis
Stephen Schulhofe

i. -Problem with rape law: overly narrow conceptiorforce

ii. -“Even when the absence of consent is clear andspatid, rape is committed (under existing law) avihen
the defendant has used ‘forct

iii. -Awoman needn't resist when she has reason to femjury, but what is the reasonableness standard
Subjective or “reasonable person™

iv. -“Our culture is at best ambivalent about whethbkit af physical aggression is attractive or unatakle in
male sexual initiatives.” “A reasonableness stathdaes little to challenge our culture’s widesprediingness
to condone men’s physically assertive sexual acesi

v. -Movement to expand “force” from physical force ther kinds of powe

Katie Roiphe, “Date Rape’s Other Victim”

i. -"One in four college women has been the victimagfer or attempted rape,” according to propagandalaopt
colleges

ii. -“Thereis a gray area in which one person’s rapg In@sanother’s bad nigh

iii. -“By blocking analysis with its claims to unique pamlemic suffering, the rape crisis becomes a powerf
source of authority.”

iv. -Much of feminist theory on rape promotes an imaggamen as weak, easily manipulated, .
ignorant/innocen

v. -Amis: “As far as I'm concerned, you can change yourd before, even during, but just not after sékthe
current atmosphere you can change your mind aftdrviRegret can signify rap

Combating Rape on Campus in a Class on Sexual Com$

i. -Antioch’s strict code:

If the Old Rules Don't Apply...

i. “Is rape law now in accord with prevailing attitisdgbout the expression of consent in sexual caiatthat ar
those attitudes (and are they the same for wom#&r asen)? Are prevailing attitudes still unfairs@men, anc
if so, should the criminal law move beyond the

i. Onthe 1in4 women statistic: “73% of the womenrtted as rape victims did not label their own eipere a:
“rape” and 42% of them subsequently dated theipesed attackers

V. JUSTIFICATIONS AND EXCUSES

a.
b.
c.

Justification- accept responsibility but say it was a good t
Excuse- admit that it was bad but don't accept responsy

Middle ground- things like provocatic
Net gair Net los:
Victim is threat Self-defens Self-defense
Choice of evils (necessit
Nature is threat (no Choice of evil No seltdefens
unlawful aggressor No choice of evil
No dures

- Ex car's brakes go out, can hit person or ¢
off cliff - no defense if hit pers:

3rd party is threat Dures: Dures:
Choice of evil No choice of evil
Sometimes called "duress Sometimes called "duress as excuse" b/cr

justification" b/c made the world bet  the world wors
- Some jurisdictions only allow this kir
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of dures

e. Self-Defenst

i. Common Law
1) Elements of the defen

a)

d)

f)

9)

h)

)

A nor-aggressc is justified in using force upon another if reasonably believithat such force i
necessary to protect himsfrom imminen use ofunlawful force by the other persc
i) Deadly forcionly justified when the aggressor is using deadigé (all other conditions st
apply;
Necessit componer
i) Force must be imminent, and can only use forchdéaktent necess:
(1) Can'tuse deadly force if some nondeadly respoiilksuffice
i) See "Duty to Retreat" belc
Proportionality componer
i) Can't use force that is excessive in relation éohdirm threaten:
i) NEVER can use deadly force to repel what you krneowa mondeadly atta
Reasonablibelief componer
i) Contains esubjective andobjective componer
(1) Subjectivt- jury must find D subjectively believed that he negdo use deadly force
repel an imminent, unlawful atts
(2) Objective- must be a belief that a reasonable person in the sguation would hav
possesse
(A) Doesn't have to be true! Just that a reasonabdepaevould have believec
If unreasonable belig, traditionally was guilty of murde
i) now can often use an "imperfect" or "incompletdf-defense to mitigate to voluntary
involuntary manslaught
Imminence componer
i) Generallyinevitable != imminer
(1) Criticism: D would have to wait up all the time ilthe force became immine
i)  Minority rule: threat, or its equivalent, can supseltdefense when there is a reasoni
belief that the threat will be carried |
Defense of other
i)  Widely accepted rule is that someone who comeseaid of a person in peril can use de:
force under the same circumstances that wouldyjuste endangered person her
(1) Traditional rule: 3rd party "stands in the shoefsthe person in dang
(A) If that person didn't have right to use force, tBeshparty had no defer
(2) Modern rule: allows mistaken 3rd party a defenseyided he holds a reasonable be
in the facts necessary to support the use of defeifmrce
Unlawful force
i) In many states includes deadly physical force dn&pping, forcible rape, forcible sodomy
(in some states) robbe
Problem: the person doesn't actually have to be ¢
i) Crazy person threatens y- you can shoot them even though they're crazy arefibre no
guilty
i) 3 yr old starts gunning ppl down, can kill the 3oyd
¢ Could even kill 15 3 yr olds to save own
iii) But can't expect sb to die to save other- not reasonabl- especially b/c the threat
unlawful
¢ Can't blame a person for acting like everybody elselc
"Incomplete” self -defenst
i) Happens in 2 situatio
(1) Nondeadly aggressor who is victim of a deadly reaspanust retreat before usi
deadly force- if doesn't, can be imperfect sdefens
(A) ExIslap you, you pull out a knife, | pull out argand shoot yc
(2) Victim unreasonab believes the factual circumstances justify deadige

i. "Reasonablenes"
1) Goet:.- diminutive white man who had been injured in a mogdpefore shot four black youths on
subway after one said, "Give me five dollars.” (satewdrivers but didn't show the

a)
b)

Wanted to completely subjectivize reasonablenesslai(
Held, reasonableness standard is not totally subjedtiveincludes "circumstances" and "situatic
which means jury can consi

i) Relevant knowledge D has about aggre
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i) Physical attributes of all involved, including
iii)  Any prior experiences D had which could provideasonable basis for a belief that the us
deadly force was necess
c) Ultimately, "situation" is designedly ambiguous arslup to the jury to determine if the belief v
reasonabl
i) Lots of questions still ope- can argue either w.
d) MPC standar- see below (honest belief but considers mens ragriofng at belief and allow
conviction of crime w/ that mens rt
iii. Battered Woman's Syndrom
1) Syndrome has three sta
a) "tensior-building stage
i) Battering male engages in minor battering incidants verbal abuse, while woman, bese
fear and tension, attempts to be a s placatingpassive as possible to prevent more viol
b) "acute battering incider
i) Tension during stage one becomes intolerable amd s®rious violence is inevitat-
triggering event is often event in man's life, bametimes provoked by woman who car
longer tolerate or control her ph-one anger and anxit
c) “contrition"
i) Extreme contrition and loving behavior from battgrimale. Man will mix pleas fc
forgiveness with promises to stop/get h- eventually fades and cycle starts a
2) Admissibility as evidenc
a) Kelly- stabbed husband w/ scissors, believing he was doikifj her; held, may introduce expe
testimony to show that she honestly believed sheimwanminent danger and as to
reasonableness of the be- aid jury in deciding whether a reasonable persouldvbave believe:
there as an imminent dan
3) Issue olreasonablenes
a) Most courts agree syndrome evidence is relevamasonableness, but in a limited
i) Battered woman might become "expert" at V's behlreauial be able to tell when danger is |
or not- jury needs to know this to assess the reasonals
i) Jury must consider the D's situation and knowleddech makes the evidence relevant,
the ultimate question is whether a reasonpersot, not a reasonabbattered woma, would
believe in the need to kill to prevent imminentrh
b) Some courts have more fully subjectivized stan
i) Edward«- Say jury must weigh the evidence in light of a teedle person suffering fro
BWS
i) Leidholn - jury should "assume the physical and psychologioaperties peculiar to tf
accused . . . And then decide whether or not tinticpkar circumstances . . . Were sufficien
create a reasonable belief" that force was neagt
(1) This view criticized b/c "makes a mockery" of olijee standards, like "reasonal
person suffering from parano
(2) Turns BWS from justification to excu- excuse out of pit
c) Feminist criticisn
i) Implies that women can't choose lawful conduct wlaeed w/ unlawful influence from the
spouse- incapacity for rational secontro
d) Extending BW:!
i) Some courts admit BW-like defense for battered or abused children, botesdon
i) How far to take it'Werne - Held, "Holocaust Syndrome" testimony not allov
4) Issue olimminence
a) Normar - husband had subjected wife to horrific abuse, Wée tried to go to police, soci
services, mental health services to have husbanchdted, all to no avail. While husband w
asleep, shot him in back of head, then two moredjheld, D not entitled to jury instruction ¢
either perfect or imperfect s-defense b/did not face imminent hai
i) Inevitable != imminer
ii) Dissent: for the battered wife, if there is no womdof safety, the next attack is alwe
imminen
iii) Courts almost never allow BWS defense in thesesgdmsg some ¢
iv. Duty to Retreat
1) Abbot - fight w/ the neighborsheld, duty to retreat only arisesD resorts to deadly force (don't care
aggressor's force if D doesn't use deadly force, no duty to re
a) Possibility of retreat=actknows he can avoid the necessity of using such fwith complete
safety by retreating- need not risk injury by retreati

2) Traditional view
a) English common law: strict duty to retr; can only use deadly force after exhausting eehance
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to flee, with "back to the wall
b) American view- Erwin - "a true ma" w/o fault "is not obliged to fly from an assaité
i) Called the "true man rule" or the-retreat rul
3) Current state of the law
a) Many stateretain neretreat rule (arguably the majority rul
b) Judicialcommon law tendency is to favor a requirement e in settingsoutside the hon
i) Either a requirement or a factor be consideredémessit
c) Recent legislation of "stand your ground" laws @bvelishing retreat ruls
4) "Castle exceptiol”
a) Universal exception to retreat rules when D attddkgintruder in his own hor
b) Most use castle exception when D kills a guestels
c) Mostrecent cases allow castle exception f-occupant, but some dc
d) Social guest being attacked by an intruder in se'®home? Courts |
e) Justification- home should be as far as anyone hastor
v. MPC 8§83.043.11 (pg. 108-1095) (mostly §3.0¢
1) 3.04(1) D is justified using force upon anothersperif he believes that such forcimmediately
necessail to protect himself against the useunlawful force by the other individueon the preser
occasiol
a) "immediately necessal
i) Moderately relaxes the imminence requiren- ex husban-wife fight, husband says he
going to get a gun, wife stabs as he turns to |- CL probably no defense, MPC"
b) 3.04(2)(b) Deadly forconly allowecto protect againdeath, serious bodily injury, forcible rape,
kidnapping
c) 3.04(2)(b)(i) Deadly forcnot allowetif used deadly force to provoke the use of deadlyel
against himself in the same encou
i) More freedom than common li- can start an encounter w/ -deadly force and not lo:
right to sel-defens
i)  Only loses right if is aggressor who uses deadleoious bodily injury forcin the same
encounte
d) Retreat rul
i) 3.04(b)(ii)) may not use deadly force against aggme# D "knows that he can avoid tt
necessity of using such forwith complete safe by retreating
i) 3.04(b)(ii)(1) Castle exceptii- do not have to retreat from home or place of \ UNLESS
was theinitial aggresscis assailed by a workel
(1) DO NOT have to retreat from home, even if assdiled cc-dwellel
2) Summary (Dressler
a) D DID NOT start unlawful conflic
i) mayuse deadly force agains if he believe thatsuch force is immediately necess on the
present occasicto combat aunlawful deadly assault by, assumincone of the following
circumstances exis
(1) D has retreated, and V continues to pursue
(2) D knows of no safe place to retr
(3) Evenif D could have retreated, D is in his homelace of work and V isn't a -
workel
b) D DID start the unlawful conflic
i) If did sow/o the purpose of provoking a deadly con, D may use deadly for under all the
circumstances above (can still be prosecuted falininlawful force
i) If did sow/ purpose to cause death or C, may not use deadly for
(1) Unless withdraws from the confl
3) Unreasonable belief §3.09 (pg 10¢
a) Recognizes "imperfect” sedefens
i) Initially, each justification defense is just whettlihe D subjectively believed force w
necessary under the circumstait
i) Under 3.09, that belief is appraised for reasoitg
(1) If reckless or negligent in forming belief, carseudefense for any offense wh
recklessness or negligence, as the case may fiegesub establish culpabil
(A) Ex negligent in forming belief that deadly forcesasecessar-> negligent
homicide
4) Risks to innocents §3.09 (pg 108
a) Seli-defense justification not availal against innocent bystanders harmed by thedefens
i) But convictions are hard b/c would have to show tis& wasunjustifiable
5) Defense of Others 83.05 (pg 10¢
a) D can use force to protect 3rd party X, if threaditions are me
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i) D usesno more force than could have used to protect sdbased on the circumstances a
believes them to |
i) Under circumstances as D believes them , X would be justifie(in using such force i
self-defens
iii) D believes that his intervention is neces for X's protectio
b) Unreasonable belisubject to §3.C
c) If D were protecting himself, only hasretrea if retreat will secure X's complete sai
d) Disrequired to secure X's retreat if X would bquired to retreat under 3.04, but only if D knc
that X can reach complete safety by retrei
Necessity (Choice of Evil
i. Should there be a defense of neces
1) Purposes of punishme- what arguments favor a necessity defe
a) Prison on fire/flooded; prisoners fl- can charge them w/ jailbree
b) Running a red light to get sb who's dying to thegiia
c) You're at a picnic; kid eats a peanut and goesaleogic shocl- you see a lif-saving medication i
a locked ca- you break the window, get the medication, and sla@ekid's life
d) San Francisco fir- destroy a house to create a firebr- save the cit
e) Does deterrence support neces:
i) Ppl aren't going to be deter
i) Don't want to deter ppl from choosing the lessdr- want to encourage [
f) Retribution’
i)  What the person does isn't blamewo
g) Rehabilitation
i) The person doesn't need re
h) Incapacitatio
i) Don't want to incapacitate those
2) If don't have necessity defense, have to rely sardtion, which can be unrelia
ii. General Requirement:
1) Faced witkclear and imminent dange
a) Not all statue have imminence requireme
i) ex IL statute irUnget (prison escape b/c fears sexual ass
i) MPC (see below- no imminenc
b) Lenc(MA AIDS case)- operated needle exchanheld, no necessity defense b/c did not show
danger they sought to avoid wclear and imminel
2) Dreasonably expect that his actiowill be effective in abating the danger he seeks fvoid
a) Direct causal relationshifb/w his action and the harm to be ave
b) School (protest El Salvadoheld, no necessity defense b/c indirect action wakalylito abate th
evil (protesting IRS to prevent killings in El Satlor
3) No effective legal alternativeto avert the har
a) Schooi- held, no necessity defense b/c had legal alternatieds$tructing IRS (could hay
petitioned Congres
4) Harm D will cause must be LESS SERIOUS than harm heeeks to avoi
a) Objective standard for whether weighed the evi correctly
b) Must D turn out to be right about the dang
i) Some statutes say \
(1) NY statute- "imminent public or private injury whicis about to occul
i)  MPC says no (see belc- harmsoughito be avoidec
c) "Only get defense if it turns out you made the ddmbtter” (7
5) Lawmakers must not have previously anticipated thehoice of evils and picked a sidin conflict w/ C
a) Hutchins(MA med marijuana- held, no necessity defense where legislature impligitigntded tc
preclude the defen
6) D has not substantially contributed or wrongfully pgaced situatior where needed to break the
a) MPC- negligent in creating situation = can be prosectdedegligence mens rea crime (see be
b) Raises problems, ex hiker recklessly gets caugbidanvstorm and breaks into a cabin to sui
iii. Lovercam|factors- prison escaf
1) Specific threat of death/sexual attack/SBH in rfetaure
2) NO time for complaint/history of futile complai
3) NO time/opportunity to resort to cou
4) NO evidence of force/violence toward prison persbmin innocent
5) Immediately report as soon as safe from immedrata
6) Unger- Held, factors aren't all necessary, but persui
iv. Defense to Homicide
1) Dudley and Stephe - held, necessity is no defense to mu
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g.

v. MPC (8 3.02 pg 1088- Choice of Evils
1) Conduct is justified IF (3 conditions
a) D believes conduct inecessalto avoid harm to himself or anotl
b) Harm or evilsought to be avoidiis GREATEFR than thaisought to be prevented by the defining
the offense charg:
i) Sought:subjective standard as to what the harm"
ii) Butobjective standard for balancing the e
¢) No plain legislative purpose to excli the justification claime
2) Differs from Common Law in that...
a) Rejects imminency requirem
b) Do not lose defense if negligent or reckless itiggin the situatio
i) Instead, defense is unavailable for any crime foictv negligence or recklessne
respectively, are sufficient mens r
(1) Ex D recklessly starts fire and then purposely bils property to stop - can't be
prosecuted for purposely starting the fire, but lsamprosecuted for recklessly startir

Duress

i. Lots of anxiety abt duress defense even thoughgsepof punishment justify
1) Retributivisn
a) Not really blameworthy; we would all make the sasheice
2) Deterrenc
a) Can't really deter ppl from preventing their owrathéserious bodily injui
3) Rehabl/incapacitatic
a) Doesn'tfi
ii. Tuscan'(NJ Mafia threats- held, adopt MPC version except as to mur- duress is defense if D engagec
conduct b/c he was coerced to do so by the us® direat to use, unlawful force against his persotine
person of anothewhich a person of reasonable firmness insituation would have been unable to re
iii. General Elements- Requirements of Defens
1) Under common lawdoes NOT apply to murdel
a) Great majority of recent cases and statutory rengstontinue to deny as a defense to mi
b) Sometimes includes other very serious cr
c) MPC allows as defense to murder (see below), asfdw states that have adopted MPC
2) Another persoithreatened tokill or grievously injure the Dor a 3rd party, particularly a near
relative, unless D committed the offens
a) "Doitorelse”
b) Does NOT include property damage, economic hargdshigamage to reputati
c) Threat MUST come frora human being, not a force of nai
3) D reasonably believe thatthe threat was genuin
4) The threat wapresent, imminent, and impendin¢at the time of the criminal &
a) MPC has no imminence requirement, but says iectf to be weighed (see bel
i) Most courts reje
b) Many common law courts treat as absolute requiré- some statutes say "instant de.
i) Kim (Korea war prisoner charged w/ collaborating to produce propagandardef was the
Kim had made threats that he'd have to hike 158smil winter or go to the cav- either
place, good chance of deaheld, no duress defense b/c not immir
5) There wano reasonable escajfrom the threat except through compliance with deasaof the coerc
a) Content-Pachor- swallowed cocaine balloons after threats againfe and sonheld, juror might
find there was no reasonable avenue of et
6) D was not at faultin exposing self to threz
a) Afraid of gang members, etc. invoking duress dedeafter they voluntarily joined gang and ran
risk
7) Inducements instead of threats=no duress de
iv. MPC (82.09 pg 108-1087
1) Definition
a) Duress is an affirmative defense to unlawful comdycD IF
i) D wascoerced to do ¢ by theuse of, or a threat to use, unlawful fc against higpersor or
thepersor of anothe, which aperson ofreasonable firmnes in hissituation would have
beenunabil¢ to resis
(1) Commentary: "the law is ineffective in the deeesise, indeed . . . It is hypocritica
it imposes on the actor . . . A standard that jsdge not prepared to affirm that tr
should and could comply wit
ii) Defenstis unavailable if D was recklesin getting into situation where it was probable
would be subjected to durt
i) If D was negligen, defense is unavailable if negligence sufficegliermens rea of the crir

Criminal Page 1



h.

charge:
2) Compared to Common Law
a) Differences
i) Abandons CL requirement that D's unlawful act besponse to aimminent, deadly threa
(1) Allows nor-imminent and nc-deadly threats, or even prior use of -deadly force, a
long as person of reasonable firmness in his siuatould have committed offer
i) CAN BE defense to murde
iii) Doesn't require that the imperiled person be tloe ® member of his fami
b) Similarities
i) Limited tounlawful force - doesn't apply to natural forc
(1) If D compelled by X to hit V with ca--> duress defen
(2) If D's brakes fail and chooses to hit V rather tbewme over cliff--> no duress defen
(3) Difference: In first situation, can hold X liabli&; second situation, can't hold anyc
liable
i)  Only threats against bodily integrity allowec
(1) Threats to property or reputation "cannot exersigécient power over person
‘reasonable firmness' to warrant considerationohi@entary

Insanity

Vi.

Terminology define
1) "Mentalillness™ medical terr
2) "Insanity"- legal term that refers to a person's mental statestime of commissiorof a criminal offens:
when that mental state legally precludes a findihgriminal responsibilit
3) "Incompetence- legal term that refers to a person's mental steteetime of the legal proceedi
a) Requires that D does not lack capacitunderstand the proceedings against or toassist in hit
own defens
4) Can have any combination of these tl
What purposes of punishment and served or not d¢
1) Incapacitatio
a) Biggest justificatior- these ppl are scary and don't want insane ppldioint in societ
2) Rehabilitatiol
a) Give ppl treatment for conditic- not always successful, but they
3) Deterrenc
a) Can't really deter insane |
(1) Kingv. Porter (pg 874- can't deter ppl who are insane b/c not rationaugators of costs ar
benefit
b) Counterar¢- can deter ppl from invoking the insanity defe- can deter ppl from faking
4) Retributior
a) Ppldon't deserve punishme- have to choose to do sth wrong in order to desaumeshmer
b) Ppl can't understand their punishm- ex don't know why they're being exect
+ Butthat's not purpose of retribut

History

iv. W|Id beas M'Naghten Rul §"irresistib|e impulse Durham "product tes MPC Back to M'Naghte

Procedur
1) Presumption of legal sanity at ti
2) Then, depending on state, "some" evidence, or 'gméairaise a reasonable doubt" must be r
3) Then, eithe
a) Prosecutors must prove sanity beyond a reasonabl# {12 state
b) Defense must prove insanity (38 sta
i) Fed cts: clear and convincing stanc
4) If found not guilty by reason of insanity, usuathandatory civil commitment until D can prove to g
that he meets the conditions for rele
Insanity tests
1) M'Naghten Test- Vast majority of states use thi
a) Disinsane ifat time of the a, he was laboring under sucldefect of reason, arising frorr
disease of the mil, that he
i) Did not know the nature and guality of the act l@swoini; OR
i) If he did know it, hedidn't know that what he was doing was wr
b) "know"
i) Can be defined broadly or narrowly (we defined onaty - just have to know what's going «
c) "nature and quality of the ac"
i) D doesn't know she's doing the - ex squeezes V's neck b/c thinks it's a le
d) "wrong"
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i) Legally or morally wrong
(1) Ex D kills V even though knows it's against the i thinks God told her
(2) American courts are divid
(3) If morally wrong, question is whether D knew her conduct véasocieta morality,
not D'spersong morality
e) Problem
i) Doesn't recognize degrees of incaps
i) Places tight shackles on psychiatrist's testir
iii) Doesn't talk about volitic
(1) Might know right from wrong, but be unable to cahtpehavio
2) lrresistible Impulse” Test
a) 3rd prong added to M'Naghten test by some ¢
b) If impulse is "so overwhelming as not to be rebist!
c) What's difference b/w irresistible impulse andtsidt you just really really want to ¢
i) APA: "the line b/w an irresistible impulse and ampulse not resisted is probably no sha
than b/w twilight and dusk
3) MPC Test (84.01 pg 109! (very influential when introduced, abandoned eHinckley)
a) D is not responsible for his criminal conduciat the time of his condt, helackssubstantial
capacity either tc
i) Appreciate the criminality (wrongfulness) of his conduct
i) Conform his conducrto the requirements of the |
b) Excludes psychopat
c) Uses "lacksubstantial capacity”
i) Recognizes that mental illness isn't a-or-nothing propositio
(1) Ppl can be very impaired w/o being completely urra
i) If lack substantial capacity, then have insignificeapacity to do
d) Standard takes away the-or-nothing approac
e) Adds "toconform his conduc to the requirements of the la
i) “irresistible impulse-ish par
(1) Give equal weight to lack sub capacity to appreciatit also to conform cond
(A) Not just cognitive, but volition
f) Adds 'appreciate the wrongfulnes”
i) Sometimes ppl can say they know sth is wrong, bottdeally understand the wrongn
(1) What does it mean to know s
(A) Rote level or "affective level" where the persopragiate
g) Reflects fact that culpability is a spectrum, jiilggd mental illness is a spectr
h) D has burden of proof
4) The Product Test Durham)
a) Two parts
i) Was the Csuffering from a mental disease or defect at tine f the crime
i) If so,did the disease cause the criminal conduct in -for sense
b) Problems
i) Failed to define "mental disease or def« left totally in the hands of psychiatri
i) Allowed psychiatrists to usurp jury author- battle of experts, jury just picks who to beli
iii) Excluded deterrable and morally blameworthy as
(1) Ex X suffers from delusion that if he kills Y hercanarry Z, so kills Y even thou
knows it's wrong and could be detel
¢) NO jurisdiction uses this te
5) Eederal Tes
a) Enacted afteLyons (bringing back the M'Naghten rule and just addiaggreciate" instead
"know")
b) Statutory definition 18 U.S.C. 817(
i) Prove by clear and convincing evidence tat the time of the offen, as the result of
severemental disease or defect, D was unablappreciate:
(1) Thenature and qualitof his conduct; ¢
(2) Thewrongfulnes of his conduc
¢) Requiressevere mental disease or def
d) Cognitive incapacity must ktotal (not "substantial” like MP(
e) Usesappreciate instead oknow - broader than M'Naghten in this resj
vii. Policy choice
1) How severe the defect, standard and burden of pvotifional/knowledg
2) Also can have different verdi
a) guilty but insan
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i) Guilty, serve prison sentence, etc. but have torgettal treatment in pris
i)  Kind of incoheren- if you're insane enough, maybe should be acq!
3) Some states have abolished the insanity deferstea(juandful of state
a) Is insanity defense constitutionally requir
i) Does there need to be some way for insane ppbrim tonvictec
i) Cruel and unusual punishme
i) SCOTUS says it's OK to just have one prong of Mien rule- not going to say wheth
it's constitutionally required to have any insamigfense at allClark)
(1) Those rights aren't so rooted in history as tocafid-
i. Diminished Capacity
i. Evidence of mental abnormality is not offered towse conduct, but rather evidence to negate the mens re
elemen
ii.  Admissibility of evidence
1) States have different rul
a) Majority rule - no special restrictions on use of mental healtdenie to rebut a required mens
b) Capacity restrictic - no mental health evidence for capacity to form nreas but OK to use fc
determining whether D in fact had the mental :
c) Specific intent rul - only allow mental health evidence for negating semntent
i) Common rul-used by fed cts as Brawnel
d) Clark- man shoots cop, says he thought cop was ¢held, Mott rule in AZ permissible (disallow
psychiatric testimony for anything other than ingadefense
i) Concerned abot
(1) Controversial categorization of mental dis¢
(2) Potential of ment-disease evidence to mislead ju
(3) Juries according greater certainty to capacityendg than experts claim fo
i)  Allow testimony from regular ppl as to "observatevidence
iii) They think psychiatry is jun- not real scienc- don't have any real expertise in what \
really going on in D's mir
iv) Kennedy- prefer to take the acquittal and deal w/ the péssmental illness in a different w
(1) Punishment is for ppl who know what they're d
(2) He lacks the culpability required for retributivi
ii. MPC (84.02 pg 109¢
1) Allows mental health evidenwhenever it is relevan to prove that D did or did not have the stat
mind that is the element of the offer- for any offense
j- Diminished Reponsibility
i. Entitles D to reduction in sentence b/c of menisg¢dse even though prosecution has proved alléheeats
technically required for convictic
1) Some Euro countries have adoj
2) Closest thing US has is sentencing guidel- allows downward departure if D had significantigdueed
mental capacity that substantially contributeddmmission of crime, unle
a) Was caused by voluntary use of drugs or other ioémn«
b) Need to protect public b/c offense involved violeftiareat of violenc
¢) Criminal history indicates need to incarce
3) MPC
a) Does not allow statutorily authorized reductiorpahishment for reduced levels of mental capi
i) Commentary: "diminished responsibility brings fotrgailt more closely into line with mor:
blameworthiness, but only at the cost of drivingeadge b/w dangerousness and sc
control'
(1) Decreases incentives for ppl to behave as if thengworme
(2) Blurs law's message of minimal standi
k. Environmental Deprivation
i. Why do we and should we limit the insanity defeosky to ppl whose lack of capacity for meaningfobice
only comes from mental disease instead of juselfgerience
1) What abt poverty and deprivatic
a) All the bad stuff from poverty is crimonoger- produces crimr
i) Poor ppl commit much more crime than rich
i) Should ppl be able to use life experiences asendef(rotten social backgroun
(1) Hard to draw line on what life experiences areva
(2) Rich ppl could have rough background
(3) Can'tincapacitate poor |
(A) Hard to know what the therapy is for pov
(4) Treating poor ppl as if they can't control themeslis disrespecting their digr
(A) Butalso a recognition of a different degree opailility
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b) What about a partial defen:
i) Diminished responsibility as grounds for mitigatiggs 91-911
(1) Very uncommon in US; far more common in Eut
¢) What about using that for prosecutorial discretjany nullification, sentencing discretion, exewet
discretion’
i) Should this be valid grounds for discreti
VI. EXPANDING LIABILITY
a. Attempt
i. Missing piece of criminal liability: causati
1) Have intent and (maybe) act, but have no caushfothere's no hat
a) "last act attempt- do everything you can, but you 1
b) Maybe you're foiled along the w
i) Question is when sth becomes an att
ii. Why do we want to punish attempt in absence of i
1) Person neecrehabilitatior
2) Deterrenc - we don't even want ppl to 1
3) Incapacitat - ppl who attempt are still danger:
4) Retributive - whether you hit or miss isn't relevant to morabeility
5) Every theory of punishment supports punishing gte
iii. Why give a "discount" punishmel
1) Why not punish attempts the sar
a) Vengeance society isn't as riled up by
b) Law and economic- if punishment is the same, ppl are going to wamgtehrough with
i) Solution: just add penalties with each atte
(A) Can always create incentive to s- give defense of abandonm
c) Very hard to say that the person was really goangct through with i- maybe if they didn't go a
the way through with it, they're not as gt
iv. Common Law
1) Mens Re:
a) Attempt require@a purpose (or "specific intent”) to produce the prascribed result, even whet
some lesser mens rea would suffice for the compldteffense
i) Smallwoor- man w/ HIV rapes women, charged w/ attempted muheld, no attempte:
murder b/c no showing that intende«to kill the womer- he just didn't cal
i) Forresult crimes (ex murder), must commit actions w/ tspecific purpost of causing that
result
(A) Ex D blindfolds self and fires into a crowded rodwai hits no on+ no attempt b/c n
purpose to kill anyor
iii) Rationale for intent requireme
(A) Linguistic- attempt means to t- can't try if don't want to succe
(B) Moral- if intend to do the harm, more culpable than ikiess/negliger
(C) Utilitarian - those who intend to commit crimes but fail are angdhreats; il
reckless/negligent, unlikely to try ag
b) Attempted felony murder?
i) Most states say |
(A) Consistent with specific intent requirem
(B) Somewhat inconsistent w/ felony murder it- if intent to commit felony can substitt
for murder, why not attempted murd
(A) Could lead to absurd resu- bring a gun, automatic attempted mu
c) Attempted manslaughter”
i) CANNOT be convicted ofattempted involuntary manslaugt”
(A) Impossible to intend to commit an unintentionalit
i) CAN be convicted ocattempted voluntary manslaugt
(A) Ex D discovers spouse in bed w/ another, shootettiex person and mis:
d) Intent or just knowledge?
i) Hard questior- MPC's answer is that knowledge suffices ("withlleéef that his condu
will cause"- see below
e) Attendant circumstances(ex attempted statutory rap
i) Virtually everyone says intent should not applyateendant circumstances (Dress
i) Some say recklessness as to attendant circumstarsdficien

iii) Some say apply same mens rea to attendant ciraucestas would be applied to the
crime

2) Actus Reus
a) Lots of disagreeme
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i) First step not necessarily sufficient and last st@pnecessarily requir
b) Problem of punishing thought crin
i) McQuirterv. Statt
(A) D convicted on "confession” that he was going pertne first woman who came alc
(B) What is the crime
(C) Attempt to commit an assault with intentto r
1. Attempt not the only kind of inchoate cri
(@) Assault with intent to comn
i) Assault = causing fear of bodily he
(b) Means he took a substantial step toward causingfdaodily harm witr
intent to rap
i) Gets dangerously close to just being a crime @
(A) Makes the whole case turn on the confes- no action is
require(
c) Problem: the closer you get to the intent endgctbser you get to punishing thought crit
d) On the other hand, the closer you go to the aetirtbre likely you'll have to let off ppl who rea
are dangerot
i) Ex State v. Duke ("Niki") pg 5¢
e) Tests
i) "LastAct" Test
(A) Eagletor- the accused must take the slast step which he blasaatake along the ro:
of his criminal inter
(A) Ex murder-have to pull the trigg:
(B) REJECTED (although is a sufficient conditi
i) "Dangerous Proximity" Test
(A) Rizzc- NY thugs drive around looking for a specific guyrtd, can't find himheld, no
attempted robbery b/c not "dangerous proximityuccess
(B) Duke - undercover cop gets guy to meet "Niki" and fladigds as a signaheld, no
attempted sexual battery b/c D's overt acts dginfar enoug
(C) Problem w/ law enforcement not being able to pegssges against ppl who wot
have committed a crime b/c got there "too si
(D) Afraid of taking away the D's "locus penitentiag'rhoving threshold earli
(A) One solution:; defense of abandonment (see b
iii) Res Ipsa Loguitur Tes
(A) Attempt occurs when D's conduct, standing alonamiriguously manifests h
criminal inten
(B) Miller - guy walks into field w/ gun where the V and contgakere, V fled, C tool
away gunheld, no attempt b/c don't know whether D intendedillak just to demant
arres
(C) Strict version has few adhere
(D) Criticized as impractice ex light match next to haysta-> maybe lighting your pif
3) Factual/Legal Impossibility
a) What if you're trying to murder sb who's alreadgqdli
i) Common law- defense of impossibili
(A) Factual impossibilit- ex picking an empty pock- would be a crime if things were
you thought they we
(B) Legal impossibility- ex attempting to receive stolen goods that arealty stolel
(A) Even if things were as you thought they were, itilda't be a crim
(C) CL rule:legal impossibility is a defense, factual impoddipis not
(A) Impossible to understa
i)  MPC gets rid of factual/legal impossibility distinctigsee below
4) Defense: Abandonmer
a) AT CL, traditionally not a defense
i) Many courts continue to decline to recogni:
b) To the extent recognized, requil
i) D voluntary and completely renounces her criminappst
(A) Repentance or genuine change of
(B) NOT voluntary if motivated k
(A) Unexpected resistance, absence of instrumentakgraial, et
(C) (usually) can't have taken the last
v. MPC (85.01 pg 109-1100
1) Definition
a) A person is guilty of attempt to commit a crimeacting with thkind of culpability otherwis:
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required for commission of the cril, he
i) Purposelyengages in conduct thwould constitute the crime if the attendant circtanses
were as he believes them tc; or
i)  When causing a particulresult is an element of the crime, does or omits to ddhang with
thepurpose of causing or with the belief that it willcause such resu without further
conduct on ts part; o
iii) Purposely does or omits to do anything tunder the circumstances as he believes the
be, is an act or omission constituting a substantial spin a course of conduct planned
culminate in his commission of the cri
b) 5.01(1)(a) and (b) refer completed attempt: (tried but failed) (Dressle
i) 5.01(c) refers tincomplete attempt: (substantial ste|
c) Mens Res
i) Generallypurpose, but two exception
(A) Forresul crimes, enough that persbelieves the result will occu
(A) Exbomb on airplane, want to kill 1 person but éhare others on board, boi
fails to go off--> attempt for the others if bomber believed theyldalie
(B) Attendant circumstanc - only need degree of culpability required for theyéat offens
(A) '"acting with thekind of culpability otherwise required for commission of thi
crime’
(B) Ex need recklessness as to V's consent in--> need recklessness as to
consent in attempted re
(C) Ex strict liability for V's age in statutory raj-> strict liability for V's age ir
attempted statutory ra

d) Actus Reus
i) "substantial step in a a course of condu" planned to culminate in commission of cr
(A) 5.01(2)- substantial step mustrongly corroborate D's criminal purpose
(A) Kind of like unequivocality test, but not as st
(B) Actor's conduct, considered in light of all thecaimstances, must a
significantly to the other proof of criminal intefttonfession, etc
(C) Long list of circumstances thcan't be held insufficient as a matter of
(&) Means can't overturn jury's decision based on istsutiality
i) Lying in wait, enticing V, reconnoitering place,lawful entry of
contemplated scene of crime, possession of matetédigned fo
unlawful use or have no lawful use, etc
(A) Rizzcwould have been guilty under Mi

e) Attempt to Aid
i) 5.01(3)- quilty of attempt for the crime if satisfies accompliaility under 2.06, ANI
(A) Engage in conduct intended to aid another to coraroitme and person attempts
crime; OF
(B) Engage in conduct intended to aid another to coraraiime and person DOESN
attempt crime, but IF THEY HAD committed or atteexgbthe crime, would have be
an accomplice under 2.
(C) Ex D1 gives X1 gun so X1 can kill V1, and X1 atteémw kill V1--> D1 GUILTY of
attempted murder as accomp
(D) Ex D2 gives X2 gun so X2 can kill V2, and X1 DOESMttempt to kill V2--> D2
STILL GUILTY of attempte murder as accomplice b/c would have been guiltyX
attempted to kill V.
i)  Why? Person who attempts to aid is as dangerooseawho successfully ai
f) No Defense of Impossibilit (except pure legal impossibili- conduct actually wouldn't be crin
i) MPC gets rid factual/legal impossibility distinction
(A) 5.01(1)(a) "purposely engages in conduct which daainstitute the crim¢ the
attendant circumstances were as he believes themtie"
(&) Soif shoot sb who's already dead, then guiltytiginapted murde
(b) Have sex w/ sb you think is minor, but actuallyaaiult- attempted statutory ra
(c) Take an umbrella you think is sb else's, turngtsuyours- attempted the
(d) Why~
() Justified by all the purposes of punishm- retributivism, deterrenc:
rehab, incapacitatic
(e) But still brings up conceri
() Whatif ppl's beliefs are just crazy and it's imgibte for that person 1
harm anyone by the means they chi
1. Ex"Voodoo killer"- sticking pins in a doll with all the intent to |
2. Experson trying to open a bank safe by magicalritation
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(i) Those ppl would be guilty of attempt under MPC,
1. Exception for "so inherently unlikel
A. 5.05(2 - "so inherently unlikely" that doesn't present aljuu
danger, can impose sentence of crime of lower goade
extreme cases, dismiss the proseci
g) Defense oRenunciation (Abandonment
i) 5.01(4)- Affirmative defense if D abandoned his effort tarouit the crime or otherwis
prevented its commission, under circumstances m@stimify ecomplete and voluntary
renunciation of his criminal purpos
(A) Doesn't affect liability of an accomplice to D'snoe
(B) NOT complete and voluntary

(&) Motivated in whole or in part by circumstances pasent or apparent
inception of actor's course of conduct tincrease probability of detection or
apprehensior or make more difficult the accomplishment of the crimir
purpos:

(b) Motivated by a decision fpostpone the criminal conduc until more
advantageous time transfer the criminal effort to another but similar objectiy
or victim

() Ex substantial step to rob Bank A, then decide i@anvb Bank B inste:

b. Complicity
i. Don't have to be a t-for cause- not required that the person who did the act wdulhve done it if you didn

encourage hil
ii. Why not requirec
1) All criminal liability is based on the idea of freell (pg 589
a) If said one person caused sb else to take an awtarid be taking away that person's free
iii. Some ways to be an accomp
1) Encourage (Stephens in Dudley and Stepl
2) Helpplani
3) Help in the commissio- be a lookout, hold a person down, sharpen the kgife advice on how to mo
effectively commit the crirr
4) Provide resourct
5) Help after the fa
iv. Common law accomplice liability (5¢
1) Principal in the first degre- person who did most of the st
2) Principal in the second degr- present at time of the offense and aiding and miggit
3) Accessory- not present but is concerned someway either befoaéter the fac
a) Before the fac- commands, counsels, e- ex Mafia kingpir
b) Before the fac- relieves, comforts, or assists the felon afterfélud
v. Modern law merges principals (both degrees) and aessory before the fac (but not accessory after the f:
1) Why?
a) Higher ups are just as guilty as the ones who carttmaicrime
2) Judges can then use discretion in sentencing tsifjr major and minor roles in the cri
a) Problem: mandatory minimum senter
3) What about aiding a drug kingpin under the drugygin lawn
a) Have to get mandatory sente
vi. BEING AN ACCOMPLICE IS NOT A SEPARATE OFFENSE, issWAY TO COMMIT AN OFFENSI
1) Being an accomplice of a drug kingpin iway of violatin¢ the drug kingpin statu
2) Being accomplice to murder = murde
3) Troubles Posner (pg 5-592
4) In for a penny, in for a poul
vii. Basic Requirement:
1) Must intend to aid
2) Must actually aid
3) Hicks (murder on horse« held, must havespecific intent to encourag and musactually encourage
4) Gladstoni(drug dealer referra- held, no accomplice liability b/c although D aided, dgiot have purpos
to aic
5) Communication b/w accomplice and principnot required, ex | trip dean while prof chases w/ mactr
gun- | intended to aid, and | did ¢
viii. Mens Re:
1) Accomplice must posse:two states of mind
a) Intentto aid the primary party to engage in the conduct thanfothe basis of the offer
b) The mental state required for commission of the oéinse (or result, as provided in the offenst
definition
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i) Ex accomplice to negligen-based crime-> must havéntent to aicin the conduct, an
negligenceas to the commission of the crime (or resiMcVay)
i) UNLESS reasonably foreseeable crinrLuparello)
2) Purpose versus Knowledg
a) Learned Hand: the D must "in some sassociate himself with the ventur, that he participate in
as in something thihe wishes to bring abot, that heseek by his action to make it succe"
b) Common law has held steady the standard of purpo + ordinary facilitation for all crimes
i) Maybe exception for child's age in sex cr
c) MPC considered lowering mens rea to knowledge andngisttus reus to "substantially facilita
its commission- REJECTEIL
i) Problem: merchants, etc. would have to ask too maegtion
d) Compromise: make aid w/o purpose a separate crinalawer penalty than the crime air
i) NY "criminal facilitation” statut
(A) Personis guilty of criminal facilitation ibelieving it to be probak (recklessnes
standard) that he is rendering aid to a personinteads to commit a crimengages il
conduct which provides such person with means podpnity to commit the crime an
in facts aids such persto commit a felonyy MISDEMEANOR - separate crin
e) Another solutionmake knowledge the mens rea for serious crim
i) Fountair (prisoner helps other prisoner kill gua- held, knowledge sufficient for aiding ar
abetting murde
f) Make statutes for specific acts of accomplice ligk
i) Ex money launderin- not guilty of whatever crime got the money, butliyubf money
laundering
i) Ex providing guns to mino
iii) Ex material support to terroris- "knowing" provision of "material support,” meanitany
property tangible or intangible, or servi
3) Attendant Circumstances
a) Not much from common law; MPC leaves "deliberatetybiguous
4) Results
a) Need only be thmens rea required for the crime
i) McVay - purposely aided conduct that led to boiler explgdifc of negligenceheld,
indictment for involuntary manslaughter as accoogplialic
b) Why different from attempt (which needs purposé&a®sult, seiSmallwoo)?
i) In attempt, crime doesn't happen; in accomplidailitg, crime does happt
5) Luparello
a) D enlisted help of friends to extract informatidsoat former gf "at any cost." Friends visit
possible informant, couldn't get info, and shot fHeld, D liable for 1st degree murder
accomplice b/c acts were thnatural and probable consequences” of the offensehich was
aided and abette( (the target offens
b) Ask 4 questions (Dressl
i) Did P commit target Crime /
i) If yes, was S an accomplice to Crime
i) If yes, did P commit any other crime
iv) If yes, were these crimes, although not contemglatalesired by S, reasonably foresee
(the natural and probable consequence) of Crim# $&s, S is guilty of those crime
c) Effect:accomplice may be convicted of a crime of inalthough his culpability regarding i
commission may be no greater than neglig.
d) MPC rejects this rule
Actus Reus

1) Wilcox (Jazz musician cas- reporter met musician at airport, attended conctpped (or at least didi
boo), and wrote favorably of it in his magaziheld, accomplice to immigration offen

2) Once determined D assisted the princiany aid, no matter how trivial, suffice:

3) Tally (wild west judge) one of V's friends had sent ted@gwarning that ppl w/ guns were following.
sent telegram to telegraph operator and said nidelteer, ppl w/ guns caught up and killedheld,
accomplice in the killing. Need not be a-for cause, as long as deprived a single chance of Iif"

4) Causation not necessar- would take awafree will if said that one person caused another person
stk

5) Liability for Omissions

a) YES, if omitter has a duty to intervene and doeantl has requisite mens
b) MPC, yes, but need to omit w/ purposeful mens
Liability of Secondary Party in Relation to Primary Party

1) At common law, accomplice liability is totally vidaus- in fact, principal had to be found guilty befc

accomplice liability could be adjudicated: prindipat guilty means accomplice not gu
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2) Under MPC, the liability of accomplices is indivlysee belov
xi. MPC (82.06 pg 108-1085
1) Definition
a) Guilty of an offense if it is committeby his own condui or by the conduct of another person
which he i legally accountabl, or bott
b) Categories of Accountability
i) Innocent or irresponsible persor (2.06(2)(a)
(A) Legally accountable for the conduct of innocenti@sponsible person (OIF
(&) D has themental state sufficient for the commission of the offense, A
() Exreckless crim--> must have reckless mental state when causing
commit the crim
(b) Cause:the innocent or irresponsible person to engageedrctiminal condu

() Must have done something to manipulate or otherusse>
ii) Code or law defines accountabilit

iii) Is an accomplict
(A) Independent of irresponsible person cate
(B) Accomplice liability depends on the relationshigleé parties to a SPECIF!
OFFENSE- rejectsLuparellc
2) Nature of Accomplice
a) Conduct

i) S isan accomplice of P in the commission of aerefé IFwith the requisite mens r, he
(A) Solicits P to commit the offense (solicitation asMPC solicitation
(B) Aids, agrees to ai, orattempts to aic P in the planning or commission of the offe
(@) Aids - helps in some we
(b) Agrees to aic
() Just have tagree, do not have to fulfill promise
1. Doesn't require proof of encouragen
(i) NOT the same ePinkertor
1. Must agree to aid thspecific offens, not just foreseeable offen:
(c) Attempts to aid
() Liable if attempts to ai, EVEN IF aid is ineffectu
1. ExTally, even if telegraph operator didn't deliver telegraally still
guilty as accomplice b/c attempted to
(i)  Guilty of attempt of crime if aids under this sectj EVEN IF person new
commits or attempts crime (see attempt, 5.01(3)ye
1. Ex S gives P gun so P can use to rob bank, thereBted befor:
substantial ste- P not guilty of attempt, S YES guilty of atter
(C) Has alegal dutyto prevent the offense, but matno effort to do s«
(&) Must omitwith the purpose of promoting or facilitating commission of offen:
b) Mental State
i) Must assiswith the purpose of promoting or facilitating commission of the offen
(A) Rejected liability for knowledge after deb
(&) Ex Sdrives P to liquor store to help P ro- S is accomplic

(b) Ex S sells P dynamite and knows P will use it tmblp a safe, but doesn't he
purpose- not an accomplic
i) Crimes of lesser mental states (recklessness, ngglice, etc
(A) Personis an accomplice to the commission of tfeneé If
(&) Was an accomplice to ticonduct that caused the result (i.e., fpurpose as to
conduct
(b) Acted with thelevel of culpability regardir the result that is sufficient for ths
offense
(B) Ex S encourages P to speed in a school zone, Ruprtdting and killing a chil
(&) 3 step proce:
() Determine P's potential responsibility (ex negligeomicide
(i) Ask whether S was an accomplice to conducl (i.e., driving fast
(i)  Ask whether S acted w/ the requisite culpabilityiteresult (i.e., was
negligent as to death of the ch
(C) Special significance if state has felony mu
(@) S has purpose as to P's conduct, P accidentdtysk
() S guilty of felony murder b/c had purpose as todemt, and result is strir
liability
iii) Attendant circumstances
(A) Deliberately ambiguot
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iv) RejectsLuparello - only accomplice to specific offenses, not to foesdse offense
c) Liability of accomplice in relation to the perpetrator
i) Isindividual

(A) Can be convicted as accomplice in the commissi@naiffenseupon proof of its
commission by another person, regardless of whétiesperson is convicted, acquitt:
or not prosecute

(B) Can be convicted of a different offense or difféegree of offense than t
perpetratc

(&) Soif perpis acquitted, doesn't preclude accorafgliguilt, as long as can prc
someone committed the offe:
(C) Can be convicted even if it wlegally impossibl for accomplice to commit the offen

himselt
(&) Exhusband can't legally rape his wife, but coilddabcomplice to sb else rapi
his wife

d) Limits to accomplice liability
i) Not an accomplice if any of 3 circumstances ¢
(A) Sisavictim of the offense (ex parent pays ransom to kidnagpeget child bact
(B) Sisinevitably incident to offense's commissii
(&) Ex buyer of drugs can't be accomplice to sale ofslib/c buyer is inevitab
inciden
(C) Has successful defenseabandonmen
e) Defense of abandonmel
i) S is notan accomplice in the commission of a cilif
(A) Heterminates his complicity before the crime is comntied, AND
(@) Wholly deprives his complicity of effectivenes- UNDOES his aidOR
(b) Givestimely warning to law enforcemen OR otherwisemakes proper effort
to prevent the commission of the offen:
i)  Unannounced and spontaneous withdrawal not et
iii) Must communicate withdrawal to the principal andtnaize the complicit
(A) Ex provided a fuse to dynamite the building, mashove the fuse and, if it has be
set, put it ot
(B) If mild encouragement, maybe can just communichjeation to the crime, as long
not too late to stop the ev:
c. Conspiracy
i. Is separate crime from the crime itself, and UNLI&Eempt, can be guilty of BO1
1) Ex murder + conspiracy to commit mur
ii.  What's missing
1) Causatio
2) The act of conspiracy is the act of agreeme
3) In common law, had to commit an overt - ANY act, even if not substantial or not ille
a) Ex agree to kill sb and one person looks up heres:
4) MPC requires an overt act but not in the most serimes- there, agreement is enot
iii. Why punish? Special dangers of group crimin
1) More strength, opportunities, resour- harder to polic
2) Less likely to abandon criminal purp:
3) Division of labo
4) Can attain more elaborate g¢
5) More likely that crimes will be committed unrelat@doriginal purpos
iv. Prosecutorial Advantage:
1) Conspirator is guilty of every offense committeddwery other conspirator in furtherance of the wifilia
agreemen- Pinkertor
2) Hearsay evidence excepti
3) Joint trial- jurors believe birds of a feather flock toge:
4) Venue- any jurisdiction where any member did any act mHerance (and where agreement forr
v. Common Law
1) Definition
a) Adgreemer betweer2 or more persolto commit a criminal act or series of criminal ¢, or to
accomplish a legal act by unlawful me
2) Criticism
a) Vague - lets prosecutors suppress inchoate conduct thesidsmdangerous or undesire
b) Inchoat¢- can be convicted of a crime before doing ANY ACTGa, MPC different
c) Predominantly ment - consists mostly of ‘'meeting of the minds' + in
i) Gets really close to punishing thought cril
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3) Actus Reus
a) Agreementis the ac
b) Don't need to prove express agreet
c) Agreement can exist even though don't know albigtails
d) Can have conspiracy even though don't agree tlitddeieach part of offen
i) Minimum: each person agrees to facilitate soméeficts leading to substantive cr
e) Coconspirators need know each other, as long dslkeaevs that it has a scope and that fo
success it needs an organization bigger than theidiial
f) Usually inferred from circumstantial evidence - nature of crime is secre
i) Interstate Circui (movie price fixers- when all movie theatres charge same high pricevs
conspiracy b/c normal behavior would be to corr
ii) Can use a counterfactt- what would happen if they didn't agr
g) Object need not be illegal, as long as corruphatest, fraudulent, or immo
h) Many states require overt ac
i) But overt act need not be illegal, and doesn'tené&ibw trivia
ii) Overt act can be kany member and counts for all memi
4) Mens Res
a) Rule:generally need purpos (except for really serious crimes: see Posner authtain),but
intent can be inferred from knowledge
i) Mustintend to agreeAND intend the objectof the conspirac
i) Posner got his idea from the Lauria c- drop purpose to knowledge for really serious cr
(A) Exbeing an answering service for a terrorist oizgtior
iii) Since need purpose, can't conspire to commit imialy manslaughter (like attem
(A) But could be guilty of manslaughter uniPinkertor
b) Circumstances where intent can be inferred from knwledge
i) Purveyor of goods h a stake in the ventur«(Hanc-Falcone)
i) No lawful use of goods and services exi (book of prostitutes and their servic
iii)  Volume of busines with buyer is grossly disproportionate to demand (900 bottles medici
5) In most jurisdictionsbilateral requirement
a) Can't be guilty of conspiracy if other person didigree- rule breaking dow
6) Scope
a) Wheel Conspiracy
i) In center ichub, who transact illegal dealings w/ various othdr(spoke)
(A) Also neecrim
ii) Kotteako (loan fraud} heldNOT a wheel conspiracy b/c no rim between sp
iii) Andersoi(abortion)- held YES a wheel conspiracy b/c spokes needed a bigpeisieto ge
their finder's fee or hub wouldn't keep the bussrgsing
b) Chain Conspiracy
i) Each person/group has specialized responsibitfiedink together various aspects of
unlawful conduc
i) Brunc- held, conspiracy b/w smugglers, wholesalers, and es&a{NY/LA) b/c each pa
necessal
(A) Butretailers look like spokes in a whe link b/w them? Court doesn't ¢
c) Don't need to know the existence of every pg, but must have general awareness of both the ¢
and objectiv
d) Insider Trading
i) McDermot - D passes stock tips to mistress, who passes tatther boyfriendheld, no single
conspirac
i) 3 wayscould get single conspira in these case
(A) If scope of the trading agreement was bro
(1) Ex-she asks if it's ok to pass on tips to other pllamagree
(B) If reasonably foreseeal
(1) Maybe if shared a tip w/ a married per:- expect that person to share w/ spt
(2) Maybe if the tipee had shared info in the
(C) If he knew there was a relationship b/w tipee andate tipe
iii) Pretty broad rul- reasonable foreseeal- WHY? Hard to detect these crin
7) Duration
a) Statute of limitations starts running after objaechieved or abandon
8) Defense
a) Impossibility usually NOT a defense (policy reas
b) Abandonment
i) Once offense is complete, can't abar
i) Can withdraw and avoid liability for subsequenhws (but not for ones already commit
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iii) Usually require that abandoning party communicdtedsawal to coconspiratc
vi. Pinkerton
1) Rule: guilty forany crime your coconspirator commits as long a
a) Was it donein furtheranc e of the conspirac
b) Was within thescope of the conspirac
c) Wasreasonably foreseeabl
i) Scope of what they agreed- agreement has to encompass the
(A) Killing sb to keep them quie
(1) Would be in furtherance, but not in the sc
(B) Ordering boxes for alcof
(1) Would be in furtherance and in the sc
(C) If sthis within the scope, it will always be inrfaerance + reasonably foresee
i) Was it reasonably foreseeal
d) Scope limitation eventually falls ou (Bridges - party fight caseAlvare: - hotel shooting cas
2) Difference b/w Luparello and Pinkert- same rule
a) If didn't have Luparello rule, could get Luparelioder Pinkertor
i) Conspiracy? Ye- going to go threaten (at least) Ma
i) In furtherance? N- killing the guy wasn't in furtherance b/c they wasgng to get inf
(A) So Luparello is broader than Pinkerton (but dogsire that there be accompli
liability)
iii) SoLuparello has higher barrier to entry (accomplicebut lower requirement once you're
in (just reasonable foreseeabil
iv) Pinkerton has lower barrier to entry (conspiracybut higher requirement once you're ir
(in furtherance
3) MODERN FOCUS: Reasonably foreseeable (negligenceagdard) + In furtherance
a) Maybe limitation forminor players
vii. MPC (85.05-5.05 pg 110-1102
1) Definition
a) A person is guilty of conspiracy with another perpersons to commit a crimewith the purposi
of promoting or facilitating its commissi he
i) Agrees with such other person/persons that thione or more of then will engage ir
conduct that constitutes such cr or anattemp or solicitation to commit such crime,
i) Agrees to aid such other person/persons in thenwlgror commission of such crii or of an
attemp or solicitation to commit such crir
2) Types of Agreemen
a) Four types of agreement fit definition. Can agie
i) Commit an offense ("engage in conduct that constitutels stime
i) Attempt to commit an offens
iii) Solicit another to commit an offer
iv) Aid another person in planning or committing offe
3) Overt Act Required (Unless 1st or 2nd Degree Felo
4) Mens Res
a) Must havepurpose of promoting or facilitating the commission of the substantive offe
b) Leaves mens rea as to attendant circumstancesoguoitt
5) Unilateral
a) Can be guilty even if other person didn't reallyeggor is incapable of being convicted of conspyi
6) Scope
a) If conspire with another person aknow that person has conspired with another pelalso
conspirec with that third person
i) EXx A conspires w/ B anknows that B conspires w/ --> A conspires with !
i) Can be unilatere in McDermot, remote tipee would have conspired w/ tipster tipster not
conspired w/ remote tip

m

4

7) Duration
a) Terminates when crime(s) that are object are corachidr abandont
b) Abandonment presumed if neither D nor coconspisadorany overt acts during applicable ¢
¢) If individual wants to terminate conspiracy as tmhmust tell coconspirators of abandonmer
inform law enforcement of conspiracy and his pgéton thereil
8) Abandonment
a) Mustthwart the succes:of the crime under circumstances showcomplete and voluntary
renunciation of criminal purpose
9) Immunity from Conspiracy
a) Can't be convicted of conspirac
i) Law defining the crime so provides;
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i) Are thevictim of the crimu
(A) ex statutory rap- V can't be guilty of conspiracy, but D can b/c atera
iii) Conduclinevitably incident to its commissior
10) Punishment
a) Same as object of the conspiri conspiracy to commit murder=punishment for mu
i) EXCEPT 1st degree felo
i) If have multiple crimes, take worst punishrr
11) Usually can't be convicted of both conspiracy andhe crime
a) Unless can be proved that other crimes not yet ddsuhattempted were part of conspir
i) Ex conspire to rob banks V1, V2, V3, but caugh¢rftl - V2 and V3 don't mer
12) Object of conspiracy must be illege
13) RejectsPinkerton
vii. RICO (Racketeer Influence and Corrupt OrganizationsAct)
1) Passedin 19°
2) Attacks both organized crime and legitimate buses®r organizations involved in criminal enterg
3) Crime to invest in, acquire interest in, exercisetml over or participate in any enterprise tisatmgage:
in a pattern of racketeering activ
a) Enterprise = any individual, partnership, corporation, asstiaig or other legal entity and a
union or group of individuals although not a legatity.
b) Pattern has been hard to defi— at least 2 acts of racketeering activity withinyEars (callec
predicate offenses), and “continuity plus relatlops (which doesn’t mean muc
c) Racketeerincactivity includes a long list of offenses, including murdednapping, extortion, et
4) Punishment under RICO is up to 20 years, and yowts®d be charged with the predicate offenses #s
as conspiring to violate the RICO 2

VIl. SOME CONSTITUTIONAL CONSTRAINS ON THE DEFINITION OF CRIMES
a. Ban on Status Crime:
i) Robinsol(crime to be an addicheld, violates 14th Amendment's due process clauserted and unusui
punishmer
1) Said like punishing for having an illne- retributive
2) No actus reu- status is the a
a) What if got addicted in Nevada and then came to
b) Intheory, could immediately arrest a baby borraddic
c) Sb could give you drugs when you're a kid and yanitcknow what they a
d) Continuously guilty of violating the statt
i) Ifin the state for a year, you're continuouslylaimg the statut- weird procedurall
e) It's a thought crim+~ punishing for really wanting to use dri
i) Powel (drunk in public)
1) Court splits ~1-4
a) 4 think conviction should be affirm
b) 4 think conviction should be rever:
c) Justice White agrees w/ the reasons of the "regémgeup, but w/ the judgment of the "affirme
grour
2) Marshall's opinio
a) Says alcoholism is not a dise
b) Could Powell prevent himself from drinking? Whaskf offered him a million dollar
i) Says ppl have lots of compulsions, but criminal tam't refuse to punish ppl for doi
compulsive thing
3) 4 dissentel
a) Emphasize the lack of blameworthin
i) Say it's a sickness and it's involun
(A) So can't punish them for drinki
4) Justice Whit
a) Says he feels bound by Robinson b/c this caseisam
i) Says the dissent is interpreting it ri
(A) Says can't punish for drinki
i) But still votes to uphold Powell's conviction bfe Wwent in public, which was volunt:
(A) Like the opposite of Marti- drank involuntarily but appeared in public voluilie
5) Takehome- Constitution requires an ac
a) But no mens rea requirement in the constitt
b. Requirement of Legality
i) Nullum crimen sine lege, nulla poena sine le
1) No crime w/o law, no punishment w/o |
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i) Ex Post Fact
1) Keeleli(fetus killing) held, can't punish crime w/o fair warning (even thodgh warning is fiction
2) Roger: (abolish year+dayheld, not violation of due process b/c may give rettivaceffect unless readir
of statute is "unexpected and indefensible" whégrpreted in light of previous judicial opinic
iii) Void for Vaguenes:
1) Vague statutes unacceptable b/c deny fair notidegaure prosecutors/police too much po
2) Chicago v. Morale (loitering) held, unconstitutionally vague definition of loiteri- "remaining in any
one place with no apparent purpc
a) Lets police target ppl they don't |i
3) Papchristou v. Jacksonvi - held "vagrancy" law unconstitutionally vac
a) Was being used to target union organizers, intelraouples, et
VIIl.  DISCRETION IN THE APPLICATION OF SUBSTANTIVE CRIMIN AL LAW
a. Legislature will make different laws depending @whmuch discretion judges/prosecutors/juries
i) Ex murder laws if don't have much discretion, want to get the gaties righ
1) If do have lots of discretion, doesn't matter asin
b. 3 discretionary acto
i) Prosecutol
i) Juriet
iii) Sentencin
c. Charging
i. Decision Not to Charge: Essentially Unreview:
1) Standing: In order to compel prosecution, the piiimust show that failure to prosecute causedrhtr
the plaintiff, and prosecution would remedy theaiion.Linda R.S did not have standing, but t
inmates of Attici would have standin
2) Separation of Powers: Neither Congress nor thetggan compel prosecution because of the sepa
of powers. (This is only true in state systemshtodxtent that state constitutions require seuarati
powers.) Why
a) - Limited resources force prosecutors to make datssabout priorities; judges don’t have
expertise to make such decisic
b) - Public safety interests in protecting the secrdajiroumstances surrounding prosecutions
investigations, such as policies to prosecute dnlg possession above a certain am:

ii. Decision to Charge: Reviewable in Two Cs
1) Selective prosecutio (Armstrong)
a) Selective prosecution violates the equal proteatlanse. There must bediscriminatory effect
and adiscriminatory purpose.
i) Fordiscriminatory effect, the defendant must show that “similarly situatedtple whc
could have been prosecuted were not. How similarfesdrug? Same amou
i) Fordiscriminatory purpose, the defendant must show that the government hapghad
reason for this pattern of prosecution. In thisecéshey had gotten to the questior
discriminatory purpose, they would need to dedidies government’s statement that cr:
manufacture and distribution was controlled by Jaarg Haitian, and black gangs shov
discrimination or no
b) The remedy for selective prosecution is dismistaharges
i) In Armstrong, they could still be charged by thetest but the penalties are much lighter ai
state leve
2) Vindictive prosecution (Bordenkircher and Brad)
a) Vindictive prosecution violates the due processsta The government cannot place a burden o
exercise of your right
i) Bringing greater charges after someone successfefnds a first charge, or (for judg
imposing a greater sentence after the first seateas been reversed, is presumed 1
vindictive unless the prosecutor/judge can showmtise

d. PleaBargaininc
= Are the courts protecting the separation of povwgreefusing to interfere with an executive functioneroding
it by allowing prosecutors to largely determineteanes
Alternatives to Plea Bargaining
1) Streamlining trials, by granting more bench ti. Not a popular solutio- doesn’t save nearly as ma
resources or provide as many benefits to defendandea bargaining. (Judges are more likely twicth)
2) Increase the procedural protections within thegitggaproces, in recognition of the fact that in ma
cases prosecutors are essentially judge, jurysanténce
3) Invest more resources in defense lawyers and eageyirosecutors to choose to charge fewer cringe
take them to tric. However, many, many more resources will be neggigdn that 90% of defendar
currently plead guilt
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Why isn't plea bargaining vindictive prosecution?
a) TheBrady court says plea bargainingmutually advantageous; the government saves resourt
both sides avoid the uncertainty and risk of gamgial.
i) The idea of mutual advantage is premised on somity jpd bargaining powg; of course, her
there is vast inequality of bargaining po.
b) Purposes of punishme
i) Prompt punishment may better deter other pe
ii) TheBrady court says plea bargaining promotes rehabilitdtierause admitting tt
wrongfulness of your actions is a step toward rditation.
c) The court distinguisheBrady from Bram, a case of a confessi
i) Two things are prohibited during interrogatithreats anc promises. During an
interrogation, a lawyer would always tell the ctifimt the promises and threats are false
it's never in the client’s interest to say anythinghe police
i) The court says Brady'’s situation was different beeghe had a lawyer. Of course, his law
couldn’t make the threats and promises disappeaw#ly a lawyer would durin
interrogation. Obviously the court thinks that theeats and promises are legitim
d) TheBordenkirchelcourt says if prosecutors couldn’t ratchet up caaiprough plea bargainir
they would instead charge defendants with evergtttiey could and offer leniency, so there’s
way to really end this bargaining proct

e. Sentencin(
i. Discretionary Sentencing and Its Alternative
***The most controversial area in criminal law***
The olddiscretionary systen (still in effect in most states) allows judges cdetp discretion within very wide limi
(a maximum would be set). Newer mo—Ilike thefederal sentencing guideline—have been tried to limit judicii
discretion
In indeterminate sentencinc the sentence is [1~maximum; parole board, not judge, decides whenggiwout
These systems led to huge sentencing disparitidspea lack otruth in sentencing: a person sentenced to life col
be out in about seven ye:
< Discretionary: Judges had huge ranges within t@sbgentences (mayb-20 years
* Indeterminate: The sentence would be a range -9 years). The judge basically sets a cap, thenitcuts,
and the parole board decides when someone hadlitalted enough to reenter socie
Problems with this syste
< Lack of uniformity, including huge geographic digfias, racial disparities, and differences amamgjvidual
judges
< Victims’ rights advocates saw indeterminate seritgnas a ba-anc-switch— they thought the convict wi
sentenced to 9 years, only to find out after 3y#amt he was released because of good behavifmrgmison
overcrowding
* An alliance between the left and right for a conaliion of these reasons led to sentencing guide

Federal Sentencing Guidelit
Sentence is determined by a combination of twmfat
1.) Offense level (the crime committe
2.) Criminal history category (your reco
These two factors produce a narrow range of seaseiticthe judge chooses to depart from this ratigejudge has t
explain the reasons for the departure. Both deteéngpithe range and deciding to depart from it s@ealable
The guidelines were originally mandatory, but SCOBUnade them advisol

Apprend
The Supreme Court struck down a hate crime enhasrtesimd set down a bright line rule: If a legistatpassed

sentencing enhancement that gave the judge theraytto go beyond the statutory maximum prescrifoedhe
offense committed, based on the existence of &pkat fact, then that fact had to be found byjthg, not the judge

McMillan

The Supreme Court distinguished McMillan from Apuaiebecause this was a case of mandatory minimiir
someone needs to have sold a particular amoundiafgain order to be subject to a mandatory minimdaes the jun
need to find the fact of the amount of the drug? bézause the mandatory minimum was within theistatnyway

2. The Jury’s Roli

—BLAKELY v. WASHINGTON - SCOTUS (Scalia, 2004): What info can judges use gentencing’

The judge imposed an “exceptional sentence” 37 lmohigher than the standard maximum on the grobatD
acted with “deliberate cruelty.” The WA system altofor exceptional sentences but requires judgesake finding:
of fact to support them; the standard of reviewléar error.
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Apprendi (2000): Any fact increasing sentences beyond a statutomnmiim (one the judge could not impose so
on the facts reflected in the jury verdict or adedtby D), other than prior conviction, must bersiited to a jury on
beyond reasonable doubt stand

Thus, the State’s sentencing procedure violated th&ixth Amendment right to a jury trial. Scalia: “Ju st as
suffrage ensures the people’s ultimate control ohe legislative and executive branches, jury trials meant to
ensure their control in the judiciary.” “One can certainly argue that [efficiency and fairness] wouldbe better
served by leaving justice entirely in the hands gfrofessionals,” but that is not what the Constituton permits.
This led toBOOKER, in which the court found thfederal sentencing guidelines unconstitution because the
require judges to consider factors not put befoegjury. However, Justice Ginsberg switched sidgsih Justice
Breyer's solution: making the guidelines “advisbryjth appellate review only for “reasonablene

Blakely v. Washingtor (p. 1064) 542 U.S. 296 (20(

Facts: Blakely pled guilty to secor-degree kidnapping, which under Washington’'s Semgrigeform Act carried
sentence of 453 months. In order to impose a sentence abovetdimelard range, the judge must enter finding
fact, based on factors other than those used ipating the standard range sentence, and conclusfdas
supporting the exceptional sentence. The judgedé-day bench hearing and entered his findings ofdad
conclusions of law. Blakely appealed on the grouhdsthis procedure violated his right to havargt determine
beyond a reasonable doubt all facts legally essdothis sentenc

Holding: The Supreme Court held that Washington's sentermiogedure violated the Sixth Amendment,
therefore Blakely's sentence was invalid Apprend, the Court had held that the statutory maximuthésmaximurr
sentence a judge may impose solely on the basiedacts reflected in the jury verdict or admittdthe defendan
without any additional findings. Thus, a judge catnronstitutionally be compelled to rely on factgside the tria
record to determine a senter

Notes:After this decision, mandatory sentencing guideinere struck down in the federal system and mtaigs
In the federal system, the guidelines were madeady and a court of appeals can overturn anyesest whethe
within the guidelines or not, only when it is “uas®nable.

3. Proportionality as a Constitutional Restrai

—EWING v. CALIFORNIA - SCOTUS (C Connor, 2003): Proportionality test in the Eighth Amend~

Under CA’sThree Strike:law a repeat felon was sentenced to 25 yearseddif stealing $1600 in golf clubs. Dc
this sentence violate the constitutional ban oreteind unusual punishmei

O’Connor/Rehnquist/Kennedy: No. The Eighth Amendmen has a “narrow proportionality principle” for
noncapital sentences, which has only been appliedae [SOLEM, for a life sentence with no parole]it does no
require proportionality but merely bans sentenceishvare “grossly disproportionate.” The Court doessit as
“superlegislature” to seco-guess state policies; this sentence is not graksfyoportionate, so the Court can
nothing

Scalia: The proportionality principle applies only to capitases. Also, proportionality is only a cohermicepi
under a retributivist system. It cannot be appl@deterrent statutes like CA’s he

Thomas: The Cruel and Unusual Clause contains no propatityrprinciple

Liberal dissents: Proportionalityis required by the Constitution and can be reviewegutges. The dissenters th
present a proportionality test under which the @Atence is unconstitution

Facts: Ewing was convicted of felony grand theft for shftiplg three golf clubs. Ewing'’s criminal historgdluded
two offenses that triggered California’s threekstsi law. He argued that his sentence of 25 tal#e sc
disproportionate to the crime that it violated theel and unusual punishment clause of the Eiginieddmen
Judgment: The court affirmec

O’Connor’s opinion (joined by Rehnquist and Kennedy: Ewing’s sentence was not disproportionate to tlfensk
of felony grand theft after previously having beemvicted of two “violent” or “serious” feloniesn laddition, the
sentence was based on a rational policy enactétEb@A legislature for purposes of incapacitatiod deterrenc
Scalia, concurring in the judgment:The plurality was not applying law, but evaluatpgicy. Its discussion ¢
incapacitation and deterrence cannot possiblyaétathe proportionality principle, which only asfrom ¢
retributivist purpose of punishme

Thomas, concurring in the judgment The cruel and unusual punishments clause oft Amendment. does n
contain a proportionality principle; only bail afides are specifically prohibited from being “exse®.”

Breyer, Stevens, Souter, and Ginsburg dissentin The proportionality principle applies to the craed unusue
punishment clause. A claim of gross disproportityahust be evaluated first by comparing the crooenmitted anc
the sentence imposed, and then by comparing thersmnto other sentences imposed on criminalsisdime o
other jurisdictions. Ewing’s claim passes bothgekis sentence is virtually unique in its harsksreesd therefor
unconstitutiona

4. Just Sentencing Outcom
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—UNITED STATES v. MICHAEL MILKEN (S.D.N.Y; Kimba Woo d, 1990): Sentencing Decisic

Notes:In this sentencing transcript, Judge Wood explhgrssentence of 10 years for Michael Milken, whe
convicted of several violations of securities latas, laws, and other laws. Judge Wood says thatiogtkeinto accoun
Milken'’s service to the community and support te faimily, but also the facts that he set a bad elafor his
underlings and committed crimes that were partibuldifficult to detect, and the important role mison time as
general deterrent to members of the financial comiy

—UNITED STATES v. JACKSON (Easterbrook, 1987); Posngs unhappy concurrence

Facts: Half an hour after being released from prison, wher had been sent after being convicted of tw&
robberies, Jackson robbed another bank. He wasrssst to life without parole under a statute fallyig possessio
of weapons by career crimina

Holding: The court affirmed, noting that the sentence wamjssible as it was within the statutory range sevec
the purposes of general deterrence and incapaditdthe goal of specific deterrence for Jacksonfaged.
Concurrence:In a concurrence, Judge Posner wrote that he leelithe sentence was too harsh, but Jackso
presented no ground on which the court was autbitia set it aside. Posner said the sentence wasstibed by
retribution, since murderers and rapists aren’aligypunished so severely. Since criminality reduaéth age,
shorter sentence (perhaps 20 years) would suffigiecapacitate Jackson. Finally, deterrencess as well serve
by a 2(-year sentence as life, especially since the chasfdesing caught and convicted are high while terage
gains in a bank robbery are s

—UNITED STATES v. GEMENTERA (9t Cir; O’Scannlain, 2004): Shaming Penalties/Humiliaion

D was sentenced to wear a sandwich board sayirggdfe mail” while standing outside a post office éme day
That condition reasonably related to the legitimatestatutory objective of rehabilitation. However, aless
reasonable condition may be invalic

Facts: Gementera pled guilty to mail theft. The judge irsgd a sentence of two months in jail and commt
service, including writing apologies to any ideiatiie victims, lecturing at a local school, anchsgliag outside a po:
office wearing a sandwich board stating “I stoldlnmihis is my punishment

Holding: The court affirmed, holding that the court’s statationale aligned with the purposes of rehabibtatin the
sense of helping Gementera understand his crimmggadgt on the community and realize his wrongdoamgl
deterrence. Shaming as an element of punishmestraialways render the punishment objectionaliie
Sentencing Reform Act allows the imposition of “artigier condition [the district court] considerds® appropriate
Notes:The dissent and various commentators have argaégtiaming and humiliation should not be a pathe
criminal justice syster

APPENDIX A: MPC “SITUATION" (FROM BRUGATO)

What (potentially) counts?

Blindnes:

Traumatic injur

Had just suffered a blc

Had just suffered a heart atti

Extreme grie

Relevant knowledge the defendant had about thepakessailaniphysical attributes of all the persons involved, ti
prior experiences of the defenda

Stark, tangible factors that differentiate the aétom another, like his size, strength, age oith

Mental retardationCommonwealth v. DeMarco, PA 200:

What doesn't?

Belief in the rightness of killing (generally, amtegral part of moral depravity
“Heredity”

Intelligence (but not when it's as low as “menttiardation”

Temperamel

Straight MPC.:
MPC Comments to §210.3 at €-63 (p. 40407,
“The word “situation” is designedly ambiguous. e bne hand, it is clear that personal handicagpsame externs

circumstances must be taken into account. Thudrdiss, shock from traumatic injury, and extremefgie all easily rea
into the term...On the other hand, it is equally pigiatidiosyncratic moral values are not part of the actds
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situation...In between these two extremes, however, therenatiers neither as clearly distinct from individ
blameworthiness as blindness or handicap nintegral a part of moral depravity as a belief in he rightness ol

killing ... There thus will be room for interpretation of tiverd “situation,” and that is precisely the fledityi desired...In
the endthe question is whether the actor’s loss of secontrol can be understood in terms that arouse syngihy in the
ordinary citizen.”

MPC and Commentaries, Comment to 82.02 at 242: (425

“There is an inevitable ambiguity in “situationf'the actor were blinded or if he had just suffeadzlow or experiencea
heart attack, these would certainly be facts todsesidered...But the heredity, intelligence or terapggnt of the actc
would not be held material in judging negligencd aauld not be without depriving the criterion dfits objectivity. The
code is not intended to displace discriminationthis kind, but rather to leave the issue to tharso’

People v. Goet (NY. Ct. App. 1986) (p. 7:-743)

The reasonableness test is the familiar one frenMBC circumstances facing a defendant in histéitaaT his include:
relevant knowledge the defendant had about thenpatassailant, physical attributes of all thegoers involved, the prr
experiences of the defend:

MPC And Commentaries, Comment to § 2.09 at 3°-375. (83(-838]

“[L]aw is ineffective in the deepest sense, indeedt is hypocritical, if it imposes on the actor ahas the misfortune
confront a dilemmatic choice, a standard thatundggs are not prepared to affirm that they shomttcmuld comply with i
their turn to face the problem should arise. Conu#ion in such a case is bound to be an ineffettiresat ...it is divorce
from any moral base and is unjust... The Model Codendsrd is not, however, wholly external in its refece; account |
taken of the actor’s “situation,” a term that shibbiere be given the same scope it is accordedoirmsmng recklessnesnd
negligence. Stark, tangible factors that differatetithe actor from another, like his size, strenagie or health woulde
considered in making the exculpatory judgments tdistof temperament would nc

Objective Attributes Experience Attitudes Subijectivi
Williams: What reasonable pers Pool Uneducated, et Fearful, What they sincerel
would dc paranoit believe
Native
Americar
Rusk Male Upbringing? Past Date  Macho’
Younc
Goet: Skinny Mugged before f/p, race
Glasse upbringing
White*~
White Black, From Family’s experience wit, F/p rac
Soutt Klan
Norme Female, Small¢. Battere: f/p gende
No helg

How far to the right do we want to go? Miclearly wants to not allow attitudes, but our attributes + experienc
determine much of what our attitude

In contrast, the Pennsylvania Supreme CcCommonwealth v. DeMarco, 200), held that mental retardation should
considered as part of the actor’s situation, ferghrposes of a duress provision which was deineed the model pen:
code. (p. 83¢

Major question is whether EED is based on subjectandard or reasona-man standard. MPC sa“from the viewpoint
of a person in the actor’s situation,”but how much is to be included within that situa#Situation is ambiguous in th
MPC for bothProvocation andNegligent Homicide

407-08: What aboubattered woman syndrome

408: What about depression? F-traumatic stress disorder? Youth? UK accepted yanthsex, then went further a
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further, then pulled bacMPC approach is “In the end, the question is whethethe actor’s selfcontrol can be
understood in terms that arouse sympathy in the orithary citizen.”
405: What about EED in absence of any provocatimfd it mean manslaught:
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