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4th Amendment: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
5th Amendment: “No person shall be held to answer for a capital, or otherwise infamous crime, unless on presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.”

6th Amendment: “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district where in the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.”

8th Amendment: “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.”
I. The meaning of Due Process
Goals of Criminal Justice

· Truth: How do the procedures create/prevent the truth from emerging?  What effect do these procedures have on the appearance of legitimacy?
· Fairness/Accuracy: Nominal goal, but depends on the resources devoted to criminal justice; more money can mean more accuracy, but how much is enough, constitutionally?
· Efficiency: Often in conflict with accuracy; rights are not costless and courts must balance competing claims/rights.
· E.g. hearsay in grand jury testimony (Costello); jury trial right (Duncan)
· Consider discovery rules requiring early disclosure by defense (Williams)
· Legitimacy: The state monopoly on violence requires the appearance of legitimacy to ensure obedience to the law (Blackledge)

· Dignity:
· E.g., Faretta, Gonzalez-Lopez
Models of Due Process
· (1) Rule of law (Hurtado): DPC as prohibition on arbitrary exercises of government power
· (2) Bill of Rights (Duncan, Incorporation-era cases): DPC extends B/R protections against the states
· (3) Accuracy: DPC as guarantee against conviction of innocent persons (“legal lynchings”)
· (4) Fundamental fairness: Dignity, autonomy, equality, legitimacy
· (5) Combination (today’s model)
· Bill of Rights is the “floor,” and if no specific B/R provision applies Court applies one of the other models
II. Prosecutors
A. Initial Appearance
Constitutional Requirements (Rule 5)
· Probable Cause Determination (prearraignment hearing)
· Fourth Amendment requires judicial determination of p/c as prerequisite to extended restraint on liberty following warrantless arrest (Gerstein)
· Government must produce complaint complying with Rule 4a supporting p/c; same standard as for arrest
· Not an adversarial hearing, but judicial officer must assess cause to keep suspect in custody; guilt is not the issue, only p/c
· Does not apply to:
· Arrest warrants; indictments; defendants not subject to substantial restraint (halfway house, third-party custody)
· Promptness

· Presumption of reasonableness attaches to all p/c determinations held within 48 hours of arrest (McLaughlin).
· Presumption rebuttable by proof of unreasonable delay, whether to gather evidence, to prejudice defendant, or for no reason at all
· Hearing in excess of 48 hours shifts burden to government to demonstrate existence of bona fide emergency or extraordinary circumstance; weekends and consolidation of hearings insufficient
· Remedy

· Remedy is the hearing; very difficult to enforce since remedy is so weak and indigent defendants lack lawyers to challenge Gerstein/McLaughlin violations
B. Bail / Preventive Detention
Money Bail System

· Background

· Rule: Bail may not be set higher than the (an) amount necessary (reasonably calculated) to assure ∆’s presence in court (Stack)
· I.e., Bail must be reasonably calculated to assure the presence of the accused in court, and can be used for no other reason besides assuring ∆’s presence in court (Stack)
· NOTE: This rule applies only where court decides to set bail in the first place; no general right to bail (Salerno)
· Stack (U.S. 1951, p.1113): Bail set higher than an amount reasonably calculated to assure the presence of the accused violates the Excessive Bail Clause (of 8th Amendment), and the fixing of bail must be based on standards relevant to the purpose of assuring the presence of ∆
Preventive Detention

· Bail Reform Act of 1984 (18 U.S.C. § 3141 et seq.) (p. 1129)
· General rule: If the court finds by clear and convincing evidence that no conditions or combination of conditions will reasonably assure the: § 3142(e)
· (a) Appearance of the arrestee as required and
· (b) Safety of any other person and the community, then:
· The arrestee may be detained prior to trial following an adversary hearing before a neutral decisionmaker. 
· NOTE: A rebuttable presumption that there are no conditions of pretrial release that will reasonably assure the safety the community arises where: 
· Prior crimes committed while on pretrial release; ∆’s case falls under § 3142(f)(1), and court finds that: (1) ∆ has been previously convicted of at least one other crime falling within § 3142(f)(1); (2) the crime was committed while ∆ was on pretrial release; and (3) the conviction or release from custody (whichever came later) for the crime occurred in the past five years; or
· Prior drug crimes: Court find p/c to believe the ∆ has committed one of a certain drug crimes with a maximum punishment of ten years or more (rebuttable presumption here also includes presumption that there are no conditions of pretrial release that will reasonably assure ∆’s appearance at trial)
· Standard of proof: The government must make this showing by clear and convincing evidence. 
§ 3142(e) (but don’t forget that the rebuttable presumption may apply)
· Circumstances under which detention may be sought: § 3142(f)(1)
· Case involving crimes of violence, 
· Where maximum sentence is life/death, 
· Drug crime involving maximum sentence of ten or more years; 
· Any felony if ∆ has previously been convicted of two or more crimes falling within the aforementioned three categories 
· Factors to be considered at detention hearing: § 3142(g)
· Factors related to potential punishments for charged offense:
· Nature and circumstances of the crime charged;
· Weight of the evidence
· ∆’s criminal record/history
· ∆’s status as probationer, parolee, or releasee at time of the crime charged
· Factors related to arrestee’s likelihood of appearing in the future
· ∆’s record of court appearances
· ∆’s character, physical and mental condition, family ties, employment, length of residence in the community, community ties, past conduct, and history of drug or alcohol abuse
· Nature and seriousness of the danger to the community posed by the ∆’s pretrial release
· Procedures:

· At detention hearing: § 3142(f)
· Detainees have right to counsel, 
· Detainees may testify on their behalf, present information by proffer or otherwise, and cross-examine witnesses
· Requirement of writing: If judicial officer finds detention warranted, must include written findings of fact and a written statement of reasons for the decision to detain. § 3142(i)
· Appellate review: Detainee entitled to expedited/immediate interlocutory appellate review of detention order. § 3145(c)
· Also, government may appeal order denying detention
· Upheld: U.S. v. Salerno (U.S. 1987, p.1119): Bail Reform Act upheld against facial 8th Amendment and DPC challenge
· Rule: Punitive detention (detention for punitive purposes) may only be imposed after trial, but regulatory detention may be imposed before trial
· Preventive detention is regulatory, not punitive (analogy to pretrial detention of juveniles, detention of mentally it, etc.)
· Determining whether detention is punitive or regulatory: Two-part test:
· (1) Look to Congress’s stated intent.  So long as Congress’s stated intent is not punitive, then
· (2) Ask whether:
· (a) An alternative (nonpunitive) regulatory purpose is reasonably assignable to the detention, and
· (b) The measure appears excessive in relation to that alternative purpose
· Application of test in Salerno:
· (a) Alternative nonpunitive (regulatory) purpose: Preventing crime by arrestees (both legitimate and compelling)
· (b) Excessiveness: Prevention detention not excessive response to problem of arrestee crime, because: 
· (i) ∆ gets procedural protection (right to lawyer, clear-and-convincing-evidence standard, quick appeals); 
· (ii) Preventive detention applies only in cases where society’s interests in crime prevention highest — where “no conditions of release can reasonably assure the safety of the community or any person” — and;
· (iii) Speedy Trial Act applies (so ∆ must be brought to trial)
C. Prosecutorial Discretion
Scope of Discretion

· Failure to charge:

· Rule: Court cannot force prosecutor to bring charges (Inmates of Attica, 2d Cir. 1973, p.1046)

· Rationale:

· (1) Separation of powers: Prosecution is a “core” Executive Branch function.  Would give courts too much power to allow them to dictate charging decisions.

· (2) Equal protection: Permitting private citizens to compel prosecution through suit would invite inequitable prosecution at the behest of those with power (and money) to bring such suits

· (3) Due process: Prosecutorial discretion enables merciful decisionmaking on the part of prosecutors

· (4) Effect on prosecutors: Permitting courts to force charging decisions would “chill” prosecutor decisionmaking and force them to “reveal secrets” in explaining why they did not prosecute

· (5) Institutional competence: Would be difficult for courts to discern whether charges should have been brought

· Standing: Private parties (Linda R.., Leeke v. Timmerman) lack standing (no injury) to force charges, even when victims of the alleged crime; likewise, separation of powers prevents Congress from forcing charges (Peek)

· Three obstacles to suits seeking to force prosecutors to prosecute:

· (1) Courts’ general unwillingness to grant relief b/c of s/p concerns (Inmates of Attica)

· (2) Standing (Allen v. Wright)

· (3) Establishing an EPC violation requires a showing of intentional discrimination (Washington v. Davis)

· Arguments FOR prosecutorial discretion:
· (1) Separation of powers (see above)

· BUT, maybe judicial review of Executive Branch decisionmaking is a part of separation of powers

· (2) Equal protection (see above)

· BUT, Inmates of Attica is the type of suit that serves to advance equal protection

· (3) Due process (see above)

· BUT, prosecutorial discretion leads to a law being applied to some groups but not to others

· (4) Resource allocation/efficiency: Local prosecutors best able to discern which law enforcement concerns should receive priority based on community needs; also, prosecutors better positioned to know when prosecution pointless because public sentiment would prevent conviction

· (5) Democracy: Since most prosecutors are elected, they are more accountable to the people they serve (and less anonymous than the legislatures who write the laws)

· BUT, electing prosecutors subjects them to political pressures (including need for campaign contributions) and invites potential for abuse
Selective Prosecution (EPC)
· Prosecutors may not prosecute on invidious grounds (race, religion, gender, ethnicity)
· Rule: π must show (a) discriminatory effect motivated by (b) discriminatory purpose in his case
· ( 1) Discriminatory effect: Differential treatment according to an arbitrary (Romer, Cleburne) or suspect classification (Oyler v. Boles) irrelevant to a legitimate law enforcement purpose
· At a minimum, this requires π to identify some similarly situated individual not a member of the protected class who was not prosecuted (Armstrong)
· U.S. v. Armstrong (U.S. 1996, p.1053): ∆’s affidavit from paralegal that 24 of 24 ∆’s that year in Armstrong’s district prosecuted for the same crime as Armstrong were black failed to show differential treatment
· (2) Discriminatory purpose: A discriminatory purpose implying that the government chose to prosecute ‘because of’ and not merely ‘in spite of’ its adverse effects on an identifiable group (Wayte, quoting Feeny)
· Generally, court will refuse to infer discriminatory purpose from discriminatory effect (McClesky)
· McClesky v. Kemp (U.S. 1987, p.1051): Statistical data showing that race had a powerful effect on whether death penalty imposed insufficient to show discriminatory purpose
· How π can show discriminatory purpose:
· (1) “Smoking gun” statements by prosecutors saying that prosecution was because of race
· (2) Racial slurs or other actions suggesting racial bias
· (3) Overwhelming numbers
· Crowthers (1970s): Prosecution of Vietnam protestors for protesting at Pentagon without permit thrown out where ∆ showed 16 other groups had appeared at Pentagon without a permit
· (3) Procedure for proving selective prosecution (Armstrong):
· (a) To obtain discovery, π must make prima facie showing (i.e., must adduce some evidence) of both discriminatory effect and discriminatory purpose
· NOTE: Very difficult to make prima facie showing absent discovery, since almost impossible absent discovery to identify similarly situated individuals of other groups who were not prosecuted
· (b) Once π makes out prima facie case, burden shifts to government to rebut π’s evidence
Vindictive Prosecution

· Trial:
· Presumption of vindictiveness where:
· (1) Prosecutor files harsher charges at a de novo trial to which ∆ is entitled following conviction (Blackledge)
· Blackledge v. Perry (U.S. 1974, p.1064): NC state system confers right to second trial for any felony conviction; ∆ seeks second trial, prosecutor files harsher charges than at first trial
· (2) Judge imposes much higher sentence on retrial following successful appeal of a conviction (Pearce)
· Pearce: ∆ tried and convicted, wins appeal, tried and convicted again before same judge, judge imposes much harsher sentence second time
· No presumption of vindictiveness where:
· (1) On retrial, a different judge (Colton) or jury (Chettin) sentences a ∆ to a harsher sentence
· (2) First sentence based on guilty plea and second sentence follows a trial
· POSSIBLY, where
· (a) New information comes to light between trial and retrial,
· (b) ∆’s behavior between trial and retrial suggests ∆ has need for longer term rehabilitation; or
· (c) Bringing the heightened charge earlier would have been “impossible”
· Pretrial Context:
· Rule: Presumption of vindictiveness does not apply to pretrial context; rather, proof of actual vindictiveness required (Goodwin)
· Rationale: Government’s case has not yet “crystallized”; new information may come to light after charging decisions warranting greater charges (Goodwin)
· Goodwin (U.S. 1982, p. 1065): ∆ arrested, first prosecutor files misdemeanor charges, ∆ demands jury trial, second prosecutor takes over and files felony charges; Court holds no presumption of vindictiveness
· Plea bargaining: No presumption of vindictiveness when prosecutor adds charges to induce ∆ to plead (Bordenkircher)
· Bordenkircher v. Hayes: ∆ writes bad check, prosecutor offers 5 years, threatens to charge ∆ under three-strikes law if ∆ demands jury trial, ∆ demands jury trial, prosecutor charges under three-strikes law, ∆ convicted under three strikes law
· Rationale:
· (1) Presumption of vindictiveness would be worthless because prosecutors would just charge the maximum up front and then offer to lower charges
· (2) Prosecutor’s conduct not really vindictive b/c plea bargaining is a bilateral process in which each side has bargaining power
D. Preliminary Hearings
Format / Purposes

· Background
· Not required in federal system when an indictment is issued; if charges are filed by information preliminary hearings may be used.
· Prosecutors prefer preliminary hearings where critical witnesses are unlikely to be available at trial or to shield themselves from dismissal for weak cases
· Why good for ∆’s:
· (1) ∆ has right to lawyer (Coleman)
· (2) Enables ∆’s lawyer to find out about government’s case (strength) before trial
· (3) Statements made during hearing can be used to impeach witnesses at trial
· Right to counsel at preliminary hearings
· Preliminary hearings are a “critical stage” at which counsel is necessary to preserve defendants’ fair trial rights (Coleman v. Alabama)
· Why a “critical stage”: ∆’s counsel can (a) cross-examine witnesses, (b) preserve testimony for impeachment at trial, (c) conduct discovery, (d) assist with bail determinations and psychiatric exams
· Standard
· Federal cases: Federal magistrate binds defendant over for trial upon finding of p/c, which may be based on hearsay evidence
· Federal defendant has right to preliminary hearing within 10 days if in custody, or 20 days if released
· State cases: Varies by state
· Massachusetts: Standard is whether sufficient “legally competent” evidence (i.e., evidence that can be used at trial (so no hearsay)) exists for a jury to convict (directed verdict standard) (Myers v. Commonwealth, Mass. 1973)
· NOTE: This standard is still termed “probable cause”; p/c in this context merely requires more evidence than is required to arrest
E. Grand Juries
When Required
· Federal cases: For any “infamous crime” (i.e., felony/crime punishable by more than 1 year imprisonment)
· Interaction with preliminary hearings: 
· An indictment “wipes out” the right to a preliminary hearing in federal court
· No time limit for when an indictment must issue, although a preliminary hearing must be held within 20 days (or 10 days if suspect placed in preventive detention)
· State cases: Varies according to state constitution (grand jury right never incorporated against states, Hurtado)
Screening Function
· Types of cases we want grand jury to screen out:

· (1) Cases of actual innocence

· (2) Case of legal innocence (i.e., where guilt cannot be proved at trial, perhaps because of required exclusion of evidence)
· (3) Cases that are a bad idea to bring in the first place (i.e., where resources would be better used elsewhere)

· Steiker: Only grand juries can screen this third type of case; judges and trial juries can only determine p/c (judge) or guilt (jury)

· Evidentiary/Procedural Rules

· (1) Prosecutors not required to present exculpatory evidence (i.e., evidence suggesting suspect is innocent) to grand jury (Williams)

· U.S. v. Williams (U.S. 1992, p.1085): ∆ indicted for tax fraud, charging statute requires that ∆ have intent to mislead, ∆ claims his personal books — which the prosecutor did not introduce at the grand jury — showed he lacked intent to mislead b/c ∆ kept his personal books the same way he reported his taxes

· Rationale: Grand juries not intended to be adversarial proceedings; indeed, ∆ and lawyers can be refused admission

· (2) Rules of evidence (incl. bar on hearsay) do not apply in grand jury proceedings (Costello)

· Rationale: Permitting evidentiary challenges would impose burdensome technical rules on lay jury (Black, Costello)

· Costello v. U.S. (U.S. 1956, p.1080): ∆ indicted for tax evasion, lead FBI agents testify before grand jury about what other agents told them, grand jury issues indictment solely on basis of hearsay evidence
· (3) Double jeopardy does not apply
· A person can be indicted multiple times
· (4) Right to counsel does not apply
· (5) Exclusionary rule does not apply (Calandra)

· Exception: Evidence obtained in violation of federal wiretap statute (Gelbard)

· (6) Privilege against self-incrimination does apply
Review of Grand Jury Decisions

· Rule: A court will not review the merits of an indictment issued by a legally (properly) constituted grand jury (Costello)
· Thus, a court will not review the nature or sufficiency of the evidence the grand jury considered in issuing its indictment or otherwise inquire into the grand jury’s reasoning (Costello)
· Rationale: Review of decisions to indict would be too expensive (would lead to trials-within-trials) and would compromise grand jury independence
· Courts have less “supervisory power” over grand juries b/c grand juries are “functionally independent” from judicial branch (Williams)
· So, courts have much less power to make new rules for grand juries than they do to enforce existing rules for grand juries (which come from the Federal Rules of Criminal Procedure (i.e., Congress))
· Rationale: This follows from Costello; makes little sense to scrutinize sufficiency of prosecutor’s presentation to grand jury when court cannot review evidentiary support for grand jury’s decision to indict (i.e., grand jury has no obligation even to consider exculpatory evidence when presented to it)
Grand Jury Error

· Rule: The standard is harmless error review
· During trial (or pretrial): Standard is whether the grand jury error “substantially influenced” the decision to indict or there is “grave doubt” that the error did not influence the decision (Mechanik)
· Post-trial: Grand jury error irrelevant because:
· (a) If ∆ convicted, conviction cures any grand jury error (Mechanik), and
· (b) If ∆ acquitted, any grand jury error is moot
· Steiker: This rule encourages trial courts to delay ruling on defense grand jury motions until after the verdict comes down
· Interlocutory Appeals
· Rule: Generally, no right to an interlocutory appeal on an alleged grand jury error; rather, ∆ must rely on pretrial motion (Midland Asphalt)
· Exception: Interlocutory appeal allowed where defect so fundamental that nullifies the grand jury’s or indictment’s status as a grand jury (e.g., gross racial discrimination) or indictment (“grand jury no longer a grand jury and indictment no longer an indictment”) (Midland Asphalt)
III. Defense Lawyers

A. The Right to Appointed Counsel
Historical Development
· Difference today from time of Founding:
· Criminal laws more complicated
· Prosecutors are professionals, whereas at Founding when frequently victims were prosecutors
· Juries usually do not begin with knowledge of accused or accusers
Structure of the Right
· 6th Amendment: “In all criminal prosecutions, the accused shall enjoy the right . . . to have the assistance of counsel for his defense.”
· Gideon v. Wainwright (U.S. 1963, p.117): Right to counsel applies to all criminal cases (state and federal)
When Right to Counsel Applies
· (1) Every “critical stage” of a criminal prosecution (Coleman, U.S. 1970, p.167)
· “Criminal prosecution”:
· Begins when adversarial judicial proceedings have begun (Brewer v. Williams, US 1977, p.167), such as when:
· (a) Initial appearance before magistrate (such as for p/c determination) (Rothgery), 
· Rothgery v.Gillespie County (US 2008, p.Supp-9): In two-tier arraignment system where initial arraignment is p/c determination and second arraignment occurs after formal charges brought, right attaches at first arraignment b/c solidly adversarial 
· (b) Any formal charging process (such as filing of indictment or information)
· (c) BUT, not mere arrest
· Ends following final determination by trial judge of sentence to be imposed (Mempa, Morrissey )
· Examples:
· (a) Probation revocation hearing where sentence has not yet been imposed: Still criminal prosecution, so counsel necessary (Mempa)
· (b) Parole revocation hearing: No longer prosecution because sentence already imposed, so no counsel necessary (Morrissey)
· (c) Habeas corpus/collateral attack proceedings: Not prosecution because sentence already imposed, so no right to counsel (Finley, U.S. 1987, p.168)
· Mempa v. Ray, U.S. 1967, p.167: Probation revocation hearing at which judge imposes final sentence constitutes end of criminal prosecution
· Morrissey v. Brewer, US 1972, p.168: No counsel required at parole revocation hearing because sentence already imposed (i.e., parole not a part of a criminal prosecution)
· “Critical stage”:
· Definition: Any (a) formal interaction between ∆ and state that (b) could adversely affect ∆’s ability effectively to exercise a legal right (i.e., could impair ∆’s defense on the merits)
· Steiker: Must be more than merely that “important” rights are at stake, because bail hearings not considered a critical stage (Rothgery)
· Examples of critical stages:
· (a) Preliminary hearings (Coleman)
· (b) Initial appearances (Brewer) [CB: my notes from class say this is not correct, that an initial appearance is not a critical stage, because merely a p/c appearance]
· (c) Arraignments at which rights may be lost (e.g., ability to plead not guilty by reason of insanity) (Hamilton v. Alabama, U.S. 1961, p.168)
· (d) Pretrial lineups (Wade)
· (e) Custodial interrogation
· (f) Any meeting (even informal) between ∆ and representative of government that is (i) designed or (ii) likely to elicit incriminating evidence from ∆ (Kuhlman)
· (g) Plea proceedings
· (h) Sentencing proceedings (Mempa)
· NOT critical stages:
· (a) Simple arrest
· (b) Ex parte proceedings that will not affect ∆’s substantive legal rights
· (c) Warrant proceedings
· (d) Post-arrest p/c hearings (where ∆ arrested without a warrant) (Gerstein)
· (e) Bail hearings (Rothgery)
· IMPORTANT: Distinction between attachment of right to counsel and entitlement to assistance of counsel (Alito concurrence in Rothgery)
· Right attaches at initiation of adversarial proceedings, but only applies (i.e., ∆  only has entitlement to assistance/presence of counsel) during “critical stages”
· Unanswered question (from Rothgery): Is a ∆ entitled to actual assistance (i.e., appointment of and consultation with counsel) of counsel within some reasonable amount of time after right to counsel attaches?
· (2) If ∆ actually sentenced to period of confinement for an offense (Argersinger, Scott)
· That is, a ∆ can be sentenced to a term of imprisonment only if ∆ was represented by counsel at trial (or knowingly and intelligently waived right to counsel)
· Argersinger (U.S. 1972, p.125): Absent waiver, no person may be imprisoned for any offense (petty or felony) unless represented by counsel at trial
· Scott (U.S. 1979, p.129): No indigent ∆ may be sentenced to term of imprisonment (“actual imprisonment” standard) unless afforded right to assistance of counsel
· “For an offense”:
· “Offense” here means the offense for which ∆ was actually sentenced
· Examples:
· (a) Suspended sentences: Where a suspended prison term is triggered by violation of ∆’s probation, ∆ is incarcerated not for the probation violation but for the underlying offense (Shelton, U.S. 2002)
· UPSHOT: A court may not impose a suspended sentence that will lead to jail time if the ∆ violates terms of probation unless ∆ was represented by counsel at trial (Shelton)
· (b) Probation revocation hearings: No lawyer required (where lawyer provided at trial), because punishment is for the underlying crime, not the violation of probation of terms (Gagnon)
· UPSHOT: So long as ∆ has counsel at trial, does not (invariably) need counsel at probation revocation hearing (Gagnon)
· (c) Mandatory sentence enhancements for prior crimes: A valid uncounseled misdemeanor conviction may be used as the basis for enhancing punishment of ∆ in subsequent counseled conviction (Nichols)
· (3) All capital cases (Hamilton)
· Old rule (“special circumstances” rule) (Powell v. Alabama, U.S. 1932 (“Scottsboro boys”)): Right to counsel applies in capital cases where ∆ unable to represent himself adequately, such as by reason of incapacity (lack of education, illiteracy, youth) or hostility (where black accused of raping white girl)
· (4) On appeal
· (a) First appeal as of right (Douglas)
· Rationale: If appeal as of right provided to some must be provided to all; cannot condition access to appeal on ability to pay (Griffin v. Bell); lawyers less critical at later stages
· Griffin v. Illinois (U.S. 1956, p.Supp-14): Where state conditions appeal on provision of trial transcript, state must provide free transcripts to indigent ∆’s seeking appeal
· Douglas v. California: Court struck down California practice under which court evaluated record to determine whether to appoint counsel on review because practice required court to prejudge merits of ∆’s case before determining whether to appoint counsel for ∆
· (b) First time an appellate court (i) considers and (ii) makes a definitive determination of the merits of ∆’s legal claims (Halbert)
· Halbert v. Michigan (U.S. 2005, p.Supp-14): Right to counsel applies to plea-convicted ∆’s seeking access to discretionary first-tier appellate review in state court in preparing their applications for leave to appeal, where court in reviewing applications must prejudge merits of ∆’s legal claims
· Comparison between Halbert and Douglas:
· How like Douglas:
· (i) This is ∆’s first appeal
· (ii) Court reviewing application for leave to appeal must evaluate merit of applicant’s legal claims
· How unlike Douglas: 
· (i) Appeal is discretionary
· (ii) Counsel not appointed to aid ∆ in preparing application for leave to appeal only where ∆ not contesting guilt (i.e., pleaded guilty or nolo)
· Arguments for/against Halbert rule:
· (1) Arguments for: Because so much work now occurs at sentencing (because of plea bargaining), ∆’s should have lawyers when challenging sentences
· (2) Arguments against: Providing counsel for more ∆’s merely appealing pleas leaves less counsel for ∆’s actually claiming innocence
· (c) No right to counsel for discretionary appeals (or cert petitions), outside circumstances delineated in (b) (Ross)
· Steiker: Court has held that there is no constitutional right to appellate review (McKane v. Dustron), but no one really believes that if faced squarely with the question Court would reaffirm McKane
Policy:
· Primary purpose behind right to counsel (but not the right to counsel of choice (Gonzalez-Lopez)): Ensure reliability/integrity of trial by subjecting government’s case to adversarial testing (Strickland, Cronic)
· Right to Counsel of Choice
· Why ∆ should be allowed to choose his lawyer (if he can afford one):
· Greater accuracy: Perhaps better relationship between with counsel of choice than other counsel
· BUT, we allow people to represent themselves (Faretta), which would seem to impair accuracy
· Individual dignity/autonomy: Idea is that ∆ should not be forced to be represented by someone who does not truly “represent” him
· Efficiency: Less grounds for ∆ to challenge after the fact if ∆ can choose his own lawyer
· History: At time of Founding there was unfettered right to be represented by your own lawyer
· Rule: Erroneous deprivation to right to counsel of choice violates 6th Amendment and automatically warrants reversal (i.e., always reversible error) (Gonzalez-Lopez)
· U.S. v. Gonzalez-Lopez (U.S. 2006, p.Supp-28): 
· Majority (Scalia): Right to counsel of choice does not relate to quality of representation (not derived from guarantee to fair trial), so deprivation is “complete” where ∆ erroneously prevented from being represented by lawyer he wants; also, no way to know if trial would have turned out differently had ∆ had access to counsel of choice
· Dissent (Alito): Erroneous deprivation of right to counsel of choice should not require reversal unless deprivation diminished quality of representation ∆ received (i.e., desired counsel would have done better)
· IMPORTANT: The standard is automatic reversal, not harmless-error review
· Possible standards (in order of hardest-for-government/easiest-for-∆ to easiest-for-government/hardest-for-∆):
· (1) Structural error (Gonzalez-Lopez): Automatic reversal
· (2) Harmless error: Burden is on government to show error was harmless beyond a reasonable doubt
· (3) Diminished quality: Burden is on ∆ to show error adversely affected quality of representation ∆ received
· (4) Prejudice (Strickland standard): Burden is on ∆ to show outcome would have been different absent error
Duties of Counsel (Strickland)
· O’Connor in Strickland: Besides the requirements of professional ethics and responsibility developed by professional organizations, lawyers owe certain basic duties to defendants
· (1) Duty of loyalty and duty to avoid conflicts of interest
· (2) Duty to advocate ∆’s cause
· (3) Duty to consult with ∆ on important decisions and to keep ∆ informed of important developments in the course of the prosecution
· (4) Duty to bring skill and knowledge to render a reliable trial process
B. Ineffective Assistance of Counsel
Ineffective Assistance Claims
· NOTE: Ineffective assistance usually only litigated after sentencing, on collateral attack (habeas)
· Ineffective assistance claims generally cannot be raised on direct appeal because typically involve introduction of new facts beyond the trial record (and cannot introduce new facts on direct appeal; rather, must wait until state habeas)
Strickland standard: Counsel is ineffective when counsel’s conduct so undermined the proper functioning of the adversarial process that the trial result cannot be relied on as having produced a just result 
· Objective standard of “reasonableness” under prevailing professional norms
· Note that this is a highly deferential standard: O’Connor was concerned that too lax a standard would open floodgates to ineffective assistance claims
Two-step inquiry:
· NOTE: ∆ must show both prongs; this means courts need only rule on one prong (because if ∆ fails to satisfy one prong irrelevant whether ∆ satisfies other prong)
· Result: Courts often rule on prejudice prong because more comfortable with it (doesn’t call into question quality of lawyers before them)
· (1) Deficiency: ∆ must show counsel’s performance was deficient b/c fell below professional standards of “reasonableness” (i.e., competent assistance)
· Determining the objective standard of reasonableness: Look to:
· (a) ABA Rules
· (b) Standard practice (as shown through expert testimony(
· (c) Duties to ∆ outlined above
· IMPORTANT: No checklist ∆’s counsel must follow (rather, case-by-case inquiry)
· Rationale: (i) Defense lawyers would focus too much on fulfilling the checklist rather than thinking creatively; (ii) there might be situations where makes sense not to do everything a checklist would require (iii) would discourage defense lawyers from entering system (“dampen ardor”); and (iv) could lead to too many frivolous claims (“open the floodgates”)
· General application:
· (a) Strong presumption that counsel’s conduct fell within the wide range of professional reasonableness (Strickland)
·  (b) ∆ must point to specific acts or omissions of counsel that fell below standard of reasonable professional judgment
· (c) Avoid hindsight bias: Evaluate reasonableness of conduct based on facts known at time of allegedly deficient conduct
· (d) Deference to state court habeas determinations: Federal habeas courts apply deferential standard of review to state court habeas determinations
· Specific application:
· (a) Tactical or strategic choices of counsel (when made after thorough investigation): Protected (“virtually unchallengeable”)
· (b) Reliance by counsel on information from ∆: Reasonable
· (c) Simple inattention: Not protected (Rompilla)
· (d) Refusal to permit ∆ to perjure himself: Not deficient (Nix v. Whiteside)
· Reason: ∆ has no right to offer false evidence, so refusal knowingly to permit ∆ to perjure himself  (and in fact threaten to expose ∆’s perjury to court)  not deficient (Nix v. Whiteside, U.S. 1986, p.188)
· Also, refusal to permit perjury actually enhances rather than diminishes reliability of trial [CB: This goes to prejudice.]
· (e) Failure to appeal: Deficient where ∆’s counsel either (Flores-Ortega, U.S. 2000, p.186):
· (i) Fails to consult with ∆ about appeal and there is reason to think that either (1) a rational ∆ would want to appeal or (2) ∆ reasonably demonstrated to counsel he was interested in appealing; or
· (ii) Fails to follow ∆’s express instructions to appeal
· (f) Capital sentencing:
· (i) Where ∆’s counsel knows prosecution will probably rely on certain evidence as an aggravating factor, ∆’s counsel has duty to make “reasonable efforts” to obtain and review that evidence (Rompilla)
· Rompilla v. Beard (U.S. 2005, p.S-47): ∆’s counsel knew prosecution would introduce damaging evidence from prior rape victim, thus undermining ∆’s capital sentencing defense of residual doubt, so failure to investigate prior rape was unreasonable
· (ii) No need for ∆’s counsel to rehash evidence of ∆’s psychiatric state as mitigating evidence at capital sentencing phase when ∆’s counsel presented that very same evidence the day before during the guilt phase (Bell)
· NOTE: Court seems to apply heightened scrutiny to ineffective assistance claims that challenge ∆’c counsel’s performance at capital sentencing proceedings (Williams v. Taylor (U.S. 2000, p.S-60), Wiggins v. Smith, Rompilla)
· Rompilla wins but Strickland loses, even though:
· (a) Rompilla would seem an easier case than Strickland:
· (i) Rompilla’s lawyer did more
· (ii) Rompilla gave his lawyers reason to think wasn’t worth effort to try to find mitigating evidence
· (iii) The evidence in Rompilla was circumstantial
· (b) Looser standard of review in Rompilla: Post-AEDPA (28 U.S.C. § 2254(d)(1)), the standard of review in federal habeas proceedings is not only whether state court decision was wrong, but also whether it involved an objectively unreasonable application of clearly established federal law (which ∆ must show by clear and convincing evidence)
· Reasons:
· (a) Nature of sentence: Heightened stakes
· (b) Nature of issues: Capital sentencing phase arguably more subjective
· (c) Nature of verdict: In guilt stage if one juror holds out it means a hung jury; in sentencing phase if one juror holds out it means life
· Dissent (Marshall): The “deficiency” standard is so vague and open-ended as to be meaningless
· (2) Prejudice: ∆ must show that counsel’s deficient performance prejudiced ∆’s defense (negatively affected outcome of trial for ∆)
· “Prejudice”: A reasonable probability that but for ∆’s deficient representation  the outcome of the proceeding would have been different 
· “Reasonable probability”: A probability sufficient to undermine the court’s confidence in the (reliability of the) outcome of the proceeding (somewhere less than 50%)
· General application:
· (a) ∆ must point to a particular act or omission as to which, but for that act or omission, the outcome of trial might have been different
· (b) Legitimate vs. illegitimate prejudice: Where finding prejudice would give ∆ unfair “windfall” (i.e., would in fact mar rather than aid the fairness of the proceeding at issue), court will refuse to find prejudice even though outcome would have been different but for ∆’s counsel’s errors (Lockhart v. Fretwell)
· Lockhart v. Fretwell (U.S. 1993, p.190): Had ∆’s counsel made right argument at time of sentencing ∆ would have won, but because of intervening change in law between sentencing and time of ineffective assistance claim that argument now loses; court says finding prejudice in this case would give ∆ unfair “windfall” and so likelihood of different outcome should not be regarded as legitimate “prejudice”
· Specific application:
· (a) Trial proceeding: ∆ must show a reasonable probability that but for counsel’s error the factfinder would have had a reasonable doubt concerning ∆’s guilt (Strickland)
· (b) Failure to give timely notice of appeal: Prejudicial where reasonable probability that but for counsel’s failure to consult about appeal, ∆ would have timely appealed (Flores-Ortega)
· (c) Guilty pleas: ∆ must show reasonable probability that but for counsel’s errors he would not have pleaded guilty but would have insisted on going to trial (Hill v. Lockhart, U.S. 1985, p.187)
· CB: My class notes say there is a second prong — that the ∆ must also show he would have won at trial [CB: I don’t think this is correct.]
· (d) Sentencing: Any mistake by ∆’s lawyer that leads to incorrect, higher sentencing calculation constitutes prejudice (Glover v. U.S., U.S. 2001, p.191)
· (e) Intervening change in the law (to ∆’s detriment): Take law as it is at time of ineffective assistance claim rather than at time of trial (Lockhart v. Fretwell) 
· Reason: This avoids an unjustified “windfall” to ∆ that would come by applying more favorable, outdated law
· (f) Capital sentencing: 
· (i) Where investigation into prior conviction file would have revealed evidence of troubled childhood and mental health problems that could have been used as mitigating evidence, ∆’s counsel’s failure to investigate was prejudicial (Rompilla)
· (ii) Where investigation into ∆’s past would have uncovered past abuse as child, mental deficiencies, and excellent prison conduct that all could have been used as mitigating evidence, ∆’s counsel’s failure to conduct such investigation was prejudicial (Williams v. Taylor, U.S. 2000, p.185)
· Dissent (Marshall): Very hard to show/measure prejudice because have to figure how what lawyer did not do might have affected the outcome (have to construct alternative universe)
· Prejudice presumed (i.e., automatic reversal) where:
· [CB: NOT SURE THIS ACTUALLY IS AUTOMATIC REVERSAL; WHAT ABOUT THE DEFICIENCY PRONG?  BUT SEE SULLIVAN P.203 (SECOND FULL PARAGRAPH).]
· (a) Actual denial of counsel (Strickland)
· Reasons: (i) efficiency (prejudice extremely likely) and (ii) legitimacy (much less confidence in verdict)
· Denial for period of time:
· (i) Denial of consultation during overnight recess: Prejudice presumed (Geders v. U.S., 1976)
· (ii) Denial of consultation during 15-minute recess: Prejudice not presumed (Perry v. Leek)
·  (b) Counsel’s conflict of interest adversely affected ∆’s case (Strickland, Sullivan)
· Test: ∆ must show (Sullivan):
· (i) Actual, active conflict of interest (i.e., that lawyer “actively represented conflicting interests”) that
· NOTE: Courts can but are not required to accept ∆’s waiver of conflict-free representation (Wheat)
·  (ii) Adversely affected ∆’s counsel’s performance
· NOTE: This second prong not required where ∆’s counsel (before trial?) objected to representation based on conflict of interest (i.e., where judge knew about conflict) (Hollaway)
· Steiker: In practice, active conflict often becomes a proxy for adverse effect, i.e., showing active conflict often taken as also showing adverse effect
· NOTE: Impact of objection by counsel claiming conflict of interest:
· (a) If ∆’s counsel does not object, ∆ must show adverse effect (Sullivan)
· NOTE: Requirement to show adverse effect holds even where judge should have known about conflict of interest but doesn’t (Mickens)
· (b) If ∆’s counsel does object (before trial?), judge has duty to investigate and failure by judge to investigate requires automatic reversal (Holloway)
· Cuyler v. Sullivan (U.S. 1980, p.200): ∆ tried before co∆’s and arguably ∆’s counsel decided to save evidence for use in later trials; no prejudice because adverse effect not shown; not enough merely  to say, “They paid. I didn’t. They got off.  I didn’t.”
· Holloway: No requirement that ∆ show adverse effect where ∆’s counsel objected multiple times (before trial?) that he was not able to represent both ∆ and ∆’s co∆’s because of conflicts of interest; here, all three co∆’s wanted to testify, but the testimony they wanted to offer would conflict
· Mickens v. Taylor (U.S. 2002, p.205): Prejudice not presumed where judge should have known of ∆’s counsel’s conflict of interest (∆’s counsel had previously represented alleged victim) if no evidence that conflict affected ∆’s counsel’s performance
· NOTE: Not clear that Sullivan applied here because concurrent representation and prior representation of conflicting interests not necessarily equally problematic
· (c) Lack of meaningful adversarial testing (failure by ∆’s counsel to test prosecutor’s case) (Cronic)
· Rule: For prejudice to be presumed, lack of meaningful testing must be “complete” (Bell)
· In Bell, ∆’s counsel did not present any mitigating evidence during sentencing stage — but did present expert testimony during guilt phase —  or give closing statement to jury (in order to avoid rebuttal by prosecutor)
· Bell v. Cone (U.S. 2002, p.S-37): Where ∆ counsel only fails to oppose prosecution at specific points (during sentencing proceeding) rather than failing to oppose prosecution throughout entire (sentencing) proceeding, prejudice not presumed
·  (d) Circumstances such that even competent counsel could not function adequately (Cronic)
· E.g., appointment on day of trial (Powell (Scottsboro cases))
· Steiker: Perhaps one could argue that nature of public defender system today such that competent counsel cannot function (although courts not convinced by this argument)
IV. Guilty Pleas
A. Controvery Over Bargains
· Problems with Plea Bargaining
· Practice of plea bargaining conflicts with three constitutional doctrines:
· (1) Right to Remain Silent: What is the difference between “encouragement” under Bordenkircher and unconstitutional coercion?
· (2) Vindictive Prosecution: Impossible to prevent vindictiveness in charging mechanism under plea bargaining; but see Goodwin
· (3) Unconstitutional Conditions: Imposition of unconstitutional sentences cannot be valid inducement to plead
· Alternatives
· Increase pretrial discovery to ensure more perfect information; involve judges in supervisory role; limit difference between what can be charged/dealt by statute
B. Accepting The Plea
Plea Procedure (Rule 11: Pleas (p. 1162))
· Rule 11(a): Entering a Plea
· (1) In general: Defendants may plead guilty, not guilty or (with the court’s consent) nolo contendere
· (2) Conditional plea: Court may enter conditional pleas of guilty/nolo pending review of adverse determination of pretrial motions; defense may withdraw plea if it prevails on appeal

· (3) Nolo Contendere plea: May be pleaded only with court consent
· (4) Failure to enter a plea: If defendant refuses to plead or if a ∆ organization fails to appear, court enters plea of not guilty
· Rule 11(b): Considering and accepting a guilty/nolo plea
· (1) Advice to ∆: Before accepting plea of guilty/ nolo court must inform defendant, and ensure ∆ understands the following (Boykin):

· (A) The government’s right to use any statement ∆ gives under oath against him in a prosecution for perjury or false statement

· (B) Right to plead not guilty 
· (C) Right to be tried by jury with assistance of counsel

· (D) Right to counsel at every stage of proceeding

· (E) Right to confront and cross-examine witnesses, not incriminate self, testify and present evidence, and compel attendance of witnesses
· (F) Plea waives trial right
· (G) Nature of each charge to which ∆ is pleading
· (H) Any maximum possible penalty

· (I) Any mandatory minimum penalty

· (J) Any applicable forfeiture

· (K) The court’s authority to order restitution

· (L) The court’s obligation to impose a special assessment

· (M) The court’s obligation to apply the Sentencing Guidelines, and the court’s discretion to depart from those guidelines under some circumstances

· (N) Any plea terms waiving right to appeal or collaterally attack the sentence
· (2) Voluntariness: Before accepting plea, court shall determine that plea is voluntary and not result of force, threats, or promises apart from plea agreement (Boykin)

· (3) Factual basis for guilty plea: Before entering judgment on a guilty plea, the court must determine that there is a factual basis for the plea
· NOTE: No requirement for determining factual basis for a nolo plea
· NOTE: The factual basis requirement applies only to the substantive charges to which the ∆ pleads guilty, not to the punishment the ∆ receives (e.g., forfeiture) (Libretti v. United States, US 1995, p. 1179)

· Rule 11(d): Withdrawing a guilty/nolo plea: A ∆ may withdraw a plea:

· (1) Before the court accepts the plea, for any reason or no reason; or

· (2) After the court accepts the plea, but before it imposes sentence, if

· (A) The court rejects a plea agreement under Rule 11(c)(5); or

· (B) The ∆ can show a fair and just reason for requesting the withdrawal

· Rule 11(e): Finality of a guilty/nolo plea: After the court imposes sentence, ∆ may not withdraw a plea and the plea may be set aside only on direct appeal or collateral attack
· Rule 11(f): Admissibility or inadmissibility of a plea, plea discussions, and related statements during plea negotiations: governed by FRE 410

· Generally: Statements by ∆ during course of plea negotiations admissible against ∆ if ∆ later withdraws so long as plea not coerced (Hutto v. Ross, U.S. 1996)

· Rule 11(h): Harmless error: A variance from the requirements of Rule 11 is harmless error if does not affect substantial rights
Other Plea Procedure Info: Rule 11(c) (p.1209)
· Rule 11(c)(1): Possible deals: Attorneys may engage in discussions with a view to reaching an agreement that government will do the following in exchange for plea:

· (A) Move for dismissal of (some or all) charges

· (B) Recommend or agree not to oppose (nonbinding) request for particular sentence; or
· Such a recommendation or request does not bind the court

· (C) Agree that specific sentence/range is appropriate or that certain sentencing factor does not apply.

· Such a recommendation or request is binding once the court accepts the plea
· Rule 11(c)(2): Disclosure of plea required in open court
· Rule 11(c)(3): Court may accept or reject plea agreement.
· (A) If court rejects agreement (of type (a) or (c)): ∆ can withdraw plea

· Use of plea as evidence: Evidence of pleas not admissible against ∆ except to show contemporaneous statements/perjury

· Requirement of counsel: Absent waiver, ∆ pleading guilty must be counseled (Moore v. Michigan, U.S. 1957, p.1241)

Error in Plea Proceedings: 

· Rule: To obtain reversal of conviction on ground that court committed error during plea colloquy under Rule 11 (e.g., by failing to say something Rule 11 required), ∆ must show reasonable probability that but for the error ∆ would not have entered the guilty plea (U.S. v. Dominguez Benitez, U.S. 2004, p.1168; Hill v. Lockhart, U.S. 1985, p.187)
· “Reasonable probability”: Probability sufficient to undermine confidence in the outcome of the plea proceeding (same definition as in Strickland)
· EXCEPTION: Incorrect description of crime during plea colloquy: Constitutes a denial of due process (Henderson)

· Reason: The “factual basis” for the plea is the ∆’s admission of guilt, and that admission carries weight only if the crime charged is accurately described to the ∆

· Henderson v. Morgan (U.S. 1976, p. 1179): Failure of court to describe intent term of second-degree murder constituted denial of due process, regardless of whether state could have proved the killing was intentional
· Procedurally defaulted claims (claims not made when timely): Cannot be raised on habeas unless claimant can establish both “cause” and “prejudice” (Wainwright v. Sykes, U.S. 1977, p. 1179)

· Cause: ∆ had a good reason for not having raised the claim in a timely fashion

· Prejudice: ∆ was harmed by the failure to raise the relevant claim

· NOTE: Apart from ineffective assistance (Strickland) and withholding of material, exculpatory evidence (Brady) claims, showing “cause” and “prejudice” virtually impossible

· CONSEQUENCE: Because in most guilty pleas ∆ does not object, all legal challenges to plea proceedings are procedurally defaulted, meaning that as a practical matter ∆ must show that his counsel’s failure to object at the proper time violated right to effective assistance of counsel or Brady
Waiver of Claims


· Waiver valid where: Waiver is both (i) knowing and (ii) voluntary (Boykin v. Alabama)

· NOTE: Waiver must be explicit; cannot be implied from silence (Boykin)
· Claims waived: Submission of a guilty plea constitutes waiver of all possible claims against the conviction (Broce)

· EXCEPTIONS:

· (1) Ineffective assistance of counsel (during plea proceeding) claims 

· (2) Where ∆ (i) claims that guilty plea was for charge that government lacked power to punish ∆ for at all (i.e., for which ∆ could not legally be subjected to punishment); and (ii) ∆’s claim can be resolved without further factfinding (Broce)

· Application:

· (a) Vindictive prosecution: No waiver, because government lacked constitutional authority even to bring the charge (Blackledge)

· (b) Double jeopardy claims:

· (i) If apparent on face of charging document that government lacked jurisdiction: No waiver (Menna)

· (ii) If further investigation required to determine whether government had jurisdiction: Waiver (Broce)

· U.S. v. Broce (U.S. 1989, p.1169): Double jeopardy claim waived where different party charged with similar crimes litigated two charges down to one on ground that second charge was same as first charge, because not apparent on face of charging document that second charge was same as first charge

Factual Basis for Guilty Plea
· Alford rule: Where there is a strong factual basis for a guilty plea, so long as plea voluntary and intelligent judge may accept plea even though ∆ proclaims his innocence (Alford)

· North Carolina v. Alford (US 1970, p.1172): ∆ pleaded guilty even though proclaimed innocence at colloquy (said pleading guilty only to avoid death penalty); other evidence of guilt (testimony that ∆ left house with gun stating intention to kill victim and later returned home declaring he had carried out the killing) constituted sufficient factual basis for plea

· REASONING: No material difference between plea where ∆ refuses to admit to the crime (nolo plea) and one where ∆ proclaims innocence, where ∆ (i) knowingly and intelligently pleads guilty and (ii) the record contains strong evidence of ∆’s actual guilt

· Stuntz: Generally, the ∆’s admission of guilt at plea proceedings constitutes a sufficient factual basis for the plea (cf. Alford (Dressler p.186))
· NOTE: Not the case in military trials, where court will examine plea colloquy to make sure judge explained to ∆ all possible defenses ∆ was waiving (U.S. v. Coffman, U.S. Navy-Marine Ct. Crim. App. 2006, p.S-62)

C. Voluntariness

General rule: To be constitutional/effective, plea bargain must be (both knowing and) voluntary (Boykin)
Coercion (plea not voluntary) where plea induced by (Brady)
· (1) Threats
· (2) Promises to discontinue improper harassment
· (3) Misrepresentations (included unfulfilled or unfulfillable promises)
· (4) Promises that are by their nature improper as having no relationship to prosecutor’s business
· E.g., bribes
· NOTE: Personal circumstances or physical condition of ∆ irrelevant to whether plea was coerced (Pollard)
No coercion (plea voluntary) where:
· (1) Prosecutor threatens to reindict on more serious charges (and has p/c to bring more serious charge) if ∆ rejects plea (Bordenkircher)
· NOTE: This is different from vindictive prosecution (Blackledge) because here, prosecutor expressed intent to reindict with higher sentence at outset of proceedings
· Bordenkircher v. Hayes (U.S. 1978, p.1210: ∆ indicted for check fraud; prosecutor offers five years and threatens to charge ∆ under three-strikes law (which carries mandatory life sentence) if ∆ turns down offer; ∆ turns down offer, convicted, sentenced to life; court rejects DP challenge
· GAP ARGUMENT (Stuntz): What about the gap between the initial and later charge (5 years vs. life)?  Does that suggest something about the prosecutor’s view of the higher sentence?
· Stuntz: Arguably, the larger the gap between possible/threatened charge and offered charge, the greater the coercion, but Bordenkircher suggests that size of gap between initial and later charges irrelevant
· (2) ∆ faces possibility of more severe punishment if goes to trial.  This is true even where: (Brady)
· (a) The statute authorizing the more severe punishment is later found unconstitutional — that is, where the plea was induced by a threat constitutional at the time but later held to be unconstitutional (Brady)
· Brady v. U.S. (U.S. 1970, p.1202): Petitioner’s guilty plea was not coerced by the prospect of more severe punishment (death), even though the statute setting the penalty was later declared unconstitutional (Jackson)
· NOTE: In Brady the Court emphasized several times that ∆ was represented by counsel
· NOTE: This differs from the situation in Bordenkircher, where the threatened more severe punishment was punishment the government legally could impose
· (b) The potential more severe punishment is death (Brady)
·  (3) Later judicial decisions indicate plea rested on a faulty premise (such as avoiding a greater sentence (e.g., death) under a statute the Court later found was unconstitutional) (Brady)
· (4) Prosecution failed to disclose information to ∆ during plea negotations about material impeachment evidence or affirmative defense evidence (Ruiz v. U.S., U.S. 2002, p.1207)
· (5) Prosecutor wired ∆’s wife sentence to ∆’s sentence, where ∆’s wife in precarious medical condition and needed to plead guilty in order to avoid jail time (Pollard)
· BOTTOM LINE (Stuntz, analyzing Bordenkircher and Brady): Government can threaten any charge or sentence the prosecutor could legally impose — that is, any charge or sentence the prosecutor has a good faith belief is legally permissible, even if charge later turns out not to be legal
D. The Subject Matter of Plea Bargains
Generally: Almost anything lawfully within the power of a prosecutor acting in good faith can be offered in exchange for a guilty plea (Pollard)
· (1) Waiver of evidentiary privileges: So long as waiver knowing and voluntary, agreement to waive exclusionary provisions of plea-statement evidentiary rules is enforceable (Mezzanatto)
· U.S. v. Mezzanatto (U.S. 1995, p.1231): ∆ entered into plea discussion; agreed to waive evidentiary rule holding statements made during plea discussions inadmissible at trial; lied at plea discussions, leading prosecutor to break off discussions. Prosecutor then indicts ∆ and impeaches (and convicts) ∆ based on incriminating statements ∆ made during the plea discussion
· (2) Power to determine whether ∆ has breached agreement: Plea agreement giving government sole, final authority to determine whether ∆ has kept agreement is enforceable (Sterling)
Plea Wiring
· “Plea wiring”: Linking of pleas of multiple ∆’s together, so that one ∆’s bargain depends on co∆ also pleading
· General rule: Linking pleas of multiple ∆’s together constitutional so long as not coercive, even where one ∆ in very precarious medical condition and so needs to avoid jail time (Pollard)
· U.S. v. Pollard (D.C. Cir. 1992, p.1218): ∆ and wife charged with espionage.  Prosecutor refused to enter into plea with ∆’s wife unless ∆ pleaded guilty as well; ∆’s wife in precarious medical condition; court holds wiring together of husband’s and wife’s pleas not coercive
E. Respecting The Bargain
Plea Bargains and Contract Law

· Stuntz: In plea bargaining cases, both sides usually arguing the other side acting unfair (dueling strategic behavior stories)
· How plea bargaining cases different from contract cases:
· (1) Nonbreaching party does not get to choose remedy (Santobello, remand rather than withdrawal of plea)
· (2) Offer and acceptance does not create an enforceable bargain (Mabry)
· (3) Penalty clauses enforceable (Mezzanatto, plea agreement said that if agreement invalidated statements made during plea discussions could be used against ∆ at trial; Ricketts, plea agreement said if ∆ breaches agreement that original, higher charge will be reinstated)
· (4) Oral evidence can trump written agreement (Ricketts, in dispute over whether plea agreement ∆ required to give more testimony after sentencing, ∆’s statement at plea colloquy that he understands plea agreement may require him to give further testimony after sentencing trumps statement in written plea agreement that ∆ will be sentenced at conclusion of his testimony in all the cases referred to in the plea agreement )
Formation of Plea Agreement

· Rule: A plea agreement becomes binding only when the ∆ pleads guilty and court accepts plea (Mabry)
· POSSIBLE EXCEPTION/COUNTERRULE: If ∆ detrimentally relied on withdrawn offer, possible that court would find withdrawn offer binding (Mabry; see also Traynoff, 7th Cir.)
· Mabry v. Johnson (U.S. 1984, p.1243): Prosecutor offers to recommend concurrent sentences for ∆, ∆ accepts.  Prosecutor then withdraws offer and makes new offer to recommend consecutive sentences, ∆ then accepts
· NOTE: Presence of attorney when ∆ accepts second offer seems relevant
Post-Agreement Withdrawal

· Traynoff (7th Cir. 1995, p.1246): A court will only enforce those promises by government on which ∆ has detrimentally relied (by, e.g., pleading guilty).  Here, ∆ had not detrimentally on government’s (later reneged) promise to dismiss federal charges if ∆ received a 12-year sentence on state charges because promise to dismiss charges had not led ∆ to plead guilty
· Executory plea agreements have no constitutional significance unless embodied in judgment of the court
· Prosecutor may withdraw agreements at any point prior to plea (Mabry v. Johnson)
· ∆ may withdraw plea at any point prior to sentencing
Keeping the Agreement

· No implied terms: No requirement that each side do more than minimum promised (Benchimol)
· U.S. v. Benchimol (U.S. 1985, p.1256): Where government agreed to recommend probation, no breach where government merely confirmed that probation was agreed-to recommendation; no requirement of enthusiasm
· “Future jeopardy” cases (p.1257): Generally, after ∆ pleads prosecutor not allowed to bring additional charges arising from same event or occurrence as crimes for which ∆ pleaded
Breach and Remedy
· Breach by government: Where ∆ pleads guilty based on promise or agreement of prosecutor, prosecutor’s failure to keep that promise or agreement breaches plea agreement (Santobello)
· NOTE: Many courts adhere to the rule that only promises by government on which ∆ has detrimentally relied will be enforced (e.g., Traynoff, 7th Cir.)
· Traynoff (7th Cir. 1995, p.1246): ∆ had not detrimentally relied on government’s (later reneged) promise to dismiss federal charges if ∆ received a 12-year sentence on state charges, because promise to dismiss charges had not led ∆ to plead guilty.  Thus, no breach of plea agreement.
· Breach by ∆: Where plea agreement says penalty for breach by ∆ is reinstatement of higher charge, not double jeopardy for court to vacate ∆’s conviction and try ∆ for original, higher charge when ∆ breaches plea agreement (Ricketts)
· Remedies for breach:
· Breach by government: Remedy is remand to state court, not withdrawal of plea (recission) (Santobello)
· Santobello v. N.Y. (U.S. 1971, p.1239): ∆ agreed to plead guilty and prosecution agreed to make no recommendation as to sentence.  At sentencing, new prosecutor recommended maximum possible penalty for ∆.  Held, prosecutor breached agreement by recommending maximum, but remedy is remand rather than withdrawal of plea
· Breach by ∆: Remedy is recission rather than specific performance (requiring ∆ to live up to terms of plea agreement) (Ricketts)
· Ricketts v. Adamson, U.S. 1987, p.1248: Under plea agreement, ∆ agrees to testify against co∆’s when government requests in return for reduced charge.  Plea agreement says that if ∆ fails fully to testify, ∆’s original charge reinstated.  ∆ testifies, co∆’s convicted, then ∆ sentenced.  Co∆’s convictions later overturned (largely because ∆ took 5th during cross-examination in co∆’s trials); ∆ refuses to testify at co∆’s retrial.  Lower court finds ∆ in breach of agreement; ∆ retried under original, higher charge; convicted.  ∆ claims double jeopardy; Court says no double jeopardy. 
· Stuntz: Perhaps Court orders recission rather than specific performance (which would have been remedy in a contracts case) because specific performance here (requiring ∆ to testify at retrials) would have undercompensated for the breach
Summary (Stuntz):

· Four types of plea-related claims ∆’s bring:
· (1) Actual innocence (Alford, Coffman)
· (2) Violation of constitutional rights (Broce, Hill v. Lockart, Glover)
· E.g., ineffective assistance of counsel
· (3) Coercion (Brady, Pollard, Mezzanatto)
· (4) Contract claims (Santobello, Ricketts, Mabry)
· These include “future jeopardy” claims
· How these claims generally fare:
· Only category 4 claims (and particularly “future jeopardy” claims fare well
· Stuntz: This is an odd result because category 4 cases might seem least unfair for ∆; however maybe potential consequences explain the result:
· If category 1 cases came out the other way: More reversals
· If category 2 cases came out the other way: More claims of constitutional rights violations
· If category 3 cases came out the other way: Fewer plea convictions
V. Discovery

A. Background and Policy

· Arguments for limiting criminal discovery:

· (1) More discovery makes it easier for ∆ to fabricate a defense (∆ can more easily tailor defense to rebut government’s evidence)

· Counterargument( Rapping): Doesn’t ∆’s lawyer have a duty not to present perjured testimony?  Also, might a prosecutor just as easily shape testimony to win?

· (2) Concern about potential witness intimidation or obstruction of justice

· Counterargument (Rapping): What about prosecutor’s efforts to modify or prevent certain testimony by offering plea deals?  Also, what about when prosecutor threatens to prosecute witness he doesn’t believe for perjury?

· (3) Fairness to prosecution (reducing asymmetry/leveling the playing field)

· Prosecution already must prove case beyond reasonable doubt, cannot (generally) appeal, and cannot compel ∆ to testify (so cannot obtain full discovery from ∆)

· (4) National security concerns, where discovery might disclose identity of undercover agents or other government secrets

· Arguments for broadening criminal discovery:

· (1) Fairness to ∆ (reducing asymmetry)

· Government has many more resources for investigation than does ∆: police, grand jury (can lock in testimony), fact that people more likely to talk to the police than to defense lawyers, fact that most public defenders are resource-strapped

· More discovery also may help minimize disparities between similarly situated ∆’s

· (2) Efficiency

· If government has overwhelming evidence, opening files may encourage ∆ to plead (Steiker: probably not b/c so many cases already plead)

· (3) Better information

· Discovery helps identify issues

· Discovery leads to more informed pleas

· (4) Overcoming prosecutors’ cognitive bias

· More discovery would permit ∆ to point out how government witnesses’ stories have changed or what leads government didn’t pursue

· Sources of Discovery Rules:

· (1) U.S. Constitution

· (2) Statutes (e.g., Jencks Act)

· (3) Rules (e.g., Federal Rules of Criminal Procedure)

· Especially R 16 and 26.2 (which codifies the Jencks Act)

· (4) Inherent supervisory power of courts (to govern conduct in their courtrooms)

· E.g., courts sometimes order “reverse Jencks” (disclosure to prosecution of written reports by defense investigators), a practice the US SC upheld in U.S. v. Nobles (U.S. 1975, p.1296)

· Work Product
· Work product of lawyers, their agents and investigators is exempted, but factual information may not be
· U.S. v. Nobles (U.S. 1975, p.1296): In Nobles, Court rejected ∆’s claim that work-product privilege protected against disclosure of defense investigator’s report on the ground that by choosing to have investigator testify to his conversations with prosecution witnesses, ∆ waived the privilege with regard to the portions of the report covering this testimony
B Government Disclosure

Rule 16(a): Discovery/Inspection (p.1261)
· (1) ∆’s oral statement: Upon request, government shall disclose substance of any relevant oral statement made by ∆ (before or after arrest) in response to interrogation by a person ∆ knew was a government agent, if the government intends to use the statement at trial. R. 16(a)(1)(A)

· NOTE: Undisclosed oral statement may still be used for impeachment purposes at trial
· (2) ∆’s written statement:  Upon request, government shall disclose: R. 16(a)(1)(B)
· (i) All written or recorded statements by ∆ if: 
· (a) The statement is within government’s possession, custody, or control; and 
· (b) The attorney for the government knows (or through due diligence could know) that the statement exists
· (ii) Portion of any written record containing substance of any relevant oral statement made by ∆ (before or after arrest) if ∆ made statement in response to interrogation by a person ∆ knew was a government agent, and
· (iii) ∆’s grand jury testimony relating to the charged offense
· (3) Organizational ∆: R. 16(a)(1)(C)
· (4) ∆’s prior record: Upon request, government shall furnish ∆ a copy of ∆’s prior criminal record that is within the government’s possession, custody, or control if the attorney for the government knows (or through due diligence could know) that the record exists. R. 16(a)(1)(D)

· (5) Documents and objects: Upon request, government shall allow ∆ to inspect and copy or photograph books, paper, documents, data, photographs, tangible objects, buildings or places, or copies or portions of any of these items if the item is within the government’s possession, custody, or control and: 
R. 16(a)(1)(E)
· (i) The item is material to preparing the defense;
· (ii) The government intends to use the item in its case-in-chief at trial; or
· (iii) The item was obtained from or belongs to the ∆
· (6) Reports of examinations and tests: Upon request, government shall permit ∆ to inspect and to copy or photograph results and reports of any physical or mental examinations and of any scientific test or experiment if: R. 16(a)(1)(F)
· (i) The item is within the government’s possession, custody, or control;
· (ii) The attorney for the government knows (or through due diligence could know) that the item exists; and
· (iii) The item is material to preparing the defense or the government intends to use the item in its case-in-chief at trial
· (7) Expert witness testimony: Upon request, government shall disclose written summary of any [expert] testimony the government intends to use during its case-in-chief at trial. R. 16(a)(1)(G)
· NOTE: This summary must describe the witness’s opinions, the bases and reasons for those opinions, and the witness’s qualifications
· (8) Information not subject to disclosure: Except as Rule 16(a)(1) provides otherwise, this Rule does not authorize discovery or inspection of reports, memoranda, or other internal government documents made by an attorney for the government or other government agent in connection with investigating or prosecuting the case.  Nor does this rule authorize the discovery or inspection of statements made by prospective government witnesses, except as provided in 18 U.S.C. § 3500 (the Jencks Act). R. 16(a)(2)
· NOTE: The Jencks Act (18 U.S.C. § 3500) provides federal ∆’s the right to inspect certain prior statements by government witnesses following testimony by those government witnesses on direct examination (see below)
· NOTE: Disclosure of witness lists not required, except in capital cases, where disclosure of witnesses is required 3 days before trial (18 U.S.C. § 3422)
Prior Witness Statements (Jencks Act / Rule 26.2)
· After a witness testifies at trial (but not before), upon request by ∆ government must produce any statement of the witness in the government’s possession that relates to the subject matter of the witness’s testimony, including:
· (1) Written statements signed or otherwise adopted by the witness,
· (2) Grand jury testimony, and 
· (3) Any “substantially verbatim” statement recorded contemporaneously with the uttering
· E.g., statements made to police that were written down, 911 calls
· When Jencks material is subject to disclosure:
· (1) Trial
· (2) Sentencing
· (3) Detention hearings
· (4) Preliminary examinations
· Remedies for failure to comply: 
· Failure by prosecution: Exclusion of witness’s testimony
· NOTE: Failure to turn over Jencks material not like Youngblood because there is no general duty to preserve exculpatory evidence but there is a duty to preserve Jencks material
· Failure by ∆: Depends on (a) whether ∆’s failure to comply was deliberate as opposed to inadvertent, and (b) the reliability of the excluded evidence (Lucas)
· Michigan v. Lucas (U.S., class discussion): Michigan rape shield law said rape ∆ had to give notice if wanted to introduce evidence of prior sexual contact between victim and ∆; at rape trial ∆ failed to give notice and then tried to put on evidence of prior sexual contact; trial court refused to admit the evidence; Supreme Court said that 6th Amendment right to compulsory process does not require admission of evidence, but rather that exclusion may be a permissible remedy based on a case-by-case analysis of the factors outlined above
· Reverse Jencks: U.S. Supreme Court has held that judge can compel “reverse Jencks” for ∆’s (i.e., require ∆’s to turn over Jencks-type statements in their possession to the government) under judge’s inherent supervisory powers (Nobles)
Evidence Favorable to ∆ (Brady)
· General rule: Prosecution must disclose evidence favorable to ∆ that is “material either to guilt or punishment.” (Brady)
· (1) Duty to disclose attaches whether or not ∆ made request (Bagley)
· (2) Good/bad faith of prosecutor: Irrelevant to duty to disclose (Brady)
· (3) Covers both exculpatory and impeachment evidence (Giglio v. U.S., Bagley)
· Exculpatory evidence: Evidence that undermines the government’s prima facie case
· E.g., witness statements inconsistent with government’s theory, witness’s failure to identify ∆ in lineup
· Impeachment evidence (Giglio): Evidence tending to undermine the credibility of a witness or show bias
· E.g., prior inconsistent statements, pending plea deals or criminal charges
· TWO OTHER TYPES of Brady evidence:
· Evidence supporting a potential affirmative defense (Ruiz)
· Mitigating evidence relevant to sentencing (Brady)
· (4) Prosecutor has duty to learn of favorable evidence known to others working on the government’s behalf, including the police (Kyles)
· (5) A Brady violation requires automatic reversal (i.e., no need for harmless error review) (Kyles #3)
· Reason: A “reasonable probability” that the outcome would have been different necessarily entails conclusion that suppression had injurious effect on jury’s verdict
· (6) No reverse Brady, b/c 5th Amendment prevents ∆ from being required to turn over evidence merely because favorable to government
· (7) Basis of rule: DP right to a fair trial 
· Another reason there’s no reverse Brady; state has no DP rights
· Determining “materiality”: Evidence favorable to ∆ is “material” where there is a reasonable probability that, had the evidence been disclosed to ∆, the result of the proceeding would have been different (Bagley)
· (1) “Reasonable probability”: A probability sufficient to undermine confidence in the outcome of the proceeding (Bagley, Kyles #1)
· Same standard as in Strickland; less than preponderance of the evidence
· E.g., in jury trial context, reasonable probability that jury would have had reasonable doubt concerning ∆’s guilt; in sentencing, reasonable probability that ∆ would have received different sentence
· NOTE: This standard is outcome-dependent (concern is “accuracy”), unlike the standard for perjured testimony under Agurs, which looks more to the good or bad faith of the prosecutor
· (a) Not a “sufficiency of the evidence” test: ∆ need not show that had there been disclosure there is a reasonable probability that there would not have been enough evidence to convict (Kyles #2)
· (b) Suppressed evidence is to be considered collectively (not piece-by-piece): It is only when the cumulative effect of undisclosed evidence reaches the point of “reasonable probability” of a different outcome that disclosure must be made (Kyles #4)
· (c) Legal vs. factual accuracy: Not clear whether “confidence in outcome” refers to whether ∆ can be proven guilty or whether ∆ actually guilty; see Souter/Scalia debate in Kyles (below)
· (2) Knowing use of perjured testimony: Always material (b/c “fundamentally unfair”), unless failure to disclose is harmless beyond a reasonable doubt (Agurs)
· U.S. v. Agurs (U.S. 1976, p.1283): Conviction must be set aside where there’s a reasonable likelihood that that the false testimony could have affected the judgment of the jury
· (3) Plea context: Prosecutor has no duty to disclose either (a) impeachment evidence or (b) evidence supporting  a potential affirmative defense before negotiating a plea agreement (Ruiz)
· BUT, Ruiz does not cover exculpatory evidence, b/c the plea agreement in Ruiz did require the prosecutor to disclose evidence of factual innocence
· U.S. v. Ruiz (U.S. 2002, p.S-67): Plea agreement required ∆ to waive right to impeachment evidence favorable to ∆.  Held, this was okay.
· Reasoning: Impeachment evidence not critical information ∆ must be aware before pleading since such information may or not actually help ∆; also, constitution permits guilty plea even when ∆ misapprehends certain issues (Brady, Broce)
· Concurrence (Thomas): Brady concerns the right to a fair trial, so not implicated in plea context; this suggests no duty to disclose even exculpatory evidence
· Counterargument: Brady rights should not be waivable because unlike other waivable rights ∆ does not know about material exculpatory evidence in government’s possession unless and until disclosure; also, Brady violation is ongoing so long as the government fails to disclose the evidence
· (4) Privileged evidence: ∆ entitled to in camera review to have court determine whether there is a reasonable probability that had evidence been disclosed the outcome would have been different (Ritchie)
· Pennsylvania v. Ritchie, U.S. 1987, p.1285: Father accused of child abuse entitled to in camera review of confidential state youth services files related to the charges
· NOTE: Case did not reach question of whether review would be permitted if state law protected files from disclosure to anyone in all circumstances
· (5) Evidence that would be inadmissible at trial: Court has suggested that failure to produce does not violate Brady (Wood)
· Wood v. Bartholomew (U.S. 1995, p.1285): Failure to disclose polygraph tests not error because tests could not have been introduced at trial and thus could not have affected outcome; possibility that tests would have led to discovery of other exculpatory material too speculative
· Failure to preserve evidence: Failure to preserve evidence that might have been helpful to ∆ not reversible error absent showing that police acted in bad faith in failing to preserve the evidence (Youngblood)
· Arizona v. Youngblood (U.S. 1988, p.1284): Police failed properly to preserve semen samples from child molestation victim; held, reversal not required b/c no evidence police had acted in bad faith
· Illinois v. Fisher (U.S. 2004, p.1284): Reaffirmed Youngblood; conviction upheld where state had in accordance with standard procedure destroyed bag allegedly containing drugs ∆ had possessed during ten-year period ∆ was on the lam before being caught and brought to trial
· Timing of Disclosure
· There is nothing in Brady that requires that disclosure must occur before trial in all instances (U.S. v. McPartlin, 7th Cir.1979)
· “appropriate standard...is whether the disclosure came so late as to prevent the defendant from receiving a fair trial”
· Miscellany:
· (1) Brady and the 1st Amendment: A prosecutor who believes Brady requires disclosure is not protected by the 1st Amendment if he chooses to testify in favor of ∆ at a suppression hearing (Garcetti v. Ceballos, U.S. 2006, p.S-66)
· (2) Possible solutions when Brady not being applied properly: (a) Have judge decide what’s Brady; (b) random audits of case files; (c) have higher-ups certify Brady material turned over; (d) greater sanctions for failure to disclose
· U.S. v. Bagley (U.S. 1985, p.1271): Government failed to disclose documents showing payments made to government informants
· Kyles v. Whitley (U.S. 1995, p.1267): Conviction reversed for failure to disclose exculpatory evidence that (a) one eyewitness gave a physical account of assailant at crime scene that did not match ∆, (b) another eyewitness changed story between crime scene and trial, (c) informant gave inconsistent and in fact self-incriminating statements but police never investigated informant as a potential suspect, and (d) list of cars near crime scene police made did not include ∆’s car; taken together, this undisclosed evidence undermines court’s confidence in outcome of the trial
· Dissent (Scalia): According to ∆’s theory, (a) Beanie (the informant) planted the evidence the day after he suggested the police search ∆’s home; (b) the eyewitnesses all mistook Beanie for the person Beanie had chosen to frame (∆); (c) the eyewitnesses’ mistakes about height and weight should outweigh their identifications of ∆’s face; (d) Beanie planted the evidence without notice while about a dozen people were in ∆’s home; (e) ∆ accepted bullets that did not fit any gun he owned as collateral for a loan; and (f) ∆ bought 15 cans of cat food the day of the murder for his children to use to feed stray cats despite being very poor
·  Legal vs. factual innocence (Steiker): The majority (Souter) and dissent here rest on two different conceptions of accuracy: Souter cares about legal accuracy (legal innocence — whether ∆ can be proven guilty); Scalia cares about factual accuracy (factual innocence—whether ∆ actually committed the crime)
· Why Souter is right: Brady’s “materiality” standard connects to outcome, suggesting the relevant question is legal innocence
· Why Scalia is right: “Materiality” standard ultimately concerns confidence in the outcome, suggesting the relevant question is actual innocence
· Strickler v. Greene (U.S. 1999, p.1287): Court rejected Brady claim where eyewitness testified she saw ∆ beating victim at scene of crime and ∆ convicted of capital murder, despite prosecutor’s failure to turn over statements by eyewitness to detective talking about her “muddled memory.”  
· REASON: Aside from eyewitness’s testimony, there was substantial evidence ∆ was involved in murder, although eyewitness testimony likely played role in ∆ receiving capital murder conviction since accomplice — whom eyewitness testified was not beating the victim — received a noncapital murder conviction
C.  Defense Disclosure
Rule 16(b): If ∆ requests same materials from prosecution, upon request ∆ required to disclose to prosecution (p.1295):

· (1) Documents and objects: Books, papers, documents, data, photographs, tangible objects, and buildings or places that are within ∆’s possession, custody, or control and that he intends to use in his case-in-chief at trial. R. 16(b)(1)(A)
· (2) Reports of examinations and tests: Any results or reports of any physical or mental examinations, as well as any scientific tests or experiments, that are within ∆’s possession, custody, or control and that ∆ intends to use in his case-in-chief (or with regard to reports, that were prepared by a witness ∆ intends to call and that relate to the witness’s testimony). R. 16(b)(1)(B)
· (3) Expert witness testimony: A written summary of any expert testimony that ∆ intends to use describing the opinions, bases, reasons for the opinions, and qualifications of the expert. 
R. 16(b)(1)(C)
· NOTE: Old outline says ∆’s duty to disclose this information arises whenever ∆ gives notice of intent to rely on expert testimony of ∆’s mental condition, whether or not prosecution requests disclosure

· NOTE: Rule 16(b) does not require disclosure of statement made by ∆ in the same way Rule 16(a) requires of the prosecution
· Reciprocity: The bulk of this disclosure is broadly conditioned on (i) prior Rule 16(a) defense requests for the same type of discovery from the prosecution and (ii) the prosecution’s compliance with these requests (although not so conditioned in all state courts)
Reverse Jencks (Nobles): If prosecution so requests, after defense witness testifies ∆ may be required to release statements made by defense witnesses to ∆ or ∆’s lawyer
· U.S. v. Nobles (U.S. 1975, p.1296): Order requiring ∆ to produce statement by witness who was a defense investigator who had interviewed prosecution witnesses and then testified for ∆ about those conversations did not violate 5th Amendment
Rules for specific defenses
· (1) ∆’s decision to testify (Brooks):  ∆ may not be forced to testify before any other witnesses (5th Amendment)

· Rationale for rule: Requiring ∆ to testify first would impermissibly burden ∆’s right not to take the stand, because ∆ might take stand even if did not want to merely to preserve right to testify

· Brooks v. Tennessee (U.S. 1972, p.1295): Tennessee rule requiring ∆ to testify first struck down on 5th Amendment grounds and DP grounds
· Steiker: This case shows that ∆’s right to decide on a defense is not protected to same degree as ∆’s right to remain silent
· NOTE: Brooks sometimes cited to show that Williams did not endorse view that accelerated disclosure raises no 5th Amendment problems, but Brooks may instead have rested on considerations unique to ∆’s decision to testify rather than on view that 5th Amendment limits state’s ability to require early disclosure
· (2) Insanity: ∆ automatically required to give pretrial notice of intent to rely on insanity defense or introduce expert testimony bearing on ∆’s state of mind. R. 12.2
· (3) Alibi/notice of alibi (Williams): Upon written request of prosecution, ∆ must give pretrial notice of intent to claim an alibi and furnish prosecutor with names and addresses of alibi witnesses ∆ intends to call. R. 12.1
· Requirement of reciprocity (Wardius): To be constitutional, duty to disclose must be reciprocal on state — i.e., state must be required to disclose witnesses it will offer to rebut ∆’s alibi (Wardius v. Oregon, U.S. 1973, p.1297)

· Sanction (Williams): If ∆ fails to comply with rule, exclusion at trial of ∆’s alibi evidence (except for ∆’s own testimony) is permissible sanction

· Reverse sanction (exclusion of state’s evidence offered in rebuttal of ∆’s alibi) may apply to prosecutor if prosecutor fails to disclose rebuttal evidence

· Williams v. Florida (U.S. 1970, p.1290): Upheld Florida’s notice-of-alibi rule

· ∆’s 5th Amendment argument: Notice-of-alibi rule forces ∆ to give government means to find out more information about ∆’s case

· Why Court rejects: Nothing in 5th Amendment entitles ∆ to wait until end of prosecution’s case before announcing his defense; notice-of-alibi rule merely moves up time of ∆’s decision to plead alibi; it does not unfairly impinge on ∆’s right to remain silent

· Counterresponse (Black in dissent): Prosecutor may discover new leads from alibi witnesses he would not otherwise have discovered; ∆ being required to give assistance to the state in convicting him

· ∆’s DP argument: Government can threaten and cut deals with ∆’s alibi witnesses to get them to change even truthful alibi statements

· Why Court rejects: The rule is reciprocal; where ∆ required to reveal alibi witnesses government required to reveal anti-alibi witnesses

· Counterresponse: Reciprocity doesn’t cure power asymmetry because ∆ lacks government’s power to promise or threaten witnesses

· Steiker: It’s possible that under Williams the government could always require ∆ to disclose ∆’s defense before trial, so long as government similarly required to disclose its evidence (i.e., reciprocity)

VI. Jury Trials

A. Jury Trial Right
Nature of Right

· Reasons for the right (Duncan; why jury trial right is “fundamental” to American scheme of justice and so incorporated against states):
· (1) Helps prevent government oppression
· (2) Safeguards against corrupt or overzealous prosecutor or compliant or biased judge
· (3) Gives ∆ opportunity to seek “commonsense” judgment of jury rather than “more tutored,” but perhaps less sympathetic, reaction of a single judge
· (4) Reflects reluctance to entrust plenary power over life and liberty of citizens to one judge or a group of judges
When Applies:
· General rule: Jury trial right applies to all “serious” offenses, both state and federal (Duncan v. Louisiana, U.S. 1968, p.1313)
· “Seriousness” determined by length of prison sentence, not whether felony or misdemeanor (Baldwin)
· “Serious offense”: Any crime carrying an authorized sentence of more than 6 month (Baldwin v. Louisiana)
· (1) Crimes with a maximum punishment of 6 months or less: No jury trial right unless crime involves additional statutory penalties so severe as to indicate the legislature considered the offense “serious” (Lewis v. U.S., 1991, p. 1314)
· Blanton v. City of North Las Vegas (U.S. 1989, p.1314): No jury trial right where ∆ received mandatory two-day jail sentence for an otherwise petty crime
· (2) Multiple petty offenses with possible aggregate sentence of more than 6 months: 
·  (a) If statute imposes maximum sentence of less than 6 months for each charge: No aggregation of potential sentences (Lewis)
· (b) If statute does not provide a maximum sentence: Aggregation permitted and actual sentence becomes important (i.e., actual punishments imposed should be aggregated) (Codispotti)
· Codispotti v. Pennsylvania, U.S. 1974, p.1314: Jury trial right applies to multiple contempt charges carrying aggregate sentence of more than six months
· (3) Fines and withdrawals of benefits: Do not convert a petty offense into a serious one (Blanton)
· Blanton: Crime carrying 6-month authorized sentence, $1000 fine, and 90-day suspension of license does not require jury trial
Waiver of right

· Rule: ∆ may waive jury trial right and request a bench trial (Patton v. U.S., U.S. 1930, p.1314), but no affirmative constitutional right to a bench trial (Singer v. U.S., U.S. 1965, p.1314)
· Waiver of right may be conditioned on consent of prosecuting attorney and trial judge (Singer)

Jury Size:
· Rule: A jury must have at least six members (Ballew)
· Functional view (Williams): Jury must be large enough to (i) promote group deliberation, (ii) insulate jurors from outside intimidation, and (iii) provide a fair possibility of representing an accurate cross-section of the community
· Williams v. Florida, U.S. 1970, p.1316: Although 12 is the standard size of a federal jury, 12 is not constitutionally required
· NOTE: Restricting 5-member juries only to misdemeanor trials does not cure constitutional problem (Ballew)
· Ballew v. Georgia (U.S. 1978, p.1314): Reducing size of jury below 6 threatens 6th and 14th Amendment guarantees, b/c:
· (1) Smaller juries less likely to have effective group deliberation and thus more likely to reach inaccurate verdicts, owing to fewer memories and  less counterbalancing of biases, 
· (2) Smaller juries more likely to convict innocent persons and less likely to reach consistent results across juries
· (3) Smaller juries less likely to hang
· (4) Smaller jury less likely to represent an adequate cross-section of the community or represent minorities
· NOTE: Ballew noteworthy because (a) Court relies on empirical studies and (b) studies Court cites compare 12-member juries to 6-member juries, not 6 to 5
Jury Unanimity:
· Rule (Apodaca v. Oregon, U.S. 1972, p.1322):
· Federal cases: Jury must be unanimous
· State cases: Jury need not be unanimous; 11-1 or 9-3 verdict permissible
· BUT, a jury with only 6 members must be unanimous (Burch v. Louisiana, U.S. 1979, p.1322)
· NOTE: Jury trial right is the only right incorporated differently against the states than the federal government (owing to Powell’s vote in Apodaca)
Nullification:

· Rule (Sparf): ∆ not entitled to have jury receive instructions about power to nullify, BUT verdicts are nonreviewable, so jury’s decision to nullify cannot be prosecuted
· Sparf v. U.S. (U.S. 1895, p.1312): Juries not free to nullify (i.e., ignore judge’s instruction and proceed on own view of what the law should be), but decision to nullify cannot be prosecuted
Vicinage (see p.1323)
B. Impartiality of Jurors
General rule: A potential juror is not impartial if he has views about the case strong enough to prevent or substantially impair the performance of his duties as a juror in accordance with the law (Wainwright v. Witt, U.S. 1985, p.1325)
Racial Bias:
· Rule (Ristaino): ∆ may ask jurors about potential racial biases where racial issues (a) inextricably bound up in the conduct of the trial and (b) there are substantial indications of likely racial or ethnic prejudice affecting potential jurors in a particular case (Ristaino v. Ross)
· Application:
· (a) Civil rights activist in the South (trial involving allegations of racial or ethnic prejudice): Where ∆ is a black man (in South Carolina in 1973) claiming to have been framed for his civil rights activism, ∆ must be allowed to question jurors about potential racial bias (Ham v. South Carolina, U.S. 1973, p.1325)
· (b) Black-on-white crime: 
· (i) Noncapital offense: Where ∆ was a black man accused of assault with intent to murder a white university security guard, ∆ does not have to be allowed to question jurors about potential racial bias (Ristaino v. Ross, U.S. 1976, p.1325)
· (ii) Capital offense: ∆ must be allowed to inform jurors of victim’s race and question jurors about potential racial bias (Turner v. Murray, U.S. 1986, p.1326)
Death Penalty:

· Old rule (Witherspoon): A prospective juror personally opposed to the death penalty may be excluded only if juror made unmistakably clear that: (Witherspoon v. Illinois, U.S. 1968, p.1326)
· (1) Juror would automatically vote against imposing death penalty regardless of evidence that might be presented; or 
· (2) Juror’s attitude toward the death penalty would prevent juror from make an impartial decision as to ∆’s guilt
· New rule: Prospective juror personally opposed to death penalty may be excluded only where juror’s views would prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and oath to faithfully and impartially apply the law (Witt)
· Juror’s bias need not be proved with “unmistakable clarity” (Witt)
· NOTE: That “death-qualified” juries more likely to convict than non-death-qualified juries does not render death-qualified juries non-impartial (Lockhart v. McCree, U.S. 1986, p.1327)
· “Impartial” means “able to conscientiously and properly carry out one’s sworn duty [as juror] to apply the law to the facts of a particular case”; it does not require some hypothetical “average” mix of individual viewpoints (McCree)
C. Equal Protection (Batson)
Equal Protection

· Generally:
· (1) ∆ may challenge use of peremptories for purpose of excluding members of ∆’s race at trial (Batson)
· (2) Batson right also applies to:
· (a) Strikes by ∆ (Georgia v. McCollum, U.S. 1992, p.1350)
· NOTE: When prosecutor challenges defense strikes he does so on theory of third-party standing under Powers (McCollum)
· (b) Gender-based strikes (J.E.B. v. Alabama, U.S. 1994, p.1348)
· NOTE: Batson theoretically also applies to religion, but not yet tested
· (c) White ∆ challenging strikes of black jurors (Powers v. Ohio, U.S. 1991, p.1350)
· Third-party standing (Powers): Batson right belongs both to ∆s and excluded jurors, so ∆s can assert third-party standing to raise Batson rights of excluded jurors
· (d) Strikes in civil cases (Edmonson v. Leesville Concrete Co., U.S. 1991)
·  (3) Rationale for Batson (not permitting racial discrimination in jury selection):
· (a) Protects ∆ by ensuring presence of “peer voices” to help avoid discrimination in the jury room
· Steiker: This suggests the race of jurors does matter
· (b) Ensures prospective jurors not denied role in community because of race
· Steiker: Not sufficient to rely on struck jurors to sue because (i) everyone wants out of jury service, anyway; (ii) jurors don’t know why they’re struck or who struck them; and (iii) ∆’s have capacity and interest to bring claims while jurors usually don’t
· (c) Protects public confidence in legitimacy and fairness of criminal justice system (important for public to accept jury verdicts as legitimate)
· Steiker: The Miller-El cases suggests this is the most important consideration for the current Court (Dretke talks about “integrity” of the justice system, etc.)
Batson Challenges (EPC):

· Old rule (Swain, U.S. 1960s): To make out EPC violation, ∆ required to show evidence of purposeful exclusion of jurors of particular race (such as pattern of repeatedly striking of all black jurors over a number of cases)
· Strauder v. West Virginia (U.S. 1880, p.1337):EP violation where state puts (black) ∆ on trial before jury from which all members of his race have been purposefully excluded
· Three-part test (Batson):
· Step 1: ∆ must establish a prima facie case of discrimination by producing evidence sufficient to raise an inference that the prosecutor struck jurors on basis of race
· (a) ∆ must show that juror is a member of a cognizable racial group (Powers)
· (b) Burden is on ∆ to produce evidence sufficient to permit trial judge to draw an inference that discrimination has occurred (Johnson v. California, U.S. 2005, p.S-74)
· NOTE: Johnson signals that step 1 of the Batson analysis should be claimant-friendly (low burden)
· (c) Types of evidence court will consider:
· (i) ∆’s race
· (ii) Pattern of strikes (ratio of struck to non-struck jurors by race)
· (iii) Prosecutor’s use of questions
· (iv) Prosecutor’s use of jury shuffling
· (v) Prosecutor’s prior practice of excluding jurors from ∆’s race
· Step 2: Upon prima facie showing by ∆, burden shifts to state to offer a race-neutral explanation for the strikes
· Standard: Reason need not rise to level required for a for-cause strike, but must be: 
· (i) Race neutral; 
· (ii) Related to the particular case; and 
· (iii) More than an affirmation of good faith in making the strike
· NOTE: Reason need not be any good; can be idiotic so long as race-neutral
· Permissible reasons for strike:
· (i) Demeanor
· (ii) Answers to prosecutor’s questions
· (iii) Linguistic ability, even where language and race perfectly correlated (Hernandez)
· Hernandez v. New York (U.S. 1991, p.1351): Prosecutor challenged bilingual Hispanics on ground that they would find it difficult to accept court translator’s official English version of Spanish-language testimony given during the trial; held, reason was race-neutral
· (iv) Cleanliness; facial hair (Purkett)
· Purkett v. Elem (U.S. 1995, p.1351): Prosecutor strikes two black jurors, says b/c one had long unkempt hair and other had mustache and goatee; never explained why hair length or facial hair should matter to juror’s qualification. Held, reasons satisfied Batson step 2
· Impermissible reasons for strike:
· (i) Intuition that struck jurors would have been partial to ∆ merely because they shared ∆’s race (Batson)
· Step 3: Upon prosecution’s offer of an acceptable race-based reason, burden shifts back to ∆ to prove purposeful discrimination
· NOTE: It is not until Step 3 that the court evaluates the persuasiveness of the prosecution’s race-neutral reason and asks whether ∆ has carried his burden of proving purposeful discrimination (Johnson)
· NOTE: The focus is on the genuineness of the prosecutor’s alleged race-neural reason, not its reasonableness (Purkett)
· TEST: Are the prosecutor’s proffered race-neutral reasons credible under the circumstances?
· Factors to consider include: (i) prosecutor’s demeanor; (ii) reasonableness/ improbability of prosecutor’s proffered explanations; (iii) whether proffered explanations have some basis in trial strategy
· NOTE: Souter’s opinion in Dretke suggests that where race explains strikes better than prosecutor’s asserted race-neutral reasons, Court will infer purposeful discrimination
· Evidence tending to prove purposeful discrimination:
· (i) Ratio of struck jurors by race, if really out-of-whack (Dretke)
· (ii) Fact that prosecutor’s proffered reason for striking a black juror could just as easily have applied to similarly situated nonblack juror whom prosecutor did not strike (Dretke, Snyder)
· Miller-El v. Dretke, U.S. 2005, p.S-75): Batson violation where prosecutor struck black juror who expressed support for death penalty but not some white jurors who seemed more ambivalent
· Dissent (Thomas): “Similarly situated” should mean matching all of prosecutor’s proffered reasons, not merely matching any one of them
· Snyder v. Louisiana (U.S. 2008, p.98): Batson violation where state’s asserted reasons for striking potential black juror — that juror might be “nervous” about impact a lengthy trial could have on his teaching job — could equally have applied to numerous white jurors who were not struck
· (iii) Fact that prosecutor gave more graphic description of death penalty to prospective black jurors than to prospective white jurors before asking juror’s personal views about death penalty, even controlling for juror’s expressed ambivalence about the death penalty (Dretke)
· (iv) Fact that prosecutor asked trick questions designed to elicit cause to strike only of black jurors (Dretke)
· (v) Prosecutor’s failure to engage in meaningful voir dire examination on a subject prosecutor claims was reason for strike (Dretke, struck juror’s brother’s criminal history)
· (vi) Prosecutor’s practice of shuffling jury whenever group of prospective black jurors got close to front (Dretke)
· (vii) Historical practice in prosecutor’s office of systematically excluding blacks from jury service (Swain, Dretke)
· Steiker: Johnson and Dretke show that Batson still has teeth
· BUT, studies show Batson is relatively ineffective; why?
· (a) Prosecutors and defense lawyers appear before same judge over and over again, so very awkward for trial judge to rule a lawyer before her is both a racist and a liar
· (b) Many trial judges are elected, and need support of trial lawyers to win reelection
· (c) Extremely easy to come up with race-neutral explanation
· It’s almost impossible for a ∆ to challenge an explanation based on a juror’s “demeanor” because it’s very difficult for an appellate court to review demeanor evidence
· Remedy for Batson violation: Reversal of conviction
· Criticisms of Batson (Breyer, Dretke concurrence):
· Re: Step 1: Litigants free to racially discriminate in peremptory strikes so long as strikes fall below prima facie threshold level
· Re: Step 2: Prosecutor need only offer race-neutral reason; reason need not be persuasive or even plausible
· Re: Step 3: Judge has to second-guess prosecutor’s instinctive judgment, the underlying basis for which may be invisible even to the prosecutor
D. Fair Cross-Section Requirement (6th Amendment)
Fair Cross-Section Requirement (6th Amendment)
· Background:

· (1) Requirement rests on 6th Amendment guarantee of an “impartial” jury

· (2) Implicitly recognizes that personal characteristics affect viewpoint, whereas Batson doctrine (EPC) says it’s invidious to assume race/gender correlate with viewpoint
· Steiker: This dichotomy suggests that stereotypes are okay at the group level (fair cross-section) but not at the individual level (Batson) — that it’s not okay to transfer group stereotypes to individual group members

· (3) Only protects impartiality of the selection process; does not guarantee a representative (impartial) jury in fact (Taylor)

· Taylor v. Louisiana (U.S. 1975, p.1329): ∆ not entitled to jury of any particular composition; rather, ∆ only entitled to process that does not systematically exclude distinctive groups from the jury venire (i.e., entitled only to chance of a representative jury)
· Holland v. Illinois (U.S. 1990, p.1350): Fair-cross-section right applies only to the venire, and not to the actual jury

· Reasons for fair cross-section requirement (Taylor):

· (1) Guards against exercise of arbitrary power

· (2) Preserves public confidence in fairness of the criminal justice system

· (3) Implements view that sharing in administration of justice is a part of civic responsibility

· Two-part test (Duren):
· Step 1: ∆ must make prima facie showing that state has systematically excluded certain “distinctive groups” from the jury venire
· NOTE: No requirement that ∆ be a member of the allegedly excluded group in order to bring challenge (Taylor)

· NOTE: No requirement that exclusion be purposeful; only issue is disparate impact

· Establishing a prima facie violation: ∆ must show: (Duren)
· (1) The allegedly excluded group is a “distinctive” group in the community (e.g., women (Duren), day laborers (Thiel))
· “Distinctive”: Not fungible; different enough that likely to bring different viewpoints to decisionmaking

· (2) The allegedly excluded group’s representation in jury venires is not fair and reasonable in relation to the group’s representation in the community from which the venires are drawn (disparate impact)
· Duren v. Missouri (U.S. 1979, p.1329): Jury venires containing only 15% women are not reasonably representative of a community with 53% women

· (3) The allegedly excluded group’s underrepresentation is due to systematic exclusion of the group from the jury selection process

· “Systematic exclusion”: Exclusion that is inherent in the particular jury selection process used (Duren)
· Duren: A large discrepancy week after week in the number of men and women jurors was systematic, and obviously attributable to Missouri’s practice of automatically exempting all women who requested not to serve and assuming that all women who did not show up for jury service when summoned had claimed exemption

· Taylor: Systematic exclusion where women excluded from jury service unless they opt in

· Step 2: Upon prima facie showing by ∆, burden shifts to state to show that the aspects of the selection process resulting in the disproportionate exclusion advance a significant state interest
· Not significant state interests:

· (i) Women’s domestic responsibilities, where state policy exempts all women from jury service whether or not they actually have domestic responsibilities (Duren)

Differences between Batson and fair cross-section requirement:

· (1) Purpose vs. disparate impact: Baston requires a showing of purposeful discrimination; fair cross-section violation only requires showing of disparate impact

· (2) Types of group: Batson applies only to protected classes (race, gender); fair cross-section requirement applies to all “distinctive” groups

· (3) Venire vs. panel: Batson applies to individual panel members; fair cross-section requirement only reaches the jury venire

· (4) 14th Amendment/EPC (Batson) vs. 6th Amendment (fair cross-section)

Reform Options

· (1) Eliminate peremptories altogether
· NOTE: No constitutional right to peremptories (Martines-Salazar), so could be eliminated
· Marshall (Batson) and Breyer (Dretke) are convinced that peremptories can never be cleansed of bias and must be done away with altogether
· Problems with eliminating peremptories altogether:
· (i) Lawyers frequently use peremptories to strike jurors whom judges refuse to (or cannot) strike for cause b/c there is not sufficient cause to strike, even though jurors seem questionable
· Judges like peremptories because permits lawyers to strike jurors whom judges want to strike for cause but don’t b/c they know they would get reversed; also decrease challenges to verdicts because allows defense lawyers to override judge’s refusal to strike
· Thus, if you get rid of peremptories you would either need a lower for-cause standard or higher standard for reversal
· (ii) Peremptories may help avoid fringe jurors and thus actually result in more representative juries
· (2) Affirmative selection
· Lawyers would pick jurors rather than striking them
· BUT, could still lead to racial discrimination and bias; lawyers might just pick an all-white jury
· (3) Colorblind selection
· BUT, how many suspect classes or distinctive groups would we blind lawyers from?
E. Improper Inferences
Impugning Statements
· State habeas cases governed by fundamental fairness due process review for error; different from Rule 52 standard for ethical lapses
· Darden v. Wainwright (U.S. 1986, p.1368): Prosecutor called defendant an “animal,” said he wished ∆ was dead (had been shot in the face, or killed in subsequent car accident); defense claimed unfairness under DPC and Eighth Amendment (unreliable sentencing)
· Court applies outcome-determinative test and finds that error did not alter outcome of the trial due to the overwhelming evidence against defendant (also, prosecutor’s statements were an “invited response,” inasmuch as they responded to opening summation of defense counsel (who said the perpetrator of these crimes was a “animal”), and “invited response” generally held not to have as great an effect on trial as a whole as noninvited responses
· Test Court applies: Whether the prosecutor’s comments so infected the trial with unfairness as to make the resulting conviction a denial of due process (Donnelly v. DoChristoforo, U.S. 1974, p.1372)
· Prosecutor’s argument did not deprive ∆ of a fair trial — prosecutor did not manipulate or misstate the evidence or implicate other rights of accused such as right to counsel or right to remain silent
· Steiker: Very few reversals on DP grounds where prosecutor acts up during trial: “Bad conduct but didn’t upset fundamental fairness in trial” or “Defense counsel also did some bad things” or “Defendant opened the door to this”

VII. Double Jeopardy
A. Background
Prohibition

· Purposes:

· (1) Fairness: State cannot keep retrying ∆’s until they get a conviction

· (2) ∆’s interest in repose: Ensures finality of acquittals

· (3) Efficiency: Sets an endpoint to prosecution

· (4) If state could come back to well again and again, might be more likely to convict the innocent

· (5) Structural considerations: Separation of powers

· Scope

· DJC protects against:

· (a) Retrial after acquittal

· (b) Retrial after conviction

· (c) Multiple punishments (Blockburger)

· Incorporation: DJ bar applies to state cases as well (Benton v. Maryland, U.S. 1969, p.1509)

When Jeopardy Attaches/Ends:
· (1) When jeopardy attaches:
· (a) Jury trial: When jury sworn in (Crist v. Bretz, U.S. 1978, p.1495)

· (b) Bench trial: When first witness sworn in

· (2) When jeopardy ends: 

· (a) Verdict: Jeopardy ends (Fong Foo)

· (b) Reversal of conviction: Jeopardy continues; retrial thus permitted (Ball), including for reversals on collateral review (Tateo)

· Ball v. U.S. (U.S. 1986, p.1496): Retrial following reversal of conviction permitted because second trial simply a continuation of the same jeopardy that began with the first trial

· U.S. v. Tateo (U.S. 1964, p.1496): Ball rule applies to reversals on collateral review

Appeal of Double Jeopardy Rulings:
· ∆s: May seek interlocutory appeal of denial of a DJ claim

· Otherwise, ∆ would have to go through very thing DJ protects against before could appeal

· Prosecutor: May seek appeal of pretrial DJ ruling finding DJ

B. Acquittals, Mistrials, and Reversals of Conviction
Acquittals:
· (1) Acquittal vs. dismissal: Acquittals receive DJ protection (cannot be appealed) because made on substantive grounds; dismissals do not receive DJ protection (can be appealed) because made on procedural grounds

· (a) Dismissals (U.S. v. Scott): Government can appeal, even where dismissal occurs at close of evidence and thus granting appeal would result in second trial

· Definition of “dismissal”: Termination of trial in ∆’s favor on basis unrelated to factual guilt or innocence

· U.S. v. Scott (U.S. 1978, p.1496): Appeal by government from dismissal after close of evidence for prejudicial preindictment delay allowed

· (b) Definition of “acquittal” (U.S. v. Scott): Resolution of some or all factual elements of offense charged in ∆’s favor, whether correct or not

· Thus, a finding of insufficient evidence to establish ∆’s guilt constitutes an “acquittal” (Smalis)

· (2) Directed acquittal:

· (a) Before trial: Government can appeal
· (b) Before verdict (Fong-Foo): Government cannot appeal, even where directed acquittal clearly mistaken (unless acquittal obtained by bribing or coercing decisionmaker)
· Fong-Foo v. U.S. (U.S. 1962, p.1490): Before government finishes its case, trial judge directs verdict in favor of ∆ based on alleged misconduct of prosecutor, later shown not to be misconduct.  Held, acquittal is final and cannot be reviewed.

· Sanabria v. U.S. (U.S. 1978, p.1493): Government not allowed to appeal judge ruling acquitting based on error in ∆’s indictment.

· Smalis v. Pennslyvania (U.S. 1986, p.105): DJ Clause bars appellate review of a trial court’s grant of a motion to acquit, because reversal would lead to remand for further trial proceedings

· (c) Midtrial acquittal of only one (of several) charges (Smith v. Massachusetts): Acquittal is final and cannot be reversed later during trial once ∆ begins his case UNLESS availability of reconsideration has been clearly established either by (1) preexisting rule or (2) case authority expressly applicable to midtrial rulings

· Smith v. Massachusetts (U.S. 2005, p.S-98): Midway through trial, judge grants defense motion for required finding of not guilty on firearms charge because prosecution failed to prove barrel of gun was less than 16 inches; prosecutor later convinces judge to reverse motion and allow firearms charge to go to jury on basis of case law establishing that prosecution’s evidence did suffice to establish gun’s barrel length; jury convicts on the charge; held, judge’s grant of defense motion acquitted ∆ of firearms charge, and DJ barred reconsideration of the acquittal

· (d) After verdict (Wilson): Government can appeal, provided retrial would not be necessary if government wins
· NOTE: This gives the judge an incentive to direct an acquittal before jury returns verdict

· Wilson v. U.S., U.S. 1975, p.1494: Appeal by government allowed where trial judge sets verdict aside as against the weight of the evidence

· U.S. v. Martin Linen Supply Co., U.S. 1977, p.1494: Government not allowed to appeal where jury deadlocks, is dismissed, and ∆ files motion for judgment of acquittal which judge grants

· (3) Appellate finding of insufficient evidence (Burks): Appellate holding that there was insufficient evidence to convict bars retrial
· Reason: This is essentially an appellate acquittal — an appellate determination that ∆ not guilty b/c government failed to adduce sufficient evidence — and also if judge had made same determination at trial and acquitted that acquittal would not have been appealable

· NOTE: This appears to be the only type of appellate reversal that bars retrial (U.S. v. Scott)

· Unanswered question: Can government appeal an appellate ruling of insufficient evidence?

· Argument yes: If higher court reverses appellate court, ∆’s conviction reinstated so no need for retrial (cf. Wilson)

· Argument no: If trial judge had acquitted at trial for insufficient evidence, that decision would not be appealable, so allowing government to appeal appellate insufficient-evidence ruling would put government in better position than it would have been in had trial judge acquitted for insufficient evidence (cf. Burks)
· (4) Collateral estoppel/issue preclusion (Ashe): Where jury in former trial necessarily decided a fact in ∆’s favor — i.e., where the issue has been adjudicated to a valid and final judgment — prior jury’s determination stands and government cannot relitigate that fact (so follow-on prosecutions requiring that fact to be proved in government’s favor are barred)

· Ashe v. Swenson (U.S. 1970, p.1498): ∆ tried, acquitted of robbing poker game player; no question that players had been robbed; only real question of fact for jury had been whether ∆ was one of the robbers; ∆ then tried for robbing a different player at the same poker game; held, second trial barred by DJ b/c only issue in dispute was whether ∆ was one of the robbers, and earlier jury had necessarily decided ∆ was not b/c it acquitted ∆ in prior trial

· Steiker: Government assumed not to be able to use collateral estoppel against ∆ at a follow-in trial

· Reason: 6th Amendment gives ∆ right to confront witnesses, compulsory process, etc.

· NOTE: Government has no right to appeal in a criminal case absent explicit statutory authority (U.S. v. Scott, U.S., 1978, p.1493)

Mistrials:
· (1) Where ∆ requests mistrial (Kennedy): ∆ may not claim DJ at retrial, UNLESS prosecutor’s conduct that led ∆ to request mistrial was intended to provoke ∆ to move for mistrial
· Oregon v. Kennedy (U.S. 1982, p.1502): “Only where the governmental conduct in question is intended to ‘goad’ the ∆ into moving for a mistrial may a ∆ raise the bar of double jeopardy to a second trial after having succeeded in aborting the first on his own motion.”

· (2) Where prosecution requests mistrial: So long as prosecutor’s request result of “manifest necessity,” retrial permitted (burden is on government to prove existence of manifest necessity)
· “Manifest necessity”: Where the ends of justice would otherwise be defeated

· (i) Hung jury: Where prosecution requests mistrial because of hung jury, retrial permitted
· (ii) Inflammatory statements by defense counsel: Where prosecution requests mistrial because of inflammatory defense counsel opening statement, retrial permitted (Arizona v. Washington. U.S. 1978, p.1506)

Reversal of Conviction (w/o acquittal): Retrial permitted (also, government appeal), because second trial following reversal of conviction simply a continuation of same jeopardy that began with first trial (Ball)

· EXCEPTION: Reversal for insufficient evidence to convict (Burks)

· (a) Reversal on collateral review: Retrial permitted (Tateo)

· (b) Judge’s decision to order new trial because he disagrees with jury’s verdict (Tibbs v. Florida, U.S. 1982, p.1496): Retrial permitted

· (c) Generally, ∆’s claims of trial error waive DJ rights
C. “Same Offence” (Blockburger)
Rule (Blockburger; same-element standard): Unless two offenses each contain at least one unique element not contained in the other — i.e., unless each offense requires proof of at least one fact that the other does not — they are the “same offense” and DJ bars multiple punishment/successive prosecution

· (i) Multiple punishment context (where government brings multiple charges against ∆ in same proceeding for same conduct): Blockburger merely a rule of statutory interpretation/legislative intent (Missouri v Hunter)

· Missouri v. Hunter (U.S. 1983, p.1507): Legislature presumed not to intend double punishment, but clear legislative statement to contrary (e.g., explicit authorization for multiple punishment) overrides presumption, as where armed criminal action statute clearly intends to increase punishment for armed robbery

· (ii) Successive prosecution context: Blockburger a constitutional requirement, so legislative intent irrelevant (Missouri v. Hunter)

· NOTE: “Same offence” means the same thing in multiple punishment and successive prosecution context (Rutledge v. U.S., U.S. 1996, p.1524); the only difference between the two contexts is whether the Blockburger rule may be overridden

Application:
· (i) Selling morphine outside original package and selling morphine without written order from buyer (Blockburger): Not same offense

· Blockburger v. U.S. (U.S. 1932, p.1508): First charge requires that drug be sold outside original package, which second charge does not; second charge requires lack of a buyer written order, which first does not; thus, the two crimes are different and DJ does not block multiple punishment

· (ii) Armed robbery and armed killing: Not same offense

· (iii) Simple assault and assault with a firearm: Same offense
· (iv) Assault with intent to kill and assault with a firearm: Not same offense

· (v) Where conviction of greater crime cannot be had without conviction of lesser crime (Harris): Same offense 

· NOTE: Like Grady and Dixon, this case/doctrine applies only to successive prosecution, not cumulative punishment
· EXCEPTIONS:

· (1) Enterprise crimes (Garrett): RICO, continuing criminal enterprise, etc.

· Garrett v. U.S. (U.S. 1985, p.1512: Harris does not apply to enterprise crimes because such crimes are continuing crimes (i.e. not yet completed), rather than crimes like felony murder that involve a only single course of conduct

· UPSHOT: Enterprise crimes almost never raise serious DJ concerns

· (2) Conspiracy prosecutions (Felix)

· U.S. v. Felix (1992, p.1513): A conspiracy is not a single course of conduct, so prosecution for a substantive crime does not preclude later prosecution for conspiracy to commit that crime

· (3) Where fact necessary to convict for greater offense has not been provided in earlier trial for lesser offense 

· E.g., victim’s death, where ∆ first charged with assault with intent to kill and later charged with murder
· Harris v. Oklahoma (U.S. 1977, p.1511): Robbery with firearms and felony murder stemming from such robbery are same offense, because conviction for felony murder cannot be had without conviction for robbery with firearms

· Casebook: Court reads felony murder statute as a list incorporating the statutory elements of the various felonies upon which a felony murder conviction may rest; i.e., Court says felony murder incorporates by reference the elements of the various potential predicate felonies

· (vi) Where prosecutor divides single crime into multiple charges by specifying different dates or locations (Brown): Same offense
· Brown v. Ohio (U.S. 1977, p.1509): Specification of different dates in two charges does not create way around Blockburger where one charge contains no elements not contained in the other charge; here, joyriding and auto theft same charge even though prosecutors gives different dates for each

· (vii) Criminal contempt (U.S. v. Dixon, U.S. 1993, p.1518):

· (1) Foster: Where court order forbids ∆ from assaulting or threatening ∆’s wife and ∆ convicted of criminal contempt for committing simple assault on wife, DJ does not bar subsequent trial for assault with intent to kill

· Reason: Criminal contempt requires knowing violation of order, an element not present in assault with intent to kill; and assault with intent to kill requires intent to kill, an element not present in simple assault

· (2) Dixon: Where court order forbids ∆ from committing any crime and ∆ convicted of criminal contempt for committing drug crime, DJ bars subsequent trial for drug crime

· Reason: Court order incorporated entire criminal code in same manner as felony murder statute in Harris incorporated enumerated felonies, thus making ∆’s underlying substantive offense (possession with intent to distribute (PWID)) a species of lesser-included offense that did not include any element not contained in the earlier contempt charge (one element of which was that ∆ committed PWID)

· Unlike Foster b/c charge in follow-on prosecution identical to underlying substantive offense in contempt prosecution

· Dissent (to this part) (Rehnquist): Would apply traditional rule that DJ does not bar a subsequent prosecution based on conduct for which ∆ has already been held in criminal contempt; underlying substantive crime cannot reasonably be viewed as lesser-included offense, b/c criminal contempt and PWID totally separate offenses (contempt says nothing about drugs and PWID says nothing about a court order)

· Grady rule (overruled by Dixon; same-conduct standard): DJ bars successive prosecution in which government required to prove conduct that constitutes an offense for which ∆ has already been prosecuted
· UPSHOT: All offenses arising from same conduct must be tried in same proceeding
· Grady v. Corbin (U.S. 1990, p.1513): ∆ caused fatal car wreck while drunk; pled guilty to traffic fines arising from DUI and for crossing median; then prosecuted for manslaughter; held, DJ bars second prosecution because to prove manslaughter prosecution must prove ∆ was driving while intoxicated and crossed median
· Dissent: This rule has the curious result that government must do all it can to avoid information about conduct prosecuted in prior trial, while ∆ will do all he can to elicit testimony on that prior conduct
Steiker: Four possible tests for “same offence”:
· (1) Same elements (Blockburger)
· (2) Same conduct (Grady)
· Argument for this test: Greater repose for ∆s; criminal code so broad (note that this is a result of our substantive criminal law) that it is relatively easy for government to harass ∆ by finding more and more charges —  with at least one unique element — to bring (and possibly even send innocent ∆ to prison)
· Argument against this test: 
· Harder to administer: Under Blockburger, just look at statute book; under Grady, have to determine what was proved at earlier trial
· Leads to perverse incentives, potentially comic results, potential windfall for ∆ (as in Grady)
· Lacks constitutional roots; “same offence” appears only once in Constitution, so must mean same thing in both successive prosecution and in multiple punishment context
· Steiker: But successive prosecution and cumulative punishment already treated differently in terms of legislative presumption vs. constitutional requirement
· (3) Same transaction and occurrence (Brennan’s preference; also Steiker’s)
· (4) Same evidence (i.e., government could not introduce any evidence introduced at earlier trial)
· Note that this would do little barring in plea context
Automatic Reversal
· Rule (Smith v. Massachusetts): DJ does not require showing of prejudice beyond ∆’s exposure to second jeopardy
· NOTE: This means that DJ is not arm of DP; DJ exists as an absolute command, not as a means for preventing unfairness (such as by protecting ∆’s reliance interest)
Sentencing
· Rule: DJ does not apply to sentencing; if conviction overturned DJ does not bar higher sentence on retrial (although DP might (see above and below)) (U.S. v. DiFrancesco, U.S. 1980)
· EXCEPTION: Death penalty cases: If jury refuses to impose death sentence, death sentence cannot be imposed on retrial
VIII. Sentencing

A. Background and Policy
Background

· Two primary metrics:
· (1) Determinacy:

· (a) Determinate: Judges sentences ∆ to an exact amount of time
· (b) Indeterminate: Judge sentences 5–15 years, parole board later decides when ∆ actually gets out
·  (2) Discretion:
· (a) Discretionary: Judge has broad range to choose sentence from
· (b) Nondiscretionary: Statute specifically tells judge what sentence to give
Sentencing Goals (Burns & Mattina)

· Deterrence

· Specific deterrence relies on the notion that sentencing should address recidivism in the individual offender
· General deterrence communicates to the broader class of potential offenders
· Incapacitation (Separation)
· Incapacitation (or separation) implicated in serious crimes presenting a grave risk to the personal peace and safety of the community; death is ultimate separation
· Rehabilitation

· Where the primary goal is rehabilitation, confinement or incapacitation is rare
· Retribution

· To be a valid goal of sentencing and not purely vengeful, retribution must be proportional; in indeterminate regime, judges had to strike this balance
Sentencing Considerations

· (1) Past criminal conduct: May be considered
· EXCEPTION (U.S. v. Tucker, U.S. 1972, p.1424): Sentences may not be increased based on prior felony convictions obtained in violation of 6th Amendment right to counsel under Gideon 
· BUT, uncounseled misdemeanor convictions where ∆ had no 6th Amendment right to appointed counsel may be considered (Nichols v. U.S., U.S. 1994, p.1424)
· (2) Future dangerousness: May be considered
· Psychiatric testimony about ∆’s future dangerousness (Nichols v. U.S., U.S. 1994, p.1424): May be considered, even in death penalty case 
· (3) False testimony at trial: May be considered
· U.S. v. Dunnigan (U.S. 1993, p.1424): Fact that ∆ committed perjury at trial may be considered at sentencing
· (4) Silence at sentencing: May not be considered, even if ∆ pleaded guilty to the rime
· U.S. v. Grayson (U.S. 1978, p.1424): Fact that ∆ chose not to testify at sentencing hearing may not be considered, even if ∆ pleaded guilty to the crime
· (5) Racial bias: May be considered, if motivated specific crime at issue
· Wisconsin v. Mitchell, U.S. 1993, p.1424: Fact that ∆ was motivated by racial hatred may be considered
· BUT, ∆’s abstract beliefs, including membership in a racist group, may not be considered unless directly relevant to the sentencing proceeding (Dawson v. Delaware, U.S. 1992, p.1424)
· (6) Judicial vindictiveness: 
· Rule (Pearce): A ∆’s sentence may not be increased after retrial simply because ∆ chose to challenge his conviction by means of appeal or other postconviction proceeding 
· EXCEPTIONS (no inference of judicial vindictiveness): Resentencing by/at:
· (i) Trial de novo following challenge to a misdemeanor conviction (Colten v. Kentucky, U.S. 1972, p.1425)
· (ii) Second jury in a case involving jury sentencing (Chaffin v. Stynchcombe, U.S. 1973, p.1425)
· (iii) Trial judge after an original sentence was imposed by a jury (Texas v. McCullough, U.S. 1986, p.1425)
· (iv) Trial judge after vacation of a guilty plea (Alabama v. Smith, U.S. 1989, p.1425)
· North Carolina v. Pearce (U.S. 1969, p.1424): Trial judge not permitted to increase ∆’s sentence following retrial where clear increased sentence merely because ∆ exercised right to retrial
· Where trial judge wishes to impose higher sentence after retrial: Judge must set forth on the record the legitimate reasons supporting such a sentence (Pearce).  Legitimate reasons for harsher sentence after retrial include:
· (a) Information about ∆’s conduct after time of original sentencing (Pearce)
· (b) Other information not susceptible to judicial manipulation, such as fact that ∆ later convicted on charges that were pending at the time of the original sentencing hearing (Wasman v. U.S., U.S. 1984, p.1425)
· (7) Victim impact statements: May be considered — even in a death penalty case — so long as not so prejudicial as to violate either rules of evidence or DPC (Payne v. Tenneessee, U.S. 1991, p.1425)
· NOTE: In death penalty case, such statements may not include opinions about whether ∆ should receive a death sentence (Payne)
Death Penalty Sentencing

· Rules:
· Open-ended discretion (Furman v. Georgia (U.S. 1972, p.1423): Violates 8th Amendment
· Guided discretion (Gregg v. Georgia, U.S. 1976, p.1423): Guided discretion statutes that provide death penalty juries with lists of aggravating and mitigating circumstances to guide their decisionmaking comply with 8th Amendment
· “Mitigating circumstances” (Lockett v. Ohio, U.S. 1978, p.1423): ∆ cannot be limited to the “mitigating circumstances” listed in the relevant statute; rather, must be allowed to present all mitigating evidence to the jury (not true in noncapital cases)
· Racial disparity (McCleskey v. Kemp, U.S. 1987, p.1423): Study showing that ∆’s who killed white victims were significantly more likely to receive the death penalty than ∆’s who killed black victims not enough to invalidate death penalty; Court found that racial discrepancies were not the “inevitable result” of discretion in capital sentencing
B. Federal Sentencing Guidelines Pre-Apprendi
Old Regime (Pre-Guidelines)
· Goal was rehabilitation
· Problems:
· (a) Regional disparities
· (b) Racial disparities
· (c) Disparities among judges in same courthouse
Statutory Reforms (Federal Sentencing Reform Act of 1984)
· Rejected rehabilitation as purpose of sentencing in favor of retribution
· Made all sentences determinate (minus good behavior)
· Created Federal Sentencing Commission to formulate and review Sentencing Guidelines
· Act made Commission’s Guidelines binding on courts; limited appellate review
· Mistretta v. U.S. (U.S. 1989, p.1461): Court upholds Guidelines against nondelegation and separation of powers challenge
· Congress provided extensive guidance on the purposes of punishment, the method of regulation, and the factors to consider 
· Given complexity of task, delegation to expert body was appropriate
· How the Guidelines work:
· Two axes: (i) seriousness and (ii) criminal history
· Judge plots one and then the other, finds right box, has discretion within narrow range provided in applicable box
· Sentencing enhancements: Standard of proof was preponderance of the evidence
· Appeals:
· ∆ can appeal both: (i) calculation itself and (ii) departure from Guidelines range
· Review of downward departures was de novo (Koon)
· Steiker: Sentences went up under the Guidelines because of mandatory minimums; the Guidelines were simply aggregations of sentences, and mandatory minimums raised the floor on prospective sentences
Pre-Apprendi:

· Early cases suggesting okay for judges to increase ∆’s sentence based on judicially found facts (i.e., facts never founds by the jury)
· (a) Uncharged conduct upon which judge relied to enhance ∆’s sentence (Witte v. U.S., U.S. 1995, p.1461): DJ does not preclude subsequent criminal prosecution based on uncharged conduct upon which judge relied to enhance ∆’s sentence in prior prosecution 
· (b) Alleged crimes for which ∆ was previously acquitted U.S. v. Watts (U.S. 1997, p.1461): May be used to enhance ∆’s for later crime charged under the Guidelines
· (c) In drug conspiracy prosecution, where unclear whether jury’s general verdict rested on conspiracy involving only powder cocaine or conspiracy involving both powder and crack cocaine: Judge may enhance sentence upon judicial finding that ∆ conspired to possess crack cocaine (Edwards v. U.S., U.S. 1998, p.1462)
· Reason: Guidelines instruct the judge to determine the amount and kind of controlled substance for which ∆ should be held accountable
C. Federal Sentencing Guidelines Post-Apprendi
Rule of Apprendi: Other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum — that is, beyond the maximum penalty authorized by the jury’s verdict — must be either (a) admitted by ∆ or (b) submitted to a jury and proved beyond a reasonable doubt

· Applying Apprendi:
· (i) Prior convictions (Almandarez-Torres): Fact of ∆’s prior conviction may be found and considered by judge as a sentencing factor
· Reason: (i) ∆’s prior conviction a different kind of fact (only requires computer search); and (ii) ∆ already had right to jury in prior prosecution
· (ii) Mandatory minimums (Harris): Do not violate Apprendi — i.e., facts that increase only the minimum sentence for a ∆ may be found by a judge by a preponderance of the evidence
· Harris v. U.S. (U.S. 2002, p.1464): A judicial finding of fact that increases a minimum sentence is just like what happens in a discretionary regime, so should also be okay in a nondiscretionary regime
· McMillan (U.S.): Guideline said use of gun triggered mandatory minimum of 5 years; left it to judge to determine whether gun was used; Court upholds, on grounds that political pressure will prevent legislature from turning too many “elements” into “sentencing factors”
· (iii) Death penalty (Ring): Aggravating factors that are enumerated in statute and which lead to death sentence for ∆ must be found by a jury
· Ring v. Arizona (U.S. 2002, p.1463): Aggravating factors are the functional equivalent of facts permitting judge to give more severe sentence (i.e., aggravating factors are facts beyond mere guilt/innocence (jury’s verdict) that must be found before death sentence may be imposed)
· (iv) “Statutory maximum” (Blakely): The “statutory maximum” for Apprendi purposes means the maximum sentence a judge may impose solely on the basis of facts either (a) admitted by ∆ or (b) reflected in the jury’s verdict (i.e., without any additional factual findings by the judge)
· Steiker: Blakely changes “statutory maximum” to “authorizing fact” — that is, a fact that authorizes a sentence higher than that permitted by the jury’s verdict alone
· This means that the 6th Amendment jury trial right applies to any fact (other than prior convictions) that raises the maximum sentence a ∆ can receive
· Apprendi v. New Jersey (U.S. 2000, p.1463): ∆ convicted of possessing firearm for unlawful purpose; during sentencing trial judge found by preponderance of evidence that crime was committed to intimidate based on victim’s race, triggering NJ hate crime statute and enhancing sentencing range to 12 (20?) years, above statutory maximum of 10 years; held, NJ hate crime enhancement was an “element” that had to be submitted to jury and proved beyond a reasonable doubt
· Reasoning: Court finds that hate-crimes trigger violated ∆’s rights to: (a) notice of all elements of the crime, (b) trial by jury, (c) having government prove its case beyond a reasonable doubt
· NOTE: If hate-crime enhancement was a sentencing factor rather than an element, no problem here, b/c (i) prosecutor not required to notify ∆ of plans to seek sentencing enhancements; (ii) judge empowered to decide sentencing enhancements; and (iii) judge can decide sentencing enhancements by a preponderance of the evidence
· Blakely v. Washington (U.S. 2004, p.1465): ∆ pleaded guilty to second-degree kidnapping, carrying sentencing range of 49-53 months; upon finding that ∆ acted with “deliberate cruelty” — one of an enumerated list of illustrative reasons a judge may depart from Washington guidelines and impose an exceptional sentence — judge sentenced ∆ to 90 months; held, because facts supporting finding that ∆ acted with deliberate cruelty were found by judge, not jury, violation of 6th Amendment for judge to impose sentence above guidelines range
Apprendi and the Sentencing Guidelines (U.S. v. Booker, U.S. 2005, p.1707): Two rules:
· (1) Rule of Apprendi (Stevens): 6th Amendment right to trial by jury violated when judge finds any fact that the law makes essential to punishment
· “Any fact (other than a prior conviction) which is necessary to support a sentence exceeding the maximum authorized by the facts established by a plea of guilty or a jury verdict must be admitted by the ∆ or proved to a jury beyond a reasonable doubt.”
· (2) Remedial holding (Breyer):
· (a) Federal Sentencing Guidelines now advisory: Sentencing court required to consider Guidelines ranges but permitted to tailor sentence in light of other statutory concerns
· (b) Appellate standard of review for sentencing decisions: Reasonableness
· Previously, under the Guidelines, standard had been de novo review; since Guidelines now advisory, Court needed way to cabin appellate power’s power to reverse
· Reasoning: Severing the mandatoriness and review provisions of the Sentencing Reform Act matches congressional intent better than engrafting 6th Amendment requirement onto the Guidelines (as Stevens preferred)
· Purposes of Act/Sentencing Guidelines:
· (i) Reducing sentencing disparities; and
· (ii) Strengthening tie between sentences and “real conduct”
· Law governing severance (Brock): The Court must retain those parts of an act that are (i) constitutionally valid, (ii) capable of functioning independently of the invalid provisions, and (iii) consistent with Congress’s purposes in enacting the statute
· Steiker: The parts the Court struck weren’t the parts that were actually unconstitutional — viz., the judicial factfinding provisions —  rather, the Court struck provisions that were entirely constitutional (i.e., rewrote the Act) in order to craft a regime that was on the whole constitutional
· Dissent (Scalia): Remedial holding envisions central purpose of Sentencing Act to be judge-based sentencing, yet clear purpose of Act in fact was to prescribe standardized sentences, which it did by making the Guidelines mandatory
· Central problem with the Sentencing Guidelines (Booker): Encroachment on traditional role of jury via sentencing enhancements based on facts found by judge, not jury
Post-Booker:
· (1) “Soft Guidelines” systems: Systems with three levels of potential sentences
· Rule (Cunningham): Guidelines regime that defaults to “middle”-level sentence and then gives judge power to sentence ∆ to higher-level (or lower-level) sentence if judge finds aggravating (or mitigating fact) violates 6th Amendment
· Cunningham v.California (U.S. 2007, in-class): Even though California system gives judge much greater discretion than federal Guidelines, still violates Blakely because authorizes judge to apply harsher sentence than facts found in jury verdict permit based on judicial factfinding
· (2) Guidelines departures: The standard of review is whether what the sentencing judge did was “reasonable”
· (a) “Presumptively reasonable”:

· (i) Appellate court: May (but not must) consider Guidelines sentences “presumptively reasonable” (Rita):

· Rita v. U.S. (U.S. 2007): 4th Circuit said that sentences within the Guidelines range would not be overruled, thereby making Guidelines sentences “presumptively reasonable”; held, this way okay.

· Judge Gertner: Doesn’t think Guidelines should be presumptively reasonable because made through legislative-like process

· (ii) Sentencing judge (Nelson): Sentencing judge may not presume Guidelines sentences are reasonable

· Nelson (U.S. 2009): Per curiam reversal of sentence where judge said at sentencing that he was presuming a Guidelines sentence was reasonable

· (b) Reasons for departure (Gall): Sentencing judge not required to give stronger justifications for departure the more significant the departure
· Gall (U.S. 2007): College ecstasy dealer cleans up life, much later implicated in college drug dealing; Guidelines sentence is very high, but court gives probation; held, judge not required to give greater justifications for departure when wants to depart further

· (c) Propriety of Guidelines ranges: 
· (i) Judge’s interpretation of Guidelines policy (Kimbrough): In choosing to depart, judge may consider propriety of particular Guidelines range in light of the policy and purposes of the Guidelines as a whole (not just ∆’s individual circumstances)

· Kimbrough (U.S. 2007): Judge who thought crack cocaine ratios contravened purposes of Guidelines departed downward on crack sentence from three years to probation; held, okay for judge to consider general propriety of crack cocaine Guidelines in deciding to depart (“I disagree.”)
· (ii) Judge who wants to set his own Guidelines ranges because thinks Guidelines range is bad policy (Spears): Not unreasonable for judge who disagrees with the crack cocaine guidelines to create his own relative crack-powder culpability ratio to use in sentencing crack cocaine offenders

· Spears (U.S. 2009): Not unreasonable for sentencing judge to determine a culpability ratio of his own between crack and powder cocaine offenses where judge thinks crack cocaine guidelines are bad policy
· Steiker: Not clear from Spears whether reasonable for judges to say they disagree with Guidelines ranges as a general matter and set their own personal guidelines, or whether Spears limited only to crack-powder disparity because so egregious
· (3) Concurrent vs. consecutive sentences:

· Rule (Ice): State law requiring judge to find certain facts before imposing consecutive (rather than concurrent) sentences does not violate 6th Amendment
· Oregon v. Ice (U.S. 2009, printout): The animating principle of Apprendi is the preservation of the jury’s historic role as the bulwark between the state and the accused; where, as in concurrent-or-consecutive sentence context, decisional power has historically belonged to the judge, not the jury, okay for judge to find facts that increase ∆’s length of imprisonment

· Reasoning: In Guidelines context, judges arguably usurping jury’s traditional power to find facts affecting punishment; no concern with judge usurping jury’s traditional role here because jury had no historical role in concurrent-consecutive sentence context

· Dissent (Scalia): Under Apprendi and Booker, a jury must find any fact “essential to ∆’s punishment” (i.e., affecting the length of ∆’s sentence), and the decision whether to impose concurrent or consecutive sentences affects ∆’s punishment (the length of time ∆ stays in jail); this is like Blakely — ∆ entitled to lighter (concurrent) sentences absent finding of fact permitting enhanced sentences
· UPSHOT: Apprendi applies only to the length of ∆’s sentence for an individual crime, not the length of ∆’s total sentence for all crimes

Permissible Sentencing Regimes Post-Booker

· (1) Keep the Guidelines but make them advisory
· Steiker: Prior to Booker, 75% of sentences were within the Guidelines range; now, 58% are
· (2) Jury factfinding: Keep the Guidelines but have all factfinding be done by the jury
· (3) Jury sentencing
· (4) Mitigation guidelines: Verdict authorizes statutory maximum, but judge can chip away by finding mitigating facts
· Pros: Closest thing to former Guidelines, except in reverse; same robust appellate review
· Cons: Puts burden on ∆ to work his way down from a maximum; treats Apprendi rule as a formality
· (5) “Topless” guidelines: Where the bottom of current Guidelines range becomes a mandatory minimum
· Pros: Reduces disparity because doesn’t permit downward departures
· (6) Discretionary sentencing: Former system
· (7) Common low of sentencing: Common law method for determining “reasonableness”
For/Against Guidelines

· For Guidelines

· (1) Commission sought to rationalize sentencing by examining past practices and adopting approach focused on (a) the charges brought and (b) the real offense behavior of the offender
· (2) Maximum variances of 25% reduced disparities; authorized departures when:
· (a) ∆ had provided substantial assistance to the government
· (b) Death or serious injury resulted from conduct
· (c) Extreme cruelty or other aggravating circumstances
· (3) Provided for “truth in sentencing,” connecting offenses to the crime, reducing racial disparities and cracking down on too lenient judges
· Against Guidelines

· (1) Guidelines omit human factors as irrelevant to sentencing, including age, education/vocational skills, mental/emotional conditions, substance abuse, previous employment, family/community ties

· (a) Guidelines focus entirely on the conduct/offense and take no account of the offender; the pendulum has tilted wholly in the opposite direction
· (b) Shoving offenders into a box is not a real solution for the abuses of the discretionary system (Frankel/Gertner)
· (c) BUT, why are these the most relevant factors?  Shouldn’t the punishment fit the crime rather than the offender? (Goldsmith)
· (d) BUT, under the old discretionary system, any of these could be aggravating or mitigating factors, depending on the judge’s mood
· (2) Guidelines rob judges of their traditional discretionary powers over sentencing and transfer those powers to the prosecution

· (a) “Fact bargaining,” whereby parties negotiate regarding the facts to actually charge, deprives the trial of the accuracy and fairness that is the touchstone of due process
· (b) Requirement of substantial assistance motions under Wade takes sentencing discretion away from judges and gives it to prosecutors
· (c) Commission was supposed to be “expert” but is actually highly politicized
· (d) BUT, judges traditionally had complete discretion, exercised in secret, with no requirement to explain themselves or the resulting disparities between their sentences and those imposed across the hall
· (e) BUT prosecutors only have discretion over which charges to bring; limiting discretion would probably bring higher sentences
· (3) Guidelines have no rational connection to general sentencing levels and result in an incoherent, complex, and haphazard approach to sentencing. 
· (a) No adequate studies justifying sentencing levels
· (b) Incoherent and irrational approach relative to sentencing averages
· (c) Failure to rank offenses systematically according to seriousness
· (d) Vague and skeletal nature results in greater disparities
· (e) BUT, Guidelines provide visibility and transparency where there was only judicial discretion before
· (4) Guidelines lead to overly severe sentencing practices

· (a) “Some things are worse than sentencing disparity, and we have found them” (Albert Alschuler)
· (b) Circumvention of guidelines requires fact bargaining between parties, undermines the accuracy of the trial; rather than eliminate discretion, the Guidelines drove it underground and out of public view
· (c) BUT, these are not problems with Guidelines, but with overly harsh criminal laws; reform the code/Guidelines
· (d) BUT, there has been little change in sentencing practices since Booker, and the government is primarily responsible for below-range departures (Frank Bowman)
· (5) Totally omit the element of moral judgment which is the bedrock of sentencing rationale (Erik Luna); this affects the legitimacy of sentencing 
Reform Proposal

· Begin by reforming mandatory minimum sentences, which have similar effects, in terms of severity and arbitrariness, to Guidelines; wholesale code reform is a necessary concomitant of any sentencing reform
· Luna recommends a system involving:
· Shared discretion: Legislators could broaden penalty range; juries recommend sentencing through advisory opinions
· Real guidelines: Provide non-mandatory system of benchmarks to educate judges; eliminate the grid
· Written reasons, appellate review, institutional memory
IX. Appellate Review
A. Right to Counsel
Scope of Right

· Appeal of Right

· Indigent defendants have right to appointed counsel on their first appeal of right (Douglas v. California); cf. Coleman (preliminary hearings)
· States cannot block meaningful access to the courts by denying the means of the first appeal, such as obtaining a trial transcript (Griffin)
· Both federal and state defendants have automatic rights to appellate review, though there is no constitutional right to appeal.
· Discretionary Appeal

· Defendants do not have Sixth Amendment right to appointed counsel on discretionary appeals to state or US supreme courts (Ross v. Moffitt)
· Ross v. Moffitt (1974): State does not need to provide petitioner’s with a sword to attack a fully-litigated conviction indefinitely; due process requires meaningful access but not complete equality
· Effective Assistance of Counsel
· Defendants have a right to effective assistance of counsel on first appeals as of right (Evitts v. Lucey) but not upon discretionary review (Wainwright v. Torna)
B. Error Raised at Trial
Retroactivity
· Rule (Griffith): All new constitutional rules apply retroactively to all cases still pending on direct appeal
· NOTE: No exception for rules that make a “clear break” with past precedent — such rules still apply retroactively
Constitutional error:

· (1) Trial error: Reversal not automatic
· “Trial error”: Errors that:
· (i) May be quantitatively assessed in the context of other evidence presented by reviewing the remainder of the evidence against ∆ (Fulminante)
· (ii) Occurred during presentation of case to jury (Fulminante)
· (iii) Can be “cut out” (surgically removed) from the trial
· Examples of trial error:
· (i) Admission of evidence obtained in violation of 4th Amendment search-and-seizure provisions
· (ii) Coerced statements (confessions) obtained in violation of 6th Amendment right to counsel (Fulminante)
· Arizona v. Fulminante (U.S. 1991, p.1566): ∆ had given noncoerced, fully informed statement to someone else (i.e., duplicative evidence existed)
· (iii) Improper comment on ∆’s failure to testify (Chapman)
· Chapman v. California (U.S. 1967, p.1562): At trial, ∆’s choose not to testify, prosecutor repeatedly comments on ∆’s failure to testify and judge tells jury it can draw adverse inferences from ∆’s failure to testify; given closeness of case, Court finds it impossible for government to prove beyond a reasonable doubt that prosecutor’s comments and trial judge’s instructions (error under Griffin) did not contribute to ∆’s convictions
· (iv) Jury instructions that (missate or) fail to include an element of the offense (Neder)
· Neder v. U.S. (U.S. 1999, p.1569): Failure to instruct on an element of a crime does not vitiate all the jury’s findings, but rather only findings related to that element
· BUT (Scalia in dissent): To take one of the elements of a crime away from a jury is basically to allow the court to direct a guilty verdict on that element

· (v) Jury instructions to include an unconstitutional presumption (Rose v. Clark, 1986 U.S., p.1567; Yates)
· (vi) Failure to instruct juries on the presumption of innocence (Fulminante)
· (a) Direct review:
· Rule (Chapman): Conviction must be reversed unless the government proves beyond a reasonable doubt that the error was harmless — i.e., did not contribute to the verdict obtained 
· Application: Burden of proof rests with the government, and if the government meets its burden the conviction cannot be reversed based on the error
· Yates v. Evatt (U.S. 1991, p.1568): The test is whether the force of the evidence considered by the jury is so overwhelming as to leave it beyond a reasonable doubt that the verdict resting on that evidence would have been the same (i.e., that jury still would have convicted) in the absence of the error 
· Steiker: The government meets its burden most easily in cases where there is duplicative evidence
· (b) Collateral review (federal habeas corpus review of state court convictions):  
· Rule (Kotteakos nonconstitutional error standard): ∆’s conviction must be reversed if the ∆ can prove by a preponderance of the evidence that the error affected substantial rights or had a substantial and injurious effect on ∆
· Application: Burden of proof rests with the ∆, [CB: Not sure this is correct.  Note that this potential error affects the above formulation of the rule.] and if the ∆ fails to meet its burden the conviction cannot be reversed based on the error
· (2) Structural error: 
· Rule (Fulminante): Reversal is automatic 
· No harmless-error analysis
· Prejudice either presumed or not required
· “Structural error”: Errors that:
· (i) Undermine the foundation of the entire trial (Fulminante)
· Affect the framework within which the trial proceeds/conduct of the entire trial
· Permeate the entire trial process
· (ii) Deprive ∆ of basic protections ensuring reliability (accuracy) and fairness of trial outcome (Fulminante)
· (iii) For which there is no realistic way to quantify the harm caused or its likely effect on the jury
· Sullivan v. Louisiana (U.S. 1993, p.1568): A judge’s misdescription to the jury of the burden of proof is structural error vitiating all of the jury’s findings, b/c there is no verdict made under the proper burden of proof for the court to compare against/apply harmless-error analysis to and thus no way for the court to conclude that the erroneous instruction played no significant role in the jury’s verdict
· (iv) “Transcend” the trial process (Vazquez)
· Steiker: The right to be free from racial discrimination “transcends” the trial process because it deals with dignitary rights and also the general legitimacy of the criminal system
· Examples of structural error:
· (i) Total deprivation of right to counsel (Gideon)
· (ii) Biased judge (Tumey)
· (iii) Batson error/biased jury (Batson)
· Steiker: This is one reason why it’s difficult to get rid of peremptories — they avoid automatic reversal for improper failures to strike
· (iv) Race discrimination in grand jury selection (Vazquez)
· (v) Denial of right to proceed pro se/self-representation (McKaskle v. Wiggins)
· Steiker: This has more to do with dignitary rights than with ensuring accuracy
· (vi) Denial of right to counsel of choice (Gonzalez-Lopez)
· (vii) Denial of right to a public trial (Waller)
· (viii) Erroneous jury instructions re: reasonable doubt (Sullivan)
· BUT, failure to instruct jury about an element of the crime is not structural; so, messing up general burden of proof is structural but taking away burden of proof entirely on one point is not structural
· (3) Errors with a built-in materiality (prejudice) standard: Errors that contain a prejudice requirement as an inherent part of the claim (an inherent part of what constitutes error in the first place)
· Rule: No formal harmless-error analysis
· REASON: Absent a finding of prejudice — i.e., that the error was not harmless — there is no constitutional violation
· However, appellate court cannot find error unless ∆ shows there was a reasonable probability that the error affected the result (prejudiced ∆)
· Examples of errors with a built-in materiality standard:
· (i) Ineffective assistance of counsel (Strickland)
· (ii) Failure by prosecutor to disclose evidence favorable to the defense (Brady)
· (iii) Denial of right to compulsory process for obtaining witnesses (Ritchie)
Nonconstitutional error: Statutory rights (e.g., Jencks Act), state rights
· Rule in federal courts (Kotteakos): ∆’s conviction must be reversed unless the government can prove by a preponderance of the evidence that the error did not affect substantial rights or have a substantial and injurious effect on ∆
· Steiker: Unclear whether ∆ must show effect on outcome
· Perhaps ∆ not required to show effect on outcome (“substantial and injurious effect”) if ∆ shows error affects “substantial rights”
· E.g., perhaps important right implicated (e.g., Vazquez) but duplicative evidence so no outcome effect
· Application: Burden of proof rests with the government, and if the government meets its burden the conviction cannot be reversed based on the error
· Rule 52(a) (“Harmless Error”): Any error, defect, irregularity, or variance that does not affect substantial rights must be disregarded
· Examples of nonconstitutional errors:
· (a) Evidentiary errors (except those involving the Confrontation Clause)
· (b) Misstatements of substantive law (except those omitting elements of the crime)
· (c) Nonconstitutional procedural rules
C. Error Not Raised at Trial (“Plain Error Review”)
· Test: No reversal unless ∆ shows: (Olano)
· (1) There was error (deviation from a legal rule)
· (2) The error was “plain” (clear or obvious)
· It is enough that the error be “plain” at the time of appellate consideration; error need not be “plain” at time of trial
· (3) The error affected substantial rights
· “Affected substantial rights”: Usually means prejudiced ∆ by (carrying reasonable probability of) affecting outcome of the proceedings (Dominguez-Benitez); however, can also mean undermined the fairness of the trial (Young?)
· NOTE: Effect need not be outcome-determinative; there only need be a sufficient probability that outcome would have been different
· Dominguez-Benitez (U.S. 2004, p.1572): An error “affects substantial rights” where the probability that, but for the error, the result of the proceeding would have been different is “sufficient to undermine the court’s confidence in the outcome of the proceeding”
· NOTE: On collateral habeas review the review is only for fundamental fairness (Darden) [CB: Not sure this is correct.]
· (4) The error “seriously affects the fairness, integrity, or public reputation of judicial proceedings” (Olano)
· IMPORTANT: Reversal is always discretionary; the court should reverse if it finds the error seriously affected the fairness, etc. of the trial, but is not required to do so (Olano)
· Rule 52(b) (“Plain Error”): A plain error that affects substantial rights may be considered even though it was not brought to the court’s attention
· NOTE: Whether an error seriously affected the fairness, etc. of the trial may be independent of ∆’s innocence (Olano)
· IMPORTANT: Test is the same for both constitutional and nonconstitutional error
· Even structural error not subject to automatic reversal unless objected to at trial
· “Structural” nature of right goes only to whether there was prejudice
· Application:
· NOTE: Burden of proof is on ∆, and even if ∆ meets his burden reversal is still discretionary
· If ∆ does not meet his burden, reversal not permitted
· Not plain error:
· (a) Failure to dismiss alternate jurors — in violation of Rule 24(c) — after jury has retired to deliberate (Olano)
· U.S. v. Olano (U.S. 1993, p.1570): No showing of prejudice or reason to presume prejudice
· (b) Failure by judge to submit an element of the crime to the jury, where evidence of the unsubmitted element is “overwhelming” and “uncontroverted” (Johnson v. U.S., U.S. 1997, p.1572)
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