Contracts

Consideration

Restatement § 71  Requirement of Exchange, Types of Exchange

      (1) A performance or return promise that is bargained for constitutes as consideration

(2) Bargained for means promises sought for and exchanged by the promisor and promisee in return for their promises

(3) Performance can be either a) an act other than a promise, b) a forbearance, c)creation, modification, or destruction of a legal relation

(4) Performance or promise may be given to the promisor or to a third party and given by the promisee or by a third party.

Restatement §79 Adequacy of Consideration, Mutality of Obligation 

If you have consideration (bargained for exchange) you don't need an additional requirement of a) benefit to the promisor or detriment to the promisee, b) equivalence in value, or c)mutuality of obligation

Restatement §81 Consideration as a Motive or Inducing Cause

A return performance or promise can be consideration even if the promisee was already planning on doing it and even if not induced by the original promise. 

Consideration for Forbearance

Hamer v. Sidway—Uncle promises 5,000 to nephew if gives up smoking and drinking until 21. Consideration found because nephew performed (in this case forbore) even though no tangible benefit conveyed to uncle (§71(3)(b)) and (§79)

Lake Land Employment Group v. Columber—At-will employee asked to sign non-competition agreement. Consideration for signature was the company forbearing from firing him after he signed.  (§81)

Option Contracts

Restatement §25 Option Contracts

An option contract meets the requirements for contract formation and limits the promisor's power to revoke the offer.

Restatement §87 Option Contract 

1. An offer creates a binding option contract when it is: a) in writing and signed by offeror, recites consideration, and proposes a fair exchange within a reasonable time or b) law makes it irrevocable.

2. An offer that doesn't fit those conditions but is reasonably expected to induce action on the part of the offeree can be binding but only to the extent necessary to avoid injustice

Consideration in Output Contract 

Petroleum Refractionating Corp v. Kendrick Oil Co.--Kendrick promises to buy output of Petroleum in certain grade, consideration found b/c Petroleum either had to sell to Kendrick or stop making grade of oil (detriment to promisee), which was sufficient consideration for Kendrick's promise to purchase it. 

Need more than recital of Consideration 

Board of Control of Eastern Michigan Univ. v. Burgess—Option contract for land purchase, consideration was recited by never actually paid and defendant didn't keep offer open. Court says no consideration b/c not actually paid so no duty to hold option open (§87(1)a). Then it becomes a question of fact over whether defendant rescinded offer before plaintiff accepted it. 

Performance of Duties Already Owed Not Consideration

Fisher v. Jackson—Fisher gave up employment with bakery firm for job as reporter, claimed offer was oral contract for lifetime employment. Without additional consideration, “permanent employment” just means indefinite, at-will employment. Plantiff tries to argue consideration b/c gave up other job, however court says employer never bargained for that with plaintiff. (§ 73, performing duty already owed not consideration)

Reliance and Restitution

Restatement § 45 Option Contract Created by Part Performance and Tender

1. When an offer invites performance instead of a return promise, the promisee creates an option contract (meaning the promise must be held open) when he/she starts performance. 

2. The offeror has a duty to perform under the option contract, conditional upon the promisee's completed performance within the terms of the offer.

Restatement § 90 Promise Reasonably Inducing Action of Forbearance

1. A promise which is foreseen to and does reasonably induce action on the part of the promisee is binding only to the extent to avoid injustice.

2. Charitable promises or marriage settlements are binding even if no proof of induced action (reliance)

Reliance on a promise absent consideration

Rickett v. Scothorn—Grandfather promises money to granddaughter in hopes she'll leave work. She leaves work in reliance on the promise and when he dies is awarded the money promised, even though there was no bargained for exchange or benefit to promisor. (Promissory estoppel and § 90 (1))

Midwest Energy, Inc. v. Orion Food Systems, Inc.--Potential franchisee relied on promises made by salesman, even though final contract never signed, appellate court finds grounds for promissory estoppel (subject to determinations of fact) on 1) promise 2) foreseeability of reliance 3) reliance and 4) injustice absent enforcement. (§90)

Restitution not available for “volunteer” actions

Bailey v. West—Man stables horse and tries to sue owner(s) for restitution for boarding. Never had agreement with owner to take care of horse. Plaintiff was working as “volunteer” when he took horse in, so no restitution needed. 

Statute of Frauds

Restatement § 110 Classes of Contracts Covered

Statute of Frauds covers: a) executor-administrator contract b) suretyship c)marriage d)land contract e)contract performed later than one year from making

Restatement §130 Contract Not to be Performed Within a Year

1) If any promise of the contract can't be performed within one year, all promises are under the statute of frauds until one party completes performance

2) If one party has completed his performance, one-year rule doesn't keep other promises from being enforceable

Restatement §131 General Requisites of a Memorandum

Contract that falls under Statute of Frauds is enforceable if written and signed by party against whom promise will be enforced and a) reasonably identifies subject of contract b) indicates contract has been made and c) states essential terms of unperformed promises in contract

Restatement §139 Enforcement by Virtue of Action in Reliance

1) If promise is foreseen to and does induce reliance by promisee, the promise is enforceable notwithstanding statute of frauds if necessary to avoid injustice

2) To determine if enforcement necessary to avoid injustice look at: a) availability of other remedies b) character of action in relation to remedy c) how action corrobates evidence of promise or terms of promise have clear evidence d) reasonableness of action e) extent to which action was foreseeable by promisor. 

UCC 2-201—Formal Statute of Fraud Requirements, Sale of Goods

1) Must be over $500, needs writing that indicates contract for sale and be signed by party against whom promise is being enforced, can incorrectly state terms except the quantity of goods must be listed and correct

2) If merchant sends writing confirming agreement, other party has 10 days to object and if they don't, it creates a contract

3) Contract that doesn't meet statute of frauds is enforceable if: a. Goods specially manufactured for buyer and can't be sold to others and seller has already started manufacturing, b. Party admits in testimony that contract was made or c. If payment has already been made or accepted or goods have already been delivered and received 

One-Year Requirement Think about--would it be a breach for the party to perform within 1 year. If no, statute for frauds doesn't apply, if yes, it applies.

C.R. Klewin, Inc. v. Flagship Properties, Inc.--Flagship hires Klewin as contractor project, oral agreement and press conference, but nothing written for entire project, just contract for specific part of project. Flagship hires different contractor for next phase. Holding “an oral contract that doesn't say performance will take more than 1 year is of “indefinite duration” and statute of frauds doesn't keep it from being enforceable. 

No formal contract but series of writings

Migerobe, Inc. v. Certina USA, Inc—Watchseller and department store, court finds agreement by integrating several documents including invoices, order forms, etc. 

Offer and Acceptance

Restatement § 20 Effect of Misunderstanding

1. If parties attach different meanings to manifestations, no mutual assent to exchange when a) neither party knows of the others' meanings b) each party knows the others meaning

2. Manifestations will be valid and use the meaning of one party when a) the party only knows of one meaning and the 2nd party knows of the 1st parties' meaning or b) the first party has no way to know the meaning of the 2nd and the 2nd has reason to know the meaning of the 1st.

Restatement § 24 Offer Defined

Offer is manifestation of willingness to enter a bargain, made in a way that leads the other party to reasonably believe his acceptance has been invited and will create a bargain. 

Restatement § 26 Preliminary Negotiations

Showing willingness to enter a bargain doesn't count as an offer if the other party knows or should know it's not intended as an offer.

Restatement § 30 Form of Acceptance Invited

1) An offer can invite or require acceptance any way the offeror wants

2) Unless the offeror specifies, acceptance can be in any reasonable manner or medium

Restatement § 32 Invitation of Promise or Performance

Unless specified, an offer means inviting the offeree to accept by return promise of performance or rendering performance, based on the offeree's choice. 

Restatement § 36 Methods of Termination of the Power of Acceptance

1) Offeree's power to accept can be terminated by a) rejection or counter offer by offeree b) time lapse c) offeror's revocation d) death or incapacity of either party

2) If the offer is based on a condition, its non-occurrence also terminates the offer

Restatement § 37 Termination of Power of Acceptance Under Option Contract 

Option contracts are held open even when there's rejection, counter offer, revocation, or death of the offeror 

Restatement § 38 Rejection

1) Power of acceptance terminated by rejection, unless offeror has shown contrary intention

2) showing intention not to accept the offer counts as rejection unless offeree shows intention to think about it further

Restatement § 39 Counter-offers

1) Counter-offers is an offer made by offeree proposing substitute bargain that is different from original offer

2) Making a counter-offer terminates ability to accept original offer, unless offeror shows it doesn't or the counter-offer shows other intention

Restatement § 40 Time When Rejection of Counter-offer Terminates Power of Acceptance

Rejection or counter-offer send by mail or telegram doesn't change ability to offer until its received, but if want to send different offer, it has to be received before the one first sent.

Restatement § 41 Lapse of Time

1) Power of acceptance is terminated at time specified, or if nothing specified, a reasonable time

2) Reasonable time is question of fact and depends on circumstances at time of offer

3) if acceptance mailed before midnight on day offer was received, it's accepted

Restatement § 42 Revocation by Communication from Offeror Received by Offeree

Power of acceptance terminated when offeror tells offeree doesn't want to enter contract 

Restatement § 43 Indirect Communication of Revocation

Power of acceptance terminated when offeror's actions inconsistent with intention to enter contract and offeree finds out about it

Restatement § 45 Option Contract Created by Part Performance or Tender

1) If an offer invites acceptance by performance creates an option contract when offeree begins performance

2) Offeror only has to perform on the option once offeree finishes performance in accordance with contract terms. Offeree is not bound to complete performance

Restatement § 50 Acceptance of Offer Defined; Acceptance by Performance; Acceptance by Promise

1) Acceptance means manifestation of assent to terms in offer in a way invited or required by offer

2) Acceptance by performance means doing at least part of what offer wants performed and also can be performance that works as return promise

3) Acceptance by promise means offeree “complete every act essential to making of the promise”

Restatement § 59 Purported Acceptance Which Adds Qualifications

If a reply to an offer makes acceptance conditional upon offeror's assent to other terms it's not an acceptance but a counter-offer

Restatement § 61 Acceptance Which Requests Change of Terms

Acceptance requesting a change of terms is okay unless it makes acceptance depend on consent to changed terms, then it's a counter-offer.

Restatement § 62 Effective of Performance by Offeree Where Offer Invites Either Performance or Promise

1) If the offer lets offeree chose to acept by promise or performance, beginning performance is acceptance by performance

2) Such acceptance is also a promise to complete performance

Restatement § 63 Time When Acceptance Takes Effect 

Unless the offer says otherwise a) acceptance is operative as soon as sent from offeree's possession, even if offeror never gets it but b) if it's under an option contract, acceptance only valid when reaches offeror

Restatement § 69 Acceptance By Silence or Exercise of Dominion

1) If offeree doesn't reply to offer, silence can only mean acceptance when a) offered services give benefit to offeree who had reasonable opportunity to reject them and to know compensation was expected b) offeror has let the offeree know he can show acceptance by silence and he actually intends to accept by silence c) previous dealings make it reasonable for offeree to tell offeror he doesn't accept

2) If Offeree does something inconsistent with offerors ownership of the property, offeree is bound to offered terms unless unreasonable. But if the act is wrongful towards offeror, it's not acceptance unless offeror okays it.

Restatement § 201 Whose Meaning Prevails

1) if parties have given term or promise the same meaning, that's its interpretation

2) If parties have given different meanings, it's interpreted by one of their meanings a) if 1st party only knew of one meaning and 2nd party knew of 1st party's meaning, or b) 1st party had no reason to know of another meaning and the other had reason to know of it 

3) Except for rules already stated, neither party is bound to the other's meaning, even if that means failure of mutual assent

Meeting of the minds

Raffles v. Wickelhaus—Contract agrees to send cotton on “Peerless” each thinks its a different ship, court says no meeting of minds so no binding contract 

Frigaliment Importing v. BNS Intern Sales—“What  is chicken?” parties disagree over age of chicken in term, court treated as interpretation instead of misunderstanding and says neither side had enough evidence to show meaning prevailed, later judge admits misunderstanding would have been better option.

Mirror Image Rule

Davis v. Satrom--A buyer of real estate sends a letter of intent to seller, seller changes terms and returns to buyer. Buyer sends unsigned agreement, some new terms. Seller signs and adds new conditions (approval of lawyer). Seller declines the contract, but buyer signs the agreement seller signs and sues for specific performance. The court thinks that the new terms are sufficiently material that there was no acceptance of the offer, only a counteroffer. (But why wouldn't the lawyer approve, other than the price change? Triantis thinks this case shows the problems 

of the traditional mirror image rule.)

New Terms—Acceptance or Counter-offer? 

Ardente v. Horan—Buyer mails deposit with letter requesting things in house, language in letter suggests acceptance conditional upon new terms, court decides its a counter-offer instead of acceptance. Could have gotten around this but stating they were accepting offer and just requesting additional terms.

Partial acceptance 

Mid-South Packers, Inc. v. Shoney's Inc—Shoney's claims agreement was requirements contract and they were overcharged b/c Mid-south promised to give 45 days notice before raising price in proposal letter April 17th, 1982. Shoney's argues they accepted proposal with first order in July 1982 and were not notified of price increase. Court doesn’t find requirements contract b/c Shoney's didn't bind themselves to only buy from Mid-South so no consideration. Means that proposal was a firm offer, valid for 3 months. Each order was acceptance, but only with regards to that order. Law says firm offer only open for 3 months, so after July 17th Mid-south could raise prices. 

Construction Industry

Arango Construction v. Success Roofing—Success gives bid to Arango (general contractor) but makes genuine error on estimate. Arango sues to recover cost of hiring new contractor after Success withdraws. The general contractor has to rely on the bids provided by subcontractors in order to make the overall bid. But the subs aren't explicitly promising to keep the offer open if the general gets the contract, and neither is the general promising to use the sub if the general gets the bid. So there's a problem: what if the sub "holds out" after the general gets the contract by relying on a low bid? What if the sub's estimate was bad? Who should bear the risk of that?

The doctrinal problem(s)

1. Offer doesn't quite cut it-- hard to treat the subs' bids as "firm offers" or options b/c there's no consideration

2. Promissory Estoppel doesn't quite cut it—they haven't promised anything to anyone, simply given an offer. 

3. Difference b/w promise and offer is a promise creates an obligation, an offer doesn't (not committed to an offer)

Solutions

1. Learned Hand—The default rule should be that the subcontractor is free to revoke his 

offer consistent with general contract principles. Let's not mess around with the doctrine, but rather make it clear that parties can contract around this (the subs can make firm offers, the generals can promise to use the subs, etc.) 

 2. Judge Traynor (Drennan v. Star Paving; Arango)--Worried about the reliance interest of the general contractors, Traynor in effect treats general's reliance as turning the sub's bid into a firm offer. (Triantis thinks the best way to characterize what Traynor's doing isn't through traditional notions like consideration and options but rather as an expansion of promissory estoppel to cases where there is material reliance on an offer rather than a promise.) Restatement adopts this approach: 87(2) --"An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice." 

Problems with Form Contracts 

Restatement § 32 Invitation of Promise or Performance

Unless specified, an offer means inviting the offeree to accept by return promise of performance or rendering performance, based on the offeree's choice. 

Restatement § 62 Effective of Performance by Offeree Where Offer Invites Either Performance or Promise

3) If the offer lets offeree chose to acept by promise or performance, beginning performance is acceptance by performance

4) Such acceptance is also a promise to complete performance

UCC § 2-207 Additional Terms in Acceptance or Confirmation

1) An acceptance can be either a “definite and seasonble expression of acceptance” or a written confirmation within reasonable time even if there are additional or different terms from the offer, unless the offeree makes his acceptance expressly conditional on agreement to new terms.

2) Additional terms should be considered proposals for addition to the contract and will become part of the contract between merchants unless a) the original offer limited acceptance to the terms of the offer b) the additional terms materially alter or c) they other party notifies objection within reasonable time

3) If both parties act as if there is a contract, that establishes a contract even if the writings don't show one. In that case, the terms are the ones they have agreed-upon with the UCC filling in any gaps. 

There are different interpretations of what happens to “different” terms

1) They do fall under section 2

2) Different terms can never be incorporated into the contract 

3) The very fact that the terms are different shows there was objection and notice under 2-207(2)c and terms cannot be incorporated (majority view)

UCC § 1-205 Reasonable Time: Seasonableness

a) “Reasonable time” depends on nature, purpose, and circumstances

b) “Seasonable action” means taking within time agreed, or if no agreed time, within reasonable 

UCC § 2-204 Formation in General

1) Contracts can be made in any way that shows agreement, including conduct that recognizes contract existence

2) An agreement can be found even if you can't pin-point the time of its making

3) Missing terms don't make a contract indefinite if parties intended to contract and there's a reasonable basis for giving a remedy. (Do need quantity)

UCC § 2-208 Course of Performance or Practical Construction

1) Course of performance relevant to determine meaning of terms

2) similar to restatement 203(b) for standards of preference

3) course of performance may show modification or waiver of agreement

Battle of the Forms under UCC

Garden Zemke Co. v. Dunham Bush, Inc--Gardner Zemke v. Dunham Bush

Term at issue is warranty, 1 year manufacturer’s warranty inGZ's order, DB’s acknowledgement has warranty disclaimers but parties still perform.

Common Law Approach—Under common law, acknowledgement with disclaimer would have been last offer then accepted when GZ paid for the coolers. (“last shot rule”)

UCC Approach 2-207--(contextual) Acknowledgement becomes acceptance even though it doesn’t have mirror terms b/c threshold for acceptance is lower. Material difference in terms not enough to make it a counter-offer. Only way it doesn’t become acceptance is if offeree expressly makes acceptance conditional upon new terms being incorporated. 

Problem then becomes what are the applicable terms? 

1. Additional terms—if acceptance has additional term, applies unless offeror objects

2. Materially different terms—can’t be accepted even by silence and drop out

3. Different but not materially different—not clear from language of statute, how this would be applied.

 Unfortunately, 2-207 doesn't tell us much about how "different" terms will be applied in one of the traditional battle of the forms cases. Three possible choices (explained in Gardner Zemke):

1) 2-207(2): look to see whether the different terms "materially alter" the original offer, and, if so, they are NOT simply included --the original terms control.

2) If the terms are really "different," they cannot be part of the contract, meaning that the original offer would control.

3) 2-207(3): Where terms conflict, those terms are "knocked out" and whatever default provision the Code would use is implied into the contract. Additional terms not in conflict are added in accordance with 2-207(2). (Gardner Zemke court adopts this approach).

Step-Saver Data Systems, Inc. v. Wyse Technology--Stepsaver wants to avoid disclaimer that TSL has put on boxtop. Stepsaver argues that acceptance happened before product was received and therefore box top disclaimer was proposal to change terms. TSL argues that invoice wasn’t enough of an acceptance b/c lacked concrete terms. Court finds offer and acceptance in pre-invoice oral agreement and rules UCC fills in any gaps while box-top would materially alter the agreement and wasn't accepted. 

TSL argues that SS kept ordering the software after having seen the disclaimer, repeated course of performance (2-208).  Court doesn’t buy it. 

Hill v. Gateway 2000 Hills buy computer over phone, contract of sale includes arbitration clause they didn't know about, contract was shipped with computer. Court says its fine for them to get it later if they can return the item after they see contract. Easterbrook says 2-207 doesn't apply b/c only one form and contract not formed until customer receives and keeps item. 

Negotiation and Closure

Restatement § 26 Preliminary Negotiations

Showing willingness to enter a bargain doesn't count as an offer if the other party knows or should know it's not intended as an offer.

Restatement § 27 Existence of Contract Where Written Material is Contemplated

Even when parties plan on writing out a contract, valid acceptances that happen before can be binding but can also be seen as preliminary negotiations

Restatement § 33 Certainty

1) Even if an offer is intended, can't be accepted unless its terms are reasonably certain

2) Reasonably certain requires basis to determine breach and providing a remedy

3) Missing or uncertain terms may show it wasn't really intended as an offer or acceptance

Restatement § 34 Certainty and Choice of Terms; Effect of Performance or Reliance

1) Terms can be reasonably certain even if either party has choice of terms during performance

2) Part performance can get rid of uncertainty and establish an enforceable contract has been formed

3) Reliance may provide a remedy even if remains uncertain .

If negotiations don't produce a written document, when can parties say there is an agreement?

Situation Management Systems, Inc. v. Malouf—Negotiations for contract renewal break down after Malouf had relied on promise of renewal and expanded before actual document was signed. Court upholds jury verdict that there was an oral agreement to renew, even if didn't work out all details or sign document. 

Arnold Palmer Golf Inc. v. Fuqua Indus, Inc.--Contextualist approach, 6th Circuit dismisses summary judgment order saying that court should look at extrinsic facts to consider whether parties had a binding agreement based on memo of intent

Empro Mfg. Co. Inc. v. Ball-Co Manufacturing Inc.--Textualist approach, Easterbrook looks at documents themselves and the fact that they included conditions on further approval. Reliance costs just part of business and denies awarding damages for them. 

What about when parties later agree to agree? 

Sun Printing & Publishing Assn v. Remington Paper & Power Co.--(Older Approach) Contract set price for first few months, then price and duration of price would be renegotiated each time. 

Dissent approach—parties intended binding contract, said Canadian Export price could be used to determine price. Overall quantity already provided, no question to intent. Doesn’t impose undue burden on courts to enforce, just have to use Canadian export price to fill in gap. 

Cardozo (majority) approach—result was nothing more than “agreement to agree” since so much was left to negotiation. Wants contracts to be more explicit in general. If terms are so uncertain (price locked in, monthly, etc.) it’s just an agreement to agree and court won’t engage in gap-filling exercise to figure out reasonable expectations. 

 City of Kenai v. Ferguson— (Modern Approach) Today court will fill in reasonable prices based on UCC. Where there is an active industry and market it’s very easy for court to set a price. Contracts involving real estate are traditionally “specifically enforced.” Harder for court to fill in the price, and some jurisdictions say they won’t “gap-fill” Lease 55 year term, every 5 years rent renegotiated. No question that contract is binding. Question for court is how to fill in the gap. 

City—says Ferguson reason the negotiations broke down. Or if no negotiation, gap-filling price should be market price with unique property, price is the highest that somebody is willing to pay. Ferguson—Since they already had agreement to agree, had good faith requirement in renegotiating price and highest use violates good faith. Court sides with Ferguson and orders fair market rather than highest use as reasonable rent.  

Good Faith in Contract Formation

In general, no good faith requirement until the contract is entered into. 

New England Insulation Co. v. General Dynamics Corp—General Dynamics held bid competition and promised to keep bids secret, instead revealed bid and engineering secrets to NEI Co.'s competitor. Court finds implied promise of good faith in bid process since otherwise wouldn't have requirement during negotiation. 

Good faith in modifications

Racine & Laramie, Ltd, Inc. v. Dept Parks and Recreation—Negotiations for modification break off b/w parties. Court finds no good faith requirement except as to terms already in the contract (e.g., if contract provided for renegotiation, would have good faith duty for that). 

Parol Evidence Rule

Restatement § 209 Integrated Agreements

1) An agreement is integrated when writing(s) constitute a final expression of one of more terms

2) The court determines whether an agreement is integrated preliminary to addressing interpretation or application of the parole evidence rule

3) If the agreement appears to be integrated b/c of completeness and specificity, it is assumed integrated unless other evidence shows it doesn't constitute a final expression (question of fact)

Restatement §210 Completely and Partially Integrated Agreements

1) Completely integrated agreement is a complete and exclusive statement of all terms

2) Partially integrated agreement is anything that is not completely integrated

3) The court determines whether an agreement is completely or partially integrated before interpreting the contract or applying the parol evidence rule

Restatement § 212 Interpretation of Integrated Agreement 

1) An integrated agreement is interpreted based upon the terms in the written agreement

2) If extrinsic evidence bears on interpretation, the trier of fact determines it, otherwise it's interpreted as a matter of law. 

Restatement § 213—Parol Evidence Rule

1) An integrated agreement discharges all prior agreements that are inconsistent with the agreement (“renders inoperative prior written agreements as well as prior oral agreements.”)

2) It also discharges prior agreements within the scope of the agreements

3) an integrated agreement that is not binding or voidable and voided, doesn't not discharge prior agreements. But in may render inoperative a term in a prior agreement that did not make it to the integrated agreement. 

Restatement § 214 Evidence of Prior or Contemporaneous Agreements and Negotiations

Prior and contemporaneous agreements can establish a) whether writing is integrated agreement b) whether writing is partially or completely integrated c) meaning of the writing, whether or not integrated d) illegality, fraud, duress, mistake, lack of consideration, etc. e) ground for rescission, reformation, specific performance, etc.

Restatement § 215 Contradiction of Integrated Terms

If document is partially or fully integrated, prior agreements that contradict terms of the written agreement are not admissible. 

Restatement § 216 Consistent Additional Terms

1) Evidence about consistent additional terms is admissible for a partially integrated agreements

2) Partially integrated agreement exists when writing omits a consistent agreed upon term that a) has separate, agreed upon consideration or b) under the circumstances, the term might naturally be omitted from writing

Restatement § 217 Integrated Agreement Subject to Oral Requirement of a Condition 

If written agreement also has agreed-upon oral condition for performance, the agreement is not integrated with respect to oral condition. 

UCC § 2-202

Written terms set forth as the final expression of agreement may not be contradicted by evidence of prior agreement or contemporaneous oral agreement but can be supplemented or explained by a) course of performance, course of dealing, usage of trade and b) evidence of consistent additional terms unless writing is fully integrated

Parol Evidence—Fully Integrated

Baker v. Bailey—Written contract for water access limits it to current occupants, occupants thought that it would be extended to “respectable” buyer. Instead, refused to subsequent buyer which lowers price of land. Parol evidence rule keeps oral evidence from being admitted b/c document was fully integrated. 

Parol evidence to rebut legal presumption

Masterson v. Sine—Court rules oral evidence should be admissible b/c parol evidence rule only applies to part of doc that is integrated. Even though oral evidence would rebut presumption, it's still allowed (§217)

Extrinsic Evidence in interpreatation, two approaches

WWW Associates, Inc. v. Giancontieri—If document is clear, can't introduce oral evidence that would make it ambiguous (§ 215) (Textualist)

Pacific Gas & Electric Co. v. G.W. Thomas Drayage & Rigging Co—Defendant argues indemnity clause only covered 3rd-party property, wanted to use extrinsic evidence to prove it. Extrinsic evidence admitted when “the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible” Court should use extrinsic evidence to help determine meaning of terms in contract and original intent of parties (§214(c)) (Contextualist)

Interpreting the Terms of the Contract

Restatement § 202

1) Words and conduct are interpreted in light of circumstances and principal purpose of parties

2) Writing interpreted as a whole and all writings interpreted together

3) Unless different intent shown a) language interpreted with prevailing meaning b) technical terms given technical meaning relating to technical field

4) Course of performance is given great weight in agreements with repeated performance

5) Manifestations of intent are seen as consistent with each other and course of performance, dealing, and usage whenever possible.

Restatement § 203  Standards of Preference in Interpretation

Standards of preference for interpretation: a) interpretation that gives reasonable, lawful, and effective meaning to all terms over one that leaves some terms unreasonable, illegal, or ineffective b) in weighted order express terms over course of performance, over course of dealing over usage of trade c) specific and exact terms over general language d) separately negotiated and added terms over standard terms

Restatement § 204 Suppying an Ommitted Essential Term 

If agreement leaves out an essential term, the court will supply a reasonable term. 

Restatement § 205 Duty of Good Faith and Fair Dealing

Every contract has duty of good faith and fair dealing in performance and enforcement (you can't contract out of this)

Restatement § 206 Interpretation Against the Draftsman

If ambiguous, meaning is generally chosen that works against the party who drafted the language. 

UCC § 2-204 (3)

Even if contract lacks terms, can still be enforceable if parties intended to contract and there is reasonable basis for determining remedy

UCC § 2-208

2) Course of performance relevant to determine meaning of terms

4) similar to restatement 203(b) for standards of preference

5) course of performance may show modification or waiver of agreement

UCC §2-305

1) Parties can have contract without price and substitute with reasonable price if a) don't say anything about price b) price is left to be fixed later and parties fail to agree c) price fixed in terms of a standard and standard not recorded by 3rd party

2) Price fixed by seller or buyer must be set in good faith

3) Price left for later determination  (but not by later negotiation of the parties themselves) that is not fixed due to fault by one party allows other party to cancel contract

4) If parties intend not to be bound unless price is fixed, and there isn't one, there is no contract.

Course of Performance, Dealing in Interpretation

Nanakuli Paving & Rock Co. v. Shell Oil Co, Inc.--Court uses course of performance, trade usage, and course of dealing to interpret “integrated” agreement. Decide price protection was an implied term of contract. Also argue good faith requirement. 

Implied Terms and Implied Covenant of Good Faith

Restatement § 205 Duty of Good Faith and Fair Dealing

Every contract has duty of good faith and fair dealing in performance and execution (you can't contract out of this)

Good Faith in Unforeseen Circumstances

Centronics Corp v. Genicom Corp—Money in escrow while final sales price being determined, Centronics wanted the undisputed part paid out, court ruled that contract did not require Genicom to pay out undisputed amount until final price settled and it wasn't a violation of good faith to keep the money in escrow, since that complied with the terms of the contract. 

Haines v. City of New York—Sewage plant created in small town paid for by NYC, original agreement didn't cover duration. Court fills in duration term of contract with “reasonable time” meaning until city no longer needs water, but not required to expand the plant to accommodate growth in the town b/c original parties didn't intend that. 

Modification

Restatement § 73

Performance of duty already owed does not count as consideration. However, performance that differs from duty can count as consideration. 

Restatement § 89

Promise modifying duties in contract not fully performed by either side are binding when a) fair and equitable in light of unforeseen circumstances or b) extent permitted by statute or c) justice requires enforceable b/c of material chance of position based on reliance

Restatement § 175--Duress

1) If party's assent is based upon threats by other party, contract is voidable by victim of threats

2) If assent is induced by 3rd party, contract voidable by victim unless other party to contract had no way of knowing of duress relies upon transaction

Restatement §176—Threats

1) Threats are improper when a) a crime or tort is threatened b) criminal prosecution is threatened c) bad faith threat of civil suit d) threat breaches good faith and fair dealing

2) Threat improper if exchange not on fair terms and a) threatened act would harm recipient and not benefit threatening party b) prior unfair dealing by threatening party increases effectiveness of threat c) threat is a “use of power for illegitimate ends”

Restatement § 273

Assent to discharging obligations only effective when a) there is consideration b) made when promise would be enforceable without consideration c) other party has relied to point where discharge would be enforceable as a promise

Restatement § 278

1) If party accepts  performance from other party that differs from original obligation, duty is discharged

2) If party accepts 3rd party performance in lieu of obligation, original obligor is discharged but if party didn't agree to 3rd party performance they can disclaim and hold original obligor to obligation. 

Restatement § 281

1) an accord is where obligee promises to accept a new performance to satisfy an existing duty, new performance will discharge original duty

2) Until the accord is performed, original duty is suspended unless there is a breach in the accord, if breached, obligee can enforce original duty or duty under accord.

3) Breach of the accord by obligee doesn't discharge original duty of obligor but can sue for specific performance of accord and damages for partial breach

UCC § 2-208

1) Course of performance relevant to determine meaning of terms

2) similar to restatement 203(b) for standards of preference

3) course of performance may show modification or waiver of agreement

UCC § 2-209

1) agreement modifying contract needs no consideration other than good faith

2) Agreements that require written modification need signature of party for modification

3) Statute of frauds must be satisfied for modifications

4) Attempt at modification can count as waiver

5) Waiver can be retracted through notification that strict performance will be required unless unjust b/c of reliance on waiver. 

Modification without additional consideration 

Angel v. Murray—Garbage collector asks city council for increase in fees due to unprecedented growth of city, although no additional consideration court rules other party voluntarily agreed to pay more, so it's enforceable. Cites (UCC 2-209 (1) and § 89(a)).

Written modification clauses 

Brookside Farms v. Mama Rizzo's Inc.--Brookside and MRI modified contract, MRI promised to write down modificiation b/c original contract had clause requiring all modifications in writing. MRI failed to write down that modification and all subsequent modifications. Court ruled that Brookside was justified in believing MRI originally had written down modification and would continue to write subsequent modifications. 

Expectation Damages

Restatement § 344 Purpose of Remedies

Remedies protect the following interests of promisee a) expectation interest=inteerest in getting benefit fro the bargain, puts him in as good a position as if the contract were performed b) reliance interest=interest in reimbursement for loss from reliance, puts in as good a position as if contract never made c) restitution interest=interest in getting back any benefit conferred on other party

Restatement § 345 Judicial Remedies Available

Judicial remedies available include a) money damages b) specific performance c) restitution of an item to prevent unjust enrichment d) money to prevent unjust enrichment e) declaring parties' rights f) enforcing arbitration

Restatement § 346 Availability of Damages

1) Injured party has right to damages for breach unless clam suspended or discharged

2) If breach didn't cause loss can get nominal damages (small sum)

Restatement § 347 Measure of Damages in General

In general, injured party gets expectation damages measured by b) loss of value to him of other party's performance plus b) any other loss including incidental and consequential caused by the breach minus c) costs avoided by not having to perform. Loss of value + consequential loss – avoided costs

Restatement § 348 Alternatives to Loss in Value of Performance

1) If can't prove loss in value, if breach delays use of property can recover rental value of property

2) If breach leaves defective or unfinished construction and can't prove loss in value, can recover damages for a) dimunition in market value or b) reasonable cost of completion or remedy if not disproportionate

3) If breach of conditional promise and not sure if even would have occurred if no breach, can get damages based on value of right at time of breach

Restatement § 349 Damages Based on Reliance Interest

Reliance damages can be alternative to expectation = Expenses in reliance-losses if contract had been performed. 

Restatement § 350 Avoidability as a Limitation on Damages

1) Unless stated in 2, damages not recoverable for losses that were avoidable

2) Losses are recoverable if injured party reasonably tried to avoid them 

Restatement § 352 Uncertainty as a Limitation on Damages

Injured party can only cover for reasonably proven damages

Restatement § 353 Loss Due to Emotional Disturbance

No recovery for emotional disturbance unless likely from breach or breach caused physical harm

Restatement § 354 Interest as Damages

1) If breach involves paying sum of money or performance with monetary value, injured party can obtain interest

2) Interest also allowed as justice requires on just compensation

Restatement § 355 Punitive Damages

Can't recover punitive damages for breach unless breach was also a tort that allows them 

Restatement § 370 Requirement that Benefit Be Conferred

Restitution allowed only to extent benefit conferred on other party by part performance or reliance 

Restatement § 371 Measure of Restitution Interest

Restitution can be measured by a) reasonable value to other party of what was received or b) increase in value 

Restatement § 373 Restitution When Other Party is in Breach

1) Subject to (2) injured party entitled to restitution for any benefit conferred on breaching party

2) Injured party has no restitutionary interest if he has performed completely and is simply waiting for payment

Expectation Damages can't put party better off than if contract had been performed

Freund v. Washington Square Press, Inc.--Trial court awards cost of publication, but not right damage amount b/c original contract only provided for royalties. Since no good evidence for royalty income, appellate court only allows nominal damage for breach. 

Cost of Completion v. Dimunition in Value

Restatement § 348 Alternatives to Loss in Value of Performance

1) If can't prove loss in value, if breach delays use of property can recover rental value of property

2) If breach leaves defective or unfinished construction and can't prove loss in value, can recover damages for a) dimunition in market value or b) reasonable cost of completion or remedy if not disproportionate

If breach of conditional promise and not sure if even would have occurred if no breach, can get damages based on value of right at time of breach 

Waste and Efficient Breach

Peevyhouse v. Garland Coal Mining Co.--Cost of performance was 25K, dimunition in value of property by non-performance only 300. OK Supreme Court awards difference in value instead of specific performance or expectation damages. Today estimates would be different b/c of environmental concerns. 

Foreseeability

Restatement §  351 Unforeseeability and Related Limitations on Damages

1) Only can recover for losses breaching party could reasonably foresee at contract formation

2) Loss may be foreseeable if it follows from breach a) in ordinary course of events b) special circumstances breaching party knew or should have known about 

Restatement § 353 Loss Due to Emotional Disturbance

No recovery for emotional disturbance unless likely from breach or breach caused physical harm

Foreseeable Consequential Damages 

Hadley v. Baxendale—Carrier had no way of knowing delay in performance would stop entire mill and generate such economic loss. Court only awards damages that were foreseeable at time of contract formation. 

Mitigation

Restatement § 350 Avoidability as a Limitation on Damages

1) Unless stated in 2, damages not recoverable for losses that were avoidable

2) Losses are recoverable if injured party reasonably tried to avoid them 

Restatement § 353 Loss Due to Emotional Disturbance

No recovery for emotional disturbance unless likely from breach or breach caused physical harm

Restatement § 355 Punitive Damages

Can't recover punitive damages for breach unless breach was also a tort that allows them 

Duty to Mitigate also has efficiency requirement 

Madsen v. Murrey & Sons Co—After breach, manufacturer sold goods for scrap, could have put them to higher use. Court changes damages accordingly. 

Duty to Mitigate requires reasonable efforts

Manouchehri v. Helm—Doctor reasonably trusted assurances of salesman to come repair machine, so didn't have duty to mitigate while awaited cure. 

Reliance Damages, Restitution, and Specific Performance

Restatement § 349 Damages Based on Reliance Interest

Reliance damages can be alternative to expectation = Expenses in reliance-losses if contract had been performed. 

Restatement § 357 Availability of Specific Performance and Injunction

1) Specific performance granted at court's discretion

2) Injunction against breach at discretion of court if a) duty is a forbearance b) duty to act and specific performance would be denied

Restatement § 358 Form of Order and Other Relief

1) Specific performance or injunction order will try to achieve purposes of contract, although may not be identical

2) Specific performance or injunction can be granted in part 

3) Can give damages with specific performance or injunction 

Restatement § 359 Effect of Adequacy of Damages

1) Specific performance or injunction not ordered if damages would be adequate protection

2) Adequacy of damages for part of performance doesn't mean can't have specific performance for other part

3) Specific performance or injunction can be granted even if there is a remedy besides damages but court will weigh availability of remedy as part of its discretion

Restatement § 360 Factors Affecting Adequacy of Damages

Adequate damages affected by a) difficulty of proving reasonably certain damages b) difficulty of getting substitute performance and c) difficulty in collecting damages

Restatement § 370 Requirement that Benefit Be Conferred

Restitution allowed only to extent benefit conferred on other party by part performance or reliance 

Restatement § 371 Measure of Restitution Interest

Restitution can be measured by a) reasonable value to other party of what was received or b) increase in value 

Restatement § 372 Specific Restitution

1) Specific restitution granted except when a) discretion with  373 would cause injustice b) under 374

2) Specific restitution can be conditional return of benefits granted to party seeking restitution

3) If specific restitution would work as well as money restitution, other party can pay instead 

Restatement § 373 Restitution When Other Party is in Breach

1) Subject to (2) injured party entitled to restitution for any benefit conferred on breaching party

2) Injured party has no restitutionary interest if he has performed completely and is simply waiting for payment

Restatement § 374  Restitution in Favor of Party in Breach

1) subject to (2) if party refuses performance b/c of breach by other party, breaching party entitled to benefit has already conferred or reliance in excess of loss caused by breach

2) If value of performance adequately serves as liquidated damages, no restitution owed

Restitution

US ex rel Palmer Construction Inc v. Cal State Electric Inc.--Innocent party does have to provide restitution for enrichment by breaching party, but can't be put in worse condition than if contract had been performed (e.g. can't pay more than original contract price)

Specific Performance 

Walgreen Co. v. Sara Creek Property Co—Specific performance at court's discretion. Posner says should be chosen when remedy difficult to calculate b/c it allows courts to get out of the way and the parties to negotiate price they consider worth it to void contract. 

	Damages
	Injunction

	Liability Rule (like expectation damages)
	Property Rule (performance or in contempt of court)

	Less supervision by court after award
	Court has to supervise to ensure performance

	Take out personal element of contract
	If  compelled, not always quality job

	There’s error in calculating damages

	Literal performance is what parties want and no error

	Cost of Assessment
	No difficulty in assessing b/c performance exactly what was bargained for 


Liquidated Damages

Restatement § 356 Liquidated Damages and Penalties

1) Liquidated damages allowed if reasonable approximation of loss caused by breach, unenforceable if seems a penalty

2) Term requiring bond as penalty is unenforceable if amount exceeds loss

Liquidated damages only allowed if approximate to expectation damages 

ePlus Group Inc v. Panoramic Communications LLC—Contract included casualty value, plus repossession and sale of goods. In the end innocent party was much better off than if contract had been performed, damages were too much like a penalty. 

Express Conditions

Restatement § 224 Condition Defined

Condition=event which must occur before party must render performance  

Restatement § 225 Effects of the Non-Occurrence of a Condition 

1) If subject to condition, performance can't occur until it happens or condition is excused

2) Non-occurrence discharges duty when it can't occur anymore

3) Non-occurrence is not breach unless he's supposed to make condition occur

Restatement § 227 Standards of Preference With Regard to Conditions

1) If unsure its a condition, interpretaton that reduces obligee's risk of forfeiture is preferred, unless event under obligee's control or he's assumed the risk

2) (1) preferred unless in doubt that a) obligee has duty to make event occur or b) event is condition of obligor's duty c) both a) and b) 

Restatement § 261 Discharge by Supervening Impracticability

If performance made impracticable b/c something happens that goes against basic assumption of contract formation, duty is discharged unless contract shows otherwise

Condition vs. Promise 

Merritt Hill Vineyards, Inc. v. Windy Heights Vineyards Inc—Condition of sale was seller get title insurance, didn't get the insurance, there was dispute between buyer and seller whether title insurance was a condition or a promise. Condition would discharge obligation, promise would not but would allow for consequential damages to seller if constituted breach. 

Presumption against forfeiture 

Howard v. Federal Crop Insurance Corp.--Dispute whether crop removal was condition or promise, court says it was a promise because there is a strong presumption against forfeiture

Interpreting express conditions 

Morin Building Products Co. v. Baystone Construction, Inc.--GM doesn't like the way siding looks on the side of factory, contract had said their architect must approve. Question of whether to apply individual standards or “reasonable person” standard to determine performance. Posner finds ambiguity in the contract in order to inject reasonable person standard b/c claims Morin never would have agreed to it otherwise. 

Implied or Constructive Conditions

Restatement § 237 Effect on Other Party's Duties of a Failure to Render Performance

Unless contracted out of, performance conditioned upon no uncured material failure by other party 

Restatement § 238 Effect on Other Party's Duties of a Failure to Offer Performance

If performances due simultaneously performance conditional upon other parties either rendering or offering performance of his part 

Restatement § 241 Circumstances Significant in Determining Whether a Failure is Material 

Significant circumstances for material failure are: a) how failure affects injured parties reasonable expectations b) availability of compensation for lost benefit c) whether party failing performance will forfeit d)  likelihood and ability of party to cure, including assurances e) how failing party's behavior comports with good faith and fair dealing

Restatement § 242 Circumstances Significant in Determining When Remaining Duties are Discharged

Uncured material failure discharges remaining duties of other party based on a) circumstances listed in 241 b) impact on injured parties ability to make substitute arrangements c) language in agreement about timeliness and deadlines and their importance

Restatement § 245 Effect of a Breach by Non-performance as Excusing the Non-occurrence of a Condition 

If breach contributes to non-occurrence of a condition his further duties are based on, non-occurrence is excused

Material Breach and suspension 

K & G Construction Co. v. Harris—Subcontractor materially breached by destroying house and refusing to cure, General withheld performance awaiting cure. Subcontractor still had duty to perform during suspension and thus breached when they decided suspension gave them ability to suspend. 

Substantial Performance in construction

Jacobs & Youngs, Inc. v. Kent—Contractor uses different brand of pipe than specified in contract, Cardozo says that breach is relatively small to purpose of contract and thus contractor only has to pay the difference in value instead of value to cure b/c breach wasn't “material” based on fairness and equity.  Triantis thinks that’s a mistaken approach. Default rule of material breach is what parties originally would have agreed to. Far better to enforce term parties would have agreed to rather than think about equity and fairness. By thinking about what parties originally intended, you will arrive at fair and equitable decision 

Anticipatory Repudiation

Restatement § 250 When Statement of an Act is a Repudiation

Repudiation is a) statement by obligor that he will commit a breach that would give claim for damages b) voluntary action which makes obligor unable to perform without breach

Restatement § 251 When a Failure to Give Assurance May be Treated as a Repudation

1) If obligee worried, can ask for assurance and suspend performance until assurance is received

2) If obligor fails to give assurance within reasonable time, counts as repudiation

Restatement § 252 Effect of Insolvency

1) If obligor is insolvent and obligee is worried, can suspend performance until receives assurance by performance, offer of performance or security

2) Involvency means ceased to pay debts or cannot pay them 

Restatement § 256 Nullification of Repudiation or Basis for Repudiation

1) Repudiation can be retracted if injured party gets retraction before has accepted or relied on repudiation

2) Repudiation nullified if events creating repudiation have ceased to exist before injured party accepts or relies on repudiation

Restatement § 257 Effect of Urging Performance in Spite of Repudiation

Still a repudiation with same effects even if injured party urges other party to perform 

Anticipatory Repudiation 

Taylor v. Johnson—Court finds two repudiations, first when horse was sold was later withdrawn b/c parties agreed to go to Kentucky. Delaying performance was not repudiation, repudiation must make performance impossible, not just improbable. Breach was by mare owner because didn't wait for time of performance to be due.

Assurances

Koch Materials Co. v. Slurry Seal—Slurry refuses to assure Koch that subsequent buyer will honor agreements. If party doesn't reassure within reasonable time, counts as a repudiation and innocent parties obligations are discharged. Also can suspend performance while awaiting assurance. 

Impossibility, Impracticability, and Frustration (All about risk allocation)

Restatement § 261 Discharge by Supervening Impracticability

If performance made impracticable b/c something happens that goes against basic assumption of contract formation, duty is discharged unless contract shows otherwise

Restatement § 265 Discharge by Supervening Frustration

After contract formation, if principal purpose is frustrated by occurrence or non-occurrence of basic assumption remaining duties discharged unless contract shows otherwise 

Impracticability has a high threshold

Karl Wendt Farm Equipment v. Int'l Harvester—IH sold tractor division to company that didn't honor KW's dealership agreement. Court ruled that did not constitute impossibility, could have enacted termination clause or required buyer to honor agreements. Difficulty and improbability don't count as impracticability. Also “mutual profit” not considered an original premise for purposes of frustration 

Risk Allocation and Unforeseen Events

Alabama Football, Inc. v. Wright—WFL went bankrupt, unforeseen occurrence did excuse them for honoring Wright's contract to play for them, however they were not entitled to return of advance. Court looks at risk allocation in document to determine who should bear risk of unforeseen event. 

Mistake

Restatement § 152 When Mistake of Both Parties Makes Contract Voidable

1) Contract voidable by adversely affected party when mistake about basic assumption was made by both parties and mistake has material effect on contract unless risk was allocated to adversely affected party

2) Material effect is determined by looking at relief options through reformation, restitution or otherwise

Restatement § 153 When Mistake of One Party Makes a Contract Voidable

Mistake by one party about basic assumption that has material effect on performance and harms mistaken party is voidable if he doesn't bear the risk of the mistake (154) and a) mistake makes enforcement unconscionable or b) other party caused or should have known about mistake

Restatement § 154 When Party Bears the Risk of a Mistake

Party bears risk when a) allocated in agreement or b) he knows that his limited knowledge about risks but thinks its sufficient or c) court allocates risk to him

Restatement § 20 Effect of Misunderstanding

1) If parties have materially different meanings, no “mutual assent” when a) neither party knows of others meaning or b) each party knows other party knows the others meaning

2) Use a parties' meaning when a) that party only knows its meaning or b) that party doesn't know of other meaning and other party does know of 1st parties' meaning

Restatement § 201 Whose Meaning Prevails

1) if parties have given term or promise the same meaning, that's its interpretation

2) If parties have given different meanings, it's interpreted by one of their meanings a) if 1st party only knew of one meaning and 2nd party knew of 1st party's meaning, or b) 1st party had no reason to know of another meaning and the other had reason to know of it 

3) Except for rules already stated, neither party is bound to the other's meaning, even if that means failure of mutual assent

Mutual Mistake and Risk Allocation

Lenawee County Board of Health v. Messerly--Land purchased and then condemned b/c of predeceding owner’s fault. Buyer’s were purchasing for investment but seller’s didn’t know about problem with tank. Becomes problem of mutual mistake,  Buyer’s also plead lack of consideration b/c return promise was worthless. Trial court says no misrepresentation (not appealed) and orders buyer to pay balance owed. Court of appeals finds “mutual mistake” Court points to “as is” clause and says that it and the integration clause allocated risks to buyer and that they have to pay. 

Unilateral Mistake and Misrepresentation

Lanci v. Metropolitan Insurance Co.--Insurance company should have known of different meaning Lanci had of policy b/c included in letter and they didn't correct his understanding. Unilateral mistake known to other party which allows him to void the settlement agreement for a higher payout. 

Unconscionability

Restatement § 178 When a Term is Unenforceable on Grounds of Public Policy

1) Promise or term is unenforceable b/c of public policy when legislation says so or public policy interests outweigh enforcement interests

2) To measure enforcement interest, consider a) parties' justified expectations b) forfeiture that would happen from non-enforcement c) special public interest in enforcement

3) Measuring public policy interest, look at a) strength of policy based on legislation and judicial decisions b) if non-enforcement assists policy c) seriousness and extent of deliberate misconduct d) connection b/c misconduct and term in agreement 

Restatement § 208 Unconscionable Contract or Term 

If contract or term is unconscionable at formation, court can refuse enforcement, or can enforce non-unconscionable part, or may limit application to avoid unconscionable result. 

UCC § 2-302

1) If court finds contract or term to be unconscionable at formation, can refuse to enforce contract, or may enforce non-unconscionable part, or may limit application of clause to avoid unconscionable result.

2) When unconscionability is claimed, parties have reasonable opportunity to present evidence about context to help court determine unconscionability. 

Carnival Cruise Lines v. Shute

Forum selection clause upheld even though Plaintiff argues it would rob them of “day in court” b/c can't afford litigation in forum selected. Also, Plaintiff argues it's an adhesion contract, court doesn't buy it. 

Williams v. Walker-Thomas Furniture Co.

Furniture store has clause in contract that allows it to apply installment payments pro rata to all items out and so repossess all items when one item is defaulted in. Customer contends unconscionability, circuit court agrees based on procedural (manner of negotiation) and substantive (one-sidedness of obligations assumed) unconscionability. 

Restraints on Trade—Not Tested on This

Restatement § 188

1) Promise to refrain from competition that imposes a restraint is unreasonable when a) restraint greater than needed to protect promisee's interest or b) hardship to promisor and public injury outweigh promisee's need

2) Promises that impose restraints include a) promise with seller of business not to compete with buyer if it would injure value of business sold b) Promise by employee or agent not to compete with employer c) promise by partner not to compete with partnership

Hopper v. All Pet Animal Clinic

Covenant not to compete is construed against party seeking enforcement, has burden to prove covenant is reasonable and necessary. 

