Contracts Checklist

ALWAYS LOOK AT “WHAT PARTIES WOULD HAVE ORIGINALLY INTENDED”

I. Consideration

A. Bargained for exchange or promises or performances

B. Counts even if return promise is something party already planned on doing, but not if already bound by earlier agreement b/w parties

C. Return promise can be forbearance (Hamer) or “best efforts” 

II. Reliance--Party, as expected, relied on assurances from other party and is entitled to recover amount spent in reliance 

III. Promissory Estoppel--No consideration, but if promise intended to induce reliance and does, party entitled to damages to avoid injustice (Rickett) , exceptions are promises to charity and marriage settlements

IV. Option Contract--Contract to hold open an offer, needs consideration and only open for reasonable time

V. Statute of Frauds—when a contract must be in writing

A. Applies when contract for sale of land, marriage, or contract performed later than 1 year.

B. Need writing signed by party it's being enforced against, but can be pieced together from docs. (Migerobe) 

C. 1 year agreement only applies when it would be a breach to perform earlier than 1 year (Klewin) 

VI. Offer and Acceptance

A. Mirror Image rule—Traditional--no offer and acceptance until meeting of the minds (last shot rule)

B. Now just have to agree on essential terms and court will fill in other gaps if needed, although if acceptance is conditional upon new terms, that's a counter-offer, not an acceptance 

VII. Battle of the Forms

A. Contextual approach in UCC 2-207, acceptance when both parties mean to agree, even if there are some differences in terms but different approaches to different terms (Gardner Zemke)

1. New terms that materially alter at not included

2. Different terms knock each other out and UCC gap-fillers apply

B. Mirror image rule (common law) says that last offer sent is governing agreement 

VIII. Negotiation and Closure

A. Negotiations can form a contract even absent a written agreement 

1. If parties intended the written document to be a formalization of the agreement (SMS v. Malouf)

2. Contextualist approach, looks at things besides written document (Arnold Palmer) 

3. Textualist will only look at written memo of understanding (Empro)

B. If parties later agree to agree and don't manage

1. Court can say no agreement (Old Rule) Sun Printing or Court can gap-fill (New Rule) City of Kenai

IX. Good Faith Requirement

A. Implied, but only once contract is agreed-upon, not needed in formation (New Eng. Insulation)

B. Only applies to terms in contract, not to renegotiation (Racine)

X. Parol Evidence Rule

A. First decide if document is integrated

1. Fully integrated

a. No new evidence allowed about other terms, 

b. Interpreted based on terms in agreement 

2. If partially integrated

a. Evidence about additional, non-contradictory terms allowed

b. Interpreted based upon terms in agreement and extrinsic evidence of additional terms

c. Can allow extrinsic evidence about additional terms if it rebuts legal presumption (Masterson)

B. To decide integration court will look at extrinsic evidence in deciding integration, by may not allow it to be considered for interpretation based on findings of integration 

C. Interpretation and extrinsic evidence

1. Textualist approach—can't allow extrinsic evidence that would make ambiguity in a clear document (WWW Associates) 

2. Contextualist approach—Can allow extrinsic evidence to prove meaning to which term is “reasonably susceptible” even if not most obvious (Pacific Gas)

XI. Interpreting the Terms of the Contract 

A. Preferred interpretation explains all the terms fairly

1. Express Terms>Course of Performance>Course of Dealing>Usage of Trade (Nanakuli)

2. Specific and exact terms>general language

3. Specifically negotiated terms> boilerplate language

B. Court will supply any reasonable term that has been left out

C. If ambiguous, interpreted against the draftsman

XII. Good Faith in Execution

A. Every contract has implied duty of good faith, can't contract out of it

B. When dealing with unforeseen circumstances, only good faith for original terms (Centronics) or based upon original intent of parties (Haines)

XIII. Modification

A. Consideration

1. Old rule—need additional consideration for duties

2. New rule—okay if parties agree to modification without consideration as long as voluntary and not under duress (Angel Murray)

B. Limiting modification in agreement 

1. Can't contract out of ability to later modify an agreement

2. Can restrict the type of modification that will be valid (eg, written, signed, etc.) (Brookside)

XIV. Expectation Damages

A. Presumption in breach is to award expectation damages

B. Idea is to put non-breaching party in position it would have been in had contract been fully performed 

1. Exception: Can't be put in better position through breach (Freund)

XV. Cost of Performance v. Dimunition in Value

A. If cost of performance is substantially more than dimunition in value from non-performance, court, using doctrine of waste, might only award dimunition in value (Peevyhouse)

XVI. Foreseeability--Non-breaching party can only recover for damages other party knew about or could have reasonably foreseen (Hadley) 

XVII. Mitigation

A. Once non-breaching party is aware of breach, has duty to use best efforts to mitigate damages (Madsen)

B. Awaiting cure based upon reassurance is reasonable (Manouchehri) 

XVIII.  Alternatives to Expectation Damages

A. Reliance Damages--Party can receive damages up to amount it relied on agreement 

B. Restitution--Party (either breacher or non-breacher) can receive restitution damages for unjust enrichment, however non-breaching party can't be made to pay more than value of contract (Palmer)

C. Specific Performance --Awarded at court's discretion when expectation damages would be difficult to calculate or wouldn't provide adequate remedy (Walgreen) Allows parties to negotiate themselves over who values performance more (Coase Theorem) 

XIX. Liquidated Damages

A. Only allowed if a reasonable approximation of expectation damages

B. Can't seem like a penalty (ePlus)

XX.  Conditions

A. Condition=event or occurrence that must happen before peformance is required

B. Breach of Promise v. Breach of Condition 

1. Breach of promise doesn't discharge obligation but allows compensatory damages

2. Breach of condition discharges other parties obligation 

3. Presumption against forfeiture will lead court to prefer interpretation of promises over conditions

a. Unless breaching party was responsible for creating condition or other party has assumed risk

C. Express Conditions--Conditions written into the contract

D. Implied Conditions

1. Every contract has an implied condition that no uncured material failure by other party

2. Upon material breach, other party must allow time to cure, but duty suspended through 

3. If no cure within reasonable time, it's a repudiation of the contract 

4. In construction, don't need exact performance, rather need “substantial performance” and then pay damages for change in value

XXI. Anticipatory Repudiation

A. Implied repudiation only happens when performance is rendered impossible, not  just impracticable (KY horses)

B. If worried about breach, can ask for assurances and suspend performance until received, if not received, repudiation

XXII. Impossibility, Impracticability, Frustration of Purpose (All about risk allocation)

A. Impracticable=unforeseen event that goes against basic assumption of contract formation, discharges duty

B. Frustration=unforeseen occurrence that frustrates basic purpose of contract, discharges duty

XXIII. Mistake (Also about burden of risk)--Mistake only voids a contract if that party didn't bear burden of risk (Lenawee County) and contract becomes unconscionable or if other party knew of mistake and didn't say anything (Lanci)

XXIV. Unconscionability—Determined at time of contract formation (would they have agreed to it?)

A. Catch-all for other things required by common law (duress, lack of consideration, mistake, undue influence)

B. Procedural—manner of negotiation, “bargaining process tainted by non-disclosure and incapacity (Walker-Thomas)

C. Substantive—terms themselves are severely unfair 

D. Think of “benign” reason for term in contract 

