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I. CONSTITUTION AND EMPIRE

Somersett’s Case, US SC (1772)
· Stewart brought slave (Somersett) with him to England.  Somersett escapes, is recaptured and place on ship to be taken back to Jamaica.  Somersett sues for writ of habeas corpus

· England has no law authorizing slavery.

· Slavery can be supported only be positive law (cannot be moral or political).  Absent a positive law allowing slavery, slavery is prohibited.
· Standard interpretation: Slavery abolished in England. 

· IMPORTANT: Slavery, however, remained in the colonies because there was positive law in the colonies (enacted by colonial legislatures) permitting slavery

· Narrow interpretation: A person cannot take a slave out of England to be sold abroad.

Dred Scott v. Sandford, US SC (1856)
· Dred Scott is a slave.  In 1834 he is taken from MO (a slave state) to IL (a free state).  In 1836, he is then taken to Fort Snelling in the upper LA territory, which under terms of MO Compromise was a free territory

· FIRST ISSUE: Did federal court have diversity jurisdiction, i.e., was Dred Scott a citizen?

· Holding: Dred Scott was not a citizen.  He is a black, and blacks were not members of any political community at the time of the Founding and therefore are not part of “the people” (i.e., citizens) under the Constitution
· Reasoning: “People of the US” as used in the Constitution means “citizens”; this makes sense because in a republic the citizens must be the people

· “Citizenship” defined as “participation in the polity”

· Feldman: This is a political, not a moral or positivist argument because tries to define what a polity is, which is the fundamental question of politics

· Blacks not members of a political community (unlike, say, Native Americans), so they are not citizens and therefore have no rights under the Constitution

· SECOND ISSUE: Did Dred Scott gain his freedom by being carried into IL and Fort Snelling?

· IMPORTANT: Having decided the first issue against Dred Scott, this part of the opinion is unnecessary, but Taney goes on for policy reasons (wanted to “settle” the constitutionality of slavery)
· Somersett would auger “yes” because no positive law in IL or Fort Snelling establishing slavery

· Holding: Dred Scott did not gain his freedom by being carried into IL.  Slaveholders carry their rights (including their property rights) with them into free states under the Due Process Clause of the Fifth Amendment.  Further, Dred Scott did not gain his freedom by being carried to Fort Snelling.  There can be no territory where the US Constitution does not apply or reach, so slavery in the territories must be upheld under the Due Process Clause of the Fifth Amendment and the MO Compromise therefore is unconstitutional.

·  Reasoning: 

· Clause in Constitution giving US power to make regulations for territory applies only to territories US held at the time of ratification

· Confederacy had no power to accept cession of territory from Great Britain, but had natural right as 13 independent sovereignties (political communities) to accept territory for their mutual benefit

· “No power” = no positive law

· Taney says under the Articles the US was not a country

· IMPORTANT: Government of US, however, now has no power to hold territory as colonies indefinitely.  US government under the Constitution now is a government of limited powers ( implication is that if government not given power to do a thing (such as hold territory as colonies indefinitely), it does not have a right to do that thing

· Here we see a tension between natural (international) law, which allows government to accept territory for its mutual benefit, and constitutional (positive) law, which Taney says prohibits this

· THUS, under the Constitution, because US government only has those powers given to it by the Constitution, US government may not govern territories differently than states
· Reconciling this with Somersett:

· Dred Scott is the polar opposite of Somersett, which said laws in the territories (i.e., laws abroad) may be different from laws at home.

· Somersett said that slavery may exist only as a matter of positive law and that where there is no positive law a slave is free.  Taney says there is a positive law keeping Dred Scott a slave in both IL and Fort Snelling, and that positive law is the US Constitution (or more precisely, the Due Process Clause of the Fifth Amendment, which prohibits deprivation of property without due process) ( i.e., Somersett poses no challenge because the US Constitution is a positive law authorizing slavery
· Further, the only thing that governs the US is the US Constitution, which is positive law (so we don’t care about natural law or the positive law of other nations)

· Constitution did not necessarily receive the English common law (which includes Somersett)

· Constitution must be held to apply to upper LA territory to keep Dred Scott a slave because otherwise there would be no positive law authorizing slavery in the upper LA territory, meaning upper LA territory would be governed differently than states (which Taney says is unconstitutional) 

· Why/How Taney did what he did:

· Wanted to take question of slavery out of Congress

· Jurisprudential motivations: Congress cannot take away property rights when people travel into other jurisdictions (so by extension, Constitution must extend into territories)
· Political motivations: Wants to take power over slave question from Congress to Courts

· Tried to analogize national government to England and the territories to the 13 colonies to gain sympathy

· Built on Lockean notion that there is a natural right to property and that US government is a limited government which cannot deprive property rights without due process of law

· Thus, a government that claims it can govern territories without restriction (including safeguards on property rights) is no government at all

· Taney, however, must therefore rest on notion that the right to slaves is a natural property right (contrasts with Somersett, which says slavery exists only as  positive law)

· Taney says property (including slavery) is one of those natural rights so inviolable that no positive law may strike it down

· Natural rights vs. realist view:

· Natural rights view: Property is a natural rights whose violation delegitimizes government because the whole purpose of government is to protect private property rights

· Realist: Property is what the government says it is

Downes (Insular Case), US SC (1901)
· ISSUE: Is tariff law raising tariffs on goods from PR constitutional under the Uniformity Clause of the US Constitution, which requires that tariffs be “uniform” throughout the US?

· Territory clause in US Constitution shows that territories are not part of the “United States”

· Opinion goes on to address the question, “Does the Constitution follow the flag?”

· Brown (opinion author) distinguishes Dred Scott, which held the US government cannot hold territories permanently as territories, by saying Dred Scott mistakenly said slavery was a property right (which contention was dicta and in any case was overturned by the Civil War)

· Holding: Territories are not part of the US until Congress makes them states

· Natural rights automatically exist in the territories, but remedial rights do not exist in the territories unless explicitly granted by Congress
· Natural rights, including property rights, always preserved after conquest (Johnson)
· Remedial rights, i.e., political rights, include the right to vote and the right to a jury trial

· Implicitly, then, the US government may govern people in the territories without regard to their non-natural rights

· Reasoning: Court takes pains to distinguish “Anglo-Saxon” US way of doing things from “uncivilized” peoples in the colonies because (1) doesn’t want to have to say US cannot hold territories unless it one day intends to make them states and (2) wants to say US doesn’t have to grant all rights in US Constitution to people in the territories because people in territories not part of the “Anglo-Saxon” tradition

· Dissent (Harlan): The US government is one of limited powers, so Congress can exercise no powers not granted by the Constitution (i.e., Congress has no inherent powers under the “law of nations”)

· Thus, US may not acquire territories unless it intends to make them states, because no such power granted by Constitution

· CENTRAL CONCERN: Ours is a republican government, which means all people come together to set policy.  Once you become an empire you are no longer a republic because an empire lacks citizen participation by all (i.e., cannot be both a republic and an empire)

· It’s better for US not to become a world empire than to give up the Constitution’s status as a protector of liberty ( US Constitution says it is the “supreme law of the land,” a phrase inextricably connected under Magna Charta with the notion of due process

· Dissent can also be used to support the proposition that the Constitution does follow the flag

Ahrens v. Clark, US SC (1948)

· Petitioners are German nationals being held in Ellis Island awaiting deportation.  They sue for habeas corpus.
· Holding: District court lacks habeas jurisdiction since prisoners outside its territorial jurisdiction

· A federal district court lacks statutory habeas jurisdiction over prisoners outside its territorial jurisdiction
· Dissent: It seems like the holding is saying that in order for a habeas claim to be brought, the jailer and prisoner must be in the same place.  Douglas claims not to reach this question, but logically he must (since by definition a court cannot order a jailer to produce a prisoner unless the jailer is within the court’s jurisdiction)
· Cooley as authority: For a writ to be issued, all that matters is that the jailer is within the jurisdiction of the court.  It does not matter whether the prisoner is also within the court’s jurisdiction

Descending order of arguments to make: Text, structure, history, philosophy

Johnson v. Eisentrager, US SC (1950)

· Petitioners are German nationals alleged to have been aiding Japan in China after Germany surrendered.  Nationals alleged to have “breached the terms of an act of surrender”

· Petitioners tried and convicted by military commission in China (which the US was not occupying) and then transferred to Germany (which US was occupying) to serve their sentences.  Sought writ of habeas corpus in DDC

· DDC dismissed petitioners’ claims under Ahrens, which said a court lacks statutory habeas jurisdiction over prisoners not within the court’s territorial jurisdiction

· DC Cir. reversed, saying court has constitutional habeas jurisdiction under the “judicial power” of the US (i.e., inherent constitutional power in judiciary to review executive branch decisions, including military commissions ( “where there’s a right there must be a remedy” (Marbury)

· Constitutional habeas jurisdiction must lie because there’s a right that must have a remedy inherent constitutional power in judiciary to review executive branch decisions, including military commissions)

· Holding: Reverses DC Cir.  DDC lacks (statutory) habeas jurisdiction over alien enemies outside its territorial jurisdiction
· Reasoning: 

· There’s no precedent for issuing a writ on behalf of an alien enemy who has never been within the territorial jurisdiction of the US

· No statutory or constitutional text support the petitioners’ claims

· Practical problems with petitioners’ position:

· Petitioners claim they were fighting for the Japanese, not the Germans

· Witness difficulties: Are you going to subpoena Japanese and German commanders to testify for petitioners?

· Hampering of war effort: Would fetter commanders’ effort to reduce enemies to submission if those captured could claim they had rights/had place to go to appeal

· BUT, should there be a distinction between allowing habeas claims during wartime and allowing them during post-wartime?

· Two reasons for having different standards during wartime and post-wartime:

· Idealistic reason

· Cynical reason: Allow habeas claims to win the people’s hearts and minds

· Downes: Natural rights are not the same thing as constitutional rights (natural rights extend to territories, but not all constitutional rights do; therefore, some constitutional rights are not natural rights), and habeas corpus is not a natural right

· BUT, Downes says “access to courts of justice” is a natural right

· Dissent (Black): The US government is a government of limited powers, and when it exceeds those powers court exist to step in and prohibit that impermissible exercise of power

· The majority fashions an “indefensible doctrine” that allows the executive to act outside the review of US courts by moving/taking prisoners outside US territory, thus opening the door to indefinite detention overseas, even of US citizens

· Majority’s response: It’s better to have the executive act outside his proper sphere during wartime than to have courts do so, because in times of war the nation’s survival is at stake ( i.e., some constitutional violations by reason of exigent circumstances should lie outside the realm of review by the courts

Reid v. Covert, US SC (1957)

· Petitioners are two women convicted by military commissions under the UCMJ for murdering their husbands while accompanying them on overseas assignments

· First ruling: Permissible to try petitioners by military commissions.  Court relied on:
· Ross: US had set up consular courts in foreign countries to apply US law when US citizens violated laws in foreign nations.  Petitioner had been tried in one such consular court

· Downes: Court said right to jury trial was an “artificial” right that did not apply in the insular territories.

· Second ruling (rehearing): Not permissible to try petitioners by military commissions
· Court dismisses Ross as a “relic from a different era”

· Court distinguishes Downes because (1) the Insular Cases were founded on the notion that residents of territories had “wholly dissimilar traditions,” whereas Reid involves a citizen (an “Anglo-Saxon”) and (2) the court repudiates the argument that the Bill of Rights does not apply in certain expediencies

· The Constitution applies wherever the government acts ( structural, rights-protecting account of the Constitution

· Concurrence (Harlan): The US Constitution creates a government of limited powers, so the fact that a power is not granted to Congress does not mean that Congress automatically has it

· There should be a case-by-case analysis of what rights apply overseas; this is the proposition the Insular Cases stand for

U.S. v. Verdugo-Urquidez, US SC, 1990

· Petitioner is a Mexican drug lord arrested by Mexican police at US behest and brought to US border, where he was then rearrested by US marshals

· DEA sought and received approval from Mexican judicial police to search petitioners Mexicali residence, where agents found incriminating evidence.  The DEA did not obtain a search warrant, and accompanied Mexican agents in the search

· Extraterritoriality: When a jurisdiction reaches outside its boundaries to exercise authority over persons not within its boundaries (this is called “extraterritorial jurisdiction)

· Petitioner claimed that Mexicali search violated his 4th Amendment rights.  Issue is whether all rights connected to the Constitution are based on citizenship

· 9th Cir: Excluded the evidence obtained in the Mexicali search, relying on:

· Reid: Military wives were entitled to trial rights outside the US.

· “It would be odd indeed” that petitioner would be entitled to 5th and 6th Amendment rights but would not have 4th Amendment rights because the search too place outside the US

· The 4th Amendment refers to “persons,” whereas the 5th and 6th refer to “the people.”  Does that mean 4th Amendment protections run more broadly?

· Petitioner now has 5th and 6th Amendment rights because he is being tried in the US.  Therefore, the government’s argument must be that because the search occurred outside the US (even though petitioner was inside the US at the time of the search), the petitioner cannot challenge the search under the 4th Amendment

· The Constitution travels with and constrains the government wherever it acts.  The US government may not act outside the Constitution

· NOTE: Absent involvement by US officials in the search, there would not be a colorable constitutional claim ( problem then would be only a rules of evidence/conflict of laws claim

· Holding (Rehnquist): Petitioner cannot challenge search on 4th Amendment grounds.  The 4th Amendment does not operate to protect an alien tried in the US against searches conducted outside the US
· Reasoning:

· Constitutional rights abroad:

· The Insular Cases demonstrate that even in a territory, not every constitutional right applies

· Dorr: The Constitution does not of its own force carry the right to a jury trial into an unincorporated territory

· The implication is that if this is true of territories, it must also be true of aliens in foreign countries

· BUT, these cases deal with jury rights.  Fundamental rights extend into the territories.  We need to address whether the 4th Amendment protections are fundamental rights

· The 5th Amendment and citizenship:

· Eisentrager: Aliens outside the US lack 5th Amendment rights (connection between habeas and 5th Amendment rights (access to the courts))
· NOTE: Does Eisentrager really reach the 5th Amendment question?  If it does, doesn’t that mean Rehnquist thinks Eisentrager is a constitutional case (see Rasul)?

· The implication is that if there are no 5th Amendment rights abroad, there are no 4th Amendment rights either
· Reid: 5th Amendment rights abroad granted only to US citizens.  Reid motivated by fact that petitioners were US citizens

· Reid and the Harlan concurrence:

· The Harlan concurrence was the real Reid holding because it was less sweeping than the 4-person plurality

· Harlan wanted to determine whether the applicability of constitutional protections outside US boundaries by reference to the particular circumstances of the case, one of which in Reid was the women’s citizenship

· BUT, Harlan’s concurrence doesn’t explain what the particular circumstances motivating a decision should be ( doesn’t reach the question of citizenship

· Rehnquist gets to say what Harlan meant by “particular circumstances” ( that’s what you get to do when you apply precedent

· Dissent (Brennan): Mutuality principle between obligations and criminal protections

· Mutuality principle works on two levels:

· (1) If we’re going to prosecute someone extraterritorially, we must simultaneously confer US constitutional protections extraterritorially (i.e., if we can punish, we should also have to protect)

· (2) (Pragmatic argument) We want others to afford us our constitutional protections and to inculcate our values, so must afford our constitutional protections overseas

Rasul v. Bush, US SC, 2004

· Gitmo detainees sue for writ of habeas corpus.  Note: Not everyone in Gitmo was detained in Afghanistan (e.g., some were detained in the former Yugoslavia)

· Why Bush placed detainees at Gitmo: 

· 1903 Gitmo lease says Cuba retains “ultimate sovereignty” over Gitmo, but US exercises “complete jurisdiction and control” (which jurisdiction and control was made possible under the Insular Cases)

· Relied on 3 cases:
· Eisentrager: Aliens not in US jurisdiction lack 5th Amendment trial rights (that is, according to Rehnquist’s reading of Eisentrager in Verdugo) and federal courts lack habeas jurisdiction over aliens not in US jurisdiction

· Reid: The only persons afforded 5th Amendment rights abroad are US citizens, i.e., non-citizens have no 5th Amendment rights outside US boundaries (again, according to Rehnquist’s reading of Reid in Verdugo)

· Downes: Constitutional rights do not necessarily extend to US territories.  Congress must act to extend non-natural (or non-fundamental) rights into US territories

· Holding (Stevens): DDC has statutory habeas jurisdiction under §2241 to hear the Gitmo detainees’ habeas claims
· Reasoning: Though detainees’ are not in the DDC’s territorial jurisdiction, Eisentrager does not bar their habeas claims because:

· (1) Eisentrager may be distinguished:

· US exercises “exclusive jurisdiction and control” over Gitmo, which is different from what it exercised over the German territory in Eisentrager
· Gitmo detainees have no recourse to tribunal, whereas Eisentrager prisoners had a hearing (more precisely, a military commission)

· (2) Eisentrager was a constitutional decision, and so does not apply (Stevens’ story of Eisentrager):

· Ahrens reserved the question on what process would be afforded to prisoners outside the territorial jurisdiction of any US court

· Eisentrager:

· DDC relied on Ahrens in saying the German prisoners were not in the jurisdiction of the district court and that therefore there was no statutory habeas jurisdiction

· DC Cir. reverses on the grounds that prisoners have a constitutional right to habeas corpus, even if they lack a statutory right

· US SC overturns DC Cir., saying alien prisoners overseas in fact don’t have a constitutional right to habeas corpus

· Braden, however, “overruled” Ahrens (or so lower court decisions said), in so doing overruling the “statutory predicate” of Eisentrager and nullifying the portion of Eisentrager that assumed a lack of statutory jurisdiction

· Therefore, Eisentrager was a constitutional decision, not a statutory decision, and because Rasul is about the habeas statute (i.e., whether Gitmo detainees’ have a right to habeas petitions under the habeas statute) and not any constitutional right to habeas, in saying detainees’ have habeas right court is not overruling Eisentrager
· Concurrence (Kennedy): Wants to follow Eisentrager. Says Eisentrager mandates consideration of relevant factors, which in this case militate in favor of habeas jurisdiction.  These relevant factors include:

· Gitmo is not in the “theater of war” and is in all practical respects a US territory (though not actually a US territory)

· Detainees have had no opportunity for hearing, and it seems likely they never will

· Dissent (Scalia): Stevens is in fact overruling Eisentrager because Eisentrager was both a constitutional and a statutory case

· Scalia’s account of Eisentrager:

· DDC dismisses prisoners’ claims under Ahrens
· DC Cir. finds prisoners have a statutory right to HC under the “canon constitutional avoidance.”  DC Cir. thinks prisoners might have a constitutional right to HC and so construe the habeas statute as granting a habeas right so as to avoid a constitutional problem with the statute

· NOTE: Lower courts need both statutory and constitutional jurisdiction.  US SC needs only constitutional jurisdiction.  DC Cir. construing statute to confer jurisdiction because thinks a “remedy” is needed to vindicate the prisoners’ constitutional HC right and so prisoners need to be able to file HC writ in DDC (and in order for prisoners to file writ in DDC, DDC needs statutory jurisdiction)

· US SC overturns DC Cir., finding that prisoners don’t have a constitutional right to HC and that therefore the habeas statute does not have to interpreted to confer habeas jurisdiction and in fact does not confer habeas jurisdiction

· Thus, according to Scalia Eisentrager was a statutory decision (involving construing of the habeas statute) and Rasul therefore is overturning Eisentrager
· Why does it matter whether Rasul is overturning Eisentrager?  Why does Stevens want to say he’s not overturning Eisentrager? After all, the result is the same either way for the Gitmo detainees.

· It’s the difference between overturning a precedent the president has relied on in prosecuting the war on terror and merely saying the president misinterpreted that precedent

· I.e., rather than telling president he’s done something illegal, court wants to say it’s merely following stare decisis (worried about looking legitimate)

· The presumption of stare decisis is particularly strong with statutes because when Congress passes a statute and the Court offers an interpretation of that statute, the Court’s interpretation leads to “settled expectations” that help the president know what to expect going forward ( this is especially true in a time of war

· So who’s right, Stevens or Scalia?

· Usually the only way a federal court can have jurisdiction is under a statute (because all federal courts except the US SC are statutory courts, i.e., they are created by statute, not by the Constitution), so what could the DC Cir. have meant in Eisentrager if (as Stevens claims), it said the DDC had habeas jurisdiction under the Constitution, even absent a statute?
· How Stevens would answer: DC Cir. said that because prisoners had a constitutional right to HC, they must also have had some way to vindicate that right, meaning they must have had a constitutional right to have some court here their habeas claims.  And while the US SC might have been the court to hear their habeas claims, their claims had to start in the DDC.  And the US SC in Eisentrager seems to think the DC Cir. was finding such an inherent right.

· How Scalia would respond: The opinion in Eisentrager say the DC Cir. held the DDC had statutory jurisdiction under the “judicial power of the US”

Boumediene v. Bush, DC Cir. (2007)

· In the wake of Rasul, Congress passed the Military Commissions Act (MCA) to strip the DDC of statutory habeas jurisdiction over the Gitmo detainees’ claims (overturned Rasul, basically)

· ISSUE: May Congress strip the DDC’s statutory habeas jurisdiction under the Suspension Clause of the US Constitution (which says Congress may suspend the writ of HC only in times of rebellion or invasion)?  I.e., in stripping the DDC of habeas jurisdiction did Congress impermissibly suspend the writ?

· US SC has held the Suspension Clause protects the writ as it existed in 1789

· Because under Eisentrager detainees have no constitutional right to HC, detainees must rely on this Suspension Clause argument

· Holding: MCA does not violate Suspension Clause

· Reasoning: No pre-1789 cases say the writ extended  to aliens outside the sovereign’s boundaries, so the Suspension Clause does not apply to Gitmo because Gitmo is outside the US (Gitmo even less a part of the US than the territories at issue in the Insular Cases—Gitmo lease “specifically disclaimed” sovereignty)

· Dissent: The Suspension Clause is not only a conferral of an individual right to HC but also a limitation on Congress’s powers, i.e., under the Suspension Clause Congress lacks authority to suspend the detainees’ HC rights

· Structural argument: Once habeas rights have been extended somewhere, Congress may not take them away

· Really, dissent trying to influence Kennedy to say its unconstitutional for Congress to take habeas rights from detainees under the Suspension Clause (and really, wants US SC to overturn Eisentrager)
II. INTERNATIONAL LAW?

Schooner Exchange v. McFadden, US SC (1812)

· The Exchange was a ship owned by PA men, who claim it was forcibly taken on the high seas by agents of Napoleon’s army.  The Exchange then returned to Philadelphia under French military command (had papers of the French army, i.e., commission to the captain)

· Previous PA owners brought suit (libel) in federal court to establish their ownership of the ship, French did not show up.  US attorney for PA, however, did show up and filed a “suggestion” saying that court should rule that the ship belonged to the French military and thus was outside US jurisdiction
· Why did US attorney file “suggestion?” ( It was 1811 and the US needed French support in the lead-up to the War of 1812
· Why French did not appear? ( Did not want to admit US had any jurisdiction  and sometime submitting to an appearance impliedly recognizes the court’s jurisdiction
· Holding: Court lacks jurisdiction over the former Exchange because US has impliedly consented not to exercise sovereignty over French military vessels in its ports
· When a warship of a foreign nation enters a US port, the US impliedly consents not to exercise sovereignty over that ship
· Reasoning:
· Sovereign power: The exercise of jurisdiction is the exercise of sovereignty, so the court exercises the power of the sovereign
· The only exception to sovereignty is some form of consent
· Consent: The consent of a nation to withhold jurisdiction is the only basis for a derogation of jurisdiction regarding the property of another nation ( this is how the Court can say the US lacks jurisdiction over the ship even though no statute says that
· Two types of consent:
· Express: There’s no express consent to withhold sovereignty in this case, so the consent must be implied
· Implied: Analogy to three cases of jurisdictional exceptions: (1) person of sovereign, (2) foreign ministers, (3) passage of foreign armies
· Policy arguments: Marhsall says international law rests on the side of policy and diplomacy, whereas domestic law rests on the side of law, i.e., the law of nations is fundamentally policy-based
· Mutuality: If US wishes to be treated as an absolute sovereign in other nations, it needs to treat other nations as absolute sovereigns inside the US
· The origins of international law as applied to this case:
· Pragmatic (normative) reading: Court uses the fiction of the “independence of nations” in order to strengthen the “fiction” of sovereignty to reach the right policy result (not angering France)
· Is sovereignty a fiction?
· Sovereignty: The willingness of a people to obey the state even when the state’s not forcing to obey (i.e., when the state’s not holding a gun to their head)
· Perhaps a fiction, BUT if all nations agree on the notion of the absolute sovereignty of nations and therefore respect every other’s sovereignty, this “fiction” becomes law ( the fact that all nations adhere to this fiction of absolute sovereignty and the system it has created leads to a “law” of nations
· Descriptive reading: The law of nations is the “common usage” of nations
· BUT, must still have a normative explanation for why the US should follow this common usage
· Normative explanation: The US wants to be part of the civilized world
Vattel, The Law of Nations (1854)

· Idealistic account of the law of nations (contrasted with the pragmatic account given above):

· A nation should do for other nations what they need so long as doing so does not harm that nation’s interests
· If there’s a natural law to be nice to each other and respect other’s rights, that law must be applied between states as between two people
· This is a natural law account: It’s human nature to live with others, so human nature involves an obligation to cultivate society
· Why it’s human nature to live with others: 
· Humans differ from animals—animals have brute strength but humans have speech and the ability to cooperate and reason
· Evolutionary biology show humans are hardwired to develop language skills, and if a human does not grow up in society, he will not develop those language skills
· PROBLEM: The naturalistic fallacy: You cannot derive an “ought” from an “is,” i.e., just because things are a certain way does not mean they should be that way
· RESPONSE: Evolutionary biology show humans are hardwired to develop language skills, and if a human does not grow up in society, he will not develop those language skills
· External vs. internal obligations:
· Internal obligations: Obligations imposed by one’s own conscience
· IMPORTANT: This includes the obligation to help others
· External obligations: Obligations imposed by society or the law of nations
· IMPORTANT: This does not include the obligation to help others; rather includes only obligation not to harm others
· Because all persons are free and equal, one cannot intervene to compel another to follow his own conscience (internal obligations); one can only intervene to compel him to follow his external obligations ( and the obligation to help others is an internal obligation
· Thus, for one nation to have a right under the law of nations to intervene to compel another to do or not do some action, that other nation must be actively harming another (i.e., making war on another)
· Again, this is the rule because all nations are free and equal sovereigns, so the only obligations one nation may enforce on another are that other nation’s external obligations
SO, Two views of international law:

· Pragmatic view: States follow international law in order to avoid angering and fighting with each other

· Idealistic view (Vattel): States follow international law because it is the nature of states to participate with each other in a society, just as it is the nature of humans to participate with each other in a society (sociability/civilization is humankind’s natural state) ( international law is the law of nature writ large

· Because all states are free and equal sovereigns, states cannot interfere with each other unless one state is violating an external obligation (which obligation comes from the foundational notion that states are to avoid the war of all against all)

· NOTE: This is a strong counterweight to the argument in Dred Scott and the Insular Cases that states may oppress other peoples
The Antelope, US SC (1825)

· A pirate ship sailing under the Artegan flag steals slaves from American, Portuguese, and Spanish ships near Africa, and then shipwrecks off the coast of Brazil.  Everyone on board the pirate ship transfers to the Antelope (the Spanish ship, which the pirate ship had captured), which then returns to the US where it is captured and taken to the port of Savannah for adjudication

· Both the Antelope and (more importantly) the slaves onboard the Antelope are libeled

· US makes claim to the slaves because it says they were brought to the US by US citizens in contravention of US law and should therefore be freed

· Basically, this case is about the legality (under international law) of the slave trade

· Holding: Slavery is not against the law of nations because abolition of the slave trade has not been universal.  The slave trade therefore is not illegal under the law of nations unless a nation has consented to make it illegal.
· Reasoning:

· Slavery is contrary to the law of nature.  How can the slave trade then be legal under the law of nations?

· Slavery and the slave trade was once ubiquitous, so in the case most certainly is legal under the law of nations under the maxim, “that which has the assent of all must be the law of all”

· Does this mean slavery remains legal under the law of nations? ( yes, for those nations which have not consented to abolish it
· According to Vattel the law of nations is just the law of nature applied to the state, which means that all nations can determine for themselves what is just, and other nations cannot compel those determinations ( thus, abolition of the slave trade need not be universal so long as some nations determine it is not, in fact, unjust

Story, The Law of Nations (1843)

· There is a branch of the law of nations known as the “internal law of nations” or “public law of the state” (which for US is constitutional law). Vattel overlooks this branch in focusing wholly on international law (see diagram)
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· Feldman: Public law incorporates international and constitutional law
· Sovereignty paradox: A fundamental principle of international law is the complete and equal sovereignty of each nation, BUT ours is a government of limited powers, which thus implies limited sovereignty
· Writers during Story’s time viewed sovereignty as a state’s absolute power over its citizens

· Another formulation of the sovereignty paradox: The fundamental proposition of international law is the absolute sovereignty of individual states to act as they wish, but our own Constitution is founded on the antithesis of absolute sovereignty, i.e., our Constitution limits the government’s power to do whatever it wants to citizens

· Feldman: The sovereignty paradox exists at three levels:

· High level: Whether the fact that the US is a government of limited powers weakens its power in relation to other nations under international law
· Mid-level: How the US Constitution interacts with international law

· Low level: ??? (How the sovereignty paradox affects the rights of US citizens)
· Story’s point: Other nations also face a sovereignty paradox, so the US is not an outlier in facing a sovereignty paradox
· Even if a constitution theoretically confers absolute power on the executive, practical matters limit that power so as not to be absolute through indirect checks such as, ultimately, the people’s “effectual yet sanguinary” power to make revolutions

· Other states face a sovereignty paradox also because they also have limitations on their sovereignty (those limitations are merely less formal than ours)

· Thus, our government is really not such an outlier with its limitations on executive power

· Story and others considered ours a “mixed system,” not a democracy because (1) we elect representatives to act on our behalf and (2) we have a presidency with elements of monarchy

· The sovereignty international law actually presumes is independence from other states, not absolute power over one’s citizens.
· Sovereignty is less a despotic power over one’s citizens that it is independence from other nations’ power to compel actions 
· This is true because our nation has a system of supposedly limited powers over citizens, but is still considered “sovereign” under the law of nations

· Why Story takes pains to show other nations face a sovereignty paradox:

· Wants to reassure the reader that even though the US faces this sovereignty paradox, this paradox does not weaken us against other nations because other nations also face limitations on their absolute “sovereignty”

· The US at this time was still a rather provincial nation, so Story wants to reassure US it wasn’t too weak/out in left field

US v. Schooner Peggy, US SC (1801)
· Treaty with France was signed in September 1800.  Treaty said all property not “definitively condemned” at time of signing would be returned.

· At time of signing the Peggy, a French ship taken on the high seas, was in the midst of a legal proceeding adjudicating its title.  The district court had granted title the US, but the treaty came into effect before the appeal was taken
· ISSUE: Does a first-stage district court condemnation proceeding count as a “definitive condemnation”?

· Holding: The condemnation proceeding in the district court was not “definitive” because all appeals had not been exhausted.  Therefore, the Peggy must be returned to its French owner

· A ratified treaty is the supreme law of the land, in the same way as a statute.  Thus, a treaty functions as the relevant, governing law in a case in the same manner statutes may.
· Reasoning:

· Appellee argues all an appeals court may do is review the lower court’s decision for error.  Marshall says this is incorrect because the Constitution treats a treaty as the supreme law of the land, and if a new law is passed while a case is on appeal, that law then applies to the case.
· Thus, a treaty passed before a court decision has been finalized because the governing law for that case (so long as it relates to the case)

· Usually it’s the executive’s power to dispose of property in a treaty (which is, after all, essentially a contract between nations).  However, once a treaty is ratified and becomes the laws of the land, the president may not act in contravention of that treaty.  Here, the president is seeking to violate the treaty by keeping the ship, and the court has “no choice” but to enforce the treaty against the president’s wishes
· Feldman: This represents an arrogation of power to judiciary as against the executive.  Marshall passes fault to Congress and the president (the other branches) for signing the treaty (“the Constitution made me do it”).  Common judicial strategy ( punting the blame

· TAKE AWAY: We see in this case that one way the US Constitution plays out in international law relates to the distribution of powers among the three branches.  In this case the Constitution distributes power from the president to the courts.

Brown v. US, US SC (1814)
· ISSUE: Is the president empowered to seize enemy property in the US at the time of a congressional declaration of war merely by the fact that Congress has declared war?
· Holding: A congressional declaration of war does not automatically empower the president to seize enemy property on land.  The president may do so only if Congress enacts a separate law following its declaration of war
· Under the international rules of war, enemy property on land does not automatically vest in the sovereign upon a war declaration; rather, the war declaration gives the sovereign the right to seize and take title to such enemy property ( Sovereign must assert title over enemy property to seize it
· Reasoning:

· What difference does it make whether we say property automatically vests in sovereign or sovereign has to assert his right to the property?

· To say the sovereign must assert his right to title means he also has the right not to seize enemy property, and this allows room for flexibility and negotiations

· Coasian response: It doesn’t matter which default rule you select (automatic vesting or requirement of asserting right to title) because the parties will negotiate from one rule to the other if the other rule is more efficient

· BUT, (1) different rules have different distributive consequences (though not in this case because both parties would be using the same default rule) and (2) there are transaction costs in negotiating from one default rule to the other ( these are the two standard responses to the Coase Theorem

· Importance of determining which default rule applies under the Constitution:

· If under the law of nations a war declaration gives the executive power to seize enemy property but our Constitution requires an act of Congress for him to be able to do so, that places us at a disadvantage in relation to other nations not so limited

· IMPORTANT: This would be a negative consequence of the sovereignty paradox at the middle level, ie., how our Constitution interacts with international law

· Dissent (Story): 

· Agrees with Marshall that under the law of nations enemy property does not automatically vest in the sovereign upon a war declaration

· The difference lies with respect to which branch is vested with the power to assert title over enemy property on land

· Marshall: The legislature has the right to declare enemy property may be seized because the legislature is the sovereign (so if the “sovereign” has this right, it must rest Congress)

· Story: The executive has the right because the Constitution divides the sovereign power among the three branches (as to role) and vests the president with the sovereign power to execute wars
· When Congress declares war, it automatically gives the president all the powers to wage war given under the law of nations and only the powers to wage war given under the law of nations
· When the Constitution says “war,” it means war as defined by the law of nations. ( this means that the president cannot violate constitutionally violate the law of nations, because his constitutional war powers are defined with reference to international law
· I.e., the Constitution includes the law of nations by reference

· Where do we find the law of nations?

· Positive laws

· Treaties

· Customs and usages

· Treatise authors

· Marshall claims Story takes the view that a war declaration automatically vests enemy property in the sovereign.  This is because under Marshall’s view the sovereign power rests with the legislature alone.  If the president is not the sovereign and yet may seize enemy property absent a congressional grant to do so, that must mean that enemy property automatically vests in the government upon a declaration of war.
· TAKE AWAY: Two different views of where sovereignty in the US lies under the law of nations:

· Marshall: With reference to the law of nations, sovereignty in the US lies with Congress only
· Story: With reference to the law of nations, sovereignty in the US is divided between the president (as to the execution of war) and Congress (as to the regulation of war)
· The Charming Betsy doctrine: US SC should interpret statutes so as not to conflict with international law
Foster v. Neilson, US SC (1829) In the US, are treaties self-executing?
· Treaty with Spain was somewhat ambiguous as whether land transfer would automatically occur upon ratification, or whether Congress was merely promising it would pass a statute instigating the land transfer

· Treaties are like contracts, and there two ways to write a contract:

· Self-executing: Upon signing of contract, certain things will happen

· Relation to treaties:: A self-executing treaty becomes domestic law regardless of whether the legislature passes a statute adopting the treaty’s terms

· Not self-executing: Contract is a promise to do things in the future

· Relation to treaties: A non-self-executing treaty does not become domestic law absent a statute passed by the legislature adopting its terms

· The general rule abroad is that treaties are not self-executing (because there are viewed as contracts between nations rather than legislative acts)
· In the US, however, treaties might be self-executing (because in the US treaties are the law of the (Supremacy Clause) land and equal in authority to statutes)
· Another example of the sovereignty paradox
· Holding: BUT, this particular treaty is not self-executing (Congress must pass statute to make land transfer occur)

· Percheman: Whoops! The Spanish translation of the treaty reveals it was supposed to be self-executing

· TAKE AWAY:

· Treaties are the law of the land and are to be treated like statutes as to their governing force
· Does this then for the US change the general rule of international law that says treaties are not self-executing?

· Does this in turn mean that in the US treaties are self-executing unless the language of the treaty says otherwise?

· Feldman thinks in US treaties are self-executing unless treaty specifically says otherwise (other option is that in US treaties aren’t self-executing unless treaty specifically says otherwise)

· ANSWER: The language in Foster indicating that in the US treaties are self-executing is dicta, and in any case the holding of the case is that the treaty is not self-executing

· RESPONSE: But in Percheman, the US SC reversed Foster’s holding ( the holding of Percheman is that in the US treaties are self-executing unless they expressly say otherwise

· REJOINDER TO RESPONSE: The Percheman court merely reversed its position on the particular Spanish treaty; it did not incorporate the language of Foster in so reversing (so overruled only the outcome and not the rule of Foster)

· Feldman: Foster and Percheman stand for the proposition that a treaty is self-executing unless specifically language says the treaty is not self-executing
· What’s at stake in this case?

· High-level of sovereignty paradox: If the default rule in the US is that treaties are self-executing, this will constrain the US’s power in the future to follow or not to follow a treaty depending on whether or not it wants to follow it

· Mid-level of sovereignty paradox: Whether US courts must automatically enforce treaties (i.e., whether President and Senate can impose treaties without bicameralism)

· Low level of sovereignty paradox: Whether the meaning of a treaty is determined by reference only to the treaty or by reference to the US laws executing that treaty

The Paquete Habana, US SC (1900)

· Two Cuban fishing vessels captured by US warship blockade off Cuba during Spanish-American War.  Between the time the fishing vessels had gone out and the time they came to return, the US had declared war on Spain.

· Why US captured the vessels: Wanted to capture the fishermen/sailors so they could not be joined in the Spanish navy

· ISSUE: Does international law and/or US law recognize an exemption to the general rule against the capture of private fishing boats? 

· General rule predicated on the nation that, if you’re catching fresh fish, you can’t wander very far from home

· Holding: International law holds that coast fishing vessels, pursuing their vocation of catching and bringing in fresh fish, are recognized as exempt from capture as prize of war.  This is the custom among nations, and no express US treaty or statute preempts it.  Therefore, president may not take the boats.
· Reasoning:

· “Ancient usage among civilized nations” was to make an exemption for private fishing boats

· What do we mean by “ancient nations?”

· Greece and Rome? In 1899, “ancient civilization” meant “Greece and Rome,” both had colonized, and Rome had invented the concept of a “law of nations” (jus gentium)

· BUT, the rule actually applied in this case goes back only 250 years, to the 1648 Peace of Westphalia, generally dated as the moment when the modern state system came into effect in Europe

· Peace of Westphalia created a set of norms for how nations should interact, which norms have since been followed by “civilized” nations

· Maybe “ancient” merely means “things that have been going for a while”

· This “ancient usage” “gradually ripened” into a rule of international law

· I.e., Justice Gray can’t actually find any evidence going back far enough to say the rule actually was an ancient rule of international law, so has to claim it has “gradually ripened” into such a law today
· SO, it’s not enough that a usage is “ancient,” it must also be accepted by nations as a binding obligation in order to be a binding international law
· Customary international law: Law that develops from customs among nations
· This is what Gray appeals to when he says the ancient custom about not capturing private fishing boats “gradually ripened” into a rule of international law
· Two views for how international law develops from custom:

· “Publicist as lawmaker” view: Esteemed jurists and commentators write about international law, and nations take these jurists’ pronouncements to be authoritative and follow them
· Justice Gray: “Works of jurists and commentators are resorted to not for speculations of what the law ought to be, but for trustworthy evidence of what the law really is”
· Three-stage process:
· (1) States take certain actions that ripen into customs
· (2) Someone pronounces those actions to be “law” and not mere custom
· (3) Nations accede to those pronouncements as authoritative
· PARADOX: So, publicists are “making law” by saying what’s merely custom and what’s actually law (i.e., making the leap from custom to international law), but we nonetheless look to them to say what the law “is” rather than what the law “ought to be”
· Positivist view: Custom becomes law when the state decides it’s a law ( 
· Legal realist view pushes further, saying custom becomes law when the courts decides it’s law
· “International law is part of our law, and as part of our law must be administered by our courts”
· BUT, it’s not law until administered by our courts; the transitional moment from custom to law comes when the court says a custom is a law
· SO, “international law” is not really anything until it’s enforced by the state (i.e., the courts) ( international law is not part of our law until it becomes part of our law
· NOTE: The fact that so many nations have signed a particular treaty can be evidence that a customary international law norm exists on that topic, with the result that the treaty could possibly become binding as customary international law on nations that did not even sign it
· Dissent:
· Government is entitled to keep the ships because: (1) there’s no established international rule on the issue and (2) it’s up to the sovereign (here, the executive) to decide whether or not to follow the international rule
· Brown:
· Dissent quotes Brown: “Usage is a guide which the sovereign follows or abandons at his will….If the executive does not follow a usage, he may incite obloquy, but nonetheless may choose not to follow that usage.” (see II-34)
· SO, if usage is only a “guide,” how then can it “ripen” into international law?
· Majority’s response (distinguishing Brown): Brown was a constitutional case.  In Brown, the Court says a usage is not binding on the executive unless Congress says it is (separation of powers issue; Congress is the sovereign).  In this case, Congress has not said the custom/usage is binding on the executive, so there is no separation of power/constitutional issue at stake. (???)
· What Story would say (extrapolating from his dissent in Brown): The modern usage of nation helps us understand what the Constitution says about the President’s war powers (this is what he said in Brown)
· The Constitution says that when Congress declares war, the President receives all powers (and only those powers) which international law affords an executive following a declaration of war

· Story wants to look to international law to fill out the meaning of the word “war”
· SO, if the modern usage of nations does not authorize an executive to take private fishing vessels, the President likewise lacks the constitutional power to take such vessels
· This then begs the question: When determining the meaning of the word “war” and the President’s powers under a war declaration, do we look to international law as of 1789 or as of today? (see Filartiga and progeny)
· Story would say to look at the Constitution of 1789, which includes the term “law of war,” which in turn points to contemporary “international law”
Filartiga v. Pena-Irala, 2nd Cir. (1980)

· π, a non-US citizen living in US, discovers ∆, the man who allegedly tortured π’s son to death back in Paraguay, is also living in the US as a non-citizen.  Π goes to government (1) to have government deport ∆ back to Paraguay and (2) sue ∆ under the Alien Tort Statute (ATS) (28 USC §1350)

· ATS: “The district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States” ( Grants federal courts jurisdiction over causes of action brought by aliens alleging a tortuous violation of the law of nations 

· This case deals with the with the “mid-level” of the “sovereignty paradox,” i.e., how the US Constitution interacts with international law ( Points us to the ATS, which then begs the question: “Does the ATS apply to the law of nations circa 1789, or the law of nations as it exists today?”

· This is an important question, because even if torture is against the law of nations today, it clearly was not against the law of nations in 1789
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· Holding: The ATS applies to international law as it exists today.  Torture today constitutes a violation of the law of nations.  Therefore, the ATS affords federal court jurisdiction over a tort suit by an alien alleging torture, even when the alleged torture occurred outside the US.
· Reasoning:

· In determining whether torture constitutes a “violation” of international law, do we look to international law as of 1789 or as of today?
· In The Paquete Habana, the US SC acknowledged the exemption of fishing vessels from wartime capture had changed over time (had “ripened” from an “ancient usage” into a “rule of international law”)
· SO, by this logic, court should apply international law as of today

· How to determine whether torture is a “violation” of international law today (i.e., 1980):

· NOTE: To be torture, the acts must have been committed by a state actor

· NOTE: Convention against torture had not yet been signed

· To know whether ∆’s actions violated the law nations, we need to find out what the law of nations says on the issue ( court looks to: 

· (1) Works of jurists, 

· (2) General usages and practices of/among nations, and 

· (3) Judicial decisions recognizing and enforcing the law of nations

· Nations universally renounce torture, BUT, many violate their renunciations

· Can a custom ripen into a law even if that custom is not followed? ( i.e., if jurists say a particular custom has ripened into a law, does that make the custom law regardless of whether that custom actually is custom?

· In Antelope, Marshall said the slave trade was not illegal under international law because not all nations had renounced it and many still practiced it (this seems to cut both ways on this issue)

· Perhaps the fact that so many nations pretend not to torture even when they actually do torture is evidence that there actually is an international consensus/custom about not torturing

· Positivist view: If states are not following a law, it’s not actually a law

· Maybe this view proves too much, however, because in every case, the initial time custom is invoked as law, it was not law before being invoked ( i.e., under this positivist view custom could never become law, precisely because custom would not be law until it was invoked and so would never be law
· Can a violation of international law occur when the aggrieved party is a national of the acting state? (Dreyfus says “no”)

· Vattel: No, a state’s actions over its citizens is a matter of “internal” obligation

· Story: No, but the aggrieved nationals can revolt/overthrow the oppressive regime

· 2nd Cir. (rejecting Dreyfus): Today, customary international law says that international law confers rights on individual citizens vis-à-vis their own governments
· BUT, what about the “act of state” doctrine?
· Act of state doctrine (Sabbatino): Courts should not inquire into the validity of the public acts a recognized foreign sovereign committed within its own territory
· How 2nd Cir. gets around this: The act of state doctrine is not constitutional or statutory, but rather a custom/guide federal courts follow ( in this case, there is a statute (the ATS) conferring jurisdiction, and courts cannot use the act of state doctrine to reject jurisdiction granted by statute ( doesn’t this contradict Henkin’s assertion that any federal common law that exists post-Erie must be “big bad strong” law equal in weight and authority to congressional statutes???
· Where 2nd Cir. claims it gets Art. III jurisdiction (i.e., constitutional SMJ) to hear this case:

· Art. III confers federal court SMJ over cases arising under the “laws of the United States,” and the “laws of the US” include the federal common law, which itself incorporates the law of nations

· How we know the “laws of the US” incorporates the law of nations: (1) Examples of courts acting as though international law were part of the federal common law, and (2) clear evidence at time of Ratification that the Constitution incorporated the common law under the “law of the US” for Art. III purposes
· Tel-Oren v. Libyan Arab Republic, DC Cir. (1984)

· π’s are survivors and representatives of persons murdered in an armed attack on a civilian bus in Israel.  Π’s filed suit for compensatory and punitive damages against Libya, PLO, and others alleging multiple tortious acts in violation of the law of nations

· Holding: Court affirms district court’s dismissal for lack of SMJ because barred by applicable S/L

· Concurrence (Edwards):

· Four propositions Filartiga stands for:

· (1) The “law of nations” is not stagnant and should be construed as it exists today among the nations of the world

· (2) One source of the law of nations is the customs and usages of civilized nations, as articulated by jurists and commentators

· (3) International law today places limits on a state's power to torture persons held in custody, and confers “fundamental rights upon all people” to be free from torture

· (4) The ATS opens the federal courts for adjudication of the rights already recognized by international law

· Why Edwards cites but cannot merely just rely on Filartiga:
· Filartiga is a 2nd Cir. case, and this is the DC Cir.

· ∆ in Filartiga was a state actor; not all ∆’s in this case are state actors

· Terrorism cannot definitively be treated as being against customary international law because some nations condone it (see Antelope and similar reasoning re: the slave trade)

· Does international law apply only to state actors (because it governs only interactions “among” nations), or does it bind individuals as well?
· 18th Century: Law of nations thought to bind both states and individuals

· 19th Century: States alone are subject to international law

· Late 20th Century: Movement back to idea that international law binds both states and individuals

· NOTE: Piracy has always been an exception case where an individual could violate international law

· SO, is torture, like piracy, an exception to the general rule such that an individual may violate international law? ( No

· A private individual (i.e., non-state actor) who tortures another does not violate international law, because there is not a consensus that the prohibition against torture may be applied to private individuals
· (Edwards thus offers a “historically grounded” account of why the answer to whether a private individual may violate international law by torturing another person is unclear)
· Concurrence (Bork):
· The ATS only confers jurisdiction; it does not confer a cause of action, and it is unclear whether π has a cause of action in this case
· Jurisdiction: A court’s power to hear a particular type of case
· Cause of action: An independent legal basis conferring upon a party substantive rights for which he can recover in court (i.e., a law conferring substantive rights, including the right to sue in a particular case)
· Policy underlying Bork’s opinion:
· If federal courts involve themselves in these sorts of situations, it’s going to wreak havoc with US foreign policy ( we need a unified US foreign policy, in which courts are saying the same things as the President
· Other nations may think US court pronouncements amount to pronouncements of US foreign policy (when we in the US know, in fact, that they don’t)
· SO, they key question is: Is there cause of action in a case like this (or Filartiga), where an alien brings a tort claim for a violation of the law of nations?
· NOTE: Act of state doctrine will apply here only if there is not a cause of action under the Constitution, a statute, or a common law decision
· I.e., act of state doctrine prevents courts from inquiring into the validity of public acts by foreign sovereigns against their own citizens (separation of powers concern) only when there is no constitutional, statutory, or common law basis for a cause of action
· SO, we need to find out whether some treaty or statute confers π’s a cause action in this case
· Bork: No cause of action under a treaty, because in the US treaties are not self-executing and therefore do not confer private causes of action

· If a treaty is self-executing, it confers rights that are privately enforceable in courts
· BUT, doesn’t Foster say that in the US treaties are self-executing?
· Bork’s response: Because Foster actually held that the treaty in question in that case was not self-executing, in the US treaties are not generally self-executing unless the legislature specifically says they are
· Where Edwards (and Filartiga) think π’s cause of action comes from:
· Federal common law incorporates international law, so federal common law confers a cause of action, and the US Constitution incorporates federal common law (i.e., international law is incorporated into the US Constitution through federal common law)
· Under the common law, it is the proposition that “where the common law confers a right, it also confers a remedy” ( i.e., common law confers a cause of action wherever it confers a right
· Bork’s response to Edwards’ reasoning:
· There are two distinct meanings of the term “common law:”

· Common Law I (“traditional” common law): Traditional common law, like what came from England
· Includes principle “where there’s a right, there’s a remedy”
· Common Law II (“federal” common law): Federal rules of decision not written in a statute or in the Constitution (and also certain “enclaves” of federal common law)
· Common Law II comes from the federal courts’ inherent power to say what the law is in circumstances in which there is no state law to apply
· “Traditional” common law (Common Law I) automatically confers a cause of action wherever it confers a right, but “federal” common law (Common Law II) does not, and international law is incorporated into federal common law
· Because we’re under the aegis of federal common law in this case, the court is bound by US SC decisions, including Sabattino (which announces the act of state doctrine)
· THUS, not only does the federal common law not confer a cause of action in this case, US SC precedent requires that the court refuse the case under the act of state doctrine (because there is no applicable  constitutional, statutory, or decisional cause of action)
· Where Bork gets this idea: Erie ( Erie says there’s no such thing as Common-Law-I-type federal common law, only Common-Law-II-type (“decisional”) federal common law

· From the Founding to Erie there was no such thing as Common Law II, only Common Law I, but since Erie if there’s any such thing as “federal” common law, it can only be of the Common Law II (“decisional”) type
· NOTE: According to Bork, then, pre-Erie the ATS (through federal common law, which incorporates international law) conferred causes of action, but post-Erie it does not ( this also means that when Congress wrote the ATS, it assumed the ATS would confer causes of action
· Unusual position for Bork, the committed originalist, to be saying Erie removed the possibility of causes of action under international law as applied to the Constitution through federal common law
· Kadic v. Karadzic, 2nd Cir. (1995)

· π’s are victims and representatives of victims of various war crimes in Bosnia.  ∆ is leader of insurgent Bosnian-Serbian forces.  Π served ∆ with process while ∆ was in US as an invitee of the UN, alleging SMJ under ATS

· Why π’s brought case in 2nd Cir.: (1) Filartiga was a 2nd Cir. case, and (2) Karadzic was served at the UN (in NY)
· Holding: ∆ may be guilty of genocide and war crimes even if he is not a state actor.  Genocide and war crimes charges may be brought against a private individual.  Also, because the allegations of torture in this case fall under the aegis of genocide and war crimes, if true the alleged acts of torture violate international law even if those acts were committed by non-state actors
· The law of nations can apply to non-state actors, depending on the conduct alleged

· Reasoning:
· Why court couldn’t merely just rely on Filartiga:
· (1) Unclear whether ∆ was actually a state actor
· (2) Filartiga dealt with torture allegations; this case concerns genocide and war crimes
· Why genocide charges may be brought against a private individual: The international convention against genocide indicates genocide may be committed by individual non-state actors
· Why war crimes charges may be brought against a private individual: Common Art. III of the Geneva Conventions, Nuremberg trials
· SO, here we see a noteworthy aspect of the ATS (which relates to Bork’s concern in Tel-Oren): ( ATS used to inject US courts into international humanitarian law
· A court may hear a case under the ATS only if it determines ∆’s alleged conduct violated the law of nations (i.e., in hearing an ATS case at all a court has to determine whether ∆’s alleged conduct violated international law)
· Thus, human rights entrepreneurs bring suits under the ATS to get courts to make pronouncements about alleged international law violations, in order to make international law more law-like
· Bork: ATS originally meant only to apply to (i.e., when Congress passed ATS, the conduct it thought it was covering included only):
· (1) Ambassadorial protections
· (2) Piracy
· (3) Safe-conduct passage of foreign merchants
Louis Henkin, International Law as Law in the United States (1984)

· NOTE: Henkin advocates what Bradley and Goldsmith call “the modern position”

· The modern position: International law is federal law under Art. VI and therefore just as much federal law and just as supreme as the laws Congress passes

· How the law of nations became state law at the time of Independence:

· View 1: At independence, all the states passed statutes “receiving” the common law of England, which included international law (so origin of international law is common law)
· View 2: The act of declaring independence makes a state subject to international law by mere virtue of “statehood”

· The states in turn began applying international law as federal law because during the period of the Articles because there weren’t any federal courts, only state courts ( US states applied international law because obligated to as part of the United States

· At Ratification, US Constitution recognized the US was subject to the law of nations by giving Congress power to define offenses against the law of nations

· This is even though the Constitution never explicitly says the US is subject to the law of nations ( problem?

· Swift regime (pre-Erie):

· Federal courts applied “federal common law,” and international law was a type of this federal common law

· Pre-Swift, federal common law was this “brooding omnipresence” or “ambient law” floating out somewhere in the ether that was “found” by judges

· IMPORTANT: This is to be contrasted with regular “federal law,” which was made by Congress and supreme to federal common law (i.e., pre-Erie, so-called “federal common law” was an inferior type of law, inferior to standard “federal law”)

· Post-Erie regime:

· Erie obliterated the traditional type of “federal common law”

· PROBLEM: Since international law was a subset of federal common law, and since Erie abolished traditional federal common law, doesn’t this mean that post-Erie international law was no longer a part of federal law?
· SOLUTION (from Henkin): Sabbatino (act of state doctrine case) announces a version of post-Erie federal common law that includes international law

· Why Sabbatino’s new “federal common law” is okay post-Erie: Court says it had inherent power to create the act of state doctrine based on the constitutional underpinnings of the separation of powers

· Thus, even though Sabbatino limits courts’ powers to adjudicate acts of other countries upon their own citizens, Sabbatino fashioned a new type of judge-made, domestic “foreign relations law” that serves the foreign relations needs of the US

· I.e., Sabbatino shows that even after Erie, there is a sphere of judge-made “foreign relations law” (part of “Common Law II”)
· Henkin’s zombie-like “resurrection” of international law (back and stronger than before):

· Post-Erie, all law must emanate from some sovereign source (positivism), so there can no longer be any “second-class” law like pre-Erie federal common law (which was second-class because inferior to/subject to displacement by federal law)

· So, post-Erie, whatever law exists must be equal in authority and binding nature to congressional statutes

· Therefore, post-Erie federal common law is equivalent in weight and authority to and just as binding as laws passed by Congress

· I.e., post-Erie, whatever federal common law exists must be stronger than federal common law as it existed pre-Erie
· SO, the question then becomes whether international law exists in the US post-Erie, because if it does, wherever it (international law) may be found, it must be equal in weight and authority to laws passed by Congress:

· How we know international law exists in the US post-Erie:

· Sabbatino (act of state doctrine): Judge-made domestic “foreign relations” law

· ATS: For ATS to have any vitality there must be international law

· SO, international law exists in the US, and post-Erie must be equal in weight and authority to laws passed by Congress.

· Because international law in the US must be equal in weight and authority to laws passed by Congress, this means that unless a later statute clearly is meant to supersede an earlier rule of international law or cannot be reconciled with that rule, that rule of international law is the law of the US
Bradley & Goldsmith, Customary International Law as Federal Common Law: A Critique of the Modern Position (1997)

· This is a critique of the “modern position” set forth by Henkin

· Advocates of the modern position misinterpret Erie; Erie has two important components: (1) positivism and (2) realism

· Positivism: For a law to be law at all, there must be an authority pronouncing that law to be law

· I.e., how does one know whether something is law? ( Because some relevant authority has told you that you have to follow it

· The brooding omnipresence of so-called traditional “federal common law” therefore has no weight, because it has not been articulated by a relevant authority

· Similarly, customary international law (CIL) cannot be federal common law, because no relevant authority makes it; CIL doesn’t come from anywhere
· Henkin’s RESPONSE: CIL is found, not made by judges

· If CIL is found and not made, that means there’s a positive authority somewhere out there making CIL

· This positive authority is the executive branches of the nations of the world, acting together in the political sphere

· Realism: When court announce common law, they’re not finding it but making it
· So, Bradley and Goldsmith’s REJOINDER to Henkin’s response: Judges never just “find” law; rather they always make it (basic realist critique)
· [Henkin has no further direct response; he could rebut this realist critique by saying he’s not a realist, but doesn’t (Feldman: Henkin is too constrained by his realist legal upbringing)]
· Henkin’s RESPONSE to Bradley and Goldsmith’s rejoinder (IR realism): Realism is about states acting to further their own interests, and the US should adhere to the international law other states are making in order to further it’s own interests (elides Bradley and Goldsmith’s direct realist critique)
· Other potential foundation for the “modern position” (Bradley and Goldsmith hedging a bit): The ATS could be construed as giving federal courts power to create causes of action under the ATS (alternate special enclave of federal common law), even though the ATS itself directly creates no causes of actions
Sosa v. Alvarez Machain, US SC (2004)

· DEA officer is murdered in Mexico; DEA hires Mexican nationals to kidnap suspect and bring him to the US border. The suspect is arrested, tried, and acquitted then sues Mexican kidnapper under the ATS (alien-alien suit) for wrongful detention

· ISSUE: How do you determine whether a CIL grants a cause of action under the ATS?

· Holding: π loses

· Methods for reaching this holding:

· Modern position (Henkin): Any CIL violation grants a cause of action under the ATS

· Majority (Souter): To determine whether CIL grants a cause of action under the ATS, look to whether π’s claim has as (1) definite a content and (2) wide an acceptance today as Blackstone’s three categories (piracy, safe conduct, ambassadors) had in 1789 ( π must also have exhausted all other possibilities
· NOTE: Souter says there is no specific independent federal common law absent a specific grant to the courts to create an enclave of federal common law (“statutorily-enabled” federal common law, e.g., REA from CivPro); the enabling statute here is the ATS

· Similar to Edwards in Tel-Oren: Edwards in Tel-Oren uses an analogical model to determine if torture by a non-state actor violates international law ( asks whether torture by a non-state actor is as clearly illegal under international law today as piracy was in 1789
· Other considerations to examine:

· Practical (foreign policy) consequences: In determining whether a norm of CIL is sufficiently definite to support a cause of action under the ATS, court should consider the foreign policy consequences of holding each way

· Potential case-specific deference to the political branches (also may act  as a limitation on courts’ willingness to find causes of action under the ATS (.e.,g Sabbatino/act of state doctrine)
· Concurrence (Scalia): Post-Erie, there are no causes of action under the ATS unless Congress specifically creates them

· Pre-Erie, there were three causes of action under the ATS under federal common law—piracy, violations of merchant safe conduct, violations of ambassadorial immunities (see Bork in Tel-Oren)—but Erie obliterated those causes of action when it nullified “traditional” federal common law

· Bork (Tel-Oren): Blackstone’s three categories still exist under the ATS as causes of action post-Erie, but only those three (i.e., one may proceed under the ATS today only on the basis of a claim falling within one of those three categories)

· Reasoning: Congress had those three causes of action in mind when it passed the ATS (those were the causes of action CIL recognized in 1789), so implicitly authorized those three causes under the very limited circumstances of the ATS

· PROBLEM: If you say the ATS implicitly grants the three causes of action CIL recognized in 1789, doesn’t that open the door to the argument that CIL grants causes of action under the ATS
· Sosa’s impact (i.e., the impact of Souter’s majority position):

· Relation to Filartiga: Filartiga held that a CIL violation created a cause of action under the ATS; after Sosa, π’s must reach a higher threshold (see above rule) before a court will recognize as a CIL violation authorizing a cause of action under the ATS

· Perspective of advocates of the modern position:

· Thought they won ( Sosa acknowledged international law is a kind of law in the US, and the only way in which that makes any sense is if international law actually is federal law (and therefore “big, bad federal law”) (i.e., US SC implicitly recognized international law exists as federal law in the US)
· Perspective of critics of the modern position:

· Thought they won, too ( US SC rejected broad rule of Filartiga
· BUT, problem for the critics is that Souter says the 1789 Congress looked to the common law to find the three extant causes of action Blackstone points to ( So Souter does not adopt the critics’ position that any causes of action under the ATS must come implicitly from the act itself and thus Congress (and not any other source like common law)

· I.e., Souter adopts the Bradley and Goldsmith hedge, viz., that ATS allow courts to create limited causes of action under a special enclave of federal common law
· Prof. Lee: Research shows that Congress’s sole intent in passing the ATS was to provide causes of action for claim by aliens against US citizens for violations of the rule of merchant safe conduct ( this is what the entire structure on which international law today is built (ironic?)

· QUESTION: Should the US as part of its legal system take cognizance of violations of international law in foreign countries, and adjudicate those violations in US courts?

· YES: (1) The US is a player in the international community/order like any other country, (2) this international order has laws, and (3) all members of the international community (including the US) should enforce those laws

· We might want to take cognizance of international law because by ratifying international law in the US we give greater weight/credence to international law norms (like the norm against torture), and that’s a good thing

· Is there a difference between enforcing international law in domestic versus in international courts? ( Not really, because both systems depend on “consent” for personal jurisdiction

· NO: (1) We want our laws democratically enacted, not just made up by courts making up international law and (2) we don’t want to limit our own actions in case the time comes when we feel we need to violate CIL to further our own interests

III. TORTURE: AN INTERLUDE

Geneva Conventions, Common Article III (1949)
· Common Art. III deals with cases of armed conflict “not of an international character” (i.e., not between a state and a state)

· Why not even mentioned in the Bybee memo?

· Option 1: Al Qaeda is not a party to the Conventions and parties are not required to treat non-parties according to the Conventions’ terms ( actually, this is incorrect; US still required to abide by terms of the Convention

· Option 2: Bush issued a statement directing the military to abide by the Conventions, and this memo was for the CIA
Memo from Jay Bybee to Alberto Gonzales (2002)

· Historical background:

· US signed international Convention Against Torture (CAT), which required that signatories pass their own laws enforcing the treaty’s terms (i.e., the treaty was not self-executing)
· Statute US passed executing the treaty: 18 USC § 2340

· OLC issues opinions to the president about the legality of actions he would like to take

· These opinions are not binding on any court, so they might be “wrong” ( merely predictive of what courts are likely to do

· It’s generally thought this memo was elicited by the CIA to know what the CIA could and could not do in interrogating terror suspects

· Memo did not apply to the military because everything the military does is governed by the UCMJ, which includes detailed instructions on permissible interrogation procedures

· Memo was written by John Yoo and signed by Jay Bybee (head of OLC) ( only Bybee and Yoo had sufficient security clearance to even know the memo had been requested

· Is this memo setting policy?

· No: The OLC doesn’t set policy; it’s only offering a legal opinion

· Yes: OLC is de facto setting policy; it knew the policy would be pushed to the limits set forth in the memo

· CRITIQUE: What’s missing in the memo is a “moral perspective”

· RESPONSE 1: Is it really a problem that there’s no moral perspective? Should the memo have included a moral perspective?

· Yes: We need moral justification to sway our allies in the fight against al Qaeda ( moral argument should be shaping the moral argument (isn’t there a moral component in the line between “cruel treatment” and “severe pain”?)

· RESPONSE 2: Actually, the memo does have a moral perspective, an immediate post-9/11 “we must protect the Republic” moral perspective (that we just no longer like in hindsight)

· I.A.: “Specific intent”

· § 2340 requires “specific intent” in order for an action to satisfy the statutory requirements

· A jury will probably find knowledge that one is inflicting severe pain to constitute a specific intent to inflict that pain ( so, don’t do anything you know (or at least cannot deny you know) will produce severe pain

· Feldman: In this section, we see Yoo rhetorically setting up what’s to come, i.e., what the CIA can do to “get around” the torture statute

· It’s pretty clear Yoo here is writing from the perspective of the person doing the interrogating

· Yoo seems to be making the “bad man” assumption: Assuming his client (the government) is a “bad man” who will do whatever it can up to the legal limit

· I.B. & C.: “Cruel and inhuman” vs. “severe”

· To define the line between “cruel and inhuman treatment” (permissible) and “severe pain” (impermissible), Yoo looks to (1) dictionaries and (2) other parts of the US Code

· 8 USC §1395: Defines “emergencies” for the purpose of providing health care

· Treats severe pain as an indicator of ailments likely to result in “permanent” and serious physical damage, including (1) death, (2) organ failure, or (3) permanent impairment of a significant bodily function

· This standard for severe pain is not mentioned in §2340 (the torture statute), but Yoo uses it to define the phrase “severe pain” as it appears in §2340 (i.e., Yoo reads the §1395 standard into §2340)

· PROBLEM: The definition Yoo is using relates to pain created entirely under different circumstances

· We might infuse a moral argument at this point by saying that during interrogations, the US would actively be inflicting pain, and the definition of “severe pain” should be far more protective in the case of intentionally inflicted pain than in the case of pain resulting from unintentional action (or the action of a non-actor)

· I.e., there’s a difference between purposefully inflicted and non-purposefully inflicted pain

· I.C.: “Prolonged mental harm”

· Yoo defines “prolonged” to mean “long-term” ( How he does this:

· Statute is seeking to prohibit torture, so Yoo says we should look to what happens to people who get tortured to know what statute is trying to prohibit.
· Thus, Yoo looks to the development of a mental disorder torture victims often develop as his frame of reference
· People who have suffered torture often have post-traumatic stress disorder (PTSD), so that must be what the statute is meant to prohibit (i.e., the statute was meant only to protect the worst potential effects of torture)
· PTSD often takes months or even years to develop

· Feldman: This doesn’t follow. Yoo is deducing the standard from one of the worst possible effects of the action the purpose prohibits. BUT, surely the statute prohibits more than just those actions which lead to the worst potential effects 

· UN Convention Against Torture (CAT)

· NOTE: CAT not self-executing, but is part of US law because Congress passed statute implementing CAT’s terms

· Which actor determines the meaning of the CAT?

· President: President was the party who actually negotiated the treaty, so his intentions in signing it matter

· Reagan issued signing statement saying he understood the treaty prohibited only those acts prohibited under the 5th, 8th, and 14th Amendments (i.e., these amendments define the meaning of the phrase “cruel, unusual, or inhumane” treatment as used in the CAT)

· Congress: Congress actually passed the statute executing the treaty

· This raises the question: But did Congress intend to enact the President’s understanding of the treaty, or some other understanding?

· Judiciary: Reagan’s signing statement said he understood CAT only to prohibit acts prohibited by the 5th, 8th, and 14th Amendments; this implicates the judiciary, because the judiciary is the actor who decides what acts those amendments prohibit

· Yoo points to several cases where courts found acts to constitute torture, BUT all were extreme cases (and saying a particular act constitutes torture doesn’t say what constitutes cruel, degrading, or inhumane treatment)

· Textual analysis: CAT distinguishes between torture and mere “cruel, degrading, or inhumane treatment,” indicating that such treatment does not rise to the level of torture
· Yoo takes this further, saying CAT prohibits only the worst forms of cruel, degrading, or inhumane treatment

· International decisions:

· Yoo says Committee Against Torture v. Israel is best read as indicating that the acts considered did not constitute torture

· Feldman: The Israeli court says nothing at all about whether the acts considered constituted torture; true, the court avoids calling the acts torture, but it doesn’t call them “not torture,” either (the court is simply silent on the matter)
· Possibility of using a necessity defense to violation of § 2340 (torture):

· Committee Against Torture v. Israel: The doctrine of necessity may be used as a defense to a torture allegation in a ticking time bomb scenario (i.e., after the fact), BUT may not be used prospectively to determine what actions may or may not be taken in such a situation

· I.e., Israeli court refuses to immunize GSS agents (in the future) for torture, but does say they may raise necessity as a defense (after the fact)

· Does this distinction make a difference, practically?

· YES: Shifts burden of calculus to GSS; GSS will be less likely to torture knowing they’ll have to stand trial and try successfully to raise a necessity defense

· NO: The court here is merely laying out a road map for avoiding torture prosecutions

· NOTE: The McCain statute does a similar thing; it’s written in such a way as to prevent prosecution of anyone who relied on the Bybee Memo

· Yoo: Because the CAT says the necessity defense may not be raised to rebut an allegation of torture, the Israeli court must have thought the acts considered did not constitute torture (otherwise they could not have allowed a necessity defense)

· PROBLEM: Doesn’t that mean, then, that necessity cannot be a defense to torture in the US, because US has signed and executing the CAT? I.e., isn’t Yoo undercutting himself here?
· RESPONSE: US criminal law (which permits the necessity defense) supersedes international law (i.e., the CAT), i.e., where they conflict US criminal law prevails

· Feldman: Maybe Israeli domestic law has a similar structure (i.e., Israeli domestic criminal law trumps international law, and Israeli domestic criminal law does allow a necessity defense); Yoo doesn’t consider this point

· What happens if §2340 does prohibit interrogation techniques the president wants to authorize:

· Yoo: §2340 cannot impede the president’s inherent commander-in-chief (c-i-c) powers to protect the safety of the US; if it does, it’s unconstitutional

· The power to determine interrogation techniques is a facet of the president’s c-i-c power, so Congress cannot pass a law limiting that power, nor can a treaty suspend that power (a treaty cannot give away any of the president’s inherent powers), because the Constitution trumps both statutes and treaties

· Feldman: Under Yoo’s reasoning, the US promised nothing in signing the CAT because the CAT could not have limited the president’s constitutional powers

· Yoo says that any limitations on the president’s power to set interrogation techniques can come only from the Constitution, and the Insular Cases stand for the proposition that the Constitution does not follow the flag; therefore, if Congress cannot limit the president’s interrogation powers abroad, those powers cannot be bound

· RESPONSE: In Brown, Story said the president has all, but only, those war powers granted by international law

· REJOINDER: Story’s argument in Brown was not binding, because Story was dissenting

· BUT, Brown (Marhsall) did say that Congress can limit the president’s war powers by declaring how the war may be fought

· In sum, then, Yoo finds no limitation on the president’s interrogation powers coming from international law
· Feldman: Under Youngstown, we’re in category 3 ( Congress has passed statute prohibiting torture

Gonzales and Mukasey Confirmation Hearings (2005, 2007)
· The Senate is a frat that starts in law school
· Lawyers should give advice based on law, but also based on wisdom and morality, too
· Gonzales:

· Avoids answering whether he agreed with the Bybee Memo’s definition of torture

· “I don’t recall; drafting the memo wasn’t my responsibility”

· Avoids answering whether the president has an inherent c-i-c power to override the torture statute and immunize acts of torture

· “The President has said we’re not going to engage in torture, so that’s a hypothetical question; further, the portion of the memo was retracted because it was unnecessary”

· Why Gonzales says this: Because the definition of torture is really narrow now and the President says he get to decide what’s torture

· Avoids answering whether the CIA requested the memo

· “Our focus to make sure we avoided doing anything that would violate the law; it was not my responsibility to decide how to interpret the statute or what interrogation techniques would be used”

· Feldman: What about not only doing what’s legal, but what’s right and wise, too?

· In Gonzales’ defense:

· OLC was acting as the White House’s legal counsel, so it really wasn’t up to the White House to interpret §2340

· Gonzales is not a professional interrogator, and decisions about interrogation techniques should be left to the professionals (because the way for the government to be productive is for people to stay within their ranges of institutional competencies

· Mukasey:

· Condemns Bybee Memo as unnecessary

· Says the McCain Torture Act supersedes the presidential signing statement (which said the President was not bound by the Act to the extent the act limited his constitutional authority)

· Youngstown category 3: President has to follow the statute

· Common Art. III of the Geneva Conventions applies only as a procedural control to the War on Terror

· Waterboarding:

· Says he doesn’t know what’s involved in waterboarding, but would be uncomfortable with any coerced testimony

· “If waterboarding is torture, it’s unconstitutional” (i.e., finds a 5th, 8th, and 14th Amendment limitation on torture)

· Thus, in Mukasey’s view the McCain Torture Act adds nothing to the Constitution, because the statute prohibits acts that already were unconstitutional

· QUESTION: Under Mukasey’s view, does this mean the Act does not apply outside the US because the US SC has not said that the Constitution applies outside US boundaries?

IV. WAR AND EXCEPTION

The Lieber Code: Excerpts (1863)
· The Code is a code of military conduct; it later became the basis for the laws of war published by the UN, the Hague, etc.
· Language of the introduction to the Code suggests the code is not an “order,” but rather an effort to convince soldiers to follow certain rules
· Perhaps Union wants the benefit of being seen to be issuing rules of conduct, but without having to be bound by those rules

· Martial law (the laws of war): “Military authority exercised in accordance with the laws and usages of war”

· “Military oppression is not martial law; it is the abuse of the power which that law confers”

· Martial law, when declared, suspends and supersedes whatever law (civil and criminal) is on the books for the affected region (“direct and immediate consequence of occupation”)
· Origin of martial law/laws of war: There was no formalized consensus as to the laws of war at this time period; Lieber was trying to move in that direction through his code
· Do war and honor go together?

· (Lieber speaks a lot of honor and gentlemanly conduct ( the implication is that war and honor go hand and hand)
· YES: The laws of war derive from codes of honor; soldiers express aspirations to follow these codes

· NO: Soldiers like to express aspirations of honor, but in the real world they fail to live up to such codes, because no one knows better than soldiers that “honor” is bunk and will get you killed on the battlefield

· Feldman: We see simultaneously conflicting views on the relation between war and honor, often held by the same people

· Military necessity: “Consists in the necessity of those measures which are indispensable for securing the ends of war, and which are lawful according to the modern law and usages of war (i.e., CIL)
· Limits on military necessity:

· (1) Lawfulness: See above quote (law as external constraint on necessity)
· (2) Good faith: If a soldier has pledged his good faith, he cannot break it, because a soldier does not cease to be a “moral being” (perfidy impermissible; deception okay)
· The purpose/goal of war:

· To end the war, or to subjugate the enemy totally (see Eisentrager)?

· Maybe these two goals actually work together: The more vigorously a war is pursued the better it is for humanity, because “sharp wars are brief”

· So, two ideas:

· (1) War as the means for obtaining greater ends (war as “ the continuation of politics by another means”)
· (2) Harsher wars are better for humanity because they achieve their ends more quickly
· I.e., the best way to fight a war is to totalize it, because the harsher the war the shorter it will be (since all resources will be used in a single sharp burst)

· Von Clausewitz has a similar view: Fight wars harshly because the harsher you fight the more likely you are to win

· NOTE: If you totalize a war, you then view everything as military necessity, thus abolishing many of the restraints on war Lieber has laid out (i.e., honor goes out the window)
Ex Parte Merryman, C.C.D. Md. (Taney) (1861)
· Lincoln suspended the writ of habeas corpus and delegated the authority to arrest and detain people, without standards, to military officers (never went to Congress to do this)
· Basically, anything one might do to deter soldiers even from just enlisting would subject you to arrest (because preventing one soldier from enlisting in the war effort has the same effect as killing a soldier)

· Taney equates the suspension of the writ (i.e., saying one can be arrested and held without recourse) with the imposition of martial law 

· Taney assumes that suspending habeas corpus basically allows Lincoln to do whatever he wants, without limitation

· BUT, president could still authorize discretionary arrests without suspending habeas corpus. (e.g., Boumediene: Administration argues discretionary authority to arrest does not suspend habeas corpus)
· Merryman, a non-military citizen residing in MD, was taken from his house in the middle of the night by armed forces and conveyed to Fort McHenry without any warrant from any lawful authority. His arrest warrant shows no accusation of any specific act that would constitute an offense against the laws of the U.S. but he seems to have been arrested on “general charges of treason and rebellion, without proof, and without giving the names of the witnesses, or specifying the acts which, in the judgment of the military officer, constituted these crimes.” The General of the fort in PA, his captor who actually issued the order to arrest, refuses to obey the writ saying he is “duly authorized by the president to suspend it.”
· Holding: Lincoln’s suspension of habeas corpus was unconstitutional because Congress, not the president is the actor authorized under the Constitution to suspend habeas corpus 
· Reasoning:

· Historically, everyone has always assumed the power to suspend habeas corpus lay with Congress (e.g., Jefferson deferring to Congress to suspend the writ in the Aaron Burr conspiracy controversy)

· The Suspension Clause is found in Art. I, which details Congress’s powers

· Is Taney right in claiming that the power to suspend habeas corpus lies with Congress?

· The entire purpose of habeas corpus, going back to Magna Charta and beyond, was to limit the executive’s power to arrest whomever he wishes; if the President may suspend the writ whenever he wishes, the writ is worth little

· Thus, if the President is the actor authorized under the Constitution to suspend the writ, then the President is the sovereign
· Two views of sovereignty:

· (1) Shared sovereignty view (the “Orthodox/Trinitarian” view) (Taney): The US is a nation of divided and limited sovereignty (divided among the three branches and limited by the Constitution)
· This means:

· (1) The government may not violate rights guaranteed under the Constitution

· (2) Wherever government goes the Constitution follows

· (3) One branch may not on its own suspend rights, because no one branch is sovereign ( no branch may exercise greater authority than the Constitution grants

· Thus, because in the US sovereignty is divided and limited, the president may not suspend the writ of habeas corpus by himself
· NOTE: This parallels Taney’s argument in Dred Scott, where Taney says Congress cannot exercise powers not granted to it by the Constitution, so cannot prohibit slavery in the territories

· LINCOLN’S RESPONSE: Taney is placing ultimate sovereignty with Congress, because Taney says Congress is the actor that may suspend the writ

· TANEY’S REJOINDER: No, the fact that Congress may suspend the writ does not make Congress the sovereign, because Congress lacks power to arrest anyone

· LINCOLN’S REJOINDER: Well then, Taney actually is placing sovereignty with the judiciary, since Taney is saying it’s the court that decides who gets to suspend the writ (the “who decides” doctrine)
· TANEY’S RESPONSE (the Marbury argument): The court’s making this decision because the Constitution says it must
· (2) Realist view (Carl Schmitt): “The sovereign is he who decides the state of exception” (the state of exception in this case is the suspension of habeas corpus)

· I.e., the actor who gets to decide the state of exception is the true sovereign
· So, according to Taney, Lincoln is claiming the power to decide to suspend habeas corpus, so Lincoln is claiming the president is the sovereign

· So, according to Lincoln (or what Lincoln would argue), Taney is claiming power to decide who gets to suspend habeas corpus, so Taney is claiming the judiciary is the sovereign

· One can take this realist view even further and argue that sovereignty lies with the victor (because sovereign is he who decides, and he who decides is the one who wins the war)
· IMPORTANT: Under this view, sovereignty changes depends on who wins the battle/war/fight

· NOTE: The shared sovereignty (Taney) view is normative; it tells us how sovereignty ought to be allocated under the Constitution. The realist (Schmitt) view, on the other hand, is descriptive, telling us how sovereignty actually is allocated under the Constitution
· Aftermath:

· Lincoln basically ignored Merryman and on 4 July 1861 went to Congress to ask them to ratify his suspension of habeas corpus; Congress does

· QUESTION: In going to Congress for ratification of his suspension of habeas corpus, was he recognizing the sovereignty of Congress (i.e., acknowledging Congress had ultimate authority to suspend habeas corpus)?

· NO: Lincoln never admitted he’d violated the Constitution in suspending the writ (though he came close)

· Feldman: Lincoln added a “fig leaf” argument that he didn’t violate the Constitution

· Why Lincoln did not admit he’d violated the Constitution:

· Lincoln was arguing that the states had violated the Constitution by seceding, so he couldn’t admit that he had also violated the Constitution
· Southern states were claiming they were sovereign, and one feature of sovereignty is the power to enter and leave compacts at will; Lincoln in response argued the states never were sovereign (admitting that sovereign states can secede from compacts) 

· Lincoln won

· So, who is the sovereign today?
· Under either the shared sovereignty or the realist view, it would seem that from March to July 1861, Lincoln was the sovereign (shared sovereignty view: because Lincoln had suspended the writ; realist view: because Lincoln had power to decide to suspend the writ)

· Feldman: The habeas power determines who’s the sovereign

· Then, in July 1861, Lincoln “returned” sovereignty to Congress by asking Congress to pass the Habeas Corpus Act

· BUT, one can argue Lincoln didn’t really return sovereignty to Congress by going to it, because he was jus making a political move ( does this mean the president is still the sovereign in the US?

· Orthodox/shared sovereignty view (Rossiter): March to July 1861 was a period of constitutional dictatorship, after which Lincoln restored the constitutional balance of power by going to Congress. Therefore, after July 1861 the US again became a nation of divided and limited sovereignty
· Under this view, Lincoln temporarily broke the Constitution in order to save it

· Realist/Schmittian view: Lincoln never admitted he lacked the power to decide to suspend the writ, nor really “returned” that power to Congress, so the President remains the sovereign

· Under this view, something fundamentally changed in the US’s constitutional structure when Lincoln suspended the writ in March 1861

· TAKE AWAY:

· Feldman: Lincoln offers an extraconstitutional justification for why he suspended habeas corpus (shall all the laws but one go unexecuted in order to preserve the one?), BUT habeas corpus really is the one law that justifies all others

· Orthodox view: After a period of constitutional dictatorship in which he of necessity suspended habeas corpus, Lincoln restored the constitutional system of divided and limited sovereignty (and history absolved him)

· Realist/Schmittian view: In March 1861, in suspending the writ, Lincoln became the sovereign. Though Lincoln supposedly “returned” the suspension to Congress, in reality he did not, which one can see today by noting that a President today might be able to get away with suspending the writ. Lincoln shifted sovereignty from wherever it was before March 1861 to the President, and since that time the President has been sovereign in the US
Justice Kennedy’s Visit (March 10, 2008)

· Separation of powers has both a horizontal and a vertical dynamic:
· Horizontal dynamic: Distributes powers among the three branches

· Vertical dynamic: Protects citizens’ rights (vertical relationship to the citizen)

· Federalism:
· Federalism has a moral/ethical component:

· It is ethically wrong to delegate too much power over your life to a distant power

· Purpose of federalism: To have two separate governments directly accountable to the people (federalism avoids a blurring of accountability between citizens and the federal government, because there is a direct line between citizens and the federal government

· Federalism also provides an important training ground for the party out of power

· Judicial review:

· Checks on US SC’s power:

· Collegiality: A justice has to get four of his colleagues to agree in order to do anything

· Opinion writing (Court writes to command allegiance to its decisions)

· Stare decisis

· Stare decisis has a forward-looking dynamic ( you above all others are bound by what you write

· It doesn’t make a difference if you’re a citizen for 5th and 14th Amendment purposes because the Amendments say “persons”

Ex parte Milligan, US SC (1866)
· Holding: Courts in Indiana were open and functioning normally, so petitioner (who was a civilian) could not be taken and tried in Indiana by a military commission instead of a civil court

· Martial law may not be imposed (i.e., trial by military commission) where the courts are open and in the proper and unobstructed exercise of their jurisdiction.  When imposed, martial law is limited to the locality of actual war.
· This test may also apply to suspension of habeas
· PROBLEM: What about when you have a situation where circumstances necessitate suspending habeas, but the courts are still open? ( How bad do things have to be in order to suspend habeas? ( 

· If there’s an impending or threatened invasion, does the government have to wait until an actual invasion closes the courts?

· If it looks like the US is really about to be invaded, it probably makes sense to say Congress should be able to suspend habeas

· NOTE: It’s an open question whether Milligan would apply to a non-citizen
Korematsu v. US, US SC (1944)
· Korematsu was Japanese citizen who violated exclusion order to leave CA; no question that he was loyal

· Why Congress didn’t just suspend habeas corpus: The courts in CA were open and functioning smoothly, so under Milligan HC could not be suspended

· Kennedy: Should the statute granting military power to exclude have specifically said this power included authority to exclude based on race?

· NO: Would be dangerous precedent for Congress to pass law allowing race-based classifications

· Clear statement rule: If the statute is vague, Court will construe statute not to allow race-based classification so statute will be constitutional

· YES: It’s disingenuous for Congress not explicitly to allow what it knows will happen

· Feldman: Kennedy said that when advising the President, you should consider the moral/ethical aspects involved (relates back to discussion on the Bybee memo)

· NOTE: This is the first case in which the Court employed a “strict scrutiny” test for racial classifications (Court says “legal restrictions which curtail the civil rights of a single race group are ‘immediately suspect’” and therefore court must subject them to “the most rigid scrutiny”)
· Holding: Exclusion of Japanese from specified “military zones” passes strict scrutiny test, so is constitutional

· Feldman: The Court didn’t want to say the exclusion order was unconstitutional because it didn’t want to embarrass FDR

· Racial classifications, such as the classification in this case, are constitutionally permissible when there is a “definite and close relationship” between the classification and a “compelling state interest” (prevention of espionage and sabotage)
· Reasoning: How Black avoid the racial animus problem: Claims this case is about disloyalty, not race

· Race merely a shorthand or proxy for disloyalty ( Japanese rounded up because their ethnicity is merely a shorthand for finding disloyals

· Military knows some Japanese are disloyal, so rounding up all the Japanese is a way to find the disloyals

· So, in Black’s mind, this form of segregation is not a form of racial antagonism (Black’s archetype for racial antagonism was the Jim Crow South)

· NOTE: At time of Korematsu, the Equal Protection Clause did not prohibit segregation (Brown was still a decade away)

· Compelling state interest: An interest related to the survival of the state

· Also called a “reason of state” or “raison d’ état”: Idea is that the state may commit immoral acts (at least as defined by conventional morality) in pursuit of a greater morality, viz., the preservation of the state
· Alternate, more cynical view: The sovereign may ignore conventional morality in pursuit of power and glory

· Reasons of state doctrine intimately connected to military necessity and preserving the state

· IMPORTANT: Korematsu marks the first time that the Court uses the compelling state interest doctrine to abridge rights ( The Constitution doesn’t mention a compelling state interest exception for racial classifications; it says no racial classifications at all
· QUESTION: Does the Constitution authorize the state to violate the Constitution to secure a compelling state interest, or does the compelling state interest doctrine lie outside the Constitution?
· Look to Jackson’s dissent and Frankfurter’s concurrence for the answer

· Dissent (Jackson): The military’s rounding up of the Japanese was morally right, but because it was unconstitutional the Court must invalidate it

· So, in Jackson’s view, the notion of suspending the Constitution in order to save it (the “reason of state” doctrine) is an extraconstitutional doctrine/power, i.e., the power to suspend the Constitution in order to save it derives, not from the Constitution, but rather from the inherent power of the state (this is Lincoln’s view)
· Why the military’s actions were morally justified: 
· The “paramount consideration” of the military “is that its measures be successful, rather than legal;” “the armed services must protect a society, not merely its constitution”

· SO, the military’s moral bounds are defined by the need to protect society
· When compelling state interests (“reasons of state”) are involved, the military needs to protect the state/society even when doing so requires violating the Constitution

· Implication: In determining the morality of military decisions, one cannot subject the military to constitutional standards

· The moral “counsel” of the opinion is to go ahead and detain the Japanese (even though doing so is unconstitutional)

· Why Jackson wants to strike the order even though he thinks it’s morally justified: 

· While military orders are temporary, US SC precedents remain on the books forever, so the Court should be very cautious about permitting race-based classifications

· NOTE: In a sense, military orders are not merely temporary insofar as they influence customary international law

· I.e., President should exclude the Japanese because there’s a compelling state interest (“reason of state”) for doing so, but Jackson’s not going to constitutionalize the exclusion order because it would set a dangerous precedent

· CRITIQUE (Kennedy): It’s contradictory for a court to say the military should do something that’s unconstitutional

· Jackson dangerously divorces the moral and constitutional spheres by saying the Constitution prohibits the exclusion order but the military can (and should) do whatever is morally best

· Shades of Eisentrager: If the military is trying to subjugate POW’s, habeas corpus screws things up

· Why Kennedy finds Jackson’s opinion contradictory:

· (1) Kennedy thinks the power of judicial review extends to all government actions (i.e., all government actions fall within the ken of the courts)

· (2) To Kennedy, what’s legal is the same as what’s moral ( Kennedy bothered by disjuncture between moral and constitutional requirements
· Does Jackson place the Constitution above morality, or vice-versa?

· Can argue Jackson places Constitution above morality because Jackson declares order unconstitutional despite the fact it’s moral

· BUT, can also argue the only reason Jackson invalidates the order is because from where he now sits as a judge, the Constitution is the higher value ( we get the sense that if Jackson wasn’t a judge, he might support the order

· Concurrence (Frankfurter): Because exclusion order was justified by military necessity, the order is constitutional

· So long as the military is only doing what’s necessary to win, the military can never act outside the bounds of the Constitution, because the powers of military necessity are embedded in the Constitution
·  “The war power of government is the power to wage war successfully” ( The war power the Constitution grants the government is the power to win
· This means that so long as what the military is doing is necessary to win the war, it’s actions are constitutional

· The most basic of all sovereign powers is the power to wage war; all government powers are subservient to this power because the war power is the power to maintain the Constitution

· SO, the war power itself is the “reason of state,” because it is the power to maintain the Constitution

· NOTE: Frankfurter says the Constitution gives both the President and the Congress the power to wage war

· Frankfurter’s critique of Jackson:

· Calling an “allowable” (i.e., “moral”) war power unconstitutional “suffuses” the Constitution with an “air of unconstitutionality”

· Military actions can never be outside the bounds of obedience to the Constitution

· Frankfurter thinks Jackson’s view undermines the Constitution’s authority because it tells the President to go ahead and violate the Constitution when military necessity so requires ( i.e., the President is above the Constitution

· Jackson’s view makes the President the sovereign because it basically tells the President he’s not subject to the rule of law, i.e., tells the President that the right thing to do is what the President thinks is the right thing to do, not what the law requires

· Jackson’s view weakens the rule of law because it tells the President that the right ting to do in some circumstances is not to follow the law

· In Frankfurter’s view, it’s much better to tell the President he has to follow the law in all situations than to say the President can sometimes break the law when necessity requires

· Which view is more dangerous, Jackson’s or Frankfurter’s?

· Jackson tells the President he can disobey the law ( Once you tell the President he can violate the law you’ve removed all checks on the President’s powers

· Jackson says it’s worse to constitutionalize race-based classifications than to say the President can violate the Constitution when necessity requires
· Frankfurter says (1) whatever may be justified by military necessity is constitutional, and (2) race-based classifications are constitutional so long as they are justified by military necessity

· Frankfurter says it’s worse to say the President can ignore the law completely than to say the President can exclude a racial group from certain locations

· TAKE AWAY:

· Central question: Does the principal of breaking the Constitution to preserve the state lie inside or outside the Constitution?

· Jackson’s view: The law of exception/necessity (i.e., the power act to outside the bounds of standard law when necessity so requires) is not found in the Constitution but rather is inherent in the structure of government
· I.e., the law of necessity lies outside the Constitution (is “extraconstitutional”) and so trumps the law
· Frankfurter’s view: The law of necessity is built into the Constitution because the Constitution gives the government the power to sustain the Constitution
· I.e., the Constitution contains the power to sustain itself (is a self-sustaining document)

Ex Parte Endo, US SC (1944)

· Endo is an American citizen of Japanese descent. She was evacuated from her home and then transferred to a Relocation Center. She files a HC action. 
· Holding: Court says they won’t come to underlying constitutional issues that were argued. 
· “We conclude that whatever power the War Relocation Authority may have to detain other classes of citizens, it has no authority to subject citizens who are concededly loyal to its leave procedure.” 
· Detention of Endo fails the rigid scrutiny test announced in Korematsu
· Reasoning: 
· Different from Milligan because she is detained by civil authorities not military. 
· Court looks to purpose of legislation, which was the protection of the war effort against espionage and sabotage. The powers conferred by the orders must be construed in light of that objective. Neither the act nor the orders use the language of detention. 
· “We do not mean to imply that detention in connection with no phase of the evacuation program would be lawful…Some such power might indeed be necessary to the successful operation of the evacuation program.” 
· “A citizen who is concededly loyal presents no problem of espionage or sabotage.” “Detention which furthered the campaign against espionage and sabotage would be one thing. But detention which has no relationship to that campaign is of a distinct character.” (so fails the rigid scrutiny test)
Ex Parte Quirin, US SC (1942)

· Quirin was a German citizen who, along with Haupt, a German-American citizen, snuck into the US during WWII intending to damage US war facilities

· They arrived in the US with their uniforms on, but upon arrival buried their uniforms and put on civilian clothing

· Petitioners were later captured by FBI after two turned themselves in, tried by military commission for violating laws of war, and sentenced to death.  They file habeas claims in the US SC.
· If Quirin and his crew had been captured in their uniforms, they would have been POW’s, not criminals, because they would have been abiding by the laws of war

· Under the laws of war, if you invade a country in uniform under orders from your government and get captured, you’re a POW (that’s how wars are fought

· Key issue for Taliban: The Tablian’s turbans, which are tied in a certain way, constitue their unfiroms

· Petitioners were charged with: (1) crossing lines of a belligerent enemy in civilian dress and (2) going behind enemy lines in civilian dress

· Petitioners clearly did not commit the first charge because were still in uniform at time they actually crossed into US

· Why Quirin and his crew waited until arrival to change out of their uniforms:

· To be subject to the protections of the laws or war, one must follow the laws of war
· German high command believed that so long as Quirin and his crew crossed into the US in uniform, taking off their uniforms after crossing US lines was not a violation of the laws of war

· SO, Quirin and his crew thought that by waiting until after crossing into the US to remove their uniforms that would gain POW protection if caught

· Timeline: Court decided case one day after argument, the opinion followed several months later

· Why Court issued decision so quickly: FDR had said he was going to execute the petitioners, and Court wanted to avoid looking irrelevant

· NOTE: It’s not even clear that the Court has power to review what FDR has done ( petitioners were tried under a military tribunal, an Executive Branch Tribunal (i.e., not an Art. III court), authorized by FDR’s commander-in-chief power acting under a war declaration by Congress
· Holding: Petitioners violated laws of war by removing uniforms after crossing enemy lines and so become unlawful combatants that may be tried by military tribunal (President had authority under Article 15 (statute) and customary international law to institute the military tribunals).  Haupt may also be tried as an unlawful combatant despite his US citizenship (his US citizenship is irrelevant in this case).
· The 5th and 6th amendments don’t restrict whatever authority was conferred by the Constitution to try offenses against the law of war by military commission, and thus, petitioners aren’t entitled to jury trial.
· Reasoning: Courts finds that petitioners actions violated customary international law, so they were acting as unlawful combatants
· The “long course of administrative conduct,” (i.e., what countries have done), together with “authorities on international law” (i.e., what experts say countries have done) recognizes that passing surreptitiously into enemy territory and discarding one’s uniform makes one an “unlawful combatant” punishable as such by a military commission

· NOTE: No code says that what petitioners did violated international law
· Court bases its holding on UK military manual that says damage to railways, power lines, etc. by soldiers in civilian dress violates the laws of war

· PROBLEM: Petitioners never actually blew anything up (had only purported intent to blow things up)

· RESPONSE: Can also make a pragmatic argument: If the actual destruction of enemy facilities by soldiers in civilian dress violates international law, then international law must also say that going behind enemy lines in civilian clothing with the intent to destroy enemy facilities is also illegal (would be silly to think otherwise)

· SO, The Court is using “fuzzy law” here to find that going behind enemy lines without uniform with intent to destroy war materiel violates the laws of war
· Court eager to say FDR can try the petitioners in a military tribunal as unlawful combatants even though it’s not really clear international prohibits what the petitioners did

· Source of FDR’s power to try the petitioners as unlawful combatants in military tribunals:

· The congressional war declaration (1) activates FDR’s commander-in-chief power and (2) by its language (Article 15) specifically authorizes military tribunals to try offenses against the laws of war “in appropriate cases”

· The articles of war list a number of actions that violate the laws of war, but the list is not exhaustive

· NOTE: By saying that the military tribunal that tried petitioners was lawful, the Court made law; the Bush Administration later used Quirin as precedent after 9/11 in creating military commissions to try al-Qaeda detainees
· We see the Court here using international law as a sword
· Before international law has always been a shield protecting against things we don’t like

· Does the use of international law as a sword makes us uncomfortable?

· I.e., does the “fuzziness” inherent in international law make us more uncomfortable when international law is used as a sword rather than as a shield?

· After all, petitioners thought that by keeping their uniforms on until they crossed into US territory they would avoid violating international law

· Reconciling Quirin with Milligan (problem with Quirin?):

· PROBLEM: Milligan says that when US courts are open, US citizens are entitled to trial in civil court rather than by military tribunal (and Haupt was a US citizen)

· SOLUTION: Court narrows Milligan to its facts ( Milligan was neither a belligerent (soldier) nor a resident of a belligerent state

· BUT, Milligan didn’t rest on fact that Milligan wasn’t a soldier or a resident of a belligerent state

· Broader policy question: Should the petitioners be executed? ( YES
· (1) Rules are rules, and petitioners violated the laws of war

· It’s not defense to a violation of the laws of war to say one was ordered to violate those laws (see Nuremberg Trials)

· (2) Executing the prisoners will benefit the US’s war efforts (Frankfurter: “The power to wage war is the power to wage war successfully”)

· Even if the petitioners didn’t deserve to die (i.e., even if they intended fully to abandon their mission once they reached the US), the US should execute them anyway to show other Germans that if they attempt what petitioners attempted, they’ll die

· For the German Reich, sending soldiers in civilian clothing to destroy US facilities is a low-cost (if fails, eight people die, no big deal), high-return (if succeeds, strikes terror into hearts of Americans) venture, so US needs to deter Germans from attempting what petitioners attempted

· (3) Executing the petitioners would set a precedent that their types of actions violate the laws of war (would help form customary international law on the subject)
· Why Jackson and Frankfurter from Korematsu would say:

· Jackson: FDR should execute the petitioners because doing so would protect society/help the military win, and the Court should later declare FDR’s actions unconstitutional

· Frankfurter: The Court should intervene to sustain the rule of law, and find that FDR can execute the petitioners because doing so would benefit the war effort, and the war powers include every power to wage war successfully

· TAKE AWAY:

· (1) Customary international law may be played with by the Executive Branch during wartime to sanction the President’s actions, up to and including execution of captured enemy agents

· (2) The President has power under the Articles of War to establish military commissions and try persons for violations of the laws of war

· (3) Milligan does not apply to persons who are soldiers, even if they are US citizens (i.e., US citizenship not relevant to determination of whether you can be tried in a military tribunal if you’re a soldier)
· NOTE: The Court doesn’t even consider the question of whether it has habeas jurisdiction in this case (i.e., whether the Court can hear habeas petitions on military tribunals)
In Re Yamashita, US SC (1946)
· Yamashita was a Japanese general in the Philippines who, after he surrendered, was tried by a military commission for violations of the laws of war and sentenced to death, files habeas action
· NOTE: Yamashita had no opportunity to confront witnesses at his tribunal (Confrontation Clause doesn’t apply b/c Military Commissions are not Art. III courts, he is a non-citizen, and we aren’t in the U.S.).
· Yamashita was the first high-raking officer to be tried for atrocities committed during WWII

· Yamashita’s alleged crime: Failing to stop atrocities committed by troops under his command

· This is a form of vicarious liability called “command responsibility”

· Allegation is that Yamashita had a duty to stop his troops from committing atrocities, but failed to do so

· NOTE: Implicitly, for Yamashita to have had a duty to stop his troops from committing atrocities, he must have had both (1) knowledge of the atrocities and (2) the capacity/capability to stop them

· Holding: General MacArthur had authority to convene the military commission, so Yamashita’s trial was permissible (Court would review the authority to convene military commission and nothing else)
· International law does not consider the military’s authority to hold military commissions terminated until peace has officially been recognized, and the peace treaty with Japan had not yet been signed

· How Court gets around the Confrontation Clause: Yamashita is not a US citizen, is not being held in the US, and the commission was not an Article III court, so the Constitution doesn’t apply

· NOTE: Court says it has jurisdiction to review the military commission’s authority (even though military commissions are not Art. III courts but rather executive branch courts), though does not undertake to review the commission’s actual actions
· BUT, fact that Court doesn’t review the commission’s actual actions does not mean that it could not review its actions

· Dissents (Murphy & Rutledge):

· There is (1) no evidence that Yamashita knew of the atrocities his troops were committing or had power to stop them (Murphy) and (2) no precedent for holding a commander liable for the acts of his troops committed without his knowledge and/or ability to control (Rutledge)
· If Yamashita didn’t know his troops were committing atrocities, it’s hard to claim he had “authority” over what was happening

· NOTE: Rutledge finds no precedent for theory of “command responsibility” at all
· Central point: Trying Yamashita for atrocities his troops committed without his knowledge or capacity to prevent is trying him for an ex post facto crime, which violates due process (because no notice that it was a crime)
· Why this is an ex post facto crime: No precedent says what Yamashita did actually was a crime when he engaged in the conduct (or lack thereof) in question

· Why US wanted to execute Yamashita, and execute him quickly:

· US trying to shape Filipinos’ feelings about the US (i.e., the Filipino narrative about the US) ( By killing the hated Yamashita, US hoping that Filipinos will overlook the earlier, oppressive US regime because someone else was worse (and in fact that person was so bad that he was killed for his atrocities)

· Relation to US generals:

· Command responsibility (doctrine that commanders may be held criminally responsible for violations of international law by their subordinates) is a dangerous doctrine for US commanders

· Why then did MacArthur promulgate the theory of command responsibility (whose sanction then, theoretically, made it part of international law)?

· MacArthur confident US would never apply command responsibility theory to itself because it will never be in the US’s interests to do this

· Trying US commanders for war crimes would make the government look terrible because the government basically would be admitting that it committed war crimes

· MacArthur not worried about other nations capturing and trying US commanders because at the time the US was the unrivaled world superpower

· International law looks different if you think it will only serve your interests (i.e., will be only a sword for you and never a shield or sword for others)
· Feldman: Like Quirin, this case was a low point for the Court (in the words of Scalia, it was “not the Court’s finest hour”)

· BUT, at least the Court seemed to think it had habeas jurisdiction (unlike in Eisentrager)
· Hirota v. MacArthur, US SC (1949)
· Δ’s are citizens of Japan and high officials of Japanese government or military. Held in custody pursuant to Military Tribunal for the Far East in Japan. Found guilty. Filed HC actions.
· Holding: Court ducks issue of Japanese citizens tried by military commission in Japan and sentenced to death by holding it has no jurisdiction to review the commissions because other countries are involved in the commissions

· This represents a step back by the Court in wartime cases

· A lá Frankfurter (the Court should intervene to secure the rule of law), in previous wartime cases the Court had been taking cases to validate what FDR had been doing, not questioning whether it had jurisdiction to hear the petitioners’ claims

· Concurrence (Douglas): If the US can’t review the commissions, no one can

· Court ruled it wasn’t a tribunal of the U.S. (other countries involved) so U.S. courts have no authority to review, etc. the sentences. 

· He thinks this leaves no room for any judicial scrutiny of military commissions 

· “If an American General holds a prisoner, our process can reach him wherever he is. To that extent at least the Constitution follows the flag…if as a result of unlawful action, one of our Generals holds a prisoner in his custody, the writ of HC can effect a release from that custody.”

Hamdi v. Rumsfeld, US SC (2004)
· Congress passes AUMF a week after 9/11 authorizing President to use all necessary force against the nations, organizations, or persons he determines are responsible or aided or harbored those responsible for the 9/11 attacks

· Hamdi, a US citizen, was captured by the Northern Alliance in Afghanistan and then transferred to the US (i.e., sold to the US military for a bounty)

· Hamdi then taken to Gitmo, but transferred to US when military realized he was a US citizen, held as an “enemy combatant.”  Hamdi’s father brings habeas claim.

· Why government transferred Hamdi to US when it learned he was a US citizen: Government wanted to argue that those in Gitmo had no access to habeas corpus under Eisentrager (which said that alien enemies outside the US have no access to habeas corpus), so separated out US citizens from non-citizens in order to avoid potential complications with this position

· 4th Circuit remands to District Court to determine whether Hamdi is in fact an enemy combatant

· At this point, the government for the first time since Hamdi’s capture puts forth its reasons/evidence for detaining Hamdi, the “Mobbs Declaration” (an unsworn statement with no supporting evidence)

· Holding: (1) AUMF authorizes President to detain US citizens who qualify as “enemy combatants,” but (2) as a US citizen Hamdi is entitled to due process (the Mathews test) in determining whether he qualifies as an “enemy combatant”

· Reasoning: 

· How AUMF authorizes President to detain US citizens who qualify as “enemy combatants”
· AUMF must have included authorization to detain persons (whoever government can fight war against under AUMF must be people government can detain)

· Quirin stands for the proposition that US citizens may be tried as enemy combatants, so it must also support that proposition that US citizens may be detained as enemy combatants

· BUT, what about Milligan? ( Milligan suggests Hamdi cannot be detained (indefinitely) because Hamdi is a US citizen, the courts are open, and habeas corpus has not been suspended

· Milligan says citizens cannot be tried by military tribunal in a state where the courts are open, which suggests citizens also cannot be held indefinitely in military detention in a state where the courts are open

· The government calls Hamdi an “enemy combatant” (means at least he was captured on the battlefield) ( it just made that category up

· Court notes in footnote that the category of enemy combatant “has not been elaborated upon in great detail”

· The government cannot actually charge Hamdi with anything, because he was captured only with a gun, and having a gun in Afghanistan is not a crime

· Because government cannot charge Hamdi with anything, Hamdi’s cannot be an unlawful combatant

· SOLUTION: Quirin “clarified” Milligan, narrowing Milligan to its facts

· In Quirin, Court said military commission okay because Haupt was a belligerent (soldier) subject to the laws of war, whereas Milligan was not a belligerent

· Court analogizes Hamdi to Quirin in order to distinguish Milligan
· By implication, then, the Court is saying Hamdi is more like Haupt (a belligerent subject to the laws of war) than Milligan (a civilian not subject to the laws of war), which in turn suggests Hamdi is subject to the laws of war

· BUT, if Hamdi is subject to the laws of war, doesn’t that mean the Geneva Convention protections apply to him?

· Government wants Hamdi to be subject to the laws of war, like Haupt, in order to distinguish Milligan, but doesn’t  want Hamdi to be subject to the protections of the laws of law

· This is why the government invents the “enemy combatant” category, to distinguish Hamdi from Milligan but avoid automatically conferring on Hamdi the protections of the laws of war

· To determine how much process US citizens detained as enemy combatants have in determining whether they are in fact enemy combatants, the Mathews test applies

· Mathews test: In determining how much process is due before a citizen may be detained as an enemy combatant, court must weigh “the private interest that will be affected by the official action against the Government’s asserted interest, including the function involved and the burdens the government would face in providing greater process” 
· At a minimum, a citizen-detainee classified as an enemy combatant must get: 
· (1) Notice of the factual basis for his classification, and 
· (2) A fair opportunity to rebut the government’s factual assertions before a neutral decision-maker. 
· Also, there is a possibility for more tailored proceedings depending on exigencies of the situation.
· Interestingly, Mathews as decided applied to what process is due before the government may take away welfare benefits

· Court doesn’t want to tell the President how to apply due process to Hamdi, just to apply due process

· Hamdi, as citizen, must at least get fair notice of the factual basis of his classification as an enemy combatant and a fair opportunity to rebut that factual basis before a neutral decision-maker

· Concurrence (Souter):

· Non-Detention Act (NDA) prohibits imprisonment or detention of a citizen “except pursuant to an act of Congress”

· NDA was passed in reaction to/to avoid another Korematsu
· Clear statement rule: Congress must make a clear statement in order to authorize detention of citizens (i.e., in order to overcome NDA), and the AUMF is not such a clear statement

· One way to get around the NDA: The AUMF activates the President’s commander-in-chief power under Art. II, which power is defined by the laws of war

· I.e., the AUMF activates the President’s power under international law (including customary international law) to make war

· SO, the President could trump the NDA by asserting he has inherent constitutional power to detain Hamdi through his commander-in-chief power under the AUMF, BUT President cannot rely on international law to detain Hamdi and then turn around and flout international law by refusing to apply the Geneva Convention protections to Hamdi.
· Government’s RESPONSE: Taliban detainees are not subject to Geneva Convention protections

· Souter’s REJOINDER: There’s a military regulation on point that uses language from the Geneva Conventions and mandates holding hearings in cases of doubt to determine detainee status (which regulation was adopted in fulfillment of Geneva’s requirements), so the government is not following the laws of war by holding Hamdi indefinitely without hearing

· I.e., government not following international law by denying Hamdi the right to a hearing to determine whether he is subject to Geneva Convention protections
· Main point: The government cannot claim authority to detain Hamdi pursuant to the laws of war when the government is not following the laws of war in detaining him
· Why Souter works through the possible exception: To show that even though the Geneva Conventions are not self-executing, a military regulation has implicated the Geneva Convention’s protections and therefore activated them

· Dissent (Scalia): The central point of the very concept of the “rule of law” is that the government cannot just grab and detain you indefinitely if habeas corpus has not been suspended

· The proper course of action is to try Hamdi for treason

· The majority’s reading of Quirin strips Milligan of its content ( Hamdi is like Milligan, a US citizen on US soil in a state where the courts are open
· NOTE: This shows Jackson’s worry in Korematsu being played out: Quirin now codified as precedent that and extended to say US can hold citizens who are enemy combatants indefinitely
· Why the liberals didn’t join Scalia:
· Scalia’s opinion is narrow ( It applies only to US citizens on US soil
· It’s possible that if Scalia’s opinion had been the majority, Congress would just have suspended the writ
· Maybe Breyer didn’t think Hamdi’s detention was so bad as long as Hamdi got some process
· End result of case: Government released Hamdi on the condition that he renounce his US citizenship

Padilla v. Hanft, 4th Cir. (2005)
· 4th Circuit previously had ruled that the government had the power indefinitely to detain Padilla, a US citizen captured in Chicago, as an enemy combatant.

· Now, government wants 4th Circuit to withdraw its earlier opinion and allow the government to transfer Padilla to civilian court, which request implicitly means the government no longer believes national security requires detaining Padilla (wanted to avoid Supreme Court review)
· Holding: Court refuses to withdraw opinion and refusing to allow government to transfer Padilla to civilian custody

· Reasoning: Court refuses to allow Padilla’s transfer because:

· (1) The case is important enough that the US SC should hear it

· (2) The government appears to be trying to pull a fast one to keep the case out of the US SC

· I.e., government making Luttig look like an idiot ( government able to “snooker” Luttig into sustaining Padilla’s detention, but doesn’t think it’ll be able similarly to snooker the US SC

· TAKE AWAY:

· In Hamdi the US SC declined to lay out definitive rules for determining the status of US citizens detained as enemy combatants and instead remanded with instructions to apply some due process

· BUT, before court determined Hamdi’s status, government released him on condition that he renounce his US citizenship

· In Padilla the Court dismissed the cert petition outright because the government had previously petitioned to transfer Padilla to a civilian court

· Thus, there is no law defining how much process is due to a US citizen detained in the US whose status as an enemy combatant has not yet been determined.
Hamdan v. Rumsfeld, US SC (2006)
· Hamdan was Osama bin Laden’s chauffeur; he was captured by the US and charged with “conspiracy to commit offenses triable by military commission”
· NOTE: Detainee Treatment Act (DTA) purported to block appellate habeas review of Gitmo cases, but the Court decided to hear Hamdan’s petition for habeas corpus notwithstanding the DTA because Hamdan filed his petition before the DTA was passed.  Boumediene raises this issue squarely because his case started fully after the DTA
· NOTE: MCA (see Boumediene) later passed to plug holes in DTA
· Amongst other things, DTA strips federal courts of jurisdiction to consider habeas corpus petitions filed by prisoners in Guantanamo, or other claims asserted by Guantanamo detainees against the U.S. government, as well as limits appellate review of decisions of the Combatant Status Review Tribunals and Military Commissions
· Feldman: This case connects to the broader “exception” theme because these tribunals are exceptional tribunals
· Holding (Stevens): The military commission convened to try Hamdan lacks power to proceed because its structure and procedure violate both the UCMJ and the Geneva Conventions
· The plurality also said that the offense with which Hamdan had been charged was not a chargeable offense that may be tried by military commission under the laws of war
· No sources show conspiracy is chargeable under the laws of war
· Reasoning:
· Government’s asserted authority for creating military commissions for Gitmo detainees:
· The AUMF is a war declaration, so under Quirin the AUMF activates the President’s war powers to detain
· PROBLEM: Quirin relied on Art. 15 of the Articles of War, which specifically authorized the President to create military commissions ( the AUMF (which is extremely short) contains no language authorizing military commissions
· SOLUTION: Art. 21 of the current UCMJ contains language lifted from Art. 15 of the Articles of War
· Art. 21 of the UCMJ: “The provisions of this code conferring jurisdiction upon courts-martial shall not be construed as depriving military commissions…or other military tribunals of concurrent jurisdiction in respect of offenders or offenses that by statute or by law of war may be tried by such military commissions…or other military tribunals”
· Feldman: Art. 21 doesn’t actually grant military commissions jurisdiction over detainees; it only says nothing in Art. 21 may be construed to deny military commissions jurisdiction ( Odd that a provision saying jurisdiction is not to be denied is used actually to grant jurisdiction in the first place
· Stevens’ RESPONSE: The Quirin Court recognized that Congress had simply preserved what power the President had under the Constitution and laws of war to convene military commissions, “with the express condition that the President and those under his command comply with the law of war.”
· There is nothing in the AUMF or DTA expanding the President’s authorization under UCMJ Art. 21 to convene military commissions
· I.e., Stevens denies the proposition that the President may institute military commissions whenever he thinks military necessity requires ( Stevens denies the President an “exception” power based on military necessity

· How the military commissions violate the UCMJ:
· The UMCJ’s principle of “uniformity” says the military must try enemy combatants the same way (with the same procedures and protections) it tries its own officers, unless the President determines uniformity is impracticable in a particular case (which Bush has not done here)
· The UCMJ is a congressional statute, so under Youngstown Congress has spoken on the issue in a way that constrains the President
· Also, UCMJ incorporates the Geneva Conventions, so Geneva violations also violate the UCMJ (???)
· Why the Geneva Conventions (which the commissions obviously violate, if the Conventions apply) apply to the military commissions:
· The Court of Appeals said that under Eisentrager, detainees cannot bring suit for violation of the Geneva Conventions ( A footnote in Eisentrager says the Geneva Conventions are enforced through the political process (i.e., foreign affairs), not the courts (because the Geneva Conventions are not self-executing)
· Stevens’ RESPONSE: Eisentrager doesn’t control because the UCMJ incorporates international law by saying the President has authority to institute military commissions to try offenses against the laws of war, meaning that the UCMJ itself executed the Geneva Conventions
· SO, it doesn’t matter that the Geneva Conventions aren’t self-executing, because the UCMJ, which is the basis for the President’s authority to institute military commissions, executed the Geneva Conventions protections re: offenders tried under the President’s UCMJ authority to institute military commissions
· Souter-like move: The President’s authority to institute military commissions is a grant by Congress to try offenses under the laws of war (Art. 21 of UCMJ) ( If the laws of war constitute the basis for the military commissions’ jurisdiction in the first place, the government must abide by the laws of war when trying detainees

· I.e., the government cannot try detainees for violating the laws of war without itself complying with those laws ( if you want to apply international law you’re have to be bound by it, too
· “Compliance with the laws of war is the condition under which power in Art. 21 is granted”
· NOTE: The laws of war here are defined with reference to customary international law
· Common Art. III of the Geneva Conventions apply to the war on terror (i.e., to al-Qaeda) because the war on terror is a “not a conflict of an international character”)
· SO, (1) The Geneva Conventions apply to the war on terror and (2) are executed by the UCMJ.  Because the President’s authority to institute military commissions derives from the UCMJ, military commissions must give detainees Geneva Convention protections
· How the tribunals violate the Geneva Conventions: The Conventions require that all tribunals offer at least as many protections for the accused as the court-martial tribunals the military uses on its own soldiers (uniformity)
· Dissent (Thomas): Part of the law of war is that the Geneva Conventions are not judicially enforceable (i.e., may be enforced only by the political branches)
· Stevens’ response: Majority relies on a statute (the UCMJ) in applying the Geneva provisions, not the Geneva Conventions themselves
· TAKE AWAY:
· The US SC has now found international law to be binding in the war on terror ( It has done this by statutory incorporation, i.e., by finding that the UCMJ incorporates international law (and therefore executes the Geneva Conventions re: activities governed by the UCMJ)
· The Court here acts like it has habeas jurisdiction
· The US SC’s actions may be encapsulated by Story’s dissent in Brown: When Congress declares war, the President gets all war powers but only those powers given him under the law of nations (i.e., international law not only grants the President his war powers, it also limits them)

· Difference between Hamdan and Boumediene:

· Hamdan is not about where Gitmo is, but rather what the US does there (would have come out the same way whether Gitmo actually is in the US or is not)
· Boumediene, on the other hand, is all about whether Gitmo is part of the US
V. WHO OBEYS WHAT? 
THE STATES AND 
INTERNATIONAL LAW

Missouri v. Holland, US SC (1920)
· Treaty between US and UK gives Congress authority to pass law preempting state laws re: the capture and killing of migratory birds. Congress passes such a law.

· Preemption: When a federal law supersedes all state laws to the contrary and binds state courts to follow the federal law

· States bring suit claiming law executing treaty (i.e., prohibiting the killing of migratory birds) is unconstitutional

· States’ argument is that Congress acted ultra vires in passing the law executing the treaty because nothing in the Constitution says Congress can prohibit the killing of migratory birds

· Earlier non-US SC cases had held a federal statute regulating the killing of migratory birds not passed pursuant to a treaty was invalid under the 10th Amendment
· States base their claim on the 10th Amendment: “The powers not delegated to the US by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people”

· NOTE: At time of Holland, US SC was prepared when it wanted to to use the 10th Amendment to limit the federal government’s powers.  This is no longer the case.

· ISSUE: Is Congress’s power to pass statutes more extensive when it acts pursuant to a treaty (i.e., in executing a treaty) than when it acts absent a treaty?

· Holding (Holmes): Congress’s passage of law executing treaty by prohibiting killing of migratory birds was a valid exercise of Congress’s powers

· Reasoning:

· Holmes distinguishes the earlier cases saying Congress lacked power to regulate killing of migratory birds by saying those cases did not involve the treaty power

· “Acts of Congress are the Supreme Law of the Land only when made in pursuance of the Constitution, while treaties are declared to be so when made under the authority of the United States.” (interpreting the Supremacy Clause)
· SO, two propositions:

· (1) Acts of Congress are the Supreme Law of the Land only when made in pursuance of the Constitution
· (2) Treaties are the Supreme Law of the Land when made under the authority of the United States
· What does Holmes mean?

· First interpretation: Treaties do not have to be passed in pursuance of the Constitution because the US as a sovereign entity has inherent treaty-making power

· States as geopolitical entities have certain powers by virtue of the sovereignty; among these is the power to make treaties ( i.e., US has treaty-making power irrespective of the US Constitution

· Sovereignty paradox: If the US lacks this inherent treaty-making power because it is a government of limited powers and therefore has only those powers granted by the Constitution, the US then has fewer powers, because of the Constitution, than do other nations (Constitution as limit on treaty-making power)
· Second interpretation (which Feldman seems to favor): Holmes reframes the question from “does anything in the Constitution permit passing this treaty?” to “does anything in the Constitution prohibit passing this treaty?” 

· NOTE: Holmes seems to have been an early living Constitutionalist.  He said that in order to understand the 10th Amendment we need to look at what the US has become (and so should avoid reading the Constitution too literally)

· TAKE AWAY: Holmes suggests a special relationship between the 10th Amendment and the treaty-making power: If the Constitution does not prohibit the passing of a particular treaty, then that treaty may be passed and executed (notwithstanding what the 10th Amendment seems to suggest)
· From a federalism point of view, Congress has greater power re: the states (to impose its will on the states) when executing a treaty than when passing a regular statute
· Implication: So long as the Constitution does not prohibit the passing of a treaty, the statute executing that treaty is valid
· NOTE: This “take away” doctrine is actually dicta
Reid v. Covert, US SC (1957)
· Reciprocal executive agreement between the US and the UK gave US military commissions exclusive jurisdiction over crimes committed in the UK by American servicemen and their dependents (same was true also of Japan)
· Petitioners are two women convicted by military commissions under the UCMJ for murdering their husbands while accompanying them on overseas assignments, respectively, in the UK and Japan
· Government argues it had to try the petitioners by military commissions because it had promised to do so in the executive agreements
· Holding (Black): The executive agreement permitting US citizens accompanying family members overseas to be tried by US military commission violates the Due Process Clause of the 5th Amendment and so is invalid
· Reconciling with Holland: Holland held that a statute executing a treaty is Constitutional so long as the statute does not violate a specific constitutional provision.  In this case, the executive agreement violated a specific constitutional provision, namely the Due Process Clause, and so is invalid
· SO, the government may not, under the Constitution, make a treaty that violates an explicit constitutional provision, but may make a treaty that provides for something for which there is an absence of a constitutional provision (i.e., which the Constitution neither prohibits nor explicitly provides)
· Again, this shows that the 10th Amendment occupies an unusual position relative to treaties (i.e., it’s basically irrelevant)
· This case involves the 5th and 6th Amendments, rather than the 10th; 5th and 6th Amendments in this case have more teeth (because express prohibitions) than the 10th (because negative grants (excepted grants) of power/not explicit prohibitions on government action) in Missouri v. Holland
· Comparing Holland and Reid:
· At the time of Holland, the 10th Amendment was seen as a barrier against untoward federal government actions; by the time of Reid (the 1950’s), however, the Court has basically read the 10th Amendment out of the Constitution (made it meaningless)
· NOTE: Court in Reid rejects the first interpretation of Holmes’s famous line in Holland, viz., that the US has treaty-making powers irrespective of the Constitution

· Court emphasizes that because the US government is a government of limited powers, there are certain things the US government cannot do

· Court in Reid claims it’s interpreting Holland as not giving the US government extra-constitutional treaty-making powers (Feldman calls this a “tendentious” reading of Holland)

· Two radically different conceptions of the Constitution’s basic purpose (necessity vs. government of limited powers):

· Holland (Holmes): The Constitution is a document giving the US government the power to do what needs to be done

· US Constitution as an organic law that captures the spirit of the people, which spirit changes over time

· The Constitution needs to change with the times ( The US is now a global power (following WWI).  The Framers could never have foreseen this result, and so what the Framers did shouldn’t constrain the US’s ability to do what needs to be done

· SO, for Holmes the fundamental or ultimate law of the Constitution is the law of necessity, i.e., the Constitution is not a limit on government power but rather a means for ensuring the government can do what it needs to
· Reid (Black): The Constitution is a constraint on the US government

· “Obvious” that a treaty cannot confer powers on Congress or any branch free from restraints of the Constitution

· The US is now a global superpower (following WWII), and we need the Constitution to protect people from US government abuses

· NOTE: It wasn’t until after WWII that the US SC came to see itself as a protector of individual rights.  Reid was decided during a period when the US SC was extremely concerned about protecting individual rights

· SO, for Black the Constitution is fundamentally a constraint on the US government, because the US government is a government of limited powers
· The role of the Court as protector of states rights vs. protector of individual rights

· Holland: Court as protector of states’ rights against federal government usurpations (this was the anti-treaty argument)
· Reid: Court as protector of individual rights (US SC by this time far less concerned with states’ rights)
Dames & Moore v. Regan, US SC (1981)
· Petitioner had conducted site studies for building of nuclear power plant in Iran, but Iranian Atomic Energy Commission had refused to pay.  Petitioner brought suit in US court to enforce the contract.

· Executive order issued by Carter after hostage seizure froze all litigation against the Iranian government.  Later, hostage release executive agreement required of transfer all claims against the Iranian government in US courts to an Iran-US Claims Tribunal and then dismissed all such claims pending in US courts

· Petitioner sought injunction barring transfer and dismissal of its claim against Iran because had already won summary judgment and just needed to have the judgment executed, but executive order mandating transfer and dismissal had nullified all attachments against the Iranian government making execution of petitioner’s judgment impossible
· ISSUE: Does the president have authority to suspend claims pending in US courts through an executive order?

· Holding (Rehnquist): President lacks statutory authority under either IEEPA or the Hostage Act to suspend claims against foreign nations in US courts, but president does have constitutional authority to suspend such claims
· Court neglects to find statutory authority for the president’s claims suspension under the “necessary and proper” clause of the Hostage Act because it worries the clause could be read overly broadly to allow extraconstitutional actions

· NOTE: Like Ex Parte Quirin, this case was decided one week after it was argued

· Why decided so quickly: Court worried that if it waited too long, the US would breach its hostage release agreement with Iran, which set July 19, 1981 as deadline for transfer of Iranian assets in US banks to the Iran-US Claims Tribunal
· Reasoning: Rehnquist analyzes the case according to Jackson’s Youngstown concurrence

· Under Youngstown, this case falls under the “zone of twilight” in which Congress has been silent ( Congress has not spoken to the president’s suspension powers

· When we’re in the “zone of twilight,” the Court looks to the “enactment of legislation closely related to the question of the president’s authority in this particular case which evinces legislative intent”

· IMPORTANT: Congress has a longstanding practice of acquiescing to presidential suspension of claims against foreign nations in US courts

· For Rehnquist, this longstanding congressional acquiescence to presidential suspensions of claims against foreign nations in US courts constitutes a “gloss” (i.e., a binding interpretation) on executive power
· Frankfurter in Youngstown: “A systematic, unbroken, executive practice, long pursued to the knowledge of the Congress and never before questioned…may be treated as a gloss on “executive Power” vested in the President.”

· PROBLEM with this view: Rehnquist is saying that Congress has essentially decided that the president’s suspension of claims against foreign nations in US courts is constitutional by failing to contravene such suspensions, BUT, it’s the Constitution, not Congress, that determines what is and is not constitutional

· I.e., the president has only those powers which the Constitution enumerates because the US government is a government of limited powers

· TAKE AWAY: Connection to Holland and Reid
· First connection: Source of governmental power (in this case, the president) to do something the US government would not otherwise be able to do
· Normally, the power to suspend claims is a legislative, not an executive, power

· Rehnquist: The US needs the president to be able to settle claims in order to further foreign policy objectives, and in this case specifically to end the hostage crisis (and so Rehnquist relies on congressional acquiescence/ ”gloss” to support the president’s suspensions)

· Necessity claim

· NOTE: This sounds like Holmes in Holland ( The US government needs sufficient power to meet national exigencies

· Second connection: The role of the Court as protector of states rights vs. protector of individual rights
· Petitioner still gets some recompense from the Claims Tribunal, but gets far less than it would have gotten through the ordinary judicial process

· Shift away from Reid’s concern for individual rights
· Feldman: States’ rights not yet in play, but court signals shift away from so strong a concern for protecting individual rights against executive action
Vienna Convention on Consular Relations (VCCR) (1963)
· Art. 36 (Communication and Contacts with Nationals of the Sending State):

· (1)(b): “If a foreign national so requests, the competent authorities of the receiving State shall, without delay, inform the consular post of the sending State if, within its consular district, a national of the State is arrested or committed to prison or to custody pending trial or is detained in any other manner.  Any communication addressed to the consular post by the person arrested, in prison, custody, or detention shall also be forwarded by the said authorities without delay.  The said authorities shall inform the person concerned without delay of his rights under this sub-paragraph.”

· (2) “The rights referred to in paragraph 1 of this Article shall be exercised in conformity with the laws and regulations of the receiving State, subject to the proviso, however, that the said laws and regulations must enable full effect to be given to the purposes for which the rights accorded under the Article are intended.”

· NOTE: This suggests Art. 36 trumps domestic law when Art. 36 and domestic law conflict

· State Department Legal Overview of the VCCR:

· (1) Customary international law is binding on authorities

· (2) The VCCR is self-executing (i.e., implementing legislation is not necessary) because executive, law enforcement, and judicial authorities can implement these obligations through their existing powers

· NOTE: Following Medellin these points are no longer good law

The LaGrand Case (Germany v. US), ICJ (2001)
· Petitioners were German nationals living in AZ.  During a botched robbery attempt, they killed someone.  Petitioners arrested, but not informed of VCCR rights.
· Procedural history:

· Trial: Petitioners’ counsel did not raise the issue of non-compliance with the VCCR and did not contact the German consulate. Petitioners convicted of murder and sentenced to death.
· 1st appeal (constitutional due process proceeding): Appeal to AZ SC, lose.  Appeal to US SC, cert. denied.  Counsel do not raise non-compliance with the VCCR or contact the German consulate

· 2nd appeal (state habeas proceedings): Appeal to AZ SC, lose.  Appeal to US SC, cert. denied.  Counsel do not raise non-compliance with the VCCR or contact the German consulate.

· NOTE: Petitioners attempt state habeas proceeding before attempting federal habeas proceeding, because state proceeding required before federal proceeding under procedural default rule

· 3rd appeal (federal habeas proceedings): Counsel for the first time raises non-compliance with VCCR.  Court rejects non-compliance with VCCR claim because petitioners failed to satisfy requirements under procedural default rule to be able to raise a new issue (i.e., an issue not raised in the prior state habeas proceeding) in a federal habeas proceeding

· Procedural default rule: If a state ∆ attempts to raise a new issue in a federal habeas proceeding, the ∆ can only do so by showing both (1) cause and (2) prejudice.
· Cause is an external impediment that prevents a ∆ from raising a claim and prejudice must be obvious on its face.

· Federal court rules that petitioners failed to show an “objective external factor” that prevented them from raising the issue of the lack of consular notification earlier and so failed to show “cause” (so not even necessary to reach question of prejudice)

· Therefore, federal court finds that petitioners’ non-compliance with the VCCR was “procedurally defaulted” because it had not been raised in the earlier state habeas proceeding

· Execution of Karl:

· 22 February 1999 (two days before scheduled execution): Germany sends letter to US Secretary State raising VCCR violation for the first time
· 23 February (day before scheduled execution): AZ Board of Clemency recommends against commutation of sentence

· 24 February: Karl executed

· NOTE: Up to this point, no submission had been sent to US SC raising VCCR violation

· Execution of Walter:

· 2 March 1999 (day before scheduled execution): ICJ receives request from Germany requesting a “provisional measure” staying Walter’s execution

· 3 March (day of scheduled execution):

· ICJ “indicates” Germany’s requested provisional measure: 

· (1) “The US should take all measures at its disposal to ensure that Walter LaGrand is not executed pending the final decision in these (ICJ) proceedings, and should inform the Court of all the measures which it has taken in implementation of this Order”

· (2) “The Government of the US should transmit this order to the Governor of AZ”

· NOTE: ICJ thinks it’s ordering a stay

· Germany brings case in US SC to enforce compliance with the ICJ’s provisional measure

· Solicitor General sends letter to US SC saying that the ICJ’s provisional measure is not binding and “does not furnish a basis for judicial relief”
· NOTE: Earlier SG memo had actually said it was unclear whether ICJ provisional measures were binding on the US

· US SC rejects Germany’s compliance request on jurisdictional grounds

· Walter executed

· Germany brings suit in ICJ claiming US violated its international legal obligations by not informing the LaGrands “without delay following their arrest” of their VCCR rights

· Why Germany brought the suit:

· (1) US had humiliated Germany by basically ignoring it

· (2) US had violated the VCCR

· (3) The death penalty was involved

· (4) The US had never given the LaGrand’s an effective opportunity to raise their VCCR Art. 36 claims (probably the real reason)

· Germany claims case would have come out differently had LaGrand’s been informed of their VCCR right to notify the German consulate because:

· (1) Germany would have provided better counsel, and

· (2) Germany would have helped find mitigating evidence

· Holding: The US breached Art. 36 of the VCCR by failing to notify the LaGrand’s “without delay following their arrest” of their VCCR rights

· Art. 36 of the VCCR confers individual rights
· Why Art. 36 confers individual rights: Art. 36 is irrelevant if the rights conferred are not individual rights, since the entire point of Art. 36 is about the right of individuals to contact their consulates

· Why significant that VCCR confers individual rights: The vindication of individual rights involves a different “fix” ( Germany’s only interest was in talking to the LaGrand’s; it was the LaGrand’s who had an interest in not being executed

· The procedural default violates paragraph 2 of Art. 36 of the VCCR, which says the US must ensure that its laws give “full effect” to the purposes of Art. 36

· Germany argues the procedural default rule violates paragraph 2 of Art. 36 because it prevents an Art. 36 violation claim ever from being raised in federal court (except on appeal when earlier raised in state court)
· If Art. 36 violation raised before in state proceeding, at federal proceeding barred under res judicata
· If Art. 36 violation raised for the first time in federal proceeding, barred under procedural default because no “cause” can be shown

· US response: 

· It’s sufficient that there’s a state law remedy, i.e., the ability to raise Art. 36 violations in state court.  The VCCR does not require a national law permitting individuals to raise VCCR claims

· ICJ sidesteps this argument by addressing only LaGrands’ specific case (US and ICJ talking past each other)

· ICJ: 
· Rejects US response: Procedural default rule has effect of blocking a prisoner’s ability to raise Art. 36 claims if the prisoner failed to raise those claims at a state habeas proceeding, when the reason he didn’t raise Art. 36 claims at the state proceeding was because he hadn’t been informed “without delay” of his Art. 36 rights in the first place
· I.e., under the procedural default rule, if at the time you have to vindicate a particular right you haven’t been informed of that right, you lose your chance ever to vindicate that right (which constitutes an ongoing violation of that right)
· Solution: US must in the future provide opportunity for “review and reconsideration” of conviction and sentencing of prisoners whose Art. 36 rights have been violated; US may decide how best to do so (i.e., only must provide some mechanism for review and reconsideration)
· Feldman: The ICJ is being pragmatic in allowing the US to determine how to provide review and reconsideration, knowing that US would not eliminate the procedural default rule if the ICJ told it to do so

· Provisional measures issued by the ICJ are binding
· ICJ statute governs this question, but French and English translations conflict

· French translation suggests provisional measures are binding

· English translations uses words like “indicate,” “ought,” and “suggest”

· PROBLEM: Under the ICJ statute, both statutes are “equally authentic”

· SO, ICJ looks to the “object and purpose” of the statute: 

· Purpose of ICJ statute is to safeguard the rights of parties to a dispute before the ICJ

· Therefore, provisional measures binding because binding measures are needed to safeguard parties’ rights and thus give effect to the statute
· NOTE: ICJ arrogating power to itself here by declaring its provisional measures to be binding ( Another reason why ICJ gives US opportunity to decide how to comply with its orders, because ICJ afraid that if it arrogates too much power the US will just ignore it
Avena (Mexico v. US), ICJ (2004)
· 52 Mexican nationals who were not notified of their VCCR rights before conviction and sentencing have been sentenced to death in the US

· Procedural history:

· US says it’s complied with the LaGrand requirement of providing “review and reconsideration” of conviction and sentencing through clemency proceedings before state governors.  US claims clemency proceedings are sufficient because:

· (1) Clemency proceedings allow for broad participation

· (2) Procedural default does not apply to clemency proceedings

· (3) Clemency proceedings may consider all relevant facts, including VCCR claims

· Mexico claims clemency proceedings are insufficient under the LaGrand review and reconsideration requirements

· Holding: Review and reconsideration of conviction and sentencing of prisoners whose VCCR Art. 36 rights have been violated must occur in a judicial proceeding for each individual prisoner
· Idea is that review and reconsideration process must consider whether VCCR violation caused “actual prejudice” to ∆
· Why ICJ seemingly no longer worried about appearing to arrogate too much power and that the US would not listen to it:

· At time of LaGrand (2001), US was seen as key player in international law system, so flouting of ICJ by US would make ICJ look bad
· By time of Avena, however (2004), the US had come to be seen as a great violator of international law (US definitely no longer a “key player” in international law by 2004) and so:

· (1) To be ignored by the US was now a badge of honor in the international law community (so ICJ looking for an opportunity to be rejected by the US), and

· (2) US now wanted to appear to be following international law, so ICJ could demand more of US

Bush Memo to Gonzales (2005)
Sanchez-Llamas v. Oregon, US SC (2006)
· Petitioners are Mexican and Honduran nationals not informed of their VCCR Art. 6 rights, convicted in OR and VA states courts.  Neither petitioner had been among those listed in the ICJ’s Avena decision

· NOTE: Only states (i.e., nations) may be parties to ICJ decisions

· IMPORTANT: This case is about interpreting the VCCR, not the ICJ treaty regime (UN Charter), as in Medellín
· ISSUE 1: Does Art. 36 of the VCCR grant individual rights?

· Historical background: In the 19th century international law came be seen as solely the province of state-to-state relations (i.e., the “public” law of nations)
· NOTE: This contrasts with Story, who distinguished between what he called the “public” law of nations (state-to-state) and the “private” law of nations (state-to-citizens of another state)
· I.e., private law of nations governs relationship between states and citizens of other states (e.g., citizens of one country owning property in another)

· Story also identifies an “internal” law of nations, i.e., the law of nations applies also as between states and their own citizens

· BUT, ICJ in LaGrand and Avena held that the VCCR created individual rights, so it seems that the pendulum is swinging back and international law is now seen to apply both to state-to-state and to state-to-foreign-citizen relations

· ICJ says Art. 36 confers individual rights because:

· (1) Art. 36 exists to ensure foreign nationals have access to adequate aid when arrested, so is meaningless if rights created are not individual

· RESPONSE: Art. 36 (1)(a), which grants foreign nationals the right to confer with their state’s consul, is not at issue in either LaGrand or Avena because there’s no allegation a consul ever was refused access.  Rather, Art. 36 (1)(b), which give nationals the right merely to inform their state’s consul, is what’s at issue.

· REJOINDER: The above response reads (1)(a) and (1)(b) separately.  To be meaningful, however, (1)(a) and (1)(b) must be read together, because (1)(b)’s right to inform the consul is meaningless without (1)(a)’s right to confer with the consul

· (2) Art. 36 explicitly mentions certain “freedoms” foreign nationals have under the Article

· RESPONSE: International law deals only with relations among states, not between states and citizens of other states (i.e., looking to the 19th century paradigm)

· Feldman calls this a “slam dunk” argument—if trying to protect individual rights, don’t put in ICJ statute because ICJ only has jurisdiction over states
· Holding: Court sidesteps issue of whether Art. 36 of VCCR grants individual rights by assuming it does (“massive hedge”), because, Court says, even if  VCCR grants individual rights, those rights don’t provide the remedy petitioners seeks, viz., exclusion of evidence (i.e., petitioners lose on other grounds)

· Why Court sidestepped the question of whether the VCCR grants individual rights:
· (1) Bush memo had directed state courts to give effect to Avena in cases filed by the 51 individuals Avena concerned. ( Bush memo seems to interpret Avena as conferring individual rights on those involved in the case
· Had Court said Art. 36 did not confer individual rights, would have contradicted the Bush memo’s interpretation of Avena
· (2) Maybe the Court actually wants Art. 36 to confer individual rights, so that US citizens in other countries will be able to claim those same rights when they are arrested (principle of mutuality)

· See Hamdan, in which the Court treated Geneva Convention as conferring individual rights (albeit as executed through the UCMJ)

· (3) Ruling that the VCCR does not confer individual rights would implicate/reverse the entire line of ATS cases that culminated in Sosa

· The theory behind the ATS-line cases is that international law confers individual rights for which the ATS then confers a cause of action

· NOTE: If Court had decided that VCCR did not confer individual rights, Medellín still could have been brought, because:
· (1) Even if Art. 36 does not confer individual rights, the US still could be bound by the ICJ’s judgment concerning those involved in Avena, and

· (2) The Bush memo purported to direct state courts to implement Avena, giving Medellín an additional basis on which to bring his suit

· ISSUE 2: Is suppression of evidence through the exclusionary rule the proper remedy for Art. 36 violations?

· Holding: Suppression of evidence is not a proper remedy for Art. 36 violations
· Reasoning:
· The exclusionary rule is universally rejected by almost all parties to the VCCR, so it cannot be that the parties contemplated the proper remedy for Art. 36 would be exclusion of evidence
· RESPONSE: The reason other countries don’t have suppression regimes is because they have inquisitorial rather than adversarial systems (meaning other nations don’t violate parties’ rights the same way the US does).  In an inquisitorial system, the state determines certain of the parties’ rights have been breached, the inquisitor himself repairs the breach/suppresses evidence.
· To direct states to follow the VCCR would be to enlarge the US’s obligations under the VCCR.  When interpreting the Constitution, the US SC may tell state courts what to do, but when the US SC is not interpreting the Constitution it lacks comparable directive power
· ISSUE 3: Does the VCCR overturn state procedural default rules?
· Holding: The VCCR does not overturn state procedural default rules

· Reasoning:
· Petitioners’ argument: The VCCR requires some remedy for VCCR violations, and under our system of procedural default there is no remedy if prisoners fail to raise Art. 36 violations at the appropriate time because they have not been informed of the Art. 36 rights
· RESPONSE of court: Under our system of procedural default, it’s very possible to forfeit constitutional rights by failing to raise them at the appropriate time.  If prisoners can forfeit constitutional rights under procedural default, surely they also can forfeit VCCR rights
· For our adversarial system to work, procedural default rules must apply
· REJOINDER: But in this case the petitioners have not “slept on their rights,” for the simple reason that they did not know of their rights at the time at which they had to raise them
· QUESTION: Is the US SC the final word on the interpretation of treaties?

· Yes: Treaties are denominated the “supreme law of the land” in Art. VI, and just as with statutes, it is the US SC’s role to declare the interpretation of such supreme laws
· No: Under Art. VI, while federal laws are passed in pursuance of the Constitution, treaties are not (see Holmes in Missouri v. Holland). Treaties, therefore, are not “federal law,” and the US SC has the final word only on federal law
· RESPONSE:
· (1) Reid rejects Holmes’s interpretation of Art. VI in Holland, saying the US is a government of limited powers and therefore may not act outside its constitutional authority.  Under Reid, therefore, treaties must be federal law (because they can be nothing else) and thus subject to US SC interpretation
· (2) One of the US SC’s central purposes is to keep federal law uniform, and this purpose should apply equally strong to treaties as to federal statutes
· REJOINDER: It’s the purpose of the ICJ to ensure uniformity of treaties, so the response’s second argument fails
· BROADER QUESTION: Does the US need some body or authority to intervene in order to ensure uniformity of application/enforcement of ICJ rulings among states?  Whom should this intervener between the ICJ and state courts be?
· (1) No one: State supreme courts can just themselves apply ICJ rulings (after all, federalism is the domestic law in the US)
· (2) US SC: US SC already has supervisory authority over federal law, so it makes sense to have it be the body to intervene to apply ICJ rulings
· (3) President: As the Bush memo asserts, the president has the constitutional mandate over foreign affairs, so it makes sense to have him be the one to intervene to ensure uniformity of application of ICJ rulings in the states
· (4) Congress: When there’s a particular field federal law may occupy exclusively, Congress may pass a federal statute preempting all state laws in the field
· PROBLEM: Procedural default rules do not fall into one of the fields over which Congress may exercise preemptive power
· SOLUTION: Under Holland, perhaps Congress could gain preemption it otherwise would lack because it was implementing a treaty
Medellín v Texas, US SC (2007)
· NOTE: This case involves the ICJ treaty regime (UN Charter), not the VCCR
· Petitioner is one of the 51 individuals listed in the ICJ’s judgment in Avena.  He brings suit seeking enforcement of Avena in Texas court
· ISSUE 1: Are ICJ decisions directly enforceable in the US (i.e., binding on US courts)?

· To answer this question, Court looks to the VCCR Optional Protocol, the ICJ Statute, and § 94(1) of the UN Charter (which details parties’ obligations under the ICJ))

· VCCR Optional Protocol: Disputes under the VCCR “shall lie within the compulsory jurisdiction of the ICJ”

· So, the US agreed to submit to ICJ jurisdiction, but what does ICJ jurisdiction consist in (i.e., what does it mean to say the ICJ has jurisdiction)?

· NOTE: The need to determine what ICJ jurisdiction consists in may seem confusing to us in the US, because in the US if a court has jurisdiction, its decisions are binding (pending appeal).  This is not the case with the ICJ.

· NOTE: Since LaGrand, the US has withdrawn from the VCCR’s Optional Protocol

· UN Charter § 94(1): “Each member of the UN undertakes to comply with the decision of the ICJ in any case to which that member is a party”

· Holding: “Undertake to comply,” as used in § 94(1) of the UN Charter (detailing parties’ obligations under the ICJ), is merely “a commitment on the part of UN members to take future action through their political branches to comply with an ICJ decision.”
· NOTE: This interpretation contrasts with the typical legal meaning of “undertake,” which usual means “will” (e.g., “the parties ‘undertake’ to do x under the contract”)

· FIRST SIGNIFICANT EFFECT of the Court’s holding: If the UN Charter merely binds members’ political branches to “take” some future action, then:
· (1) The US has complied with the Charter (i.e., the treaty) because Bush issued the memo directing states to comply with Avena
· (2) Bush can argue the UN Charter gave the him the power to issue the memo by requiring him (and Congress) to “undertake to comply” with Avena
· BUT, under the Constitution, if the president has made and the Senate ratified a non-self-executing treaty, what is needed in order for the treaty become effectual/binding is a law (because there are only two ways for something to become binding on the courts: a law or a treaty).  Because the president cannot unilaterally impose a law, it would seem that the president cannot execute a non-self-executing treaty without congressional authorization.
· SO, it would seem that if Bush’s position is that § 94(1) of the UN Charter is not self-executing (which is his position), then he cannot say that he himself could execute the treaty through issuing an order

· (3) § 94(1) of the UN Charter is not self-executing, because further action by the political branches is needed to make § 94(1) binding, and therefore not immediately directly enforceable in US courts
· The effect of this is that ICJ judgments are not binding on state courts (though its judgment still may be binding on the political branches)
· Thus, even though ICJ decisions binding on US, US courts cannot enforce them
· NOTE: A “self-executing” treaty is one that requires no further act of Congress in order to become binding
· SECOND SIGNIFICANT EFFECT of the Court’s holding: In deciding § 94(1) of the UN Charter is not self-executing, the Court is offering an interpretive theory for deciding whether treaties are self-executing
· NOTE: No one thought this issue would come up because only twice in history had the US SC held a treaty to be non-self-executing (one time was Foster, which the Court later reversed, and the other was a situation where later congressional action clearly indicated that Congress intended the treaty not to be self-executing)

· Majority’s two-step interpretive theory for determine whether a treaty is self-executing:

· (1) Look to the treaty language to see what it says (á la Foster)

· (2) Look for a “pretty clear statement” that the parties intended the treaty to be self-executing
· Don’t need “talismanic words” indicating as much, but need something
· Idea is that the treaty’s words indicate the political branches’ intent in making and ratifying the treaty

· Dissent (Breyer) says step (2) is really more of a “simple clear statement” rule (i.e., if a treaty doesn’t have a clear statement that it’s self-executing, then a treaty isn’t self-executing)

· Breyer: The majority’s interpretive theory places the 70+ treaties in the ICJ regime up for grabs because:

· (A) We now don’t know whether those treaties are self-executing, and

· (B) If no law is passed executing the treaty, no one will have authority to execute the treaty (because the president cannot execute a treaty by himself, without congressional authorization)

· RESPONSE (Roberts): “Our cases simply require courts to decide whether a treaty’s terms reflect a determination by the president who negotiated it and the Senate that confirmed it that the treaty has domestic effect” (i.e., we’re just looking at intent)

· For Roberts, the text of the treaty is the right place to look because the text is what the senators looked to when deciding whether or not to ratify the treaty (again, the idea is that the language captures the intent of the makers/ratifiers)

· This makes sense in relation to contract law (and treaties are like contracts), in which to understand a contract you look to the parties’ intentions

· REJOINDER (Breyer): The text of a treaty never says anything probative on the question of execution, so court should look to circumstances instead

· Reasoning: Roberts’s possible motivation for finding ICJ decisions not to be binding (i.e., ICJ statute not to be self-executing):

· If ICJ decisions are binding on US courts, then the ICJ will have power to make law for US courts.  This involves a delegation of lawmaking power (“decisional authority”) to the ICJ, so we want a clear statement indicating this is what the president and Senate intended in making and ratifying the ICJ treaty

· NOTE: The ICJ treaty thus differs from a traditional treaty, which is interpreted by US courts as to its effect in the US, not some foreign body ( Less concern about giving legal authority to a treaty than to a lawmaking body
· Today, to enter into a treaty regime means to enter a regime the includes an international body with rulemaking authority

· Roberts likely wants to be extremely careful about delegating sovereign power (i.e., lawmaking authority) to an international body ( Concern not just about international law, but about giving international institutions supervisory authority over domestic institutions
· TAKE AWAY (from Issue 1): Medellín, not Foster, is now the definitive authority on whether a treaty is self-executing

· Foster: In most countries, treaties are presumed not to be self-executing, but in the US we have a different rule (because of the Supremacy Clause, which declares treaties to be the “supreme law of the land”), that treaties are presumed to be self-executing
· Medellín: Treaties are presumed not to be self-executing, absent some definite indication from the treaty’s language that the president and Senate who made and ratified the treaty intended the treaty to be self-executing
· Feldman: Medellín has squarely reversed the Supremacy Clause’s original meaning, which was that treaties were presumed to be self-executing and that states had to follow them
· BUT, maybe an originalist still could say Medellín hews to original intent because the Framers would not have signed a treaty delegating lawmaking power (i.e., Medellín saves the Framers’ intent from what the Framers actually said)

· Feldman: The Court’s interpretation of the Supremacy Clause has shifted 180 degrees as a result of the change in the US’s position in the world since the Founding and Foster
· In the early 1800’s: The Framers wanted international law to bind state courts to prevent them from embarrassing the central government because the Framers wanted the protections of international law
· Today: We want to free the states from obligations under international law because we’re worried about giving international institutions like the ICJ lawmaking power over domestic institutions (which Court thinks would be hugely costly)
· In fact, post-Medellín states can’t comply with international law obligations absent a congressional statute implementing the treaty
· ISSUE 2: Is Bush’s memo directing the states to implement Avena valid, i.e., does the president have the power to compel state compliance with ICJ decisions?

· NOTE: Breyer’s dissent would have preferred that the Court not reach this question, so he “remains silent” (though emphasizes that his silence should not be construed as consent)
· Holding: No. The president lacks power to compel states to follow ICJ decisions.
· I.e., President cannot make treaties self-executing (cannot tell states to apply treaties)
· Reasoning: 

· The president’s attempts to compel states to follow the ICJ’s decision in Avena falls under Youngstown’s category 3 (Congress has prohibited the president from undertaking this action)

· The Senate’s ratification of a treaty that is not self-executing amounts to a prohibition on the president’s ability to enforce the treaty without congressional authorization

· “When the president asserts the power to ‘enforce’ a non-self-executing treaty by unilaterally creating domestic law, he acts in conflict with the implicit understanding of the ratifying Senate.”

· BUT, in this case only one house of Congress has acted, and has exercised only its “advice and consent” powers ( This is a significant reinterpretation of Youngstown
· ALSO, Congress may well have been acting under the presumption that the ICJ Statute was self-executing (under Foster presumption)
· Why Breyer doesn’t just say this is a Category 2 situation under Youngstown and that Bush therefore has authority to compel the states to follow Avena:

· Breyer knows Boumediene is coming and so doesn’t want to expand the president’s power by saying the president can act unilaterally to enforce international agreements

· Not all international agreements are necessarily “good” (e.g., the agreement in Reid saying Americans arrested overseas while accompanying military personnel would be tried by military commission)

· Breyer in a dilemma because wants the national government to take the lead in foreign affairs, but also doesn’t want to say the president can act to effectuate international legal obligations absent congressional authorization

· BROADER QUESTION: Does the US need some body or authority to intervene in order to ensure uniformity of application/enforcement of ICJ rulings among states?  Whom should this intervener between the ICJ and state courts be?
· (2) US SC: Under Medellín’s new interpretation of the Supremacy Clause (that treaties are presumed not to be self-executing), the US SC cannot be the intervener

· (3) President: Medellín court explicitly says that president does not have power to intervene and compel state courts to effectuate ICJ judgments
· (4) Congress: After Medellín, it Congress seems to be the only plausible intervener (or no one)  
· Roberts says “don’t you worry” about Medellín’s reinterpretation of the Supremacy Clause and rejection of Foster because Congress can come to the rescue by passing a law implementing the treaties (i.e., saying the treaties are now binding federal law)
· Congress could potentially get this power under Holland
· NOTE how this is a new side to the sovereignty paradox (that the US is disadvantaged vis-à-vis other nations because we are a nation of “limited powers”): 
· The US SC can intervene to place the US in breach of its foreign policy obligations by determining that a treaty is not self-executing (i.e., that the US does not have to follow its international obligations)
· SO, in furtherance of the populist goal of not conceding sovereignty to an international institution, the Court has in fact taken the most activist step in involving the Court in international affairs in memory
· PROBLEM: Roberts’s interpretation of the Supremacy Clause adds a new step—namely, the House—to the implementation of treaties, and it’s harder to get a treaty through the House than through the Senate
· The Framers wanted to keep the treaty-making power away from the people, so deliberately excluded the House from the picture
VI. THE CONSTIUTION IN THE INTERNATIONAL MARKETS

Beard, An Economic Interpretation of the Constitution of the United States (1913)
· Gist: The Framers had self-interested economic motives and in writing the Constitution set out to benefit themselves as the expense of others

· I.e., the Framers’ main motivation in writing the Constitution was economic self-interest

· The Framers were worried above all else about the states issuing paper money

· Paper money is like an IOU from the government saying it can be exchanged for something worth intrinsic value (like gold)

· The paper is not worth the full value of the item with intrinsic value, rather it is worth some discounted percentage determined by the public’s belief/assessment that the government will actually pay up

· Two powers the government can use to increase/ensure the value of the paper money it issues (i.e., to make sure it’s bills do not trade at a discounted rate):

· (1) The government can issue paper money backed, not by some intrinsically valued metal (like gold), but rather by a promise to use it to offset taxes next year.  
· PROBLEMS with this approach:
· During the Articles era paper money was not good across state lines,
· With the possibility of inflation, you can never be sure what your tax burden will be next year, so there’s still the possibility even with money that is guaranteed for offsetting taxes that you will be unable to trade it back at the value you paid for it (i.e., the “par value”)
· (2) The government can insist that paper money issued is “legal tender for all debts public and private”

· This basically makes it a law that paper bills may trade only at par value

· Using this method, the government can forcibly devalue the currency by printing extra money, in the process making debts worth less than previously

· Beard’s theory of the Founding:

· Background:

· The states had funded the Revolutionary War through issuing debt (2/3 domestically and 1/3 from France and Holland)

· At the time of the Constitutional Convention, all the states were still sharply in debt, and there was a deep concern that the states might default on their obligations

· State debt thus was not worth much because it was largely thought that the states would default on their debts

· Many of the Framers held substantial amounts of state debt, purchased at a very low price (far below par value)

· To Beard, the most important thing the new Constitution did was to make the federal government liable for the states’ Revolutionary War debts (i.e., transferred the states’ debts to the federal government)

· Transferring the liability for state war debts to the federal government sharply increased the value of the state debts because the federal government was seen as much more likely to repay those debts than were the states, thereby enriching those who (like the Framers) held substantial amounts of state debts

· SO, The Constitution was a conspiracy among the creditor class to transfer state war debts to the federal government in order to increase the value of the state debts and thereby enrich those who held state debts
· I.e., the Founding was principally an enormous transfer of wealth
· The right way to understand the Constitution’s structural functions is as part of an overall package to protect the moneyed class against the general public (“Republicanism as a way of keeping down the democratic rabble”)

· Response to Beard:

· After several decades of preeminence, Beard’s theory was superseded by a recovery of the view of republicanism as an ideology, viz., a way to facilitate participation in government

· However, in recent decades, with economic history having become a more developed discipline, the view of the Founding as an economic event has resurfaced

McGuire, To Form a More Perfect Union: A New Economic Interpretation of the United States Constitution (2003)

· Flaws in Beard’s methodology:

· Beard tried to create an economic theory of the Constitution, but lacked the modern tools of economic analysis, particularly the ability to run statistical regressions, which are able to measure the individual impact of multiple variables on a decision

· The Framers’ decision to transfer debt liability from the states to the federal government likely was motivated by several variables, but Beard was able only to focus on one variable, economic self-interest

· Regression analysis now allows economists to draw robust conclusions (with a large enough data set) about how much influence each individual variable had

· McGuire’s conclusions:

· Re: purely economic provisions, economic self-interest strongly influenced votes at the ratification conventions and had a smaller though discernable effect on votes at the Constitutional convention
· Roughly corresponds to Beard: Holders of state debts were more likely than non-holders  to vote for constitutional provisions that transformed low-value state debts into high-value federal debts (thus transferring wealth to themselves)
· BUT, re: structural provisions (e.g., separation of powers), economic interest had little or no effect at the ratification or the Constitutional convention
· Other, public interest view of why Framers transferred state debts to the national government:

· It’s important for the US to be seen as creditworthy so that other nations will be willing to lend money to the US to fund wars and other future expansions

· Hamilton: The US will never become a strong nation if all it is is a collection of weak states with bad credit ratings (because it will never be able to get the money it needs to expand its power and conquer territory through war, which tends to be expensive)

· Realist view: A country cannot successfully run itself merely on a system of “nice values” like the separation of powers; instead, to be successful a country needs the ability to run its economic system properly

· SO, the Framers transferred state debts to the federal government, not to make themselves rich, but to give the new nation a chance to succeed
· Feldman: There’s no reason these two purposes have to be mutually exclusive

McCulloch v. Maryland, US SC (1819)
· ISSUE: Can Congress create a Bank of the United States, which essentially is a private corporation?

· Holding: Creating a Bank of United States is permissible under a broad construction of the Necessary and Proper Clause, and nothing in the Constitution prohibits it, so Congress make create such a bank

· “Let the ends by legitimate, let it be within the scope of the Constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consistent with the letter and spirit of he Constitution, are constitutional”
· TAKE AWAY: Establishes principle that Congress can use the Necessary and Proper Clause to do what it needs to do to make government work
Legal Tender Cases: Hepburn v. Griswold (1870) and Knox v. Lee (1871), US SC
· Problem of financing the Civil War:
· Nations finance wars through issuing debt, but this requires advance planning (and the Civil War was not planned)

· During much of the war, it was not clear that the North would succeed, making it not a good credit bet, so the North had trouble getting money from foreign nations

· So the Union decided to raise money by printing paper money

· PROBLEM: Printing paper money not backed by something of intrinsic value can lead to runaway inflation

· SOLUTION: Pass a legal tender law, which obligates citizens to use/ accept the paper money in satisfaction of debts, thereby (at least theoretically) preventing devaluation

· BUT, legal tender laws only prevent devaluation on the domestic market; even if citizens are forced to use the paper money, it still won’t be worth much to other nations

· So, a nation usually has to be in pretty dire straits before it will attempt to solve its financial crisis by (1) printing more paper money while simultaneously (2) passing a legal tender law
· ISSUE: With the Civil War now over, does Congress have power to require that paper money be made legal tender?

· “[Does] Congress [have] power to make notes issues under its authority a legal tender in payment of debts, which, when contracted, were payable by law in gold and silver coin?”

· McCulloch suggests the answer is “yes” (because the ends of the legal tender law—protecting the Union—certainly were legitimate), so long as Congress’s actions were not prohibited by anything in the Constitution

· Holding (Hepburn): Congress lacks constitutional authority to pass a legal tender law
· Reasoning:

· Under McCulloch, it would seem that Congress should be able to pass a legal tender law, because such a law clearly has legitimate ends

· BUT, legal tender law violates the Due Process Clause because it deprives creditors of property by devaluing all debts held (which it does because currency dollars are worth far less than gold coin dollars)

· Note that this means a legal tender law constitutes a major transfer of wealth from the creditor to the debtor class, by substantially devaluing the value of all debts held
· Note also that the view that a legal tender law violates Due Process rests on the notion that debts are property, and that depriving a creditor of his debts deprives him of his property

· If debts are not property, then devaluing them would not violate Due Process

· Dissent: Legal tender law permissible under the McCulloch framework, because:
· (1) Nothing in the Constitution prohibits Congress from passing a legal tender law

· (2) The exigency of the situation (i.e., “necessity”) required a legal tender law (i.e., the “ends” of the law were legitimate)

· (3) Also, passing a legal tender law is no different in principle from previous devaluations that took place under the metallic money system (e.g., reducing the amount of gold in US eagle coins)

· Alternate justification for legal tender law (Bradley in Knox):

· It’s better for creditors to receive a reduced rate on their debts than for them to receive nothing because their debtors have defaulted, and legal tender law prevents US government from having to declare bankruptcy and default on all its debts

· SO, sometimes taking property (money) from a creditor actually preserves that creditor’s property ( It’s better to lose some than to lose all
· Note that this is still a pro-property view
· NOTE: Research on the Gold Clause Cases confirms this argument: The day the Cases came down, creditors’ stock actually rose, despite the fact that the Cases sanctioned a substantial wealth transfer to debtors, because the Cases bought debtors some time, meaning creditors would get some rather than none of their money

· TAKE AWAY:

· This case is reminiscent of the habeas cases: Extreme emergency leads the government to take extreme measures (suspending the writ of habeas corpus, passing a legal tender law, etc.), and now that the emergency is over the nation should return to a state of normalcy (Jackson in Korematsu)
· I.e., the state of exception has ended

· Connection to Beard and the Founding:

· Beard argues the Founding was a transfer of wealth from debtors to creditors; the legal tender law was the reverse, a transfer of wealth from creditors to debtors

· Why okay to transfer wealth to creditors but not okay to transfer wealth to debtors:

· Debts are property, and the Constitution protects property

· Hepburn Court makes a substantive due process claim that the Due Process Clause means government never can take away your property

· Note that this idea rests on the Lockean notion that the government exists to protect property

· The government wants the propertied interests on its side (Hamilton)

Gold Clause Cases: Norman v. B&O RR Corp., US SC (1935)
· Following passage of the legal tender law, parties began using “gold clauses” to get around the law

· Gold clause: Says that a particular debt must be repaid in gold (i.e., paper money ineffectual to pay the debt)

· Motivation behind gold clauses: Gold fluctuates less than currency and is less likely to be devalued

· Gold clauses as risk-protection mechanisms: Creditors who lent debt including gold clauses did so to avoid devaluation of the debt

· Gold Clause Act

· In 1933 Congress passed and FDR signed the Gold Clause Act, which said:

· (1) All gold must be handed over to the treasury, in return for currency matching the value of the gold, and

· (2) All gold-clause contracts may be repaid with currency (gold clauses “against public policy”)

· Why Congress and FDR passed the Gold Clause Act:

· (1) The US government needed to repay its own gold-backed debs

· I.e., government needed citizens’ gold for its own purposes

· (2) Allowing people to hold lots of gold is risky because:

· (a) People have a tendency to hoard gold, especially in times of economic crisis, because gold has intrinsic value, and

· (b) People also have a tendency to move their gold out of the country in order to diversify their assets, especially when they’re worried the government is going to take their gold

· Effects of the Gold Clause Act:

· Enabled US government to pay off its gold-backed loans

· Effected massive transfer of wealth from creditors to debtors by allowing gold-clause debts now to be paid off with less valuable paper dollars

· NOTE: This was even more extreme than the transfer of wealth effected by the legal tender act, because the parties in this case had paid extra for their gold-clause contracts because they thought doing so allowed them to contract around the risk of debt devaluation

· So, Gold Clause Act devalued (undercut) domestic property rights in order to prop up the US government’s value in international markets
· Holding: Gold Clause Act constitutional

· Dissent: International law shows gold clauses are enforceable

· TAKE AWAY:

· Implication of this case is that sovereignty actually resides in international markets
· The US government purposefully undercut domestic property rights to improve its standing in the international market, suggesting sovereignty ultimately lies in international markets and not in the national government
· Shrimp-Turtle/Tuna-Dolphin Cases (WTO): As much as the US might want to flout WTO directives, the US can’t, because if the WTO finds against the US, the WTO has credible sanction power

· If the WTO concludes the US is breaking WTO rules, the WTO can authorize a trade war through allowing other nations to impose tariffs against the US, which result the US does not want

· So, argument can be made that sovereignty resides in international organizations like the WTO who are able to impose drastic economic sanctions on violating countries, sanctions so severe that violators really have no choice but to follow the WTO’s dictates
· NOTE: A nation’s economy is really its pinch-point, since international markets look to a nation’s economy to see if that nation is sufficiently creditworthy to justify extending it debt to support a war
· PROBLEM/paradox: There’s no real sovereign in international markets (i.e., no one is sovereign in international markets), because what international markets are is the combination of the interactions among thousands of rich people buying and selling based on their expectations for future events

· Dissent cites international law to support its “limited powers” view of the US government.  Previously, most citations to international law have been to support “inherent sovereignty” arguments.  That dissent here cites international law to support its “limited powers” argument shows that international law can be deployed to buttress both “limited powers” arguments and “inherent sovereignty” arguments
· “Limited powers” argument (Dissent): Because US is a government of limited powers it cannot run roughshod over people’s rights

· NOTE: The “limited powers” argument is always used by those opposing government expansion, whether it be geographic government expansion (Harlan in Downes) or government expansion that threatens to abridge individual rights (Black in Reid, McReynolds here)

·  “Inherent sovereignty” argument (Majority): Other nations can pass laws requiring citizens to give up their gold, so US can, too.  International law gives all nations power to control their own money supply.

· NOTE: “Inherent sovereignty” argument always undergirded by “necessity” argument, which is itself always inextricably connected to arguments about the need to wage war successfully
· The necessity argument here is that the US needs to be able to gather up all the gold in the US in order to be strong in the international sphere

· How international law supports both limited powers and inherent sovereignty arguments:

· Limited powers: International law (CIL) as source of individual rights protections

· See VCCR cases, ATS cases, Hamdan, Hamdi, etc.

· Inherent sovereignty: International law as source of sovereign rights

Loewen Group, Inc. v. Unites States, International Center fo Resolution of Disputes (2003)
· Contract dispute over funeral home companies in MS.  Loewen Group is a large (presumably white) Canadian corporation.  O’Keefe, who is African-American, is a local owner of a lot of funeral homes.  O’Keefe sues Loewen Group for breach of contract in MS state court.  Jury awards O’Keefe enormous verdict, and Loewen and O’Keefe settle.
· Background on NAFTA Tribunal:

· Loewen Group appeals to NAFTA tribunal, claiming trial showed evidence of anti-Canadian (“anti-nationality”) bias

· Feldman: There were three factors needed for this case to get to the NAFTA Tribunal:

· Large verdict

· Anti-national bias

· Superseadeas bonding requirement making appeal impossible

· Had MS not had the bonding requirement, this case probably never would have made it to the NAFTA Tribunal because a state appellate court probably would have reduced the verdict

· Why fact that parties were in the funeral business might have promoted anti-outsider bias:

· The idea with a funeral director is that he should be someone you trust, a member of the local community

· In small-town MS, the funeral director plays an important cultural role, so it makes sense the community would want the funeral director to be someone local.  For this reason, it’s important for a funeral home chain to appear to be part of the community (like a “mom-and-pop” store)

· Feldman: BUT, anti-nationality bias may not be the best explanation for what’s going on.  It’s possible that “Canadian” is really a proxy for “white.”  

· O’Keefe’s attorney obviously didn’t want to make explicit racial appeals because (1) that would open him up to being overturned on appeal and (2) it’s psychologically easier for a jury to accept proxy rather than explicit racial appeals, so instead made proxy appeals to race by focusing on Loewen Group’s Canadian-ness

· Loewen’s claims:

· US violated NAFTA Arts. 1102 and 1105

· NAFTA Art. 1102: Bars discrimination against foreign investors and investments

· NAFTA Art; 1105: “Each party shall accord to investments of investors of another party treatment in accordance with international law, including fair and equitable treatment and full protection and security.

· Imposes minimum standard of treatment for investments of foreign investor

· Relates to arbitrary bonding requirement

· IMPORTANT: US government is being sued for blunders of an MS state court.  The US government played no role whatsoever in the trial (Loewen never made any appeal to federal courts), yet is viewed in the Tribunal as liable for the MS state court’s actions.
· Note how this case contrasts with LaGrand and Avena, which also were international disputes tried before an international board (the ICJ)

· LaGrand and Avena both involved foreign governments suing the US government, because the ICJ only recognizes suits between foreign nations.

· Here, a private party (Loewen Group) is suing the US government.  This is possible because, unlike the ICJ, in the NAFTA Tribunal  private parties can sue foreign governments

· Under “sovereign immunity,” the US is not subject to suits by foreign nationals in Art. III courts because the US has not agreed to submit itself to Art. III court jurisdiction for purposes of adjudicating suits between the US and foreign nationals.  Suits between foreign nationals and the US go to the Federal Court of Claims

· US, however, is subject to jurisdiction of NAFTA Tribunal because it agreed to be subject

· NAFTA Tribunal calls fact that private parties can sue foreign governments in the Tribunal an “advance” in international law, because now a party’s interests don’t have to be aligned with its own government’s in order to bring suit against another nation in an international body

· NOTE: Fact that private parties can sue foreign governments in NAFTA Tribunal is exemplary of the move from the view that international law merely governs conduct among nations towards the view that international law also governs conduct between nations and citizens of other nations (what Story calls the “private” law of nations)

· Holding: Trial showed evidence of anti-Canadian (anti-nationality), racial, and class bias, but because Loewen Group failed to petition for cert before the US SC, it has not exhausted all “available and adequate” local remedies and therefore failed to prove a violation of international law cognizable under NAFTA.  Additionally, the Tribunal lacks jurisdiction to being with because, since bringing suit, Loewen has since reincorporated as a US business and so there is no longer diversity of nationality.
· Reasoning:

· Evaluation of the trial:

· Interpreting NAFTA Art. 1105:

· NAFTA Art. 1105: Imposes a minimum standard of treatment for investments of foreign investors, including a duty of “full protection and security” and a right to “fair and equitable treatment” in accordance with international law

· IMPORTANT: NAFTA Art. 1105 adverts to international law.  Here we see another method through which international law applies to US law (in addition to the ATS and VCCR cases and Hamdan) , viz. through treaties adverting to international law
· Free Trade Commission (FTC), a NAFTA body whose interpretations are binding on the Tribunal, says that “international law” as used in Art. 1105 means customary international law

· SO, Art. 1105 requires the minimum standard of treatment of alien investments that customary international law requires

· To determine what constitutes a violation of customary international law regarding treatment of foreign investments, Tribunal looks to jurists (esp. Professor Greenwood):
· A nation violates international law regarding treatment of foreign investments when the decisions of its courts constitute a “manifest injustice” towards the foreign investor

· SO, in evaluating the trial, Tribunal must decide whether MS state court’s decisions were “manifestly unjust” toward the Loewen Group
· Waiver of appeal:
· Loewen had no realistic opportunity to appeal in MS state court because of MS’s superseadeas bond requirement, which requires that losing parties post a bond covering 125 percent of the lower court’s judgment in order to appeal, so Loewen’s failure to appeal did not constitute a waiver of appeal
· Why Loewen didn’t post bond and appeal: 
· If Loewen posted bond, appealed, and lost, it could still declare bankruptcy, but would not get the bond back
· Thus, Loewen must have thought it’s odds of success on appeal were not all that great
· PROBLEM: If trial was manifestly unjust, shouldn’t the parties (and esp. Loewen) have expected the MS SC to do something about it?
· Because appeal in state court was not a realistic option, Loewen had no realistic alternative to settling, so Loewen’s settlement did not constitute a waiver of appeal, either
· NOTE: In US court, Loewen’s failure to appeal and settlement would have been “game over” (i.e., would have precluded Loewen’s ability later to appeal)
· Loewen’s failure to pursue local remedies:
· Local remedies rule: Under customary international law, a decision of a lower court must be challenged through the judicial process of the State before the State is responsible for a breach of international law constituted by judicial decision
· SO, question becomes: Did Loewen exhaust all available and adequate local remedies before bringing suit in the NAFTA Tribunal? I.e., did Loewen have a reasonably available and adequate local remedy?
· IMPORTANT: This question basically asks whether the US gave Loewen a reasonable alternative to bringing suit in the NAFTA Tribunal
· Note how this parallels Avena: In both cases, the US is under attach in an international tribunal for what is at heart an issue of federalism—a runaway state whose internal procedural rules have created a “manifestly unjust” system
· (1) State appeal not a reasonable local remedy because the risk of execution was real, meaning Loewen could not appeal without posting a supersedeas, and Loewen was not able reasonably to post such a bond
· (2) Declaring Chapter 11 bankruptcy also was not a reasonable local remedy
· (3) BUT, Loewen’s failure to petition for cert to the US SC constituted a failure to pursue an available local remedy
· Because Loewen carried the burden of proof to show it had no available local remedies, Loewen needed to disclose its reasons for settling rather than filing cert with the US SC.  Loewen failed to do so, and Tribunal therefore finds filing cert to have been an “available local remedy”
· Feldman: This is ridiculous, because:
·  (a) Loewen could not have gotten to the US SC without first going to the MS SC, which it couldn’t do because of the bond requirement, and which the Tribunal itself said was not a reasonable alternative, and 
· (b) The US SC never would have taken the case, because it would have been mere “error correction” (no circuit split on the issue) and was too “fact-bound”
· Jurisdictional flaw:
· After settling with O’Keefe, Loewen reincorporated as a US corporation, but assigned its NAFTA claim to a new company called “Nafcanco,” whose sole asset is Loewen’s NAFTA claim and sole purpose appears to be to pursue that claim.
· This clearly is an end-run around the jurisdictional requirement of national diversity (“continuous nationality”), so case dismissed for lack of jurisdiction
· BROADER QUESTIONS:
· This case is very strange, for two reasons:
· (1) Even though Tribunal dismissed case because of a jurisdictional flaw, it still published the entire rest of the opinion addressing the merits of the case
· (2) The entire thrust of the case seemed to be that Loewen’s trial was unjust and that Loewen lacked reasonable alternative local remedies, indicating the Tribunal was planning to hold that the US violated NAFTA through the MS state court’s trial treatment of Loewen, but then at the last minute the Tribunal pulls back and puts forth an implausible reason for saying Loewen did have an available local remedy and that the US is therefore not liable for the MS state court’s actions
· This suggests the Tribunal wanted to condemn MS’s actions but nevertheless let the US off the hook (i.e., no matter what the US was going to win this case)
· QUESTION 1: Why did the Tribunal publish the part of the opinion addressing the merits of the case, when it ended up dismissing the case on jurisdictional grounds?
· Tribunal possibly telling the President to be careful about what he signs
· Institutional aggrandizement (Marbury): Tribunal gives the US the outcome it wants so that the US will more readily accept the Tribunal’s aggrandizement of its own powers
· QUESTION 2: Why didn’t the Tribunal want to hold against the US?
· Problem of holding US liable for MS’s misconduct:
· Tribunal could have held US government liable for Loewen’s damages and ordered the US to pay Loewen
· PROBLEM: MS is the actor really at fault (insane trial, bad judge, supersedeas bond requirement), but US has no remedy against MS (i.e., US has no power to compel MS to Loewen the protections he is due under NAFTA and international law)
· Thus, to hold the US liable in this case would be to hold the US liable for a state’s misconduct that the US government has no power to correct ( The upshot would be that the US would be likely to, as it did in Medellín, simply ignore the Tribunal’s rulings

· Connection to Medellín: If an international body holds the US in breach of international law for a US state’s misconduct that the US government is powerless to correct, the US is likely to push back against such an impossible situation (as it did in Sanchez-Llamas and Medellín)
· NAFTA Tribunal (unlike ICJ in Medellín) concerned that if it holds US in breach of NAFTA because of something a state has done, US courts will push back in a way that will make it harder to remedy the situation

· This result is precisely what happened in Medellín:

· Post-Medellín, it’s hard to see what the federal government could do to get states to carry out the VCCR

· Feldman: Congress could pass a statute telling states to drop the procedural default rule in VCCR cases, but seems extremely unlikely to do so
· TAKE AWAY: Because of federalism, the US can find itself in breach of international law (through state violations of international law) with no real way to remedy the breach, and international tribunals lack power to force the US to remedy its breach

VII. 

RIGHTS AND INTERNATIONAL NORMS

Roper v. Simmons, US SC (2005)
· Holding (Kennedy): Juvenile death penalty unconstitutional because violates the Eighth Amendment’s prohibition against “cruel and unusual punishment”
· Reasoning:

· It is wrong to execute juveniles because they have less well-developed impulse controls than do adults

· US is an outlier when it comes to executing juveniles:

· Among the seven countries (other than the US) that have executed juveniles since 1990, all have denounced and ceased the practice but Somalia

· RESPONSE (Scalia): Why does it matter what other countries are doing?  The Court is supposed to be interpreting the US Constitution

· At the time of the Founding, all countries executed juveniles; it was not until the Twentieth Century that adolescents and children came to recognized as a distinct group of people with different emotional sensibilities from adult

· Why all these other countries have signed treaties abolishing the juvenile death penalty:

· The treaty regime abolishing the death penalty is very low-cost to join:

· If you do not join the treaty regime, other countries look down on you, but if you do join the treaty regime, you can still go ahead executing juveniles, anyway, so there’s no downside to joining the regime

· SO, US an outlier in the international order because it is more cautious about signing treaties it does not intend to follow

· Feldman: This may be explained by the fact that, in the US, treaties must be ratified by the Senate.  Senators are subject to public pressures, and so are hesitant to vote for treaties that would not be popular in their home states. 
· A treaty abolishing the death penalty for juveniles is likely to not be very popular in states that execute juveniles
· Possible rationales for executing juveniles:

· We hold teenagers liable for all sorts of things

· Abolishing juvenile death penalty creates perverse incentive for 16- or 17-year-olds to kill people in the stead of legal adults

· Why Kennedy cites international law:

· The phrase “cruel and unusual punishment” comes from Britain (100 years before the Founding), so Britain is a useful referent for understanding the contemporary application of the phrase

· Fact that British understanding of “cruel and unusual punishment” has changed since 1789 is therefore relevant to contemporary constitutional understanding

· RESPONSE (Scalia): The US and British constitutional systems have diverged widely since 1789; all that matters for interpretative purposes is what happened in Britain pre-Ratification

· Possible REJOINDERS:

· (1) Britain may nonetheless serve as a viable proxy for American practices and sentiment

· RESPONSE (Scalia): Public opinion in Britain shows that the British public actually supports the death penalty, so the British legal system actually doesn’t reflect British sentiment on this issue

· (2) British constitutional standards, including the prohibition against “cruel and unusual punishment”, are continually evolving and have always been understood to continually be evolving, even at the time of the Founding, so we should likewise understand the phrase to be continually evolving and therefore look to Britain’s current understanding of the phrase’s meaning
· This is an originalist rejoinder to Scalia’s critique

· Also, linguistically, the phrase “cruel and unusual punishment” defies precise definition and is particularly susceptible to evolving understanding

· RESPONSE (Scalia): BUT, ours is a written constitution that was meant not to evolve (i.e., to be “frozen in time”)

· The problem of the “democracy deficit”:

· Democracy deficit: Concern that when US courts cite international law as promulgated by international courts or courts of other nations, US courts contravene the fundamental notion of democratic sovereignty because such international law was promulgated by unelected judges rather than democratically accountable institutions

· Kennedy wants to be clear that he’s not setting up a “global test” that says the US must follow what the rest of the world does

· “It does not lessen our fidelity to the Constitution or pride in its origins to acknowledge that the express affirmation of certain fundamental rights by other nations and peoples simply underscores the centrality of those same rights within our own heritage of freedom.”

· “Not the least of the reasons we honor the Constitution, then, is because we know it to be our own.”

· “The Constitution sets forth, and rests upon, innovative principles original to the American experience, such as federalism…”

· Why Kennedy wants to be clear he’s not imposing a “global test”:
· There’s a significant concern out there that by considering other nations’ constitutional policies and interpretations, we are ceding sovereignty to those nations by allowing our constitution to be affected by their own policies and interpretations
· BUT: According to Story, the Constitution itself refers outside its own provisions by defining “war” according to the law of nations

· Feldman: The “democracy deficit” argument against citing international law does not cohere with originalism:

· (1) Originalists should accept citations to international law because, as Story discusses, the Constitution itself refers to international law

· RESPONSE: In referring outside itself to international law, the Constitution refers only to the meaning of “war” circa 1789

· REJOINDER: The Framers were well aware that international law, even at the time of the Founding, is a constantly evolving body of standards that connotes and inherent notion of change and development

· So, when the Framers referred in the Constitution to “international law,” they meant international law as an evolving body of standards

· Analogy to the prohibition against “cruel and unusual punishment”: The prohibition may not explicitly be international law, but it is a reference to an external legal standard

· (2) Originalism seeks to bind our contemporary government to the sentiments of those who lived 200 years ago, rather than the sentiments of those who live today 

Lawrence v. Texas, US SC (2003)
· Holding (Kennedy): Texas state law criminalizing sodomy is unconstitutional

· Bowers v. Hardwick, a 1986 case upholding a state sodomy law, overturned

· In Bowers, Burger wrote a long opinion justifying the decision on the grounds that the Judeo-Christian tradition condemned homosexuality

· Reasoning:

· Burger’s premise in Bowers was wrong, because Burger overlooked the Wolfenden Report, a report by Parliament recommending abolishing laws against homosexuality

· The Wolfenden Report relied heavily on the view of Hart, who wanted analytically to sever law and morality, i.e., to say that just because an act is illegal does not make it immoral

· RESPONSE (Scalia): Kennedy is looking only to the UK for support of his conclusion that anti-sodomy laws are unconstitutional.  What about all the other countries of the world who maintain anti-sodomy laws?

· I.e., in citing to international law, Kennedy is selecting only those countries who support his anti-sodomy-law position (the problem of “selectivity”)
· Feldman: Scalia’s right.  What Kennedy is really saying, implicitly, is that homophobia is not longer permissible in light of evolving global standards of liberty and human rights.  

· This worldview (to which Kennedy here subscribes, along with Breyer and Ginsburg), which says the US should step with other countries in expanding individual liberties, is called the “Whig” view of history

· “Whig” view of history: The course of history is the expansion of individual rights.  Though access to such rights improves slowly, by fits and starts, the overall direction of history is toward greater human liberty

· I.e., things are more or less getting better in the long term

· Feldman: You need to take this view of history in order to believe the progress of civilized nations should be followed
· Two criticism of the “Whig” view of history:

· (1) How do we know that civilized nations are actually moving towards what’s good rather than away from it?

· (2) How do we know that the white countries are the harbingers of moral progress (and therefore should be emulated)?

· It’s absurd to claim Europe knows what true morality is.  These are the same nations that a century ago had barbarically enslaved the rest of the world!

· Feldman: What’s really at stake in Lawrence is the question of whether the Whig theory of history (i.e., the theory of gradually expanding liberty) is the right way to interpret the Constitution
· The central idea is that once upon a time other nations looked to us to expand liberty (e.g., in adding judicial review post-WWII), now we should look to them to expand liberty
· Kennedy: The Whig theory of history is the right way to interpret the Constitution because the Framers were themselves Whigs
· E.g., the Framers supported gradualism toward the abolition of slavery
· RESPONSE (Scalia as Bayesian Whig): Even granting that the Whig theory of history is the proper way to approach the Constitution, we have no way of knowing where we are on the curve of history, so we should rely on the state legislatures to make moral constitutional decisions
· E.g., with gay rights, maybe we are where we were in the 1920’s with Eugenics (forced sterilization of “incompetents”), which were widely accepted by elites in the 1920’s
· REJOINDER: Eugenics were never compatible with the Whig theory of history because forced sterilization is liberty-denying, not liberty-expanding
· Feldman: There is something distinctive about cases like Roper and Simmons that encourage lawyers to think like Whigs, viz., Europe is more “liberal” than US in terms of individual rights right now, so for those who want to expand individual rights it’s helpful to look to other parts of the world that have now expanded individual rights further than the US
· Whiggians’ argument: If we’re skeptical about our own moral judgments, we should look to other countries whose opinions we respect for guidance in determining a normative result
· BUT, you can make moral arguments about how a case should come out without looking to other countries
· Feldman: It’s purely “accidental” that liberals want to look to Europe for guidance at this moment in history, because at this moment in history Europe happens to be more “liberal” on individual rights than does the US
· This is the reason behind the so-called problem of “selectivity”: Liberals like looking to Europe because Europe tends to support their views on individual rights
· The problem of “elitism”
· The countermajoritarian difficulty (Bickel): When judges overturn state statutes not explicitly contrary to the Constitution (i.e., when there’s no explicit Constitutional language the state statutes contravene), they contravene the notion of democratic sovereignty on which our country is based
· NOTE: This idea is very closely related to the idea of the “democracy deficit”
· Connection to citing international law: When international law courts make law and are then followed by US courts, the same problem arises because international courts are not elected, either
· The argument is that if we’re going to permit courts to operate as countermajoritarian institutions, they should at least look only to domestic materials (i.e., should look only to domestic sentiment, rather than global sentiment)
· Scalia: It’s wrong for elites to sit in judgment on questions of morality; rather, elites should defer on moral decisions to state legislatures
· RESPONSE: There’s a difference between economic and individual rights
· NOTE: Europe tends to be much more comfortable with elite exercising than the US, which tends to be wary of elite power because it seems countermajoritarian
· This is one reason elites look to other countries, to justify themselves
· Because our legal system operates through courts, legal elites are able to present their views to the nation as binding (once they win in court)

· The system operates in this way even when elites act with an eye to effectuating democratic values
· Feldman: This feature of our system stems from our focus on the courts
· Feldman: The formation of legal elites, in our system, needs to be self-conscious; as we develop our sense of how our legal system ought to operate, we need to be careful not to impose our moral judgments on others
EPILOGUE: 

BROADER COURSE THEMES

· (1) US as a government of limited powers

· This correlates with question, “does the Constitution follow the flag?”
· Insular Cases: Constitution does not follow the flag,
· BUT, there is a line of cases (e.g., Reid) that lays out certain rights which do follow the flag
· SO, doctrinal question is: “Who has rights where?”
· Reid: US citizens not in the US have rights against the US government
· Eisentrager: Non-US citizens not in the US do not have those same rights against the US government
· Central point: Even in cases where individuals might lack (or at least you might think they lack) individual rights, government still may not act because Constitution does not give it power to act
· Two central, opposed themes:
· (a) Constitution does not follow the flag, 
· (b) BUT, the US is a government of limited powers

· (2) The state of exception and the rule of law
· Schmitt: The sovereign is “he who decides the state of exception”
· Merryman: If president suspends habeas, courts may review the suspension
· BUT, not clear that court could review a congressional suspension
· Two possible views:
· When Congress suspends habeas, only Congress may “unsuspend” it
· Court may review Congress’s suspension of habeas and issue writs if Congress suspends impermissibly
· Feldman: Presence of Due Process and Suspension Clauses in US Constitution suggests there’s a constitutional right to habeas
· (3) Relationship between the international order and the US Constitution
· I.e. how does the fact that the US is a player in the international order affect the US government’s powers under the Constitution?
· Necessity: The constitutional power to wage war is the “power to wage war successfully”
· Korematsu:
· Jackson: President’s power of necessity lies outside the Constitution
· Necessity is more important than (can trump) the Constitution
· Frankfurter: Necessity is built into the Constitution itself
· Black (3rd option): The president cannot act outside the Constitution, so lacks power to do some things he thinks might be necessary
· Necessity cannot trump the Constitution
· NOTE: “Exception” and “necessity” themes intertwine with each other and with the “government of limited powers” theme, and also connect to the sovereignty paradox
· (4) Sovereignty paradox

· Sovereignty paradox: International law confers on a sovereign all sorts of rights and powers by virtue of his sovereignty, BUT, in the US constitutional system sovereignty is divided (among the three branches and between the federal and state governments), suggesting the US has less power to act in international affairs than other nations
· I.e., in the US, the invocation of sovereignty both gives the US powers under international law and limits the US through the separation and division of powers
· (5) Relationship between international law and the US constitutional system

· I.e., how is international law applied in the US?
· Part II: How US law (might) incorporates private international law rights (ATS)
· Part IV: How the Geneva Conventions apply in the US (UCMJ)
· In the background of all this is Story’s view that the president’s war powers incorporate and are limited according to international law
· Reason 1: Use of word “war” in Constitution refers to “law of war”
· Reason 2: No sovereign may have any more power than international law confers on it
· Sosa says US law incorporates international law, but does not answer “which law(s)” or “how”
· (6) How US courts apply international court decisions concerning US courts
· NOTE: This theme implicates the sovereignty paradox, because the federal government is limited in what it can do to bring states into line with international law because of divided sovereignty
· I.e., US’s divided sovereignty constrains how the US may go about implementing international law
· Central question: How does international law apply in US courts?
· Sanchez: Court interprets VCCR
· Medellín: Court determines how ICJ decision affect US courts
· NOTE: Medellín brings us back to the question of whether in the US treaties are self-executing, which is itself very important because this question concerns how international law becomes domesticated as US law
· Three ways in which international law may become domesticated as US law:
· By statute
· By treaty
· Through federal common law
· (7) Who/what defines the president’s powers in wartime?
· I.e., how does international define what the president may or may not do in wartime?
· International law can be both good for the president, by giving him powers during wartime, and also bad, by limiting his wartime powers
