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FREE EXERCISE
I. SHIRKERS
CASE: Minersville School District et al. v. Gobitis et al., (US.1940) ( legitimate state interest in promoting cohesion.
a. FACTS: Children (P), affiliated w/ Jehovah’s Witnesses, refused to salute U.S. flag in public school.  Parents told them not to.  Expelled from school as a result.  TC found for P.  Appeals affirmed.

b. ISSUE: 
i. Whether the requirement of participation in such a ceremony, exacted from one who refuses on religious grounds, infringes w/o DP of law the liberty guaranteed by the XIV Amendment?  NO
1. Religious liberty (protected by the Constitution) has never excluded general laws not directed at particular sects.  Religious liberty must be balanced w/ political responsibility.
a. Frankfurter is saying there are two rights: (1) Right to religion, (2) Right of the state to enact non-discriminatory laws (self-government).

b. Jackson (DISSENT) is saying there are no other rights; only the first.

ii. Are legislatures barred from determining the means to evoke the “unifying sentiment” which forms the basis of our civil liberties?  NO
1. National unity is the basis of national security.  National cohesion: “interest inferior to none in the hierarchy of legal values.”  To deny legislature means of attaining it is VERY serious.
c. HOLDING:  REVERSED ( balancing act b/w personal religious beliefs and profound legislative interest in promoting national unity.  Courts are not competent to question legislatures means of balancing these interests.
d. RATIONALE:
i. “The ultimate foundation of a free society is the binding tie of cohesive sentiment.”

ii. Ordered society is summarized by our flag.  A society may be dedicated to the preservation of these values (represented by the flag), so long as an individual’s right to believe as they please, and to influence others, is protected.

iii. Review of deeply cherished liberties should be made in the legislature and not the courts.  Courts have no competence in this area.

iv. NO ABSOLUTE CONSTITUTIONAL RIGHTS.  You need national unity to protect civil liberties, and some individuals will have to pay a price to achieve that unity. (Violation of their civil liberties ( Frankfurter’s argument is circular.)
e. DISSENT:  if guarantees are to have any meaning, they must trump state authority to compel contrary beliefs.
i. Law violates freedom of speech and religion; both protected by the XIV.

ii. Other ways to teach unity (if legitimate goal) than to compel an individual to violate his/her religious convictions.

iii. “The guaranties of civil liberty are but guaranties of freedom of the human mind and spirit and of reasonable freedom and opportunity to express them.”

f. NOTES:
i. JW framed this case as a “free exercise” case.  Why?  

1. Maybe to get a broader holding.  

2. Free speech argument in 1941 might be seen as being traitors to the American Cause (big deal pre-WWII).

ii. Frankfurter resorts to Holmes: Legislature should always win v. the Courts.  A system that relies on courts to protect civil liberties is a weak system.

iii. Counter majoritarian difficulty: is court justified in striking down the law and denying the people the right of self-government?

CASE: West Virginia State Board of Education et al. v. Barnette et al., (US.1943) ( overruled Minersville.
a. FACTS: Children (P), affiliated w/ Jehovah’s Witnesses, refused to salute the flag.  Board of education (D) suspended them.  TC found for P and granted injunction.  D appeals.

b. ISSUE: whether you can constitutionally substitute a compulsory salute and slogan?

i. GENERAL RULE: censorship or suppression is constitutional only when the expression presents a clear and present danger of action of a kind the State is empowered to prevent and punish.
c. HOLDING: AFFIRMED ( freedom to differ is not limited to things that do not matter much.  The test of its substance is the right to differ as to things that touch the heart of the existing order.
d. RATIONALE: Barnette is a case about “free speech”.  Gobitis was about “free exercise”.
i. Freedom asserted by P does not bring them into collision w/ rights asserted by others.  Conflict b/w state power and individual rights.
ii. Issue does not turn on one’s possession of particular religious views: they are not relevant until making the salute becomes a legal duty.

iii. Distinction w/ Gobitis:

1. “Strength of government” reasoning applied in Gobitis has limits.  Observing the Constitution does not weaken the government in the field where it has authority.

2. XIV Amendment protects a/g school boards.  Small authority must be especially protected.

3. Judicial competence is irrelevant: “purpose of B. of R. was to w/draw certain subjects from political controversy.”

4. Disagrees w/ “national unity is the basis of national security.” ( Coercing uniformity is a “slippery slope”.  Government is set up by consent of the people, and the B. of R. denies those in power to coerce that consent.

iv. The “fixed star in our constitutional constellation” ( no individual prescribes what should be orthodox views.

e. DISSENT: worried about state subordination to religious dogma.
i. The conservative view: “responsibility for legislation lies w/ legislatures.”  Court only determines whether “reasonable justification can be offered” for a given decision.

ii. General non-discriminatory civil regulations are not unconstitutional.  And courts cannot make exceptions.

iii. I Amendment protects religious equality, not freedom from conformity to law b/c of religious dogma.

iv. Validity of secular laws cannot be measured by their conformity to religious doctrines. Problem w/ granting religious exceptions: (1) every man becomes a sensor, and thus (2) it would setup a theocratic state.  First question a court would have to ask: Who comes from a valid religion?
f. NOTES: 

i. Jackson framed the case as a free speech case to achieve a narrow holding and to avoid Frankfurter’s problem (conflict b/w individual liberties + right to “self-government”), but in doing so, did he introduce new problems?
1. Barnette applies today for instance in schools – a student may be “compelled” to give an answer on an exam to which he/she does not subscribe (i.e. Darwin’s theory of evolution).  Violation of civil liberties?
CASE: Reynolds v. United States (US.1878) ( court’s first major decision on free exercise exemptions.
a. FACTS: Reynolds was charged w/ a federal law making bigamy a crime in the territories.  Reynolds, a Mormon, claimed that polygamy was his religious duty.  TC found Reynolds guilty of violating the law.

b. ISSUE: can Reynolds receive an exemption from a neutral federal law criminalizing an activity on the grounds that it violates his “free exercise” right?  NO
i. GENERAL RULE: laws are made for the government of actions, and while they cannot interfere w/ mere religious belief and opinions, they may w/ practices.
c. HOLDING: AFFIRMED ( Congress was deprived of all legislative power over mere opinion, but was left free to reach actions which were in violation of “social duties or subversive of good order.”
d. RATIONALE: the idea that religious exemptions would make every man a law unto himself.
i. Polygamy leads to the patriarchal principle which “fetters the people in despotism.”

ii. Can a man excuse his practices to the contrary (of law) b/c of his religious belief?

1. To permit this would be to make the professed doctrine of religious belief superior to the law of the land, and in effect to permit every citizen to become a law unto himself.  Government could not exist under such circumstances.

e. NOTES:
i. The court introduces the opinion/action distinction.  18th Century ( “exercise” meant rituals.  Some rituals fall in between actions and opinions ( can the government regulate them?
ii. Key doctrinal point: Congress can regulate actions that are subversive, similar to Gobitis.
iii. Substantive Due Process: court asks is there a fundamental right that is at stake here and if so, does the state have a compelling interest to infringe that right.
iv. View that Lawrence v. Texas overruled Reynolds.  BUT Reynolds is still good law b/c it shows that “free exercise” is cabined.
CASE: Sherbert v. Verner (US.1963) ( the “strict scrutiny” test for granting exemptions on constitutional grounds.
a. FACTS: Sherbert (P), a Seventh-day Adventist, was declined employment benefits b/c she would not work on Saturdays.  Work on Saturdays was a/g her religion.  P claims that State law burdens the free exercise of her religion.

b. ISSUE:
i. Whether the disqualification for benefits imposes any burden on the free exercise of P’s religion?  YES
ii. If direct burden is found, court must then consider whether some compelling state interest justifies the substantial infringement of appellant’s First Amendment right.  Is it justified in this case? NO
GENERAL RULE: while the State has the general competence to enact welfare legislation which may have an indirect result on religious principles and practices, governmental actions that substantially burden a religious practice must be justified by a compelling governmental interest.  The Sherbert test:
1. Is there a burden on the individual’s First Amendment right?  If so, then…
2. Is there a “compelling state interest” that would justified the infringement?  If so, then…
3. Has the state demonstrated that no alternative forms of regulation would achieve this interest w/o infringing First Amendment rights?  If not, then law cannot be upheld…
c. HOLDING: REVERSED ( South Carolina may not constitutionally apply the eligibility provisions so as to constrain a worker to abandon his religious convictions respecting the [day of rest].  I Amend. barring application of a neutral, generally applicable law to religiously motivated action.
d. RATIONALE: (J. Brennan)
i. Ruling forces P to choose b/w following the precepts of her religion and forfeiting benefits, on the one hand, and abandoning one of the precepts of her religion in order to accept work, on the other hand.  Direct burden.
ii. Is there some justification?  State has a legitimate interest in the efficient dispensation of its benefits.
iii. If such interest does exist, the state must show that no alternative forms of regulation exist that would achieve same ends w/o infringing First Amendment rights.  State did not show it in this case.
iv. Braunfeld: 

1. Jewish store owner challenged law that required him to keep his shop closed on Sunday b/c he lost two days of business Sabbath + Sunday.

2. Court held that the state has a legitimate interest in providing one uniform day of rest and that declaring Sunday to be that day was the only way to achieve it.  No such justification can be found in this case.
v. Court narrowed its holding: no establishment of the 7th-Day religion, no constitutional right to unemployment for all whose religious convictions are the cause of their unemployment.  Simply an exception in this case.
e. CONCURRENCE: (J. Stewart)
i. Believes that this case is just like Braunfeld.  Thinks that this holding is contrary to the holding in Braunfeld and that the court should overrule that case.  But agrees w/ the result in the present case.

f. DISSENT: (Harlan)
i. Two significant points of this decision:

1. The court overrules Braunfeld.

2. Implications are troublesome: State must single out for preferential treatment those whose behavior is religiously motivated, and deny assistance to those whose identical behavior is not religiously motivated.

ii. Constitution does not compel the State to carve out an exception in the present case.  It may compel sometimes, but those situations are few and far between.

CASE: Wisconsin v. Yoder (US.1972) ( religious exemption for Amish not to send kids to school after Grade 8.
a. FACTS: Yoder (D), an Amish, was convicted and fined $5 for refusing to send his 15-year-old daughter to school after she had completed the eight grade, in violation of Wisconsin’s requirement of school attendance until age 16.  Wisconsin Supreme Court overruled Yoder’s conviction.

b. ISSUE: can Yoder be forced to send his daughter to school in violation of his religious beliefs? NO
i. GENERAL RULE: the State could not prevail unless it showed that its requirement served a state interest of sufficient magnitude to override the free exercise claim.  And only those interests of the highest order and those not otherwise served can overbalance legitimate claims of free exercise.  (Strict scrutiny; Sherbert analysis)
c. HOLDING: AFFIRMED ( a State interest in universal education must be strictly scrutinized “when it impinges on fundamental rights and interests” such as the right of “free exercise.”
d. RATIONALE:
i. Amish way of life is not a matter of preference but one of deep religious conviction.  Thus, claim rooted in religious belief.
ii. State relied on the Reynolds “belief”-“action” distinction.  No easy way to separate them in this case.
iii. State interest is small in this case and addition of 1 or 2 years of education would do little to serve those interests.  And granting this exemption to the Amish people would not adversely affect the State’s interest.  

1. Dicta: Amish people have proven themselves to be reliable members of society and their alternative mode of education has been shown to be adequate.

iv. Accommodation is not state sponsorship in violation of the Establishment Clause.

e. DISSENT: Douglas
i. Emphasizing the potential conflict of interest b/w Amish parents and their children.

CASE: Goldman v. Weinberger (US.1986) ( no Sherbert “strict scrutiny” test applied in the military context.
a. FACTS: Goldman (P), an Orthodox Jew, was disciplined for wearing a yarmulke.  He sought an exemption from the Air Force regulation that prohibited wearing of headgear indoors.  He asked for strict scrutiny review under the Sherbert standard.

b. ISSUE: does strict scrutiny apply to the present action? NO
i. GENERAL RULE: review of military regulations challenged on First Amendment grounds is far more deferential than constitutional review of similar regulations designed for civilian society.  Courts must give great deference to the professional judgment of military authorities concerning the relative importance of a particular military interest.
c. HOLDING: AFFIRMED ( regulations could constitutionally be applied even though their effect is to restrict the wearing of the headgear required by religious beliefs.  Military is not required to accommodate such practices by the First Amendment.
d. RATIONALE:
i. The military need not encourage debate to the extent that such debate (and tolerance) is required of the civilian state by the First Amendment.  Military must foster instinctive obedience, unity, commitment, and esprit de corps.

e. CONCURRENCE: Stevens
i. Worried a/b the application of such exemptions to religious groups that would wear dreadlocks or turbans.  Allowing some exemptions, may lead to religious discrimination, if others are rejected.

ii. To eliminate discrimination, the plaintiff’s religious liberty (to wear the yarmulke) must be sacrificed.
f. DISSENT: Connor would apply the “strict scrutiny” test in the military context as well.
CASE: Bowen v. Roy (US.1986) ( distinguishing “free exercise” w/ respect personal conduct or government conduct.
a. FACTS: Federal law made it obligatory that applicants for welfare benefits (AFDC and Food Stamp programs) be identified by social security numbers.  P claimed that assignment of a SSN for their daughter, Little Bird, would violate their religious beliefs b/c it would “rob the spirit” of the child.

b. GENERAL RULE: free exercise does not afford an individual a right to dictate the conduct of the Government’s internal procedures.
c. HOLDING: AFFIRMED ( The First Amendment does not require the Government itself to behave in ways that the individual believes will further his or her spiritual development.
d. RATIONALE:
i. Distinction: “free exercise claims w/ respect to personal conduct” v. “free exercise claims w/ respect to the government’s conduct”.

ii. Court did not rule definitely on the requirement that the applicant furnish a social security number as a condition of receiving aid, but five justices indicated that they thought that free exercise warranted an exception here.

1. Burger, + 2 justices, rejected this claim: “Scrutiny should be more deferential in the case of a condition on benefits than in the case of governmental action that criminalizes religiously inspired activity.”

e. DISSENT: O’Connor
i. Would apply heightened scrutiny and exempted the applicant (Roy).  Distinction b/w “compulsion” and “condition” is meaningless.

CASE: Lyng v. Northwest Indian Cemetery Protective Ass’n (US.1988)
a. FACTS: US Forest Service planned to build a road through and permit timber harvesting in an area of national forest traditionally used by several Indian tribes as sacred areas for religious rituals.  The Indians challenged this plan on a “free exercise” claim.

b. HOLDING: HELD FOR US FOREST SERVICE ( incidental effects of governmental programs, which may make it more difficult to practice certain religions, but which have no tendency to coerce individuals into acting contrary to their religious beliefs, DO NOT require (heightened scrutiny) compelling justification for otherwise lawful actions.
c. RATIONALE:
i. Religious beliefs were sincere and proposed plan would have severe adverse effects on practice of Indian’s religion, but the burden was not sufficiently great to trigger any form of heightened scrutiny.

1. No heightened scrutiny ( no need for Government to show a “compelling interest” to justify action.

ii. Relying on Bowen:

1. Both cases Government action would interfere w/ private persons’ ability to pursue religious fulfillment.

2. In neither case, however, would affected individuals be coerced by Government’s action into violating their religious belief.

iii. Acknowledged an “indirect coercion or penalties” on the free exercise of religion, but this does not imply that incident effects of governmental programs, require the government to bring forward a compelling justification for otherwise lawful actions.

iv. I Amend. must apply to all citizens alike, and it gives no one a veto of public programs that do not prohibit the free exercise of religion.  Diverse society leads to competing (religious) demands on Government.  The Constitution does not offer to reconcile them.

d. DISSENT:
i. Objected to majority’s limitation of free exercise claims to cases of direct or indirect “coercion.”  Majority: difference b/w governmental actions that compel affirmative conduct a/g one’s religion, and governmental actions that prevent conduct consistent w/ religious belief.  This distinction is insignificant.
e. NOTES:
i. Is there government coercion here?  No affirmative coercion not to believe.  How we decide whether or not we have coercion will depend on the particular facts of the case.
ii. Feldman says that O’Connor could not balance interests here b/c she would have to admit that there is a significant burden and that there are too many Native Americans affected by this.  (doctrinal constitutional law v. real constitutional law) ( # of claims would impair the operation of the government.
CASE: Employment Div. Dept. of Human Resources v. Smith (US.1990) ( Scalia restricts the application of Sherbert
a. FACTS: Two P were taking a drug for religious purposes.  They were fired from their jobs (as drug councilors) and, because of their use, the State denied them employment benefits.  Oregon SC found that State could not deny unemployment benefits for engaging in conduct that was constitutionally protected.
b. ISSUE: whether the Free Exercise Clause permits Oregon to include religiously inspired peyote use w/in the reach of its general criminal prohibition on use of that drug, and thus permits the State to deny unemployment benefits to persons dismissed from their jobs b/c of such religiously inspired use?  YES
c. HOLDING: REVERSED ( the Sherbert test does not apply to valid laws prohibiting conduct that the government is free to regulate.  And the First Amendment does not exempt citizens from complying w/ such laws on account of religious convictions.
d. RATIONALE: Scalia
i. The court has never held that an individual’s religious beliefs excuse him from compliance w/ an otherwise valid law prohibiting conduct that the State is free to regulate.

ii. Distinguished w/ Sherbert: (which does not apply to this case)
1. Conduct at issue in that case was not prohibited by law.

2. It involved not the Free Exercise Clause alone, but the Free Exercise Clause in conjunction w/ other constitutional protections.

3. Sherbert test has not been applied outside (restricted to) the employment compensation field.

iii. Issue w/ applying the Sherbert test is that it would “create a constitutional anomaly.”  Every person would become a law unto himself.  The “compelling state interest” in this context different than Free Speech.

iv. Institutional competence.  It would also create problem in that judges would have to determine the centrality of a particular religious belief.  Judges don’t determine “importance” of ideas before applying “compelling interest” test in Free Speech cases; they should not do it here.
v. Danger of anarchy.  If you start carving out religious exceptions, then you will no longer have law.  Diversity of beliefs ( State would have to carve out many exceptions.

vi. Constitution does not require religious exemptions to civic obligations.  

vii. Disadvantage of minorities.  Leaving them to the political process will put those practices, not widely engaged in, to a disadvantage.  But that’s the consequence of a democratic government.
e. CONCURRING: O’Connor ( her approach would be to basically apply Sherbert and she would reach same result.
i. First Amendment does not distinguish b/w laws that are generally applicable and laws that target particular religious practices.

ii. Freedom to act, unlike the freedom to believe, is not absolute.  BUT we have Sherbert to deal w/ those cases.

iii. Would not draw distinctions b/w “indirect” and “direct” effects.  Sherbert would apply to both cases.

iv. Judges should protect religious minorities through the First Amendment (precisely enacted for that purpose).

f. DISSENT: Blackmun ( agrees w/ O’Connor, but thinks the state interest has been framed incorrectly.
i. It’s not the State’s broad interest in fighting the “war on drugs” that must be weighed a/g respondent’s claim, but the State’s narrow interest in refusing to make an exception for the religious, ceremonial use of peyote.

ii. There is no violation of the Establishment Clause b/c you apply the Sherbert test uniformly.

iii. Agrees that courts should not engage in the centrality issue, but also thinks that they should protect minority religions.

g. NOTES:
i. RIFRA purported that the standard announced in Sherbert is good law.  Enacted by Congress.  (Why?)
ii. Supreme Court struck down the Sherbert law as unconstitutional towards the states.  State-level Smith is good state law.  Federal law gets RIFRA (or Sherbert).  See City of Boerne.
CASE: Church of the Lukumi Babalu Aye v. City of Hialeah (US.1993)

a. FACTS: Members of the Santeria religion brought this challenge after a city passed an ordinance that made it illegal for anyone to engage in animal sacrifices.  Sacrifice is a central aspect of the Santeria religion.

b. ISSUE: does the city ordinance, prohibiting the practice of sacrifice, discriminate a/g the Santeria religion?  YES
i. GENERAL RULE: If the object of the law is to infringe upon or restrict practices b/c of their religious motivations, the law is not neutral; and it is invalid unless it is justified by a compelling interest and is narrowly tailored to advance that interest.  A law burdening religious practice that is not neutral or not of general application must undergo the most rigorous of scrutiny.
c. HOLDING: REVERSED ( record indicates that suppression of the central element of the Santeria worship service was the object of the ordinances.  No compelling state interest to justify it.
d. RATIONALE:
i. The minimum requirement for neutrality is that a law not discriminate on its face.  Facial neutrality is not determinative ( Free Exercise Clause protects a/g governmental hostility which is masked, and overt.

ii. Why did this law target the Santeria religion?

1. Ordinance discriminates a/g religious killings, but allows for non-religious.

2. There are less invasive means of addressing city’s legitimate concern.

3. Legislative history ( people were upset a/b the practice in the city and objected at town hall meetings.

e. CONCURRING IN PART:
i. Only did not join the part that talked about the motivations for passing the law (at town hall meetings).  “It is virtually impossible to determine the singular “motive” of a collective legislative body, and this Court has a long tradition of refraining from such inquiries.”

ii. Would not look at why a law was enacted, but would look to the effect.

f. NOTES: if a law is not neutral court has to ask whether the state has a compelling interest, and whether the law was narrowly tailored to achieve it, BUT before you get to the “compelling interest” analysis, it’s not clear whether you have to inquire if there is a burden suffered by the plaintiff.
i. The perverse result: Scalia argument: judges should not be arbiters of centrality or substantiality of a particular religious belief ( go straight into the “compelling interest” analysis.  If you do that, then small burdens may get religious exceptions (no compelling interest), while significant burdens will not (compelling interest).
CASE: In City of Boerne v. Flores (US.1997)
a. HOLDING: Congress lacked authority to enact a statute applying the Sherbert rather than the Smith standard of claims of religious exemption from generally applicable state laws.
b. RATIONALE: Scalia
i. Attacks dissent’s historical analysis as saying that it was impossible to derive Sherbert’s compelling interest test from mere caveats a/b mere “peace and order.”

ii. Distinction b/w what is “morally desirable” v. what is “constitutionally required.”

iii. If dissent is right, then the majority would expect to see cases that follow this interpretation, but there are none.

c. DISSENT: O’Connor
i. Argued that “the historical evidence casts doubt on the Court’s current interpretation of the Free Exercise Clause.”

1. Around the time of the drafting of the Bill of Rights, it was accepted that the right to “free exercise” required, where possible, accommodation of religious practice.

2. Free to Exercise should only be overridden w/ a superior state interest.

ii. Conclusion: state legislatures favored religious accommodation whenever possible, and drafters assumed that courts would apply the Free Exercise Clause similarly.  

1. Laws of general application do not escape strict scrutiny.
The Political Theory of Religious Exemptions
a. Footnote 4 in the Carolene Products case:

i. SCOTUS suggested that judicial intervention is appropriate where the political process is unlikely to protect “discrete and insular” minorities.

1. Justice O’Connor viewed religious minorities as politically powerless and thus in need of judicial solicitude.

a. Endorses a “balancing, rather than a categorical, approach,” and argues that courts had adequately protected state interests even though they engaged in balancing under Sherbert, Yoder, etc.
2. Justice Scalia, in contrast, noted that “a number of States have made an exception to their drug laws for sacramental peyote use,” suggesting that even minority faiths may obtain legislative exemptions w/o resort to the courts.  Smith opinion a/b “unavoidable consequences of the democratic process.”

a. “Horrible to contemplate that federal judges will regularly balance a/g the importance of general laws the significance of religious practice.”

b. Religious Freedom Restoration Act (RFRA), 42 U.S.C. §§2000 bb et seq.

i. Passed in 1993.  Coalition that pushed for it attracted strong bipartisan support in Congress.

ii. Act identified as one of its purposes: “to restore the compelling interest test as set forth in Sherbert and Yoder.

iii. SCOTUS struck down RFRA as it applies to States; continues to restrain federal governments… see Gonzales.

CASE: Gonzales v. O’Centro Espirita… (US.2006) ( case decided after enactment of RFRA, Sherbert is back!
a. FACTS: A small religious sect (UDV) required the consumption of DMT, a controlled substance under the federal narcotics laws.  UDV sued the government to challenge the U.S. Customs interception of a shipment of this drug.

b. ISSUE: was UDV entitled to the suit? YES  (not well described in the book…)
c. HOLDING: the Court allowed the suit a/g the Government to proceed finding that the Government had failed to demonstrate a compelling interest in barring the tea’s sacramental use.
d. RATIONALE: (8-0 decision)
i. There is no indication that Congress, in classifying DMT, considered the harms posed by the particular use at issue here – the circumscribed, sacramental use of hoasca by the UDV.

FREE SPEECH
I. TRAITORS
CASE: Schenck v. United States (US.1919) ( J. Holmes’ “clear and present danger” formulation.
a. FACTS: D was distributing leaflets encouraging people to stand up a/g conscription.  D was charged w/ conspiracy to violate the Espionage Act (among other charges).

b. ISSUE: were D’s actions protected by the First Amendment?  NO
i. GENERAL RULE: the question in every case is whether the words used are used in such circumstances and are of such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent.  It’s a question of proximity + degree.
c. HOLDING: AFFIRMED ( if an actual obstruction of the recruiting service were proved, liability might be enforced.
d. RATIONALE: (J. Holmes)
i. The document would not have been sent unless it had been intended to have some effect ( to influence the persons subject to the draft to obstruct the carrying of it out.
ii. In many places and in ordinary times D in saying all that was said would have been w/in his constitutional rights, but the character of every act depends upon the circumstances in which it is done.  Most stringent protection would not protect a man from falsely shouting fire in a theatre and causing a panic.

The “Clear and Present Danger” Test
a. A question of degree.  J. Holmes: “The question on the evidence is whether the defendant’s acts come near enough to the accomplishment of the substantive offense to be punishable.  Degree of proximity held sufficient may vary w/ circumstances.”

b. Steers b/w two poles: “clear + present danger” draws a line b/w these poles, w/ emphasis on consequences of speech
i. One Pole: Restriction on speech, at least political speech, is never legitimate to prevent subversion or violence – that punishment must be limited to illegal action even if the speech directly “incites” that action.

ii. Other Pole: “There should be no constitutional protection for any speech advocating the violation of law.”

c. The Abrams dissent, w/ its genuine immediacy requirement, arguably made the clear and present danger test more speech-protective than did Schneck-Frohwerk-Debs.

d. Did Holmes’ attitude towards free speech shift in 1919?  Learned Hand criticized Holmes’ “clear and present danger” formulation.  (“liability for free speech should not rest on guesses a/b the future impact of the words”)

CASE: Frohwerk v. United States (US.1919)
a. FACTS: D published and circulated twelve newspaper articles criticizing the government during the war.

i. GENERAL RULE: the First Amendment was not intended to give immunity for every possible use of language.
b. HOLDING: AFFIRMED ( convictions under the 1917 Act for conspiracy + attempt to cause disloyalty, mutiny, and refusal of duty in the military and naval forces of the United States.
c. RATIONALE:
i. While the act is ostensibly harmless, there may have been an intent to distribute the leaflets in locations where “a little breath would be enough to kindle a flame and that fact was known to those who sent them out.”

CASE: Debs v. United States (US.1919)
a. FACTS: Debs (D), long-time leader + presidential candidate of the Socialist Party, was charged w/ two counts on an indictment concerning a speech that he delivered at the state convention of the Ohio Socialist Party.

i. GENERAL RULE: jury could not find D guilty for advocacy of any of his opinions unless the words used had as their natural tendency and reasonably probable effect to obstruct the recruiting service, AND unless D had the specific intent to do so in his mind.
b. HOLDING: AFFIRMED ( the jury could find that one purpose of the speech, whether incidental or not does not matter, was to oppose not only war in general but this war (WWI), and its opposition was so expressed that its effect would be to obstruct recruiting.  If that was intended, no protection by reason of it being a conscientious belief.
c. RATIONALE:
i. Court does not care a/b the content of the speech only a/b its effect on the obstruction of the recruiting service.
CASE: Abrams v. United States (US.1919) ( J. Holmes dissents w/ Brandeis.
a. FACTS: Russian immigrants (D) wrote + distributed circulars in NYC advocating a strike in ammunitions factories to stop producing weapons to be used a/g Russian revolutionaries.  TC found D guilty under the 1918 Amend. to the Espionage Acts.

b. ISSUE: are the defendants’ actions protected by the First Amendment?  NO
c. HOLDING: AFFIRMED ( plain purpose of their propaganda was to excite sedition and to defeat the military plans of the Government in Europe.
d. RATIONALE: (J. Clarke)
i. D’s plan involved defeat of the U.S. war program.  They distributed leaflets in locations where there was a high density of soldiers.
e. DISSENT: (J. Holmes)  Takes issue w/ the finding that intent was proven + emphasizes immediacy…
i. To make the conduct criminal that statute (1918 amendments of the Act of 1917) requires that it should be “w/ intent by such curtailment to cripple or hinder the United States in the prosecution of the war w/ Germany.”

ii. Strict interpretation of “intent”:

1. A deed is not done w/ intent to produce a consequence unless that consequence is the aim of the deed.  He does not do the act w/ the intent to produce it unless the aim to produce it is the proximate motive of the specific act.  Statute must be taken to use the words in a strict and accurate sense.
2. Object of D’s conduct was to help Russian and stop American intervention, no to impede the U.S. in the war that it was carrying on a/g Germany.  Indirect and probably undesired effect is not enough.
iii. It is only the present danger of immediate evil or an intent to bring it a/b that warrants Congress in setting a limit to the expression of opinion where private rights are not concerned.

iv. The ultimate good desired is better reached by free trade in ideas – that the best test of truth is the power of the thought to get itself accepted in the competition of the market.

1. We should be vigilant a/g attempts to check expression of opinions unless there is imminent threat + danger.
CASE: Masses Publishing Co. v. Patten (SDNY.1917) ( Hand provides a test different from Holmes; focused on intent.
a. FACTS: Masses (P) applies for a preliminary injunction a/g the postmaster (D) of NY to forbid his refusal to accept P’s magazine in the mail.  P’s magazine contains anti-war propaganda (cartoons + poems).  D claims they violate the Espionage Act of 1917.

b. ISSUE: whether the plaintiff’s actions violate the language of the Espionage Act?  NO
i. GENERAL RULE: (contrary to Holmes) 
1. It would contradict the normal assumption of democratic government that the suppression of hostile criticism does not turn upon the justice of its substance or the decency and propriety of its temper.
2. Words that have no purpose but to counsel the violation of law cannot be a part of that public opinion which is the final source of government in a democratic state.
ii. HAND’S TEST: If one stops short of urging upon others that it is their duty or their interest to resist the law, one should not be held to have attempted to cause its violation.  If not, then all political agitation will be illegal.
c. HOLDING: HELD FOR P ( D’s position in so far as it involves the suppression of the free utterance of abuse and criticism of the existing law, is not supported by the language of the statute.  The cartoons + language in this paper do not counsel or advise insubordination or mutiny.
d. RATIONALE: (Learned Hand) … focused on the language of the statute.
i. The first section turns on the question of whether the attack was a willfully false statement?  NO
1. The statements were not of fact nor does P believe them to be false.  They are criticisms; believed to be true by the author.  They fall w/in the scope of that right to criticize…, which is normally the privilege of the individual in countries dependent upon the free expression of opinion as the ultimate source of authority.

2. To modify this provision to prohibit any kind of propaganda is to disregard the meaning of the language.

ii. The second section forbids willful causing of insubordination…

1. Interpreting the word “cause” so broadly would suppress all hostile criticism, and all opinion except what is encouraged and supported by existing policies.

2. Whether criticism should be suppressed must turn upon the justice of its substance.

iii. The third section forbids any willful obstruction of recruiting and enlistment…

1. Agitation may stimulate men to violate the law.  Yet to say that it is analogous to incitement to violent resistance, is to disregard the tolerance of all methods of political agitation which in normal times is a safeguard of free government.

iv. NOTES: this decision was swiftly overturned on appeal.

Comparing The Holmes and Hand Approaches
a. Hand’s test focused less on forecasts about the likelihood that the speech would produce danger and focused more on the speaker’s words.

b. Hand did not like that the “clear and present danger” formulation required that the words used and the evil aimed at should be “immediate and direct.” ( It was slippery w/ practical administration.  

i. “What seems ‘immediate and direct’ today may seem very remote next year even though the circumstances surrounding the utterance be unchanged.”

THE “RED SCARE” CASES
CASE: Gitlow v. New York (US.1925) ( a type of case to which the “clear and present danger” test does not apply.
a. FACTS: D was convicted for the statutory crime of criminal anarchy.  He was the head of a “anarchist” newspaper that advocated a Communist revolution.  He was also a member of the Socialist party.  D argues that the NY law punishes the mere expression of a “doctrine” and thus violates his DP rights.

b. ISSUE: whether the statute under which D was convicted violates the due process clause of the XIV Amendment? NO
i. GENERAL RULE: when the legislative body has determined generally, in the constitutional exercise of its discretion, that utterances of a certain kind involve such danger of substantive evil that they may be punished, the question whether any specific utterance coming w/in the prohibited class is likely, in and of itself, to bring about the substantive evil, is not open to consideration.  It is sufficient that the statute itself be constitutional and that the use of the language comes w/in its prohibition.
c. HOLDING: AFFIRMED ( the jury were warranted in finding that the Manifesto advocated action to overthrow the government by force.  The NY statute is not an arbitrary or unreasonable exercise of the police power of the State, it does not infringe the freedom of speech or press, and it is constitutional.
d. RATIONALE:
i. The Manifesto spelled out a plan for the unlawful overthrow of the current government.

ii. Freedom of speech and press are among the fundamental personal rights and “liberties” protected by the due process clause of the 14th Amendment from impairment by the States.

iii. The First Amendment does not confer an absolute right on an individual.  It does not deprive the State of the primary and essential right of self preservation.  The State can best determine how to effectuate its existence, and that determination must be given great weight.

iv. This statute is different from statutes that prohibit certain acts w/o mention of language.
1. In such cases, the court must, independently of the legislature, evaluate the likelihood of particular language to cause a substantive evil before it deprives it of Constitutional protection.  

a. Apply the “clear and present danger” test…
v. “Clear and present danger” test does not apply to cases, like the present, whether the legislative body itself has previously determined the danger of substantive evil arising from utterances of a specified character.

e. DISSENT: (Holmes joined by Brandeis)
i. Would apply the “clear and present danger” test.  And under this test, would find that D’s actions present no danger.

ii. Majority says that this Manifesto was more than a theory, that it was an incitement.  But every idea is an incitement.  Whatever may be thought of it, it has no chance of success – very unlikely that a small minority who share defendant’s views would overthrow the government.  No clear and present danger…
CASE: Whitney v. California (US.1927) ( concurrence would apply the clear + present danger test; majority does not.
a. FACTS: Whitney (D) was a member of the Communist Labor Party.  She went to CA to start a chapter of the CLP, but the assembly adopted a more extreme ideology to which she objected.  She was charged and convicted under the Criminal Syndicalism Act of 1919 (CA statute).

b. ISSUE: whether the Act, as here construed and applied, deprived the defendant of her liberty w/o due process of law? NO
c. HOLDING: AFFIRMED ( act not repugnant to the due process clause.  The Act is not an arbitrary and unreasonable exercise of the police power of the State; it does not unwarrantably infringe on any right of free speech, assembly or association, and those who violate the law are not protected by due process.
d. RATIONALE:
i. A state may punish those who abuse freedom of speech by utterances inimical to the public welfare, tending to incite to crime, disturb the public peace, or endanger the foundations of organized government and threaten its overthrow of unlawful means.  Gitlow
ii. Such actions done by a group involves even greater danger to the public peace and security than when they are done by individuals.

e. CONCURRENCE: (Brandeis joined by Holmes)
i. Takes issue w/ the fact that the prohibition aims at association w/ those who violate the CA statute.

ii. Rights are not absolute.  They can be limited when the necessity arises.  When does it arise?  See Schneck.
1. Legislature decides whether a danger exists which calls for a  particular protective measure.  Where a statute is valid only in case certain conditions exist, the enactment of the statute cannot alone establish the facts which are essential to its validity.  The court has power to strike down laws that are unconstitutional.
iii. The court has not yet fixed any standards by which to deem that a danger is clear and present.

1. To justify suppression of free speech there must be reasonable ground to fear that serious evil will result if free speech is practiced.  There must be reasonable ground to believe that the danger apprehended is imminent.  There must be reasonable ground to believe that the evil to be prevented is a serious one.

2. In order to support a finding of clear and present danger it must be shown either that immediate serious violence was to be expected or was advocated, or that the past conduct furnished reason to believe that such advocacy was then contemplated.

3. Even imminent danger cannot justify speech prohibition unless the evil is relatively serious.

iv. The Test: whenever the fundamental rights of free speech and assembly are alleged to have been invaded, it must remain open to a defendant to present the issue whether there actually did exist at the time:

1. A clear danger.

2. Whether the danger, if any, was imminent.

3. Whether the evil apprehended was one so substantial as to justify the stringent restrictions interposed by the legislature.

v. The legislative declaration creates merely a rebuttable presumption that these conditions have been satisfied.
CASE: Dennis v. United States (US.1951)
a. FACTS: Ds, members of the Communist Party, were indicted for violation of the conspiracy provisions of the Smith Act.  They were convicted.

b. ISSUE: whether the means that Congress has employed, to prohibit acts intended to overthrow the Government by force and violence, conflict w/ the Constitution?  NO
i. GENERAL RULE: in each case the court must ask whether the gravity of the ‘evil,’ discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger.  (Learned Hand)
c. HOLDING: AFFIRMED ( Ds conspiracy to organize the Communist Party and to teach and advocate the overthrow of the Government by force and violence created a “clear and present danger” of an attempt to overthrow the Government by force and violence.
d. RATIONALE:
i. Court is faced w/ the application of the “clear and present danger” test and must decide what it means.
1. Probability of success is not the criterion for measuring the danger.
ii. Conditions persuade the court that convictions were justified.  The requisite danger existed – conspiracy to advocate the danger may be constitutionally restrained.

e. CONCURRENCE: (Frankfurter) … issue of judicial competency
i. The demands of free speech in a democratic society as well as the interest in national security are better served by candid and informed weighing of the competing interests, w/in the confines of the judicial process, than by announcing dogmas too inflexible for the non-Euclidean problems to be solved.  But who decides?
1. Primary responsibility for adjusting the competing interests in this case belongs to Congress.  Set aside judgment only if there is no reasonable basis for it.
ii. Two interests.  

1. The interest in security:

a. Courts can take into account more than evidence considered by the jury in determining if Congress made a rational decision.  Congress was amply justified in this case.
2. The interest in free speech:

a. Suppressing advocates of overthrow inevitably will also silence critics who do not advocate overthrow, but fear that their criticism may be so construed.

b. Congress placed a restriction on the interchange of ideas.  

3. It is not for the court to reconcile these competing interests.  Congress made the call; courts not equipped to question it.

f. CONCURRENCE: (Jackson) … would not apply the “clear and present danger” test to this case.
i. Whether or not such dangers exist would involve complicated analysis of international and national phenomena.  No doctrine can be sound whose application requires us to make a prophecy of that sort in the guise of a legal decision.

ii. If the test is applied here, it means that the Communist plotting is protected during its period of incubation; its preliminary stages of organization and preparation are immune from the law; the Government can move only after imminent action is manifest, when it would, of course, be too late.

g. DISSENT: (Black)
i. Would not agree that the First Amendment permits the Court to sustain laws suppressing freedom of speech and press on the basis of Congress’s or our own notions of mere “reasonableness.”

h. DISSENT: (Douglas)
i. The restraint to be constitutional must be based on more than fear, on more than passionate opposition against the speech, on more than a revolted dislike for its contents.  There must be some immediate injury to society that is likely if speech is allowed.

ii. In America, Communists are miserable merchants of unwanted ideas; their wares remain unsold.  Free speech should not be sacrificed on anything less than plain and objective proof of danger that the evil advocated is imminent.

“Clear and Present Danger” After Dennis
a. Debate a/b Free Speech: should the First protect those who would deny that right were they in power?
i. NO:
1. Speech advocating violent overthrow of government is not “political speech” as that term must be defined by a Madisonian system of government… it’s not aimed at a new definition of political truth by a  legislative majority.”

ii. YES: 

1. Should tolerate opinion which attacks democracy b/c suppression of any group destroys the atmosphere of freedom.

2. Radically subversive speech is valuable b/c a democracy, unlike an authoritarian regime, requires recognition of the possibility that the existing state might be illegitimate.

CASE: Brandenburg v. Ohio (US.1969) ( a more refined test for finding statutes that prohibit speech unconstitutional.
a. FACTS: D, a leader of the KKK, was convicted under the Ohio Criminal Syndicalism statute.  He invited a reporter to a “cross-burning,” they made a video of him inciting the crowd + making racist remarks.  The Ohio statute was “quite similar” to the CA statute upheld in Whitney.
b. ISSUE: is the Ohio statute constitutional? NO
i. GENERAL RULE: The First Amendment does not permit the State to “forbid or proscribe advocacy of [use of force or] law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.”  The mere abstract teaching of the moral propriety or even moral necessity for a resort to force and violence, is not the same as preparing a group for violent action and steeling it to such action.  A statute which fails to draw this distinction intrudes upon the freedoms guaranteed by the First and the XIV Amendments.
c. HOLDING: REVERSED ( Ohio statute purports to punish mere advocacy and to forbid, on pain of criminal punishment, assembly w/ others merely to advocate the described type of action.  Such a statute is unconstitutional.  Contrary holding of Whitney is overruled.
d. RATIONALE:
i. Whitney has been thoroughly discredited by later decisions.  They stand for the principle [see general rule].

ii. Measured by new test [see holding], Ohio law cannot be sustained.  Neither the indictment nor jury instructions in any way refined the statute’s bald definition of the crime in terms of mere advocacy not distinguished from incitement to imminent lawless action.

e. CONCURRENCE: (J. Douglas) … ideas (permissible)… overt acts (subject to control).
i. “Clear and present danger” test inappropriate in times of peace.  Would dispose of it.  Why?

1. When applied the treats were often loud, but always puny and made serious only by judges so wedded to the status quo that critical analysis made them nervous.

2. The test was so twisted and perverted in Dennis as to make the trial of those teachers of Communism an all-out political trial which was part and parcel of the cold war that has eroded substantial parts of the First Amendment.

ii. The line b/w what is permissible and not subject to control and what may be made impermissible and subject to regulation is the line b/w ideas and overt acts.
II. FISTS
FIGHTING WORDS AND HOSTILE AUDIENCES
The cases that follow involve the problem of speech that induces violence or potential violence on the part of listeners.

· But here the violence is directed a/g the speaker rather than undertaken in sympathy w/ the speaker’s cause.

· The problem has arise both in the context of one-on-one encounters b/w individuals, which has given rise to the doctrine of “fighting words,” and in the context of encounters b/w speakers and hostile audiences, which has given rise to judicial concern over the problem of the “heckler’s veto”.
CASE: Cantwell v. State of CT (US.1940)
a. FACTS: Cantwell (D), was soliciting people in CT to turn away from organized religion.  He door-to-door-ed in a Catholic neighborhood.  People did not like that.  Eventually D was arrested under a CT statute prohibiting solicitation for religious causes w/o approval of the Secretary.

b. ISSUE: was the CT statute that convicted Cantwell constitutional?  NO
i. GENERAL RULE: when clear and present danger of riot or disorder, or threat to public safety, appears, the power of the state to prevent or punish is obvious.  A state may not unduly suppress free communication of views, religious or other, under the guise of conserving desirable conditions.  A statute sweeping in a variety of conduct under indefinite  (ambiguous) characterization, and leaving wide discretion to the State, is not constitutional.
c. HOLDING: REVERSED ( statute deprives Cantwell of his liberty w/o due process of law as guaranteed by XIV.
d. RATIONALE:
i. Two aspects of constitutional inhibition on legislation + religion:

1. To forestall compulsion by law of the acceptance of any creed or the practice of any form of worship.

2. To safeguard the free exercise of the chosen form of religion.

ii. The Amendment embraces two concepts: freedom to believe and freedom to act.  The first is absolute.  The second is not.

1. Freedom to act must have appropriate definition to preserve the enforcement of the protection of society.

iii. Regulation, in the public interest, of solicitation, which does not involve any religious test and does not unreasonably obstruct or delay the collection of funds, is not open to any constitutional objection, even though the collection be for a religious purpose.

1. In this case, however, the Act requires the Secretary to approve the solicitation.  “Such a censorship of religion as means of determining its right to survive is a denial of liberty protected by the First + the Fourteenth.”

iv. Cantwell’s conduct did not amount to a breach of peace.  No assault or threats by Cantwell only solicitation.  He vilified religion.  ( Liberties to vilify are essential to enlightened opinion.
e. NOTES:
i. The court would be more receptive to this statute if it was narrowly drawn to punish specific conduct that would constitute a “clear and present danger to a substantial interest of the State.”

CASE: Chaplinsky v. New Hampshire (US.1942) ( case that introduced the “fighting speech” exception.
a. FACTS: Chaplinsky (D), a Jehovah Witness, was arrested in violation of statute that prohibited people from insulting each other.  D was “recruiting” and people started to get restless.  When the Marshall took D away, D called him a “fascist.”  This led to D’s arrest.

b. ISSUE: did the NH statute violate Chaplinsky’s First Amendment right (through the XIV)?  NO
i. GENERAL RULE: the right to free speech is not absolute at all time and under all circumstances.  There are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem.  These include those which “by their very utterance inflict injury” OR “tend to incite an immediate breach of the peace”. 
c. HOLDING: AFFIRMED
d. RATIONALE:
i. Epithets like “damned Fascist” are likely to provoke the average person to retaliation, and thereby cause a breach of the peace.  (( violating the statute)
ii. Utilitarian argument: “it has been well observed that such utterances are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality.”

e. NOTES: later cases made clear that the “fighting words” exception “was no longer to be understood as a euphemism for controversial or dirty talk but was to require instead a quite unambiguous invitation to a brawl.”

i. Statute found unconstitutional b/c it does not limit punishable speech to words that “have a direct tendency to cause acts of violence by the person to whom, individually, the remark is addressed.”  Gooding v. Wilson
ii. Court invalidated a conviction on free speech grounds b/c no reasonable onlooker would have regarded defendant’s dissatisfaction w/ the government as a direct personal insult.  Texas v. Johnson – flag burning case.

CASE: Cohen v. CA (US.1971) ( the “FUCK THE DRAFT” case.
a. FACTS: Cohen (D) was convicted under a “breach of peace” statute for wearing a “FUCK THE DRAFT” jacket outside a CA courthouse.  

b. ISSUE: whether CA can ban such conduct either b/c it would lead to a violent crowd reaction or b/c the State, acting as a public guardian of morality, can properly remove the offensive word from vocabulary?  NO
i. GENERAL RULE: D’s conviction can be justified, if at all, only as a valid regulation of the manner in which he exercised that freedom, not as a permissible prohibition on the substantive message it conveys.  The ability of government, consonant w/ the Constitution, to shut off discourse solely to protect others from hearing it is dependent upon a showing that substantial privacy interests are being invaded in an essentially intolerable manner.
c. HOLDING: REVERSED ( absent a more particularized and compelling reason for its actions, the State may not, consistently w/ the First Amendment make the simple public display here involve of this single four-letter expletive a criminal offense.
d. RATIONALE:
i. Undifferentiated fear or apprehension of disturbance is not enough to overcome the right of freedom of expression.
1. Fear of lawlessness is an insufficient base upon which to erect, consistently w/ constitutional values, a governmental power to force persons who wish to ventilate their dissident views into avoiding particular forms of expression.
ii. The constitutional right of free expression is a powerful medicine in a society as diverse and populous as ours.

iii. Several problems w/ this conviction:
1. Statute phrase “offensive conduct” cannot be said to be sufficiently defined as to put the defendant on notice.
2. This is not a case that falls w/in the category of speeches the state is allowed to regulate.  Not an “erotic case,” or a “fighting words” case, or a case where the speaker is provoking a group to hostile reaction.
3. Principle contended by the State seems inherently boundless.  The state has no right to cleanse public debate to the point where it is grammatically palatable to the most squeamish among us.
4. Constitution protects not only linguistic expression but also inexpressible emotions.  D was showing emotions here.
5. One cannot prohibit particular words w/o also running into a substantial risk of suppressing ideas in the process.  Otherwise, government may seize upon censorship of particular words as a way of banning the expression of unpopular views.
iv. NOTES:
1. Cohen made clear that profanity was at least sometimes protected speech. 

2. Cohen reiterated that the “fighting words” exception is limited to statements “directed to the person of the hearer,” not addressed generally to the world at large. 

3. Cohen undermined the notion that there is any unprotected category of “words that by their very utterance inflict injury.”

Hostile Audiences and The Heckler’s Veto
I. RACISTS
CASE: Terminiello v. Chicago (US.1949)
a. FACTS: Speaker (D) viciously denounced various political + racial groups, outside an auditorium, an angry crowd gathered and the speaker condemned them.  D was then arrested + convicted for breach of peace.  TC construed the statute to include speech which “stirs the public to anger, invites dispute, brings a/b a condition of unrest, or creates a disturbance.”

b. ISSUE: 
II. HACKS
CASE: Buckley v. Valeo (US.1976)
a. FACTS: Appellants challenge the constitutionality of the Federal Election Campaign Act of 1971 [FECA].  The Act: (1) limits individual political contributions and independent expenditures; and (2) requires public disclosure of certain contributions + expenditures (among others).  Appeals upheld Act b/c it regulated restrictions on conduct (O’Brien).

b. ISSUE: whether the contribution + expenditures limitations are constitutional under the First Amendment? NOT W/ RESPECT TO EXPENDITURES
i. GENERAL RULE: a restriction on the amount of money a person or group can spend on political communication during a campaign necessarily reduces the quantity of expression by restricting the number of issues discussed, the depth of their exploration, and the size of the audience reached.
· Expenditure limitations (in Act) represent substantial restraints on the quantity + diversity of political speech.
· Contribution limitations involve little direct restrain on political communication, for they permit the symbolic expression of support evidence by a contribution, but do not infringe the contributor’s freedom to discuss candidates + issues.
c. HOLDING:  AFFIRMED ( contribution limits are constitutionally valid.  They serve the integrity of the electoral process.  REVERSED ( the I Amen. requires the invalidation of the Act’s independent expenditure ceiling, its limitation on a candidate’s expenditures from personal funds, and its ceilings on overall campaign expenditures.
d. RATIONALE:
i. This case is not like O’Brien – why?

1. The government interest advanced in support of the Act involve “suppressing communication.”  The interest in regulating the alleged “conduct” of giving or spending money “arises in some measure b/c the communication allegedly integral to the conduct is itself thought to be harmful.”
ii. Also not saved by cases like Kovacs v. Cooper:

1. The critical difference b/w this case and those time, place, and manner cases is that the present Act’s contribution + expenditure limitations impose direct quantity restrictions on political communication and association.

iii. Both impinge on protected associational freedoms.  BUT ( expenditure ceilings more so…
iv. Contribution Limitations ( upheld; constitutional.
1. Primary problem: restriction of one aspect of the contributor’s freedom of political association.

a. Subject to “close scrutiny.”  NAACP v. Alabama.  ( what’s the compelling State interest?

i. To limit the appearance of corruption (quid pro quo) in the political process.

ii. Appellants: but there are less restrictive means of achieving the same task (e.g. police).  YES ( but criminal laws deal only w/ the most blatant attempts of those w/ money bribing government.
2. Ceilings will require candidates to raise funds from a greater # of people ( more engagement in political process.
v. Expenditures Limitations ( ceilings impose “direct + substantial” restraints on quantity of political speech.
1. Governmental interest in preventing corruption inadequate to justify ceiling on independent expenditures.

a. §608(e)(1) does not prevent all expenditures.

b. §608(e)(1) not necessary to avoid work-around tactics by would-be contributors.  The absence of prearrangement + coordination of an expenditure w/ candidate alleviates the danger that expenditures will be given as a quid pro quo for improper commitments from candidate.

2. Appellants argue that this § of the Act serves an equalizing interest; allowing rich + poor to participate.

a. COURT: government cannot restrict speech of some elements of our society in order to enhance the relative voice of others; inconsistent w/ the First Amendment.
vi. Limitations on Expenditures From Personal Resources ( clearly is unconstitutional…
1. The interest in equalizing the relative financial resources of candidates competing for elective office is clearly not sufficient to justify the provision’s infringement of fundamental First Amendment rights.  Why?

a. Limitation may fail to promote equality among candidates.  Candidates can still fund raise.

b. First Amendment cannot tolerate §608(a) restriction upon the freedom of a candidate to speak on behalf of his own candidacy.

vii. Limitation on Campaign Expenditures ( §608(c) is constitutionally invalid…
1. The interest in equalizing the financial resources of candidates is not a convincing justification for restricting the scope of federal election campaigns.

2. First Amendment denies government the power to determine that spending to promote one’s political views is wasteful, excessive, or unwise.  In our society, it is not the government but the people who must retain control over the quantity + range of debate on public issues in a political campaign.

e. CONCURRING/DISSENTING: (Burger)

i. Agrees w/ holding limitations on campaign expenditures unconstitutional, but disagrees w/ holding limitations on contributions as constitutional.  Contributions and expenditures are two sides of the same I Amendment coin.
ii. The Court’s attempt to distinguish the communication inherent in political contributions from the speech aspects of political expenditures will not wash.  Both candidates + contributors spend money on political activity b/c they wish to communicate ideas.

iii. Limitations on contributions will simply foreclose some candidacy.

f. CONCURRING/DISSENTING: (White) …  no sound basis for invalidating expenditure limitation…
i. Dissents from the view that expenditure limitations violate the First Amendment.

ii. Issue according to White: “whether the non-speech interests of the Federal Government in regulating the use of money in political campaigns are sufficiently urgent to justify the incidental effects that the limitations visit upon the First Amendment interests of candidates + their supporters?”

iii. Would “take the word of those who know” ( finds it odd that the Court claims to know better what may improperly influence the candidates then does Congress + the President who signed the law.

iv. Argument that money is  speech + that limiting it to the speaker violates the First Amendment is too much.

1. E.g. compulsory bargaining put a lot of newspapers out of business ( no First violation there.

v. Positive effect of limitation: not having to worry a/b how much money needs to be raised will provide incentives for candidate to visit those areas where he cannot expect to get contributions.

vi. That size of campaign war chest should not win elections ( legitimate state interest.

g. DISSENT: (Marshall)

i. Dissented from the invalidation of the limits on the amount a candidate may spend from his own funds.
ii. Government has an interest in promoting the “reality + appearance of equal access to the political arena,” + “the perception that personal wealth wins elections ma not only discourage potential candidates w/o significant personal wealth but also undermine public confidence in the integrity of the electoral process.”

Soft money: under FECA, corporations + unions who had contributed the maximum amounts to federal candidates, could contribute unlimited amounts of what came to be known as “soft money” (or “federal money,” as opposed to so-called “hard money” that went directly to candidates) to political parties for activities intended to influence state or local elections.

Issue advertising: Political parties could not use soft money to sponsor ads that used the “magic words” (“Elect Doe”), nor could corporations or unions funds such ads directly out of their general treasuries.  So-called issue advocacy, on the other hand, could be funded w/ soft money donated to the parties or paid for directly by advocacy organizations, and unions, and aired w/o disclosing its sponsors.

CASE: McConnell v. Federal Election Commission (US.2003)
a. BACKGROUND: A/B the law…

i. Title I: effort to close the soft-money loophole.  Main provision, §323(a), prohibits national party committees + their agents from soliciting, receiving, directing, or spending any soft money.

ii. Title II: regulated “Electioneering Communications” + “Independent + Coordinated Expenditures.”  Restricts corporations’ and labor unions’ funding of electioneering communications.

b. FACTS: Congress enacted the Bipartisan Campaign Reform Act of 2002 (BCRA) to close certain loopholes in the FECA.  Law imposed new restrictions on soft money + certain issue ads.  Senator Mitch McConnell (P) (+ NRA, et. al.) challenged this law on First Amendment grounds.

c. ISSUE: whether the BCRA violates First Amendment rights?

d. HOLDING: AFFIRMED ( Title I is upheld; Title II is upheld w/ respect to §203.  REVERSED ( Title II §213 invalid b/c no strong government interest; P’s challenges to Title III +IV are nonjusticiable for lack of standing.
e. RATIONALE: (Stevens + O’Connor w/ respect to Title I + II; Rehnquist Title III + IV; Breyer Title V)
i. Title I: (UPHELD) ( less restrictions so applying less rigorous scrutiny…
1. Like contributions in Buckley, §323’s restrictions have only a marginal impact on the ability of political actors to engage in effective political speech.
2. Does soft-money give rise to or has appearance of corruption?  YES
a. Candidates have exploited the soft-money loophole w/ national parties serving as willing intermediaries.  Lead to manipulations of legislative calendar, preventing enactment of certain legislation.
b. Just as troubling as quid-pro-quo corruption is the danger that officeholders will decide issues not on the merits or desires of constituencies, but according to the wishes of those who have made large financial contributions valued by the officeholder.  Best prevention: remove the temptation.
3. Court applied “substantial deference to the predictive judgments of Congress.”
ii. Title II: (§203 UPHELD, §213 INVALID)
1. P argues that Buckley drew a line b/w express advocacy + issue advocacy; and that the latter is protected by the I Amend. right.  WRONG ( not a constitutional principle, but an end-point of statutory interpretation.
2. I Amend. does not erect a rigid barrier b/w express advocacy + so-called issue advocacy.
3. Title II §203 extends the previous prohibition on express advocacy, to all “electioneering communications” (“EC”).  BUT corporations can still fund EC w/ PAC money ( ( not a complete ban, but a regulation.
· P had not carried burden of proving that §203 (Title II) is overbroad.
4. §213 of BCRA regulates independent expenditures that make use of “magic words”:
a. Big consequences for parties.  To survive constitutional scrutiny, government must show a compelling interest. ( interest in requiring parties to avoid “magic words” is not such an interest.
b. Line b/t express advocacy + election-influencing expression is meaningless.  §213 is INVALID.
iii. Title III + Title IV: (§318 INVALID, P has no standing to challenge rest)
1. P has no standing to challenge provision of BCRA that: limit candidates’ access to discounted airtime unless they promise not to run negative ads; increase hard-money contribution ceilings; and allow staggered increases in contribution limits if candidate’s opponent spends triggering amount of personal funds.
2. §318: prohibits individuals “17 years old or younger” from making contributions to candidates + political parties ( INVALID: minors enjoy the protection of the First Amendment.
a. Government argued that the provision was necessary to protect a/g parent channeling funding through minors.  COURT: little evidence offered that this was going on.
iv. Title V: (VALID) requirements that broadcasters keep + make available records of request for political advertisements.
f. DISSENT: (Rehnquist dissenting w/ respect to BCRA Title I + V)

i. The issue is whether Congress can permissibly regulate much speech that has no plausible connection to candidate contributions or corruption to achieve those goals?  Regulation has unprecedented breadth.
1. B/C of the close relationships b/w officeholders + national parties, all donations to parties are “suspect.”  ( but a close association w/ others is not a surrogate for corruption, but a most treasured I Amend. right.
2. Means chosen by Congress are not closely/narrowly drawn.

g. DISSENT: (Scalia: concurring Title III + IV, dissenting Title I + V, concurring judgment + dissenting Title II)

i. Majority “smiles” upon a law that cuts to the heart of what the I Amend. is a/b: the right to criticize the government.

1. This legislation prohibits criticism of Congress by those entities most capable of giving that criticism a loud voice: national political parties + corporations.  It forbids pre-election criticism of incumbents by corporations, even not-for-profit corporations, by use of their general funds; and forbids national-party use of “soft” money to fund “issue ads” that incumbents find so offensive.

ii. One proposition: Proponents say law regulates not speech, but the expenditure of money.

1. Scalia asks: BUT in an economy, w/ division of labor, how can you publicly communicate w/o expanding money?  Given this fact, division of labor presents opportunities for restricting speech dissemination.

a. The right to speak would be largely ineffective if it did not include the right to engage in financial transactions that are the incidents of its exercise.  Targeting $ = targeting speech.

iii. Another proposition: I Amend. right to spend money for speech does not include right to combine w/ others in spending money for speech.

1. But freedom to associate w/ others not just in dissemination of ideas, but also in pooling resources to express for expressive purposes – is part of the freedom of speech.
iv. Last proposition: that a particular form of association, the corporation, does not enjoy full I Amend. protection.

1. I Amend. does not limit its application in this fashion.

v. Other threats:

1. Danger posed by “amassed wealth”: undisclosed favors + payoffs to elected officials. ( These have already been criminalized; the proposed legislation will have no additional effect.
2. That politicians will feel obligated to corporations rather than constituents.  That fear is well checked by a politician’s fear of being portrayed as “in the pocket” of moneyed interests.
vi. The real threat (as evinced by floor debate) was negative campaign ads (not appearance of corruption).  This legislation is a/b preventing criticism of government + legislature can’t be judges of which political ads are acceptable.

h. DISSENT: (Thomas: concurring Title III + IV; dissenting in-part Title II; dissenting Title I + V.)

i. Opinion continues the errors of Buckley by applying a low level of scrutiny to contribution ceilings AND expanding it to the “anti-circumvention” rationale.  Broad anti-bribery law would work as well – why not?
1. [Thomas thinks that speech restrictions are not needed in light of bribery laws.]

ii. Today’s holding continues a “disturbing trend”: the steady decrease in the level of scrutiny applied to restrictions on core political speech [including] limitations on independent expenditures.

iii. The Austin definition of “corruption” is incompatible w/ the I Amend., [he would] overturn Austin + hold that the potential for corporations + unions to influence voters, via independent expenditures aimed at convincing these voters to adopt particular views, is not a form of corruption justifying any state regulation.
i. DISSENT: (Kennedy: dissenting in part Title I + II; Scalia + Thomas joined but disagreed that §323(e) const.)

i. I Amend. guarantees citizens the right to judge for themselves the most effective means for the expression of political views + to decide for themselves which entities to trust as reliable speakers.

ii. The Court ignores the narrow bounds of Buckley and interprets the anticorruption rationale to allow regulation not just of “actual or apparent quid pro quo arrangements,” but of any conduct that wins goodwill from or influences a Member of Congress.

1. This theory of favoritism is at odds w/ I Amend. b/c it has no limiting principle.  Favoritism is unavoidable + “quid pro quo” corruption had a clear limiting principle.

2. §§ 323(a), (b), (d), and (f) cannot stand b/c they are not conduct that presents a quid pro quo danger.  §323(e) – “soft-money” section – does and presents a constitutionally sufficient rationale under Buckley.

iii. Majority permits a serious intrusion by upholding §203.  The “sham issue ads” that the § prohibits, the public finds most effective.  True motives of government are displayed; no limiting principle ( §203 should be held unconstitutional…
iv. Court says §203 still allows funding electioneering communication through PAC.  They are difficult.  The electioneering prohibition is a severe + unprecedented ban on protected speech.  §203 fails to meet strict scrutiny.
v. Disagrees w/ the majority that mainstream press is a sufficient source of public debate on the political process.  The hostility toward corporations + unions that infuses the majority is inconsistent w/ the viewpoint neutrality of the I Amend.

CASE: Federal Election Comm’n v. Wisconsin Right to Life (“WRTL”)
a. FACTS: BCRA §203 makes it a federal crime to broadcast, shortly before an election, any communication that names a federal candidate for elected office + is targeted to the electorate.  WRTL (P), a non-profit, ran several broadcasts ads urging constituents to “call Senator Feingold” to protest the filibuster of judicial nominees.  P sought a declaratory judgment permitting broadcast of similar ads during the 2004 blackout period.

b. ISSUE: the court is resolving an as-applied challenge to §203.  It must determine what constitutes the “functional equivalent” of express advocacy?

i. GENERAL RULE: a court should find that an ad is the functional equivalent of express advocacy only if the ad is susceptible of no reasonable interpretation other than as an appeal to vote for or against a specific candidate.  Context factors – including, whether the ads were to be aired near elections but not near actual Senate votes on judicial nominees, whether the ads were run shortly after the Senate had recessed, and whether the ads referred to a website that contained exhortations to vote for a particular candidate – should seldom play a significant role in the inquiry.
c. HOLDING: AFFIRMED ( WRTL’s ads are “issue ads” not the “functional equivalent” of express advocacy; they ( cannot be regulated b/c there is no quid-pro-quo corruption (or other compelling) interest.  BCRA §203 unconstitutional as applied to WRTL’s ads.
d. RATIONALE: (Kennedy)
i. McConnell: Court concluded that there was no overbreadth concern to the extent the speech in question was the “functional equivalent” of express campaign speech.  On the other hand, Court “assumed” that the interest it had found to “justify the regulation of campaign speech might not apply to the regulation of genuine issue ads.”  §203 upheld (not facially overbroad), but future as-applied challenges not resolved.

ii. BCRA §203  burdens political speech ( subject to strict scrutiny… (survives it for express advocacy or “functional equivalent.”) 

iii. If P’s ads are not express advocacy ( government must show BCRA is narrowly tailored to serve a compelling interest.  How do we determine if express advocacy?  The court has yet to adopt a test…
1. The court will not adopt a test that turns on the speaker’s intent to affect an election for such a test would chill political speech.  The proper standard must be objective, focusing on the substance of the communication rather than amorphous considerations of intent + effect.  It must entail minimal if any discovery.  And it must eschew “the open-ended rough-and-tumble of factors,” which “invites complex argument in a trial court and a virtually inevitable appeal.

iv. Under adopted test, WRTL’s ads are not functionally equivalent of express advocacy.  Why?

1. Their content is consistent w/ that of a genuine issue ad: it focuses on a legislative issue.

2. Their content lacks indicia of express advocacy: The ads do not mention an election, candidacy, political party, or challenger; and they do not take a position on a candidate’s character, qualifications, or fitness for office.

v. Compelling interests:
1. Interest in preventing corruption is not present here.

2. The corrosive + distorting effects of immense aggregations of wealth that are accumulated w/ the help of the corporate form and that have little or no correlation to the public’s support for the corporation’s political ideas.  But this interest has no application in issue advocacy.
e. CONCURRENCE: (Alito)

i. §203, as applied, cannot constitutionally ban any advertisement that may reasonably be interpreted as anything other than appeal to vote for or against a candidate, that the ads at issue here may reasonably be interpreted as something other than such an appeal, and that b/c §203 is unconstitutional as applied to the advertisements before us, it is unnecessary to go further + decide whether §203 is unconstitutional on its face.

f. CONCURRENCE: (Scalia: concurring-in-part + judgment)

i. Austin was wrongly decided, but at least was limited to express advocacy, and non-express advocacy was presumed to remain protected under Buckley + Bellotti, even when engaged in by corporations.

ii. Would overturn McConnell: “it was adventurous to extend Austin beyond corporate speech constituting express advocacy, but that adventure was a flop.” (in light of Austin’s weak rationale + long-accepted clarity of Buckley.
iii. Basically, he would overrule McConnell as far as it upheld §203(a) of the BCRA.

g. DISSENT: (Souter)

i. Basically thinks that the ads are a form of express advocacy, that they obviously go a/g S. Feingold, and ( they were constitutionally subject to regulation under McConnell.
ii. Neither Congress’s decisions nor our own have understood the corruption influence of money in politics as being limited to outright bribery or discrete quid pro quo; campaign finance reform has instead consistently focused on the more pervasive distortion of electoral institutions by concentrated wealth, on the special access + guaranteed favor that sap the representative integrity of American government and defy public confidence in its institutions.

CASE: Republican Party of Minnesota v. White (US.2002)
a. FACTS: Judicial elections context.  White (P) sought to distribute literature criticizing the Minnesota Supreme Court decisions on crime, welfare, and abortion.

b. ISSUE: whether the announce clause of the law in question is constitutional?  NO
i. GENERAL RULE: court must apply strict scrutiny: government must show that the “announce clause” is (1) narrowly tailored, to serve (2) a compelling state interest.  In order for respondents to show that the announce clause is narrowly tailored, they must demonstrate that it does not “unnecessarily circumscribe protected expression.”
c. HOLDING: HELD FOR P ( opposition to judicial elections “may be well taken,” but the I Amend. does not permit it to achieve its  goal by leaving the principle of elections in place while preventing candidates from discussing what the elections are about.
d. RATIONALE: (Scalia)

i. The “announce clause” prohibits speech on the basis of its content and burdens a category of speech that is “at the core of our I Amend. freedoms” – speech a/b qualifications of candidates for public office.

ii. State interest in preserving “impartiality” during judicial elections is insufficient.

1. “Impartiality” could mean lack of bias for or a/g either party to the proceeding – i.e. equal application of law.  Clause not tailored towards that interest b/c it does not prohibit speech a/g particular parties, but rather prohibits speech for or a/g particular issues.
2. “Impartiality” could mean lack of preconceptions on a particular legal view. Why would you want that?
3. “Impartiality” could mean open mindedness ( that’s not why the MSC adopted the “announce” clause.

iii. Rejected the suggestion that elected judges might feel special compulsion in later cases to adhere to views they had announced during an election, putting at risk due process for litigants.

1. “If it violates due process for a judge to sit in a case in which ruling one way rather than another increases his prospected for reelection, then [the] practice of electing judges is itself a violation of due process.”

e. CONCURRENCE: (O’Connor) judicial elections undermine the actual + perceived impartiality of state judges.

f. CONCURRENCE: (Kennedy)
i. Content-based speech restrictions that do not fall w/in any traditional exception should be held invalid per se w/o undergoing the compelling interest and narrow tailoring inquiries required by strict scrutiny.

g. DISSENT: (Stevens) critical difference b/w the work of the judge and the work of other public officials.  It is the business of judges to be indifferent to unpopularity.

h. DISSENT: (Ginsburg) judges are not political actors; they must administer justice w/o respect to persons.

F. Sex, Sex, Sex

a. Roth v. U.S. 1957, 103- upheld obscenity laws under 1st Amen. Challenge.

i.  Reasoning

1. not within area of ptorected speech and press according to history

2. utterly without redeeming social importance.
ii. Obscene material deals with sex in a manner appealing to prurient interest (to excite lustful thoughts).  STD: whether the average person, applying contemporary community stds, would consider the dominant theme of the material as a whole to appeal to prurient interests.

iii. Kingsley v. Regents 1959- NY cannot ban immoral films, those depicting sexual immorality (adultery) as desireable, acceptable, or a proper pattern of behavior.

iv. Stanley v. GA 1969- First Amendment prohibits making private possession of obscene material a crime.  State has no business telling a man alone in own house what books may read or films may watch.  Distribution invokes children and sensibilities of public, but private viewing does not.

v. Marketplace of ideas, only speech with some social value?
vi. Blurs the speech/conduct distinction, incites a tone in society we don’t want.  Not the content of the ideas, but the consequences of them.  Leads directly to fighting, or sexual exploitation, subordination.  Changes the way we think aboutsex, distorts out perception, creates a bad quality of life for women, and by the tone of society, for everyone.  So closely related to real world conduct, not speech at all. Burger in Miller
vii. Democratic- purpose is to protect political speech, social importance.  Low value if far from political.  Hate speech has some political content, but sex is attenuated.
viii. Sex ought to be protected
1. The marketplace will choose what ideas should go.
2. Democratic self-government and the 60’s sex revolution, the personal is political.  Accepts utterly without value, but only as a null set.
3. Brandies in Whitney- men feared withces and burned women.  Ban the consequences.  Would protect fighting words as well.  Falsehoods can be refuted.  
b. Miller v. California 1973, 108 Distributed 5 unsolicited brochures for adult-material through the mail including explicit depictions of couples or groups in sexual activity with gentals prominently displayed.  
i. Stanley recognized legitimate state interest if the significant danger of offender sensibilites and exposing juveniles.

ii. Miller test- appellate review enabled to protect rights if laws limited to:

1. Average person applying contempary stds would find prurient appeal as a whole?

2. Patently offensive description of sexual conduct

3. lack as a whole, serious (but not utterly without) literary, artistic, political, or scientific value.

iii. First amendment protects works, which, taken as a whole, have serious literary, artistic, political, or scientific value.

iv. Public portrayals of hardcore sexual doncut for its own sake and for commercial gain is another matter.

c. Paris Adult Theatre I v. Slaton 1973, 110- Civil proceeding against filmhouse.  Film had simulated fellatio, and group intercourse, etc.  Trial said requisite notice to public and reasonable protection to minors.  GA SC reversed, SCOTUS vacated and remanded, GA can regulate such material if crafted under Miller standard.
i. There is an independent legitimate state interest in stemming the tide of commercial obscenity

1. quality of life

2. total community environment

3. tone of commerce

4. public safety
5. Arguable correspondence between obscene material and violent sexual crime

ii. There is a right of the Nation and State to maintain a decent society.  Need not have conclusive scientific data of correlation to regulate.  The court cannot resove the empirical uncertaintly unless it plainly impinges a right, and the legislature could rationally conclude there is a correlation.

1. Public theatre does not equal the private home in Stanley or the marital bedroom in Griswold.

2. Private conduct of consenting adults is not protected as such.

iii. HOLDING: There is a legitimate state interest to regulate obscene commerce and obscene exhibition in public accommodations, even when minors are excluded

1. Debasement of individual character

2. offense to unwilling onlookers

3. inducement of criminal conduct

4. eroding moral standard

5. harming societal fabric

6. obscenity has no value as sppech

a. non-political

b. non-cognitive, conduct not speech.  Pure physical effect.

c. Not susceptible to counter speech.

iv. Subsequent cases

1. Jenkins v. GA 1974- Court reversed conviction, more required than just jury verdict.  Although patently offensive and prurient interst are questions of fact, not unbridled jury discretion.  Understood sex occurring, but camera not focused on bodies.  Occasional nudity, not genitals.  Won academy award.

2. Hamling v. US 1974- Local std.  

3. Smith v. US 1977- Jury determines local std of offensive.  But literary value is not measured by local community standards.

4. Pope v. Ill 1987- Value of work does not vary by community, reasonable person std for work taken as a whole.

d. American Booksellers Ass’n v. Hudnut, 128
e. Reno v. ACLU, 155
f. Ashcroft v. ACLU (I&II), 160
G. Kids (& a Bong)
a. Tinker v. Des Moines School Dist., 296
b. Hazelwood School Dist. V. Kuhlmeier, 302

c. Morse v. Frederick, 304 

H. Flunkies

a. Red Lion Broadcasting v. FCC, 494

i. OUTCOME: Rejected 1st Amendment challenge to fairness doctrine, in which FCC required lincensed broadcasters to assure fair coverage from each side when discussing public issue and provide free reply time in reponse to personal attacks and political editorials.

ii. HOLDING: To condition the granting or renewal of licenses giving the privilege of using scarce radio frequencies as proxies for the ntire community on a willingess to present representative community views on controversial issues is consistent with the ends and purposes of the First Amendment and does not violate it.

iii. REASONING

1. Restriction enhances Freedom of Speech and Press

2. Radio frequencies are scarce

3. Government has a role in allocating the frequencies

4. Legitimate claims of those unable to gain access without government help.

5. Licensee has no Constitutional right to license nor to monopolize the radio frequency to the exlusion of fellow citizens.

6. Rights of viewers and listeners are paramount.

7. Preserve marketplace of ideas in which truth will ultimately prevail from monopoly market failure.

iv. Counter-Argument: Forced self-censorship, controversial public issues coverage will be limited.  Leads to dull speech.

v. Scarcity makes absolute right to speech untenable
vi. Revolutionary view: the marketplace purpose is to protect consumers, not producers or speech.  Like anti-trust that focuses on consumer protection.
1. Hints that Gov has affirmative duty to design institutions to avoid monopolization of ideas.
2. Idea seemed to be dead, but Feldman thinks maybe reborn now that apparent that ISP’s limit speech by varying bandwidth, so should have net neutrality.
b. FCC v. League of Women Voters of Cal. 468 U.S. 364 (1984), 328 
i. Invalidated prohibition of editorializing by noncommercial educational broadcasters receiving funds from PBS.

ii. Law was content-based, but the court did not apply strict scrutiny

1. Must be narrowly tailored to further substantial government interest, like ensuring adequate and balanced coverage of public issues.

2. Non-Broadcast context requires compelling interest

iii. Law is a penalty on protected speech, and not a nonsubsidy of certain speech, because only 1% of funding leads to a total prohibition and doesn’t allow segregation of activities according to funding source.

iv. Rehnquist Dissent: When just spending government funds, just rational basis for condition and not aimed at suppressing dangerous ideas.  Must take the bitter with the sweet, gov doesn’t have to provide money.  
v. TWR upheld unanimously the IRS provision that non-profits can’t lobby.
vi. Moves broadcasters towards blandness.
vii. Although no editorializing on NPR, unspoken editorializing through the lense of objectivity.
c. Rust v. Sullivan, 500 U.S. 173, 200 (1991), 329

i. If HHS funded Title X project, may not counsel or refer for abortion or encourage or promote or advocate it.  Projects must be physically and financially separate, and if asked about abortion, but say the project does not consider it to be appropriate method of family planning. Upheld.

ii. Holding: Gov may selectively fund program to encourage certain activities without funding alternative approaches.  It isn’t viewpoint discrimination, just exclusive funding.  Not suppression of dangerous ideas, just limiting the project scope.
1. Grantee need not give-up pro-abortion speech, merely separate and distinct projects.

2. UnC LVW (and Velazquez) would have proscribed the recipient, not the program.

3. Statement does not sound like doctor’s private opinion nor comprehensive medical advice.

4. Can put whatever conditions on how money spent, and so may define scope of own program.
iii. Blackmun Dissent: viewpoint-based suppression of speech.

1. Viewpoint discrimination because doesn’t prohibit talking about abortion, only allows saying gov program doesn’t approve of it.
2. Viewpoint discrimination because provides option A but not B, same as Tincker.
3. All about the frame you adopt- can’t see both at same time.
a. Government as patron-employer, Gov interst in speech similar to individual.
b. Employees are citizens, their speech is being restricted by government.
iv. Unconstitutional conditions doctrine- government cannot provide benefit subject to suspension of Constitutional rights.
v. Comparing Rust to Velazquez Laws very similar.  
1. Medical vs. Legal professional.  No way government speech since owes adversarial duty to client.  Exposes the fiction of government sponsored adversarial system.
2. Kennedy in Velazquez about separation of powers, and rule of law, neutering the judiciary.
d. NEA v. Finley, 524 U.S. 569 (1998), 333
i. Upheld law requiring NEA to take the general societal standards of decency and respect for diverse beliefs and values of the American people into account in funding decisions against facial constitutional challenge.

1. Imposes no categorical requirement, advisory only.  Must inform assessment of merit but does not disallow any viewpoint.

2. Evaluaitons of artistic merit is itself not neutral

3. Not a limited public forum (like in Rosenberger), not because resources aren’t scarce, but because here there is a competitive funding process, and not just encouraging a diversity of views from private speakers.

4. If the subsidy could be manipulated to have a coercive effect on speech, then relief would be appropriate.

ii. Scalia: Not merely advisory, must always take into account, and the likelihood of grant decreases as indecency increases, which is viewpoint discrimination.  But this does not abridge freedom of speech because there is no deprivation; they are unconstrained as before the statute, don’t have to take taxpayer money, and denial of subsidy does not mean that aimed at suppression.

iii. Souter Dissent: First Amendment prohibits viewpoint Discrimination in exercise of public authority over expressive activity.  This is not government-as-speaker nor buyer, and it is not patronage.  What if must take into account the centrality of christiantiy?
1. Traditioanl public forum- Cambridge common.  Strict scrutiny.
2. Limited (designated public forum)- sppech allowed under some conditions/circumstances, like must apply for acces on first-come first-served basis.
3. Non public forum- office of mayor
iv. What if NEA just for Democratic art, we ask Scalia.  Probably reply they would face political accountability.  
v. Rosenberger v. UBA- Court held that provision of money for activities can count a limited public forum.  Souter says NEA is public forum, not picking some art, but funding a braod array of art.  In Rust Gov had clear message.  Is excellence in art inflected by decency a clear message?
vi. Strongest Argument against Souter- Analyze what relevant expert doing.
1. Rust was wrong- medical services, can’t undercut physician’s ethical obligation to present helpful medical options.
2. Velazquez was right, if providing some legal service may not limit to certain strategies.
3. But NEA doesn’t think it’s making neutral decisions, but picking what it thinks is exellent.  NEA is a professional exercise in judgment that involves aesthetics, politics and other values.
a. Souter thinks decency is not a value that can be included in expert decision. 
b. Scalia think that expert decision includes the value of decency.
c. The Souter Finley dissent stems from his position in Rosenberger.
e. Legal Servs. Corp. v. Velazquez, 337

i. 5-4 Invalidation as impermissible free speech restriction of appropriations law barring LSC funding of organization that represent clients to amend or challenge existing welfare law.

1. viewpoint discrimination, which is only ok when government-as-speaker or when using private speakers to tranmist info about gov programs (RUST).

2. Like Rosenberger, program was designed to facilitate private speech, not to promote a governmental message.

3. Distorts the role of lawyers and severly impairs the judicial function.

4. RUST didn’t require that recipient give up government aid if received abortion advice through alternative channels.

ii. Functionally operates to insulate current welfare laws from constitutional scrutinty and certain other legal challenges, which is unconstitutional. 

f. Pickering v. Bd. of Educ., 308- Public school teacher who criticized in a newspaper the board of education’s handling of revenue measures was speaking as a citizen, and not as an employee, does not lose constitutional rights by reason of employment, and in balancing Government interest in controlling employee vs. individual constitutional rights, the individual wins here.

g. Connick v. Meyers, 309- AssDA who circulated quesitonairre in office because unhappy with boss was disciplined for insubordination.  Although running of office is a matter of public concern so that Pickering balancing is applied, not speaking primarily as a citizen, but as a digrunted employee, so no C protection.
i. Case turns on how the speech is characterized, employee v. Citizen.  But writing to newspaper would be greater insubordination but would be protected.

ii. How runs office is of public import, but not of inherent public concern.  Wears two hats: want Gov to be able to run offices, but wants public to be able to engage in discussion.

h. Garcetti v. Ceballos, 316- LA DA employee wrote memo recommending case be dismissed because police affidavit to obtain search warrant contained misrepresentations.  Did not violate First Amendment.  Although not dispositive that views were aired in the office, dispositive that the actions were totally pursuant to official duties.
i. Souter Dissent: Speech more important in whistleblower case.  Perverse incentives- must go outside office to be protected.  Encourages people to leave the system.   

ii. Rise of frame that Gov as speaker is the same as private party through Roberts and Alito.
III. Free Association
A. Members Only
a. NAACP v. Alabama, 393
b. Abood v. Detroit Bd. of Educ., 409

c. Glickman v. Wileman Bros., 412

d. Johannns v. Livestock Marketing Assn., 415

B. Haters
a. Roberts v. U.S. Jaycees, 417
b. Boy Scouts v. Dale, 419
c. Hurley v. Irish-American GLIB, 388
d. Rumsfeld v. FAIR, 391
IV. Establishment- Requiring oaths of fidelity to a faith or tithes or other financial support for a church would be paradigmatic violations of the clause.
A. Subsidies I

a. Everson v. Bd. of Educ. 1947, 507, 1338- P claims program reimbursing parents for children’s parochial school costs cioaltes establishment by forcing inhabitants to pay taxes to help support and maintain schools that dedicated to and teach Catholic Faith.  ABSOLUTE WALL of SEPARATION>  NJ cannot contribute tax fund to support institution that teaches tenets and faith of any church.  But cannot exclude people because of their faith or lack of it from receiving the benefit of public welfare legislation.  We cannot say 1st prohibits spending tax funds to pay bus fare of parochial schools pupils as part of a general program under which it pays the fare of pupils attending public an dother schools.  Can also provide water services.  State must be neutral in relation with religious believers and non-believers, need not be their adversary.  If the school meets the secular educational requirement which the state has power to mpose, parents may send kids to religious schools under compulsory education laws. Program does no more than provide a general program to help parents get their children, regardless of religion, safely to and from accredited schools.  
1. Rutledge Dissent- complete and permanent separation of the spheres of religious activity and civil authority by comprehensively forbidding every form of public aid or support for religion.  

2. If tax money taken to be used or given to support another’s religious training or belief, or indeed one’s own.

3. Tension between establishment and free exercise.  Aid directed to individuals instead of direct aid to church viewed more favorably.

4. Lemon v. Kurtzman said line of separation is not a wall, but is blurred, indistinct and variable depending on the circumstances of the particular relationship.

5. Board of Ed v. Allen 1968- State ma lend books on secular subjects to parochial school students without violating 1st.

6. Lemon v. Kurtzman 1971- reimbursement of private schools for salaries, textbooks and instructional materials, awas excessive entanglement.

7. Meek v. Pittenger 1975- states may not lend instruction materials like maps.  Expressly overruled in Mitchell v. Helms 2000.  Instructional material loans, like textbooks, are permissible.

8. Levitt V. Public Education 1973- May not reimburse parochial schools state-required standardized tests prepared by teacher.

9. Regan v. Public Education 1980- state may subsidized parochial schools for state-prepared examinations.

10. Mueller v. Allen 1983- upheld financial aid to parents of parochial school students.

11. The broader the beneficiary class the more likely the court will uphold the statute.  

12. Identity of the initial recipient of the aid, more receptive to programs channeling aid through students and parents to parochial schools that direct aid.

b. McCollum v. Bd. of Educ. 1948, 550  1290- Struke down school board practice of permitting students to attend sectarian classes held in public schools during school hours by parochial school instructors.  Problem that public school buildings use for providing religious education, and program afforded sectarian groiups an invaluable aid by providing pupils for religious classes through use of state’s compulsory public school machinery.
c. Zorach v. Clauson 1951, 551, 1291- NYC program permits public schools to relase student during the day to leave school grounds and go to religious centers for religious instruction or devotional exercises.  Avoids public school classrooms and expenditures of public funds.  P says the weight and influence of the school is put behind a program for religious instruction, teacher police it by keeping tab on students who are release, and classroom activities stop during leave, so school is crutch of support for religious training, but for school cooperation released time program would be futile.  No coercion, if coercion were used, if teachers using office to persuade or force students to take religious instruction, different case.  First amendment does not require separation between Church and state in every respect.  Otherwise would have to be hostile, churches wouldn’t have to pay property taxes, cities couldn’t provide police protection, Thanksgiving Day couldn’t be a holiday, courtroom oaths.  References to almighty run through our laws, public rituals, and ceremonies.  We are a religious people whose institutions presuppose a Supreme Being. We sponsor impartiality to any one group and let each flourish according to zeal of adherents and appeal of its dogma.  
1. When State encourages religious instruction or cooperates with religious authorities by adjusting the schedule of public events to sectarian need, follows the best of our traditions by respecting ht egeligious nature of our people and accommodates the public service to their spiritual needs. 

2. To hold otherwise would make C requirement that government show callous indifference to religious groups, which would prefer nonbelieveers over believers.  
3. Government may not coerce anyone to attend church, observe a religious holiday, or take religious instruction.  But it can close its doors or suspend its operations as to those who twant to reapir to their religious sanctuary for worship or instruction. Nor more than that is undertaken here.  Just accommodating their schedules to a program of outside religious instruction.  Follows McCollum.
4. Jackson DISSENT: State compels student to yield most of day for public secular education, then releases part back to him on condition that he devote it to sectarian religious purposes.  Could achieve same purpose by shortening everyone’s school day to facilitate voluntary and optional attendance.  Since many will not go to church if let out early, must be deprived of freedom, so coercion.  
d. Lemon v. Kurtzman 1971, 550-1290.  Lemon struck down certain types of financial aid to non-public schools, held that must meet three criteria to withstand Establishment clause attack
1. Statute must have a secular purpose

2. principle or primary effect of statute must be one that neither advances nor inhibits religion

3. Staute must not foster an excessive government entanglement with religion.

4. Lemon test criticisms

a. Puprose requirement would invalidate all deliberate government accommodation of religion, even though sometimes requires by free exercise clause and sometime permissible under establishment even when not required.

b. Legislative purpose is difficult to ascertain in a multi-member body.
c. Entanglement contradicts the previous two, some entanglement is essential to ensure that government aid does not excessively promote religious purposes.

5. Court has not rejected Lemon test but relies on it less and less.

e. Mueller v. Allen 1341, 601, 1341- Minn income tax law permits taxpayers to deduct actual expenses for tuition, textbooks and transportation for elementary and secondary education.  Available for public and private schools, $700 in secondary.  10% in private schools and 95% of those are religious.  Upheld deduction.  
1. Case law consistently rejects argument that any program which in some manner aids an institution with a religious affiliation violates establishment.

2. Lemon Test

a. Almost always a plausible secular puporse, decision to defray educational expenses evidence a secular and understandable purpose.

b. Not primary effect of advancing sectarian aims, one among many deductions, broad latitude for tax statutes, encourages expenditures for educational purposes, available to all parents.  The provision of benefits so broad a spectrum of groups indexes the secular effect.

i. Nyquist provided only to nonpublic school parents.

ii. Channeling through individual parents reduces objections because become available only as a result of numerous private choices of individual parents of school-age children.  So no imprimature of State approval.

iii. No significant risk of religious control over our democratic processes, especially when viewerd against positive contributions of sectarian schools.  

iv. Private school parents may be most advantaged, but they face a particularly great financial burden in educating their children.  Fairly regarded as rough return for benefits provided to state and all taxpayers by parents sending kids to parochial schools.

c. No excessively entangled.  Only plausible source of comprehensive, discriminating, and continuing state surveillance would lie in fact that must determine which textbooks qualify for deductions, and must disallow deducions for books teaching religious tenets, doctrines of worship if purpose is to inculcate those things.
3. Marshall Dissent- 1st prohibits subsidizing religious education, whether direct or indirect.  Deduction subsides tution at sectarian schools.  Has direct and immediate effect on advancing religion.  Supports sectarian enterprise because entire point of schools is to provide an integrated secular and religious education.  Must ensure state financial aid supports only secular education and not religious education functions.  Credit extends financial incentive to parents to send children to sectarian schools.  Most substantial benefit provided to parents of children attending the private schools, which are mostly religious.  \

B. Prayers 

a. Engel v. Vitale 1962, 553, 1293- Black: School board prepared non-denominational prayer recited daily.  Voluntary participation, parents could object.  Wholly inconsistent with Establishment, clearly religious, core meaning that no part of business of government tocompose official prayers for any group of American people to recite as part of religious program carried on by government.  Doesn’t matter that voluntary nor nondenominational matters as would fix Free Exercise, which depends on direct government compulsion.  When the power, prestige and financial support of government is placed behind a particular religious belief, the indirect coercive pressure upon religious minorities to conform to the prevailing officially approved religion is plain.  Union of the two tends to destroy government and degrade religion, and established religion and religious persecution go hand in hand.  Stuart Dissent: Relied on Zorach, practice merely recognizes the deeply entrenched and highly cherished spiritual traditions of our nation.  Just like congressional prayer and official oaths.  
b. Abington v. Schempp 1963, 554, 1294- Establishment clause prohibits state laws and practices requiring selection and reading of bible and recitation of Lord’s prayer by students in unison.  10 verses read without comment at opening.  Any child excused with parental request.  Powerful sects or groups might fuse government and religious functions or concert or dependency so that official support of government would be placed behind the tenets of one or all orthodoxies.  Establishment clause prohibits this.  If primary purpose and effect of enactment is the advancement or inhibition of religion then exceeds the scope of legislative power in C.  No defense that minor encroachment.  Does not bar study of bible or religion, when presented objectively as part of secular program of education.  These were religious exercises required by the State in violation of First Amendment requiring strict neutrality, neither aiding nor opposing.  STEWART  DISSENT- Religion and government must necessarily interact in countless ways, doctrinaire reading of Establishment  leads to irreconcilable conflict with Free Exercise.  Reading without comments avoids official support of religious tenets, and if no coercion, not barred.  Coercsion is the test.  Or if voluntary but no desirable alternative.  
c. Lee v. Weisman 1992, 510.  Middle school graduation, Principle asked Rabbi for non-denominational prayer, sued by a jew.  School prayer is an unconstitutional coercion [coercion not doctrinally required].  
d. Santa Fe Indep. School Dist. v. Doe 2000, 563- Frida night football in TX as important as middle school grad.  Student body chooses speaker.  Court thinks reasonable observer would know that this practice replaced a chaplain.  Because we really know what’s going, endorsement.  State sanction of activity likely to result in prayer, in the state’s control, could stop it and doesn’t.  After case crowd spontaneously recited the Lord’s prayer.  Endorsement test isn’t to prevent feelings of exclusion from the community, but from civic society.
C. Monkeys

a. Epperson v. Arkansas 1968, Sourcebook- Teacher given textbook with evolution but state law says not to teach it.  Court strikes down under Lemon because there is no secular purpose, no justification other than the religious convictions of some.  Endorsement if prefers one religion over others.  Imagined secular purpose: discredit social Darwinism.  
b. Edwards v. Aguillard 1987, 567- Law doesn’t prohibit evolution but requires balanced treatment for creation science.  Trying to satisfy lemon test with veneer of scientific respectability.  Lemon still applies, religious purpose to discredit evolution
c. Kitzmiller v. Dover Area School 2005, Sourcebook- Intelligent design, a philosophical account of creation’s irreducible complexity.  Historical origin in creationism, so religious purpose.  Not science
1. Invokes supernatural causation, not just like Aristotle’s first mover.

2. Flawed dualism, either one or the other, but just process of elimination.  Falsify by proving the missing link.

3. Refuted by scientific community- sociological method of determining what is science.  Does court get to decide what science means, scientists vs. democratic polity.  

4. Reasonable observer ends up leaving judges to decide.

D. Plastic Reindeer

a. Lynch v. Donnelly 1984, 573- Creche included in broader Season’s greetings display in Pawtucket, also containing plastic reindeer, clown elephant and a teddy bear.  Located on private property in shopping district but set up by the city.  Display has a mixed secular/religious purpose (substantial secular, so alright.)  Avoid the headline: Christmas is Secular Holiday.  

b. Danger of lemon test that must say something preposterous about Christmas and other long-standing civil religion traditions, that secular or unconstitutional.  Endorsement substitutes later by combining purpose and effect prongs to intent/effect of conveying message of endorsement.  Better because defers to objective person, doesn’t require defining religion as secular, more neutral, fully integrates establishment clause into unified theory of the first amendment, Prohibit government from making adherence to religion relevant in any way to a person’s standing in the political community.  
1. John Hart Healy- purpose of fundamental constitutional rights is to block the majority from making it harder for minorities to achieve success in the political process.  
2. [But Amendment process allows the majority to do exactly that by creating fundamental rights for itself]

3. Endorsement test prohibits religious marginalization because inhibits political participation through abstract discouragement, or just the fact of feeling marginalized, protects the qualitative experience.  Any loser feels marginalized but establishment grants special protection regarding religion.  

c. Allegheny Cty v. ACLU 1989, 579- Strikes down lone crèche on courthouse steps using endorsement test.  Upholds Christmas tree + menorah + salute to liberty.  May have religious content, but not there to endorse religion, but express they are part of the same holiday season with it’s secular status.  Blackmun.  O’Connor says Menorah need not be secular, but message of pluralism and freedom of belief.  A frankly religious but inclusive message.  Infinately malleable test for meaning of the symbol.
d. McCreary Cty v. ACLU of Kentucky, 584- Courthouse display of 10 commandments in big display, after being ordered that couldn’t display them on their own.  Endorsement because started with a religious purpose, and reasonable person would know that.  
e. Van Orden v. Perry, 590- Same religious text, same day, much bigger permanent monument.  Big and old, Long time there (40 years), Headline: SCOTUS bulldozes 10 commandments.  Breyer: shouldn’t go that far.  40 years show what reasonable observer thought.  But is reasonable observer new to town.  Breyer thinks establishment clause is to avoid social dissension.  Religion is uniquely divisive, so decide EC cases to minimize divisiveness.  If long-time and civic religion, striking down will raise division and inject religion more into politics.  Apply ET to avoid social dissensions and division.  That balance is what Con law is all about.
f. Why do 3 plastic reindeer make a crèche acceptable?  Maybe the preeminence of the religious symbol.  Maybe the location.  But really the fact that there are two Christmases in American, religious serious, and exclusive; vs. Kichy Plastic mass produced Christmas.
E. Subsidies II: A Funny Thing Happened

a. Rosenberger v. Rector of UVa, 331, 610- UVA student activities fees go to support student publications by paying third party printer, except for publications on or about God or religion.  Court rules that the State has created a public forum, and prohibiting discussion of religion is viewpoint discrimination because allow philosophy etc.
b. Zelman v. Simmons-Harris 2002, 616, 1356-  Cleveland  school district gives vouchers to private schools.  86%  of private schools are religious, 96% of students using them go to religious schools.  Establishment clause prevents State from enacting laws that have the purpose or effect of advancing or inhibiting religion.  No question that enacted for valid secular purpose of providing educational assistance to poor children in a demonstrably failing public school system.  Question of effect.  Since indirect aid to religious schools through true private choice of private individuals, aloowed.  Where government aid program is neutral with respect to religion, and provides assistance directly to a broad class of citizens, who, in turn, direct government aid to religious schools wholly as a result of their own genuine and independent private choice, the program is not readily subject to challenge under the Establishment Clause.  Neutral and indirect.  No financial incentive skewing towards religion.  Private schools get half amount of community schools, and 1/3 magnet schools, adjacent public schools get 2-3 times State funding for private religious school.  Parents have to pay more for the private school.  No reasonable observer would think a neutral program of private choice, where state aid reaches religious schools solely as a result of the numerous independent decisions of private individuals carries with it the imprimatur of government endorsement. If familiar with the full history and context.  OConnor Concurrence- If community and magnet schools are included percentage of students falls to 16.5%.  Amount of money flowing doesn’t matter so much, since pales in comparison with amount of money through tax credits.  Souter dissent- Scheme systematically provides tax money to support the shcools’ religious missions.  Everson teaches that no tax in any amount can be levied to support any religious activities or institutions.  Majority of large appropriations for voucher money must be spent on religious schools if spent at all, $2250, compared to $324 for tutor.  Parents sending to religious schools because that’s what’s around.  2/3 don’t share that religion, go because that’s the only educational opportunity.  Only religious schools have empty desks.  Entirely irrelevant that did not design network to channel money to religious schools because not genuinely free choice, because it’s a Hobson’s choice.  Infusion of money will infuse sectarian competition  and public dissent.
c. Locke v. Davy 2004, 522, 1262- WA has promise scholarship to any accredited institution but not for degree in devotional theology.  Such exclusion from otherwise inclusive aid program does not violate Free Exercise.  There are some state actions permitted by EC but not required by Free Exercise.  Could permit students to persue devotional theology.  Not like Lukumi because imposes enither criminal nor civil snaciton on any type of religious service or rite.  Training for religious and secular professions are not fungible, training to lead congregation is an essentially religious endeavor.  Establishment clause mostly driven by desire to avoid using taxpayer funds to support church leaders.  Scholarship applies to religious schools, and can still take devotional theology courses.  Denial of funding for vocational religious instruction alone is not inherently suspect.  State interest in not funding persuit of devotional degree is substantial and exlusion is relatively minor burden on scholars.  Scalia-
d. Pleasant Grove City v. Summum, Sourcebook- Local religious group wants to put monument lisitng 7 Aphorisms in Pioneer Park alongside 10 Comandments monument.  Claims park is limited public forum, City says Government speech.  9-0: Traditional public forum for speeches and other transitory expressive acts, display of a permanent monument in public park is not a form of expression wo which forum analysis applies.  Best viewed as government speech, so not subject to scrutiny under Free Speech.  Not precluded from relying on government-speech doctrine merely because solicits assistance from nongovernmental sources.  Government speech must comport with establishment clause.  Permanent monuments displayed on public property typically represent government speech. The meaning conveyed by a monument is generally not a simple one, even when features the written word, may be intended to be interpreted, and may in fact be interpreted by different observers in a variety of ways.  It frequently is not possible to identify a single message that is conveyed by an object.  By accepting a privately donated monument and placing it on city property, a city engages in expressive conduct, but the intended and perceived significance of that conduct may not coincide with the thinking of the monument’s donor or creator. Stevens: Same result even if merely implicit endorsement of donor’s message. Scalia, Under Van Orden, clearly not EC violation.  
Exam Review

1. UC Hastings Christian Group

2. New federal hate crimes statute, RAV/ VA v. Black

3. Primary and secondary effects of speech.

a. Obscenity Hudnut, and Mueller Tax rebates, Paris, and Reno.  Newspaper.

b. Reno v. ACLU- 

i. What speech actually says, and the effect of it.  Strip club drives down property values, increases crimes.

ii. Secondary effects are the externalities.

iii. Primary effects are the content.

c. Forsythe County- police protection and cleanup, should that be taxed onto you.

d. All markets have some background level of regulation.

4. RAV / VA v. Black

a. Cut across purposes, Scalia switches sides even though same law.

b. O’connor prevents the presumption, Scalia says its ok.  Because bans all cross burning, Scalia thinks not viewpoint, can intimidating anyone.  Bothered by “on the basis of” language. Prevent mood of racism, like sexual harassment

c. Strip clubs, secondary affects on public sphere, as opposed to secondary effects created by private consumption.  

d. Court relies on secondary effects for obscenity, those to children.

e. Paris Theatre- even if limit to consenting adults, a moral thing allowed to say.  Allow strip clubs, but not strip clubs for minors.  But value obscene speech as zero.  
5. In obscenity, moved past state interest because assumed that it is compelling, just a question of narrow tailoring.  But viewpoint discrimination within the types of obscenity, then strict scrutiny again.  To get past viewpoint discrimination must have a very compelling state interest.

a. Compelling state interest, prevent fighting from fighting words.  So then focus on narrow tailoring.

b. When viewpoint discrimination in RAV, need a separate compelling interest.

6. Feldman EC theory, coercion and money test.

a. But renders free exercise superfluous if just coercion.

b. No point in having establishment clause because coercion would always violate free exercise.  

c. FE originally only meant state can’t force you.

d. Lemon test has most bite in evolution, otherwise endorsement.  Still technically good law.  Endorsement entanglement test.  Endorsement gives theory to EC.  Effects important but not determinative.  Could ignore effects in that case because didn’t look like endorsement.   Vouchers would definitely fail lemon because of effects.
7. Holmes Brandeis Abrams dissent-  only suppress speech if you doubt your premises.  If you’re not sure you’re right, let others dout.

a. Miltion opposite of Holmes’ logic.  Truth will win out.

8. True threats- not just trying to get someone else to do it.  Particularized and concrete.

9. Campaign finance, doesn’t really like it.  Academic exercise, McConnell Doctrine.  WATCH  OUT FOR CITIZENS UNITED ON EXAM.

10. Free exercise exceptions-

a. Netural laws, smith trumps sherbert

b. Non-netural, Lukumi, sherbert trumps sherbert.

c. Sherbert applies to federal government

d. Centrality of the burden- Scalia doesn’t like to determine which practices are central to a relelgion.  Bsais of Smith.  Scalia lose with EC, to avoid looking at what is central to religion, just can’t establish a church.  

e. If you find the law isn’t neutral, like lukumi, then you have to see how big the burden is (how central) and sherbert.  So long as neutral and generally applicable, not need to see centrality of burden.  Just presume intent from the words.  The use of the word sacrifice, only prevented for religious purposes.  
f. Kennedy phrased Lukumi, so unclear whether need to find centrality of burden when applying Smith test.

g. If object of law to restrict practices because of religious motivation, non-netural, and invalid unless passes SS. Regulates religious beliefs or conduct taken for religious reasons.  

h. By comparing balancing government interest, implicit that have to see how central the burden to balance against it.

11. Hybrid cases- more than one right.  Made up in Smith.  But every case is hybrid case.  In Smith, said that Sherbert was a hybrid case, free exercise and some other right, especially free speech.  Not Sherbert, but all those cases that applied it.  Applies only in unemployment context. But Smith is an unemployment case.
12. Gov speech not

a. Series of individualized choices- Rosenberger

b. Limited public forums- Vouchers Zelman

c. FCC v. League implies apply intermediate scurinty to government speech. Gov speech before gov speech doctrine.  So came out the other way.

d. Kuehlmeier, circularity.  If Gov says Gov speech

13. Free speech

a. Gitlow- incorporates 1st.  But only Brandenburg good law.

b. Dennis technically good, relied upon in Brandenburg.  Communist party, new Hand Test BPL.  In Majority.

c. Ratoinales

i. Marketplace of Ideas: 

1. Red Lion justifies, anti-turst and monopolization.

2. Feldman Lemon law essay, NYT v. Sullivan.  Libelous accusation is like a lemon.

3. Now, everyone can throw out info, so harder to justify high std on marketplace.  So Brennan justifies with democracy and educating the polity.

4. Externaliteis- porn, then treat women worse.

5. Transaction costs- libel

6. info assymetries- lemon

7. natural monopoly- FCC spectrum, net neutrality, one soap boxes.

ii. Some things accepted because been around so long, endorsement test in establishment clause.  Or van Orden v. Perry.
d. Summum- Gov can have viewpoint discrimination because gov speech.

i. Stevens and Ginsburg say there is religion, so might be EC problem.  Not raised.

