Neuman Separation of Powers Fall 2009

The Supreme Court’s Authority and Role- 

1. The Power of Judicial Review 
a. Marbury v. Madison.- where specific duty assigned by law and individual rights depend on performance of that duty, injured party has a right to resort to courts for a remedy.  
a. Narrow Holding: an incidental byproduct of the ordinary judicial function in deciding lawsuits.

b. Broad: read Constitution as endowing Court with power to police the other branches, acting as special enforcer of constitutional norms.  

c. Political Question Rule: The province of the court is, solely, to decide on the rights of individuals, not to enquire how the executive or his officers perform duties in which they have a discretion. 

b. State Court Judgments- Martin v. Hunters Lessee.  Va seized land, VA doesn’t want to listen to SCOTUS. Appellate jurisdiction extends to full subject matter granted regardless of where issue arises, state or federal. Definitiveness and Uniformity vs. Abuse from centralization of power.
c. SCOTUS review of Criminal cases- Cohens v. Virginia (1821).  VA conviction for selling DC lottery tickets in violation of VA law.  The judicial power extends to all cases arising under the constitution or a law of the United States, whoever may be the parties.
2. Judicial exclusivity in Constitutional Interpretation

1) Marbury readings

i. Narrow: judicial review as a byproduct of court’s duty to decide cases within its jurisdiction according to the law, including the constitution.

ii. Broad: Court have special competence to interpret law, including Constitution, and so are ultimate, supreme interpreters of the Constitution.  Emphatically the province.
2) Cooper v. Aaron (1958) school district seeks integration reprieve because of violence and difficulty.  District grants, appeal and SC reverse him.

i. Claim: State officials have no duty to obey federal court orders based on SCOTUS constitutional interpretation.  

ii. SCOTUS:

1. Constitution is supreme law of the land (supremacy clause)

2. Federal judiciary is supreme in the exposition of the laws of the Constitution

3. All state legislators and officials swear to uphold constitution.

3) In Dickerson v. US (2000), Miranda, as a constitutional decision by the Court, could not be in effect overruled by an Act of Congress (saying admissibility depended only on whether statements were voluntarily made.  Miranda was not just a rule of evidence (which can be overturned by the Congress).  Scalia dissented, arguing that Congress law was constitutional.
4) Executives bound by SCOTUS?

iii. Jefferson, seeing Alien and Sedition law 
iv. Jackson- vetoed bill to recharter Bank of US in 
v. Lincoln- Dred Scott v. Sandford If the policy of the Government is to be irrevocably fixed by SCOTUS decisions, the people will have ceased to be their own rulers.
vi. Roosevelt- Schechter Poultry invalidated NIRA in 1935.  To stand idly by and permit SCOTUS decisions to be carried through to its logical, inescapable conclusion would so imperil the economic and political security of this nation that the legislative and executive officers must look beyond the narrow letter of contractual obligations.  
vii. Judge Hand- Judicial review may just be necessary for a functioning constitutional government. 

5)  Political restraints on the Supreme Court

viii. Judicial selection, nomination and confirmation.

ix. Impeachment- Federalist Justice Chase impeached, not removed.  Ideological disagreement not viewed as proper grounds for impeachment.  

x. Court-packing: size and budget of the court.  Blunt instruments
xi. Court-stripping- Congress has power to create exceptions to SCOTUS appellate jurisdiction in section 2.  

1. Ex parte McCardle 1869: appellate jurisdiction is not derived from legislation, but from constitution.  But Congress created an exception for this act (by taking away the right to appeal). Congress has the power under the exceptions power in Art III to create exceptions to the judicial power.  
2. Meaning of McCardle:
a. Art II power to Congress is limited by Bill of Rights, so can’t restrict SCOTUS from school prayer. 
b. Exception clause only applies SCOTUS, can’t restrict jurisdiction of lower courts.  
c. Stripping lower courts would not be an exercise of the exceptions clause, but of the power to ordain and establish inferior courts.
d. ACADEMIC POSITION: But maybe exceptions only allows Congress to make exceptions, which cannot deprive SCOTUS of its essential role in the federal system, which is:
xii. Amendments (27) Requires 2/3 supermajority, ratified by ¾ of 
3. The case or controversy requirement- concrete and non-hypothetical, no advisory opinions. Parties must claim injury that is personal and concrete to them (standing), arising neither too late nor too soon for judicial resolution (moot vs. ripe).  Must not be nonjusticiable political questions, committed to unreviewable discretion of another branch or best left to another branch out of prudence.

6) Advisory opinions- for the cabinet, not the courts.  Some state SC authorized to give advisory opinions.  Rescue Army v. Municipal Court of LA. 
i. Avoid non-adversarial proceedings, uninformed answers.
ii. You get better answers later once the meaning of the questions are clarified by events, the facts of operation of the law.  .
7) Standing- Constitutional and non-constitutional aspects.  Who can initiate the case.  Problem arose in 20th century with civil procedure reform, which increased the prevelance of regulatory statutes, and litigation with requests for injunctions and declaratory judgments instead of the common law writs, which had traditional rules about who could bring them.  
3. Article III rule of standing
4. Judge-made rules (prudential rules) that judge’s apply unless congress tells them not to.
iii. Lugan v. Defenders of Wildlife (1992).  Validates a congressional grant of standing.  Congress can lift prudential standing rules, such as third-party exclusion rule.  Third party allowed when person unable to raise rights, makes sense for us to raise their rights.  
iv. Three part standing rule applied since 1970’s derived from Article III, constitutional minimum.
ii. Personal Injury- imiment, concrete injury.
iii. Causation- Injury must be fairly traceable to challenged action of D, and not some third party not before the court.
iv. Redressability..- must be likely, as opposed to merely speculative, that the injury will be redressed by a favorable decision.
v. Aesthetic interest in seeing the elephants is concrete and particularized if you have definite plans to see the elephants, but people intending to return someday do not.  

a) Mass v. EPA (2007)- Force EPA to regulate CO2 to prevent global warming.  When Congress has accorded a procedural right to protect a litigant’s concrete interest, need not meet all redress and immediacy requirements.  Procedural right gives litigant standing if there is some possibility that the requested relief will prompt the injurer to reconsider the decision. But really a third, and that’s a lot.  Just because not a total remedy doesn’t mean lack jurisdiction.  5-4 MA has standing because a state has a sovereign interest (to distinguish from Luhan).  MA lives forever as a state, and will be around to see it.  Kennedy cares about the states, so that’s why limited to the state of MA.
b) Constitutional and prudential elements of standing

1) Personal injury- actual, particularized and concrete, distinct and palpable injury.  Vote dilution, loss of opportunity to participate in a racially neutral procedure, and aesthetic offenses all have qualified.  Associational standing, organization claims if any of its members might have done so and is germane to organizations purpose.
5. Ensure zealous advocacy
6. prevent officious intermeddling
7. limit floodgates of litigation
8. ensure judicial restraint.
9. Injury in fact requirement originated in 1970. Not historical.  
2) Causation- places burden on P to show that harm is fairly traceable to the government.  
3) Redressability- remedy not liability.  Causation looks at causal connection between conduct and injury, redressability at causal connection between injury and relief requested.  EPA said redressability need only find that global warming would be reduced, not eliminated.  Lack of causation often leads to lack of redressability.
a) Valley Forge Christian College v. SoChurch State (1982): Prudential limits on
10. third-party standing- P must generally assert own legal rights and interests and cannot rest claim on legal right of third parties.
a. Generally restricts to parties directly injured
b. Exception in Craig b. Boren 1976- Beer seller allowed to challenge law imposing higher age threshold on male than female buyers as sex discrimination.  
c. Exception: 1st amendment overbreadth doctrine permits speakers whose own speech is unprotected to challenge laws that sweep in too much protected speech of others because protected speakers might be inhibited from challenging.  
11. generalized grievances- avoid adjudicating  abstract questions of wide public significance pervasively shared and most appropriately addressed by representative branches.
d. Taxpayer doesn’t create standing.  Frothingham v. Mellon (1923) rejected claim against conditional grants to state programs because minute and indeterminable interest in the treasury funds.
e. Exception, granted taxpayer standing in FLAST v. Cohen (1968) in Establishment Clause problem with aid to religious schools.  Valley Forge limited FLAST to government action under spending clause, inapplicable to in-kind transfers.
f. Hein v. Freedom from Religion (2007)- further limited Flast exception to Establishment Clause claims against expenditures made pursuant to an express congressional mandate and appropriation, inapplicable to executive faith-based initiatives.
g. Rejected generalized grievance from US v. Richardson (1974), no taxpayer standing to invalidate law keeping CIA expenditures secret as violation of Statement of Account Clause.
h. Schlesinger v. Reservists Committee to Stop war (1974), members of reserves lacked standing to challenge congressman’s membership in reserves as a violation of the Incompatibility clause.
12. suits outside a law’s zone of interest-
i. Bennet v. Spear (1997) zone of interest is purely prudential and may be negated by express action of congress.  Endangered species act
j. Scalia in Lujan did not receive majority for limiting private AG to common-law like suits.    Kennedy: citizen suit provisions must be sufficiently specific about the nature of the injury.   Mass: Congress has the power to define injuries and articulate chains of causation that will give rise to a case or controversy where none existed before.  
k. FEC v. Akins Court upholds broad congressional conferral of standing.  Voters had standing to challenge the FEC’s failure to treat AIPAC as a political committee.  Abstract and widely shared often go hand in hand, but need not.  May be concrete and widely shared, still injury in fact.  
l. Qui tam suit meets Article III requirements.  Vermont Natural Resources v. US (2000)- False claims act permits private party to sue fraudulent government contractors in the name of the federal government, maintains own interest in the suit and stand to win a personal pay-out if wins.  Where government’s alleged injury-in-fact meet’s article III, may assign the claim to private P, who has standing thereby to assert the injury in fact suffered by the assignore.
4) Legislator standing: Raines v. Byrd (1997) challenged line item veto (4 senators and 2 congressmen).  Act specifically allowed any member of Congress to challenge its constitutionality.  Majority held that legislators have no standing to bring the suit, because the dilution of their vote is wholly abstract and widely dispersed. Litigants challenging loss of money from the line item veto were given standing.
4. 47-59 Mootness, ripeness (and Honig v. Doe). 
8) Moot: litigant had standing but deprived of concrete stake in outcome by changes in facts or law occurring after suit initiated. Moot- actual controversy must be extant at all stages of review, part of case or controversy requirement, but has several exceptions, such as those capable of repetition yet evading review, like in Roe v. Wade.  D can’t just stop behavior to prevent suit, unless absolutely clear that wrongful behavior could not reasonably be expected to recur.  May moot injunction but not damages.  Not moot if concrete interest (even if small).  
9) Ripeness- prevents premature adjudication, too remote and speculative.  No advisory opinions, so relevant facts must have occurred in the past and be on the record.  Sometimes rest on case or controversy, but sometimes on discretionary, remedial, or prudential grounds.  
i. United Public Workers v. Mitchell (1947)- workers tried to invalidate law preventing federal employees from participating in political campaigns, but hadn’t violated the law, court could not adjudicate, just a political question.  
ii. Laird v. Tatum (1972)- challenged military surveillance of citizens based on political activity.  Not ripe because based on fear of future action based on the surveillance
10) Political question- Constitutional grant of discretion to executive, vs. judicial prudence because of institutional competency.  BAKER v. Carr (1962).  Voters claim state legislature districts violates equal protection by devaluing votes.  Failure to reallocate since 1901 meant not representational.  Not a nonjusticiable “political question.”  Doctrine exists to protect finality to political departments and lack of good criteria for court determination, and separation of powers.  Committed to particular branch. 
i. Luther v. Borden (1849) SCOTUS says not authorized to decide whether RI is republican or not.  Congress enacted statute empowering president to call out militia to put down insurrection, he has power to decide delegated by Congress.
1. Constitutional allocation of power
2. uambiguous action by the allocated actor.
3. Need for finality in actor’s decision.
4. Lack of criteria for court to use.
ii. No such issue here.  Equal protection developed, provides a standard.  Baker v. Carr: court doesn’t refuse to decide and orders redistricting.  Arbitrary discrimination in the legal right to vote.  Order to redistrict would not invalidate all state laws. Luther v. Borden was about choosing between two governments, and maybe doesn’t stand for the non-justiciability of the republican clause. 
iii. Political question doctrine ends up being a prudential standard couched in constitutional excuse.  The question of whether it is a political question, everyone agrees, is for the court to decide.  
iv. Powell v. McCormack (1969- House refused to seat member for embezzling funds and false reporting.   Justiciable what qualifications, but not whether met qualifications.
v. Constitution silent on senate role in treaty abrogration.  Goldwater v. Carter (1979), conduct of president and foreign relations, ability of president to unilaterally abrogate treaty, nonjusticiable.  Branches have own means to combat each other.  (Plurality).  
vi. Impeachment proceedings- can senate allow committee to impeach? Nixon v. US 1993- question is non-justiciable.  Sole power means Senate alone has authority to determine whether acquitted or convicted.  Judicial review of impeachment removes it as a check on the judicial branch.  Senate alone gets to decide what procedure to be used for impeachment.  Presidential power to receive ambassadors has become power to recognize foreign government.  Foreign affairs cases then frequently found to be political questions doctrines.  
vii. Amendment process- Coleman v. Miller held reasonable period of time for ratification non-justiciable.  States tried to rescind ratification  and congress tried to extend 7 year ratification period.  
viii. Presidential election process- Bush v. Gore 2000.  Congress has role to resolve inconclusive votes.  Recounts conducted under nonuniform standards were held unconstitutional under equal protection, and no remedy by December 12th, the day decision issues, and federal law makes that date conclusive and counting in Congress’s governing.  Decision read FLA law as taking advantage of December 12th safe harbor.  
11) Honig v. Doe Two disabled students seeking injunction from being expelled for dangerous behavior while proceedings to determine what educational plan to adopt.  His claims under the EHA, therefore, are not moot if the conduct he originally complained of is “ ‘capable of repetition, yet evading review.’ Rehnquist Concurrence- while an unwillingness to decide moot cases may be connected to the case or controversy requirement of Art. III, it is an attenuated connection that may be overridden where there are strong reasons to override it. The “capable of repetition, yet evading review” exception is an example. 
Federalism 60-81:
1) New powers in the constitution as compared to Articles of Confederation
a) Levy taxes and regulate interstate and foreign commerce
b) Necessary and proper clause- Hamilton and Madison said clause was harmless, if no clause included, federal government would still have those powers by unavoidable implication.
c) Virticle and horizontal separation of powers to protect the people.  10th amendment doesn’t say expressly” like AofC did.  Framer’s expected state’s to set most policies by default.  
d) Federalism is a vertical division of authority between Federal Govt and States, as opposed to horizontal among Fed Govt.
2) Why do we have States? 
a) Persuasive functional arguments.  Decentralize power and governance, allow diversity within the country to govern differently.  
b) Bring representation closer to the people, vote is worth more in smaller unit.  
c) Problems particular to locaiton, efficient to let address local concerns.  
d) Necessary inefficiency, harder to pass national legislation, taking in multiple viewpoints.
e) State’s as laboratories to test out new laws and systems.  20th century defense, Brandeis called it a happy accident: experiment for solutions.  
i) Smaller legislation is more nimble, easier to adapt to local problems.  Not big issues like economic crisis.  Inertia, ignorance, political attention.  
ii) Experimentation creates barriers to Congressional interaction, creates a practical counterargument to a comprehensive plan.
iii) Constituencies committed to an implemented model, against a change.  If states were the first movers.
f) Allows for more of minority view, not everything has to be decided on a national level.  Minority viewpoints may have expression locally if a local majority.
3) MucCulloch v. Maryland, (1819). MD creates discriminatory tax against non-MD banks, applies to US Bank. Union, though limited in powers, is supreme within its sphere of action.  Banks and corporations not enumerated powers, but incidental and implied powers not excluded like were in AofC.  Necessary and proper clause-  Power to make all laws necessary and proper to carry into execution the powers vested in Congress by the Constitution. Necessary does not mean absolute physical necessity.  Necessary can mean convenient, useful, or essential.  
a) Congress has discretion as to the means by which the powers it confers are to be carried into execution.  Let the end be legitimate, within the scope of constitution, and all appropriate means plainly adapted to that end, which are not prohibited, but consistent with the letter and spirit of constitution, are constitutional.  Need not be dependent on States, its means are adequate to its ends.  Not strictly necessary. But Congress has discretion to decide that having a national bank instead of using state banks is necessary.  
b) Never forget that it is the Constitution we are expounding, designed to be permanent and equip govt to face unimagined crises.  
c) MUST BE CONVENIENT- if adapted to the purpose, the degree of necessity is for Congress to judge.
d) May State Tax National Bank?  The Constitution and federal laws are supreme and cannot be controlled by the states.  Power to create implies power to preserve, power of another to destroy is hostile and incompatible with power to create and preserve, and federal beats states in such opposition.  Taxation is absolute power.  No state right to tax the revenue meant to be used for the benefit of all.  
e) Holding 1: Congress has power to charter the bank under necessary and proper clause (broad construction).  
f) Holding 2: MD lacks power to tax the national bank.  Inference from structures of the Constitutuion
4) Can State add non-incumbency to constitutional qualifications clause for congressman? Term Limits v. Thornton (1995).  Ark S.C. said violates Federal Constitution.  Affirmed.  Representative democracy of Constitutional structure, that the people should choose whom they please to govern them.   Powell said Congress cannot alter congressional qualifications.  
a) States retain all rights of sovereignty which they had before and which were not exclusively delegated to the U.S.  Meaning of 10th amendment.  No original right to tax federal instruments or set qualifications for federal representatives.  
b) A national government, not merely a federal one.  
c) Dissent: Where Constitution is silent, raises no bar to actions by the States or the people.  Ultimate source of Constitutions authority is the consent of the people of each individual State, not the consent of the undifferentiated people of the Nation as a whole.  Went into effect only upon the states ratifying the same.  
5) The Commerce Power and its Federalism-Limits (Commerce power to suppress the interfering and neighborly regulations of some States and create a national market.  Since 1937, Court shows great deference to Congress commerce power.  Lopez in 1995 and Morrison in 2000 started to prevent commerce from becoming unlimited national police power.  Art I sec 8 cl 3: regulate commerce among the several states, with foreign nations, and with Indian tribes.  
1. Before the new deal- Gibbons v. Ogden (1824).  Challenge to state steamboat monopoly.  Commerce is more than traffic, buying and selling, it is intercourse.  Commerce is intercourse. 18th century dict.  Communication and interaction.  
i. Direct vs. indirect effects test.  Sugar Trust case, US v. EC Knight (1895).  Sherman act should not apply to monopolization of manufacture because congress has no power to regulate manufacture, because it is not commerce Commerce succeeds to manufacture, and is not part of it.  Manufactured for exportation is not enough. Agriculture/mining is also a productive activity, prior to commerce.
ii. Substantial Economic Effects Test- Upheld most congressional regulation of RRs.  Houston v. US (the Shreveport Rate case)- Interstate travel power extends to all matters having such a close and substantial relation to interstate traffic that the control is essential or appropriate to the security of that traffic, to the efficiency of interstate service, and to the maintenance of fair interstate commerce.  
iii. Stream of commerce- Swift v. US (1905) sustained Sherman Act injunction against price fixing by meat dealers, purchase of cattle is part and incident to such commerce.  
1. CHAMPION v. AMES (the lottery case) 1903- upheld federal lottery act of 1895, which prohibited importing, mailing, or interstate transport of lottery tickets.  Lottery tickets are subjects of traffic and therefore subject of commerce.  
2. Hipolite Egg v. US 1911: Outlawed articles may be seized wherever they are found.  
3. Hoke v. US 1913- upheld Mann act, prohibiting transportation of women in interstate commerce for immoral purposes.  Commerce means may have the quality of police regulations..
4. Hammer v. Dagenhart (1918) Child Labor Case- Struck down 1916 law banning shipment of articles created using child labor The production of articles, intended for interstate commerce, is a matter of local regulation.  Dagenhart, Constitution not designed to deprive the states of their legitimate competition advantage.  Commerce is a pretext, really trying to regulate employment of children in factories, a power of the state.  
b. Commerce Power and the New Deal:  New deal remedial measures justified under the commerce clause under the substantially affecting commerce rationale in Shreveport and the in commerce rational of Swift.
i. RR Retirement Board v. Alton RR (1935)- Congress lacked power to establish a compulsory retirement and pension plan for all carriers subject to the Interstate Commerce Act.  
ii. NIRA 1933 let president regulate poultry trade.  Violation of any provision in any transaction in or affecting interstate commerce misdemeanor crime.  Schechter Poultry v. U.S. 1935.  Unconstitutional delegation of legislative power and that exceeded the commerce power.  Schechter’s slaughterhouse sold only to local poultry retailers, so not subject to federal control.  Rejected Swift’s stream of commerce or affecting commerce from Shrevesport.  
iii. CARTER v. CARTER Coal (1936): court invalidated NLRA law.  Set max hours and minimum wages for coal mines.  The proposition that the power of the federal government inherently extends to purposes affecting the nation as a whole with which the states severally cannot adequately deal, and that Congress may pass any law for the general welfare, has repeatedly been rejected by the court.  General purposes only allowed if power enumerated.  Primary effect of labor provision is on production (local activity) and not on commerce. Any production will probably have some effect on interstate commerce, but must have direct effect.  Direct implies that activity or condition acts proximately, not mediately, remotely, or collaterally, to produce the effect.  Question of relation between activity and the effect, not the extent of the effect (doesn’t matter that effect is small if direct).  
6) Commerce after 1937- 94-106.  
a) NLRB v. Jones & Lauglin Steel (1937): NLRB order company to stop using discrimination and coercion to suppress union activity and SCOTUS upheld NLRB order as part of federal power.  The effect upon commerce, not the source of it, that governs the injury.  The middle of the stream of commerce.  Different understanding of the formal categories imposed by the government.  Direct and indirect is a matter of degree (Cardozo, not Sutherland).  Steel is so essential to the economy, Jones and Laughlin such a big part of the industry, effect of labor dispute would be enormous, and so labor relations in steel directly affect interstate commerce.  
i) Scope of this power must be considered in light of dual system of government and may not be extended so as to embrace effects upon interstate commerce so indirect and remote that to embrace them would effectually obligterate the distinction between what is national and what is local and create a completely centralized government.  Quesiton of degree.
ii) Dissent: too remote and indirect.  Anything— marriage, birth, death, may in some fashion affect commerce.
b) US v. Darby (1941): Upholds federal fair labor standard act regulating hours and wages, not just for children, but for all workers, for all goods, including those shipped in interstate commerce.  Prohibition on shipment of goods is indubitably regulation of commerce.  Whatever their motive and purpose, regulations of commerce which do not infringe some constitutional prohibition are within the plenary power conferred on Congress by the commerce clause.  Prohibition of shipment interstate of goods produced under the forbidden substandard labor conditions is within the constitutional authority of Congress.  Hammer v. Dagenhart is overruled.  Commerce power extends to intrastate activities which have a substantial effect on the commerce or the exercise of Congressional power over it.  May chose means to prohibit interstate commerce, even if regulates purely intrastate activity.  
c) Wickard v. Filburn (1942)- Outer limits of the substantially affecting commerce rationale.  Act extends power to production not intended in any part for commerce but wholly for consumption on the farm.   May be reached if exerts  a substantial economic effect on interstate commerce, whether direct or indirect.  Regulated by controlling supply and demand.  WICKARD AGGREGATION PRINCIPLE Substantiality takes into account the effect of the entire category at issue.  If entire category would be substantial.  There would be a substantial effect on the price of wheat
d) Epstein says view commerce power as protection against force and fraut in interstate transportation.  Easy to draw line between violence and competition.  
7) Civil Rights and the Commerce power.  Civil rights act prohibits discrimination on the ground of race, color, religion, or national origin in places of accommodation if their operations affect commerce or if discrimination is supported by State action.  Affect commerce if offers to serve interstate travelers or a substantial portion of the food which it serves has moved in commerce.
a) Heart of Atlanta Motel v. US (1964)- upheld law under commerce.  Large burden on interstate commerce because millions of negroes unable to travel.  Determinative commerce power test: Whether the activity sought to be regulated is commerce which concerns more States than one’ and has a real and substantial relation to the national interest.  Since proper basis for exercising the power, not restricted by the fact that the particular burden was also deemed a moral wrong.

b) Katzenbach v. McClung (1964)- Upheld act against Ollie’s BBQ serves only locals and buys mostly local food. Negroes spend less money in states that have segregation, a close connection to interstate commerce.  Discrimination also has a direct and highly restrictive effect on interstate travel by Negroes.
8) Criminal law meant to be left to the states.  Enacted many under commerce power.  Perez v. US (1971)- outer limits of the affecting commerce rationale for federal criminal laws.  Upheld prohibition on loansharking enforced by threats of violence.
9) Rehnquist Revival on Commerce Power Limitations: 106-126
a) US. V. Lopez (1995) – overturns act criminalizing knowing possession of firearm in school zone as exceeding commerce power.  
i) Three broad categories of proper commerce regulation:

a. The use of the channels of interstate commerce (Darby)
b. instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities. (Shrevesport)
c. Activities having a substantial relation to interstate commerce.  Must substantially affect interstate commerce.
ii) To extend the powers any further require the conclusion that the enumeration of powers does not presuppose something not enumerated, and there would never be a distinction between what is truly national and what is truly local.

iii) Breyer Dissent- commerce power is power to regulate local activities so far as they significantly affect interstate commerce.  (not substantial).  Not effect of the one act, but the aggregate acts of all similar instances.  Defer.  

iv) Souter Dissent- Distinction between patently commercial and not looks much like the old distinction between direct and indirect effect on commerce.  
v) Stevens Dissent- Guns are articles of commerce and articles used to restrain commerce.  Congress power to regulate commerce in firearms includes the power to prohibit possession of guns at any location because of their potentially harmful use.
vi) Lacks the jurisdictional hook, guns transferred in interstate commerce or affecting interstate commerce.  Later amended to incorporate jurisdictional element, and upheld in lower courts.  Make sense to hinge on whether gun came in state from out of state?  Trivial what happening?
vii) Rehnquist thinks education is not an economic activity, would encompass family law.  .
b) Invalidated civil damages in Violence against women act.  Rape claim against to university football players, sued University for not disciplining one of the men.  US v. Morrison (2000)-  Gender motivated crimes of violence are not, in any sense of the word, economic activity.  Intrastate activity upheld only when economic in nature.  Not limited to intrastate jurisdiction.  Reject argument that Congress may regulate noneconomic, violent criminal conduct based solely on that conduct’s aggregate effect on interstate commerce.  Constitution requires a distinction between what is truly national and what is truly local.  Regulation and punishment of intrastate violence not directed at the instrumentalities, channels or goods involved in interstate commerce has always been the province of the states.  No better example of the police power with Founders denied the National Government and reposed to the states.  Souter dissent- Congress has power to legislate activity that, in the aggregate, has a substantial effect on interstate commerce.  Substantiality of the issue is to be decided by Congress.  Courts review only for rationality that jurisdictional basis exists in fact.  
c) Lopez and Morrison appear to limit aggregation to economic or commercial activity.  No, saying even if substantial in the aggregate, not enough to justify exercise of the commerce clause when it is violent, non-economic crime.  Effected economic activity, but congress not regulating the economic activity, regulating the non-economic activity that impacts economic activity.  Morrison would probably prevent federal legislation against local violent hate crimes.  But crucial in Gonzales v. Raich (2005).  
d) Gonzales v. Raich:  Whether commerce power includes power to prohibit local cultivation and use of marijuana compliant with CA law.  Case law firm on power to regulate purely local activities that are part of an economic class of activities that have a substantial effect on interstate commerce.  Just like Wickard, prohibition on local production to control supply and demand.  Impossible to distinguish intrastate from interstate marijuana, concern about diversion into illicit channels, would leave gaping whole in CSA.  Regulation of interstate market in a fungible commodity is well witin commerce authority.  If economic, even if not commercial, subject to Wickard aggregation and congress can probably regulate.  
10) External limits on Commece Power: Federalism and the 10th and 11th. 126-143.  In addition to internal restraint on commerce through heitened judicial scrutinty, external restraints may invalidate otherwise permissible Article I exercise because it funs up against an affirmative federalism-based immunity based in 10th and 11th and structural postulates implicit in the federal scheme.  
a) Maryland v. Wirtz (1968) SCOTUS upholds law imposing wage and hour standards on schools and hospitals run by the state under a commerce challenge.

b) Fry v. US (1975)- court upholds federal price/wage freeze imposed on states National Emergency.
c) National League v. Usury 1976 overturns Wirtz, in overturning law that imposed wage and hour standards on all state employees

i) Rehnquist says that the 10th amendment is an affirmative limit on the commerce power, and not simply the remnant of what is left over after the commerce power’s reach is determined.

ii) Regulates the states in their capacities as sovereign governments, applies to all state employees, not just state-owned commercial enterprises.

iii) Displaces the states freedom to structure integral operations in areas of traditional government functions.  
iv) Blackmun 5th vote- wants a balancing test.  Balancing is a metaphor.  

d) FERC v. Mississippi (1982) Congress law that state regulatory commissions for energy generation industries must take certain federally designated factors into account in regulation.  Court says Congress can regulate these factors itself, is allowing states to regulate on condition that they use the federal factors, and upheld the decision. OConnor dissent- improper commandeering of state commissions.  Becomes the majority position in NY v. US in 1992.
e) EEOC v. Wyoming 1983.  Challenge application of federal age discrimination and employment act under National League for interfering with states function.  Majority uphold law, say doesn’t interfere with government function that much to say must have good reasons to fire employees.

f) Garcia v. SAMTA 1985 overturns National League. (1985).  Blackmun changes his mind, National league is unworkable and indefensible.  Respects precedent, but willing to reconsider, especially if became unworkable.  To extent National League relies on protecting the way traditional state functions, we can’t decide which things the states want to do are protected against federal regulation, and which are nontraditional.  Garcia is the law.  Not overruled.

g) NY v. US 1992 (before lopez)- Unacceptable for the fed to force the state to take title of the waste, mandating states to choose a location within the state to store, or get consent, or pay penalty.  Really trying to make them choose a place in the state, because that’s not what the states want to do.  VIOLATION of the 10th Amendment.  Distinguishes Garcia (not overruled) because in Garcia it was a generally applicable employment law applied to state as well as private.  Here, it is regulating only the states for the purpose of forcing them into regulation.  That invades the 10th amendment.  Can bribe, pressure (by threatening to regulate), but cannot order them to regulate.  Absolutely impermissible,.  Impermissible form regardless of importance of the subject matter.
i) Can’t let fed use states to regulate because undermines DEMOCRATIC ACCOUNTABILITY of governance in the US.  People of state don’t know who to fire, because federal policy being imposed through the state.  
ii) RULE: you cannot commandeer the legislature of the state to enact a regulatory program that Congress wants enacted.
11) State autonomy and the 10th- 

a) Coyle v. OK 1911- invalidated a condition on the admission of OK to Union that specified the state capital, power to locate seat of government is a state power.  Never overruled, but when states economic actors, immunity? No

b) US v. CA 1936- state-owned RR penalty upheld because sovereign power of states necessarily diminished to the extent of the grants of power to the Federal.  

c) NY v. US 1946- upheld federal tax to NY’s sales of bottled water from state-owned springs.  Statehouse and state income tax revenues cannot be taxed, but may tax revenue that applies to others besides just the states.  Concurrence (4) not every non-discriminatory tax on state is ok.  

d) National League of Cities v. Usery (1976)- State won autonomy defense under Fair Labor Standards Act, minimum wage and maximum hours to state and local government employees.  Within commerce power, but constitutional barrier because applied directly to the States as employers because they impermissibly interfere with the integral governmental functions, significantly altering or displacing the States’ abilities to structure employer-employee relationship in areas like fire prevention, police, sanitation, public health, and parks and recreation.  Holding: insofar as law operates to directly displace the States’ freedom to structure integral operations in areas of traditional governmental functions, not within authority granted in 8.3.  

e) Garcia v. San Antonio (1985) overruled National League, holding transit authority subject to eh FLSA.  The effort to define traditional governmental functions that were immune from federal regulation had proved unworkable.  Leaves judiciary to decide which functions it likes.  Reject a rule of state immunity from federal regulation that turns on a judicial appraisal of whether the particular governmental function is integral or traditional.  Federalism principally protected by the structure of the federal government itself.  Limitations should be tailored to compensate for failings in the national political process.  States protect self

i) Why preserve federalism, political and economic theory:

d. Local governments can deal with problems that vary geographically by tailoring policies.

e. Can offer varying policies to accommodate diverse preference and ideologies, citizens can vote with their feet.

f. State experimentation can yield better practices

g. Smaller scale enables government closer to citizenry.  Makes more responsible, and allows citizens more participation.

ii) Why have centralized power?

h. Problem of negative exernalities air pollution that flow across boundaries.

i. Public goods, like common defense, that would be plagued by free riders

j. Larger, so better social insurance against catastrophes

k. Redistribute income between states.

l. Prevent destructive competition and races to the bottom

m. Protect basic rights against the tyranny of local majorities

f) Post-Garcia:  Rejected limits on federal power over state immunity in SC v. Baker 1988- upheld removal of federal income tax exemption from bearer bond interest from state issue, which forced states to issue registered bonds to be tax exempt.  Where the political process did not operate in a defective manner, Tenth not implicated.
12) Commandeering state governments- limit what method Congress may use to regulate the states.  
a) NY v. US 1992: Radioactive Waste Act.  Required states to dispose of the waste and created monetary and access incentives, and take title sanctions.  Take title was unconstitutional.  While Congress may encourage States to dispose of radioactive waste, may not compel them.  Congress may not simply commandeer the legislative processes of the States by directly compelling them to enact and enforce a federal regulatory program.  Encouragement allowed

1. Under spending power, may attach conditions on the receipt of federal funds.

2. Congress may allow states to choose between regulating according to federal standards or being preempted when within the commerce power.

3. Offer incentives monetary and access

4. attach conditions to spending

5. directly regulate private producers

6. Impose federal tax on interstate commerce and authorize the state to burden out of state commerce

7. Conditional preemption- threaten to pass legiatltion unless state choose to regulate according to federal standard.

b) Printz v. US 1997- Brady Act requiring state and local law enforcement to conduct background checks on prospective handgun purchasers was invalid.  Congress cannot circumvent prohibition on compelling States to enact or enforce federal regulatory programs by conscripting State officers directly.  Federal government may neither issue directive required the States to address particular problems, nor command state officer to administer or enforce a federal regulatory program.  
c) Reno v. Condon 2000- unanimous Court upheld federal law limiting the commercial vending of personal data by the States.  governed by Baker, regulating state activities, not seeking to control the manner the state regulates private parties. Although not generally applicable law and regulates states exclusively, because DPPA is generally applicable, any entity supplying information to the motor vehicle information market.
13) Comparative Federalism; The Eleventh Amendment: Text pp. 143-149.
a) Comparative federalism and subsidiarity-  Subsidiarity in federal systems and quasi-federal systems (like EU) that proper division of power between central and local government should be arranged such that the central government is empowered to do the things that the local governments can’t do, but if no need for centralization, should be left to the local to accomplish autonomously according to their desires/needs.  
b) Origins and meaning of the 11th Amendment. Overturn Chisholm v. GA, where Court took original jurisdiction of a suit against GA by a SC creditor seeking payment for goods purchased by GA during the revolution.  In Hans v. LA (1890), court held that applies not only to cases within federal diversity jurisdiction, but also to federal question jurisdiction.  

c) Limited by Ex parte Young (1908)- federal court could issue injunction against state officials who sought to enforce an unconstitutional state law on the ground that the D was not the state but an official acting beyond constitutional authority.  
d) Edelman v. Jordan (1974)- 11th permits lawsuits for prospective injunctive relief against state officers, although not damages as retrospective relief.  
e) Fitzpatrick v. Bitzer (1976)-  Congress able to abrogate state’s 11th immunity and allow state to be sued directly for retrospective damges pursuant to enforcement power of 14th.    

f) Atascardeo State Hospital v. Scanlon (1985)- Concession to federalism, imposed clear statement rule on Congress- must make unmistakably clear.  

g) Pennsylvania v. Union Gas (1989)- Congress has the authority to abrogate state sovereign immunity under the commerce power.  No majority rationale.
h) SCOTUS very split on 11th amendment recently.  For the majority of 5 justices as they were in these cases, 11th amendment doesn’t actually add anything to constitution, just correct Chisholm, assures the state sovereign immunity against federal government implicit in the structure of the constitution.  
i) Complex body of law with a series of exceptions that the old majority accepted.  Dissenters have problem with the whole system.  Excepts to state immunity:
1. States can give consent or waive.  Some states have abolished sovereign immunity as an anachronism.
2. Congress can make states waive sovereign immunity as a condition of receiving money.
3. Court interprets constitution itself as involving state waiver of immunity in certain cases.
a. States consent to suits against them by other states.  Article III creates jurisdiction in suits by one state against another.  Neutral arbiter.
b. Suits against the state brought by the federal government, even if the real party in interest is an individual and will be receiving the money.
c. Bankruptcy proceedings, state itself has interests. 
d. 14th amendment fundamentally changed the relationship between state and federal government, and as a result, if Congress explicitly uses 14th amendment, can subject the states to suit.
14) Rehnquist revives state sovereign immunity in Seminole Tribe of FLA v. FLA (1996), overruled PA v. Union and held that Congress may not abrogate state’s sovereign immunity under commerce power without the State’s consent.  The type of relief (prospective vs. retrospective) doesn’t matter.  Distinguished Fitzpatrick because 14th’s adoption changed things.  Just because exclusive power of Congress doesn’t mean states lose immunity.  Article I cannot be used to circumvent the restriction of Article III power made by the 11th.  Is the power to sue, like tax, the power to destroy?
a) Extending state sovereign immunity from federal to state courts- Federal lawsuits brought in state courts? Alden v. Maine 1999- Court extended state sovereignty immunity bar from Seminole to suits against state in state court.  Couldn’t force state to pay overtime under FLSA.  Power to press State courts into federal service to coerce other branches of State is power to commandeer  the entire political machinery of the state against its will, especially dangerous if monetary damages.  Otherwise greater power in state courts than in own courts.  Alder v. Maine in 1999 goes far beyond 11th- state immunity protects from suit in their own courts, nothing about US court judicial power.  Not about the 11th amendment, but the principle of state soveieng immunity, deduced from constitutional structure and predates 11th.
b) Extending state sovereign immunity to other federal laws: State entities like public universities immune from PTO infringement actions in federal court.  FlA prepaid postsecondary education expense board b. College Savings Bank (1999).
c) Immune from ADEA Act of 1967 in Kimel v. FLA Board of Regents (2000).

d) Immune from Title I of ADA in U of Alabama v. Garrett (2001).
e) Extending state immunity to federal agency proceedings- Fed Maritime Commission v. SC State Ports authority (2002)- adjudication of private complaint offended sovereign immunity embedded in constitutional structure.  Is FMC type of proceeding founders would view as having immunity.  
f) Art I Bankruptcy power- Central VA CC v. Katz (2006)- federalism principles underlying sovereign immunity does not bar Congress from subordinating a state entity to other creditors in a federal bankruptcy proceeding.  O’Connor switched over.  Assumed Seminole applied to Bankrupcty, but history of bankruptcy shows it was a limited authorizing of subordination of state immunity.  

Federalism Limits on Enumerated Powers 
1) The taxing power as a regulatory device

a) Child Labor Tax Case (Bailey v. Drexel Furniture) (1922) Still a tax despite incidental motive to discourage behavior, but at some point become s mere penalty with the characteristics of regulation and punishment, and the tax is just a pretext which was apparent on the face of the act.
4. US v. Constantine (1935)- the indicia of an intent to prohibit and punish violations of state law as such are too strong to be disregarded, remove all semblance of a revenue act and stamp the sum it exacts as a penalty.

5. Sonzinski v. US 1937- $200 annual license tax on dealer in firearms is productive of some revenue, and Court not free to speculate about congressional motives or about the extent to which it may operate to restrict the activities taxed.  Since it operates as a tax, within the taxing power.  

b) US v. Kahriger (1953)- registration and tax requirements for persons receiving wagers valid.  Unless penalty provisions are extraneous to any tax need, courts without authority to limit taxing power.  But forced bookies to identify themselves so they could be prosecuted.  Might really be a privilege of self-incrimination, Hugo Black dissented.  Explains Jackson’s concurrence, would join dissent.  Proposition that tax doesn’t violate self incrimination was overruled in 1968, if necessary action of tax is to force criminals to admit criminal behavior.
c) 16th amendment authorizes the income tax, a powerful source of income, and is potentially progressive.  Why need 16th if power to tax?  Constitution requires Congress to lay direct taxes in accordance with the census when laying direct taxes, must apportion amongst the states.  In 1890’s, SCOTUS held that income tax was direct tax and had to be apportioned amongst the states, which is inconsistent with income tax, since rich people not uniformly distributed amongst the states.  
2) The spending power as a regulatory device

a) Buttler- accepts the Hamiltonian position (the position evidence by the history of federal spending)- that need not be for purpose of enumerated power so long as for the general welfare.  Is a tax on the activity of growing sweet potatoes unconstitutional?  Not if designed to raise revenue.  Is giving money to farmers constitutional?  So long as for the general welfare, and not to benefit any particular person. Coercive taxes that are a means to impose regulations you couldn’t do directly, those are unconstitutional.
b) Stewart Machine Company- Encouraged by leveling excise tax on employers into general treasury, and then giving employers a credit against the federal tax for money they pay to state systems that meet federal standards.  90% of federal tax.  
c) South Dakota v. Dole (1987)- Court’s current statement on federalism limits on conditional spending power.  Federal law condition highway funds to state’s agreement to raise the drinking age (5% of funds).  21st amendment give uniquely exclusive federal power to regulate alcohol, but courts rejected claim that exceeded spending power or infringed state autonomy.

6. Butler spending power breadth: may condition receipt of federal moneys on compliance with federal directive to further broad policy objectives.  

7. Limits

e. Textual: in pursuit of the general welfare.  Determine with substantial deference to Congress.

f. Must unambiguously condition the funding, enabling States to exercise their choice knowingly, cognizant of the consequences of their participation.

g. Conditions may be illegitimate if unrelated to the federal interest in particular national projects or programs

h. Other constitutional provions may independently bar conditional grants of federal funds.
8. Dole Four-part test

i. Congress has a purpose to serve the general welfare

j. Has made a clear statement of the funding condition

k. Germane-Illegitimate if unrelated to the spending program

l. Other constitutional independent bars.

i. Due process

ii. Equal protection

iii. Ban on cruel and unusual punishment

iv. Criminalize abortion?

v. Coercion

3) War and Treaty Powers and Implied Power over Foreign affairs.  War power no where in the constitution.  Congress has power to declare war, congress can raise and support armies, President is the commander in chief, but by Cloyd Miller there is a unified war power concept.  Not even a power to make war in the document.  
a) Woods v. Cloyd Miller (1948) is WWII case, citing WWI cases, which already (pre-1937) accepted very easily that Congress has the power in the time of war and in its aftermath to enact legislation necessary and proper to carry on the war and adjust back to peacetime economy.  Rent control case, those were in WWI, so was prohibition before 18th amendment as a war time measure.  Pre-new deal court upheld all that.  War power does not necessarally end with cessation of hostilities.  Since the war effort contributed heavily to the housing deficit, Congress has power even after cessation of hostilities to act to control the forces that a short supply of the needed article created.  Congress invoked war power to cope with a current condition of which the war was the direct and immediate cause.  

b) Missouri v. Holand (1920)- Migratory Bird Treaty Act challenged under 10th.  10th no matter because express delegation to make treaties, and Article VI makes such treaties the supreme law of the land.  If treaty valid, no dispute that statute is valid under necessary and proper means to execute the treaty power.  Acts of Congress supreme law only when made in pursuance of Constitution, but treaties are supreme whenever made under authority of the US.  Does not expressly contravene constitution, but only some invisible radiation from the general terms of the 10th.  This interest can only be protected by national action in concert with another nation.  Invisible radiation from the 10th amendment does not limit the treaty power.  The treaty power is its own enumerated power, has its own subject matter, and is not merely a means of implementing the other enumerated powers.  
i) Reid v. Covert (1957) No agreement with a foreign nation can confer power on Congress, or other branch, which is free from the restraints of the Constitution.  Holland limited to treaties not inconsistent with any specific provision in Constitution, just that 10th amendment is no barrier to treaties.  Reid v. Cohern- That don’t have to be adopted pursuant to constitution only means pre-constitution treaties are valid.  
ii) Valid treaty (president and 2/3 of senate) overrides state law even on matters otherwise only in state control.  Ware v. Hylton 1796- overrode Va confiscation law.  Lauenstein v. Lynham 1880- Va law providing for escheat to state of intestate alien’s real estate gave way to treaty.

iii) Constitution refers to treaties made by president and ratified by senate, but US enters international agreements though other means.  International law calls other things treaties.  
a. President enters an agreement with foreign country, all the way back to George Washington, how to handle the mail between the two countries.  SOLE EXECUTIVE AGREEMENTS. 
b.  Different form of executive/legislative enactment, not just pres and senate, but both houses of congress, enact statute authorizing or approving a previously negotiated treaty.  Senate must approve treaty with 2/3, but when through STATUTORY AUTHORIZATION, don’t need.
4) Foreign affairs implied power independent of authority to implement validly adopted treaties? 
a) Perez v. Brownell 1958 recognizes Congressional power to regulate foreign affairs, sustained statute regarding loss of citizenship.  Foreign affairs power indispensable to functioning effectively as a nation in the company of sovereign nations.  
b) ZSCHERNIG v. MILLER 1968- Court barred application of state alien inheritance law because intruded into foreign affairs entrusted to President and Congress.  
5) Dormant Commerce Clause Art I:10; P&I; but Court reads a judicially enforceable limit on state legislation when congress has not acted into the affirmative commerce power grant to Congress.
a) Gibbons v. Ogden (1824)- NY ferry monopoly invalidated as conlicting with federal shipping licenses.  To regulate means to produce a uniform whole, which is as much disturbed and deranged by changing what the regulatory power designed to leave untouched as that on which it has operated.  Dicta, since rested ultimately on supremacy clause.
i) Willson v. Black-Bird Creek Marsh (1829)- affirmed statute allowing P to construct dam on creek flowing into tidal river to enhance property value by removing marsh, and improving health.  Congress has passed no law superseding state law.

ii) Mayor NY v. Miln 1837- upheld NY statute requiring vessel in port to report names and residence of passengers as a police power, not a regulation on commerce..  But invalidated passenger tax to fund examination for diseases and treat them, and bond for aliens likely to become a public charge.

iii) (Liquor) License Cases, sustained state laws requiring liquor sale licenses.  Nonexclusive commerce power.  State may for state or convenience of trade, or for protection of citizens, regulate commerce of own ports and harbors and own territory, and valid unless conflict with congress.

iv) COOLEY v. STANDARD 1852- 1803 PA law requires local pilot for ships entering state ports, or charged half fee. Congress passed law subjecting pilots to current and future state pilot regulations.  

(1) Dominant position since Colley that commerce clause alone bars some, but not all state commerce regulations.

(2) CURRENT STATE OF LAW:  Congress may consent to regulation.

(3) Court says that pilotage rules are rules that by their nature vary from place to place and it’s alright for states to engage in regulation, and its alright for Congress to leave these to the states.  NATIONAL v. LOCAL
b) After Civil War, increasing economic development, more congressional action.  Much 19th C. case law is about rail roads.  Cooley suggests either within state power or not, and if not, Congress can’t put it within state power.  But case law moves away form this syllogism to conclude that even if state can’t do it on it’s own, Congress can consent to the states’ regulation of interstate commerce, like in NY v. US.  
i) Di Santo v. PA 1927- little more than using labels to describe the result we want to reach.  Interferences not forbidden are to be sustained, not because nominally indirect, but because under facts and circumstances, such as nature of regulation, its function, the character of business involved, and actual effect on commerce, lead to conclusion that concerns interest peculiarly local and not infringing national interest in maintaining the freedom of commerce across state lines.
c) LATER FOCUS ON PUROSE: Buck v. Kuykendall (1925)- certificate allowing auto state line may be withheld because roads congested but not to prohibit competition.

i) ~Police v. Commerce, Local v. National, Direct v. Indirect; examine form and purpose of law. Nix:
(1) Laws that facially discriminate against out-of-state commerce is per se violation.

(2) Facially neutral in fact favoring local at expense of out-of-state if has impermissible protectionist purpose or effect is invalid.

(3) Facially neutral but has disproportionately adverse effect on interstate commerce- Balancing Test.

ii) Philly v. NJ (1978)- The Garbage Landfill case
(1) Commerce clause protects neighbors from efforts by one State to isolate itself in the stream of interstate commerce from a problem shared by all.

(2) TEST: Is the law basically a protectionist measure, or can it be fairly viewed as a law directed to legitimate local concerns, with effects upon interstate commerce that are only incidental.  

(3) RULE: Whatever NJ ultimate purpose, may not be accomplished by discriminating against articles of commerce coming from outside the State unless there is some reason, apart from their origin, to treat them differently.  Both on its face and in its plain effect, the law violates this principle of nondiscrimination.  

(4) RULE: A state is without power to prevent privately owned articles of trade from being shipped and sold in interstate commerce on the ground that they are required to satisfy local demands or because they are needed by the people of the State.

(5) QUARANTINE EXCEPTION: diseased livestock that required destruction as soon as possible because their very movement risked contagion and other evils.  Even those did not discriminate, but prevented traffic of noxious articles of any origin.

(6) Market participant exception to the dormant commerce clause.  When the state is involved in a market as a buyer or seller in the market, not as an outside regulator of third party transactions, then allowed to favor its own citizens.  
(7) Commerce power viewed as central to the need for the constitution.    
(8) ME v. TAYLOR 1986- upheld ban on import of out-of-state baitfish because legitimate environmental purpose from parasites, nondiscriminatory means not effective, large shipments not pure, non-native mix.  
(9) All cases so far are state laws, not city or county.  But same policy against city and county.  If city adopts law that discriminates against other states or even against everything outside of the city, including other states.  
iii) Facially Neutral Laws with protectionist purpose or effect: Purpose sometimes inferred from effect.  Statutes invalid as applied to out-of-state buyers or sellers, protected local economic interest by limiting access to local markets.
(1) Baldwin v. Seelig 1935- Stabilize milk prices with minimum prices.  Unconstitutional as applied to out of state.  Constitution assumes that the states sink or swim together.  Police power may not be used with the aim and effect of establishing an economic barrier against competition from another state. SCOTUS says you can pass safety rules, but can’t use price regulation of out of state milk as a surrogate for safety, because effectively insulates your dairy farmers from out of state competition.
(2) HP Hood v. Du Mond 1949 Milk license to prevent destructive competition and advance public interest.  and issuance of license must be in public interest. States are not separable economic units.  Statute violates commerce clause.  Discriminaiton against outgoing commerce, but with the same result as Baldwin.  
(3) HUNT v. WA STATE Apple Ad CMMN 1977- unanimous invalidation of NC law requiring that closed containers of apples on sale or shipped into state bear no grade other than US grade.  Unjustified discrimination against WA apples, no elimination of deception and confusion in marketplace.  Even if proper purpose, discriminatory effect makes invalid.  
(4) Reconcile Hunt with Hawaiian wine case and gas station case.  
(a) Exxon: full burden on out of state companies, and full benefit to in state companies.  
(b) Plastic out of state, pulp in state. Court says environmental purpose and beneficiaries are mixed.  
(c) In Exxon, purpose is to protect consumers and in state gas stations from discriminatory behavior by gas stations.  
(d) No burden on SC growers, and all falls on WA growers, their primary competitor.  
(e) These cases are reconcilable- discriminatory purpose.
(f) Hawaiian wine, no non-protective wine put forward. Might have SD v. Dole hangover, concern about 21st amendment.  Dormant commerce clause applies differently to liquor because Hawaii can keep alcohol out.  But like other places, the maxim that the greater power includes the lesser power is false, 
(5) BACCHUS IMPORTS v. DIAS 1984- protectionist purpose and effect. Invalidated Hawaii statute exempting brandy made from local shrub from 20% liquor tax.  Also exempted fruit wine, which did not specify indigenous produce, but enacted to promote pineapple wine industry.  Purpose of exemption to aid Hawaiian industry, and effect is clearly discriminatory, applies only to locally produced beverage.

(6) EXXON v. MD 1978- upheld law prohibiting petrol producers and refiners from operating retail in MD because favored their own stations during the oil shortage.  None produced in MD.  Does not favor local producers and refiners since there are none, no disparate effect.  

(7) MINN v. Clover Leaf Creamery 1981- rejected discriminatory effects claim, upheld state law banning retail sale of milk in plastic nonreturnable containers but permitted sales in nonreturnable containers made of pulpwood.  Nonreturnable creates solid waste management problem, promotes energy waste and deplete natural resources.  Plastic originate out of state, and pulpwood is a major Minn product.  Evenhandedly regulates by prohibiting all milk retailers from selling their products in plastic containers without regard to whether created outside the state.  Even if significant burden on out of state, not clearly excessive in light of the substantial state interest in promoting energy and resources conservation and easing solid waste problems.  Nondiscriminatory regulation serving substantial state purposes is not invalid simply because it causes some business to shift from a predominantly out of state industry to one mostly in state.  Only if burden on interstate commerce clearly outweighs the state’s legitimate purposes does the regulation violate the commerce clause. 
iv) Facially neutral laws with disproportionate adverse effects on commerce.  
(1) Residual balancing test from PIKE v. BRUCE  CHURCH 1970- AZ statute  required AZ-grown cantaloupe to be so labeled.  Church grew in AZ, packaged in CA without the label, so AZ ordered not to ship uncreated cantaloupes from AZ ranch, which would cost $200,000 to pack his $700,000 crop.  Court invalidated statute: Where the statute regulates even-handedly to effectuate a legitimate local public interest, and its effect on interstate commerce are only incidental, upheld unless burden on commerce is clearly excessive in relation to the putative local benefits.  If local purpose, then question of degree, and extent of burden tolerated depends on nature of local interest and whether could be promoted as well with a lesser impact in interstate activities.  Not safety or protect from unfit goods, but to enhance reputation of growers within the state.  Application to Church has different purpose and effect.  State interest is legitimate, but too small to justify the burden of operating unneeded packing plant in state.  Even if no finding of discrimination through purpose or effect, still doctrine in balancing period.  Clearly excessive.  A balancing test, but deferential to local interests. Kassel v. CF.
(2) KASSEL v. CF Corp 1981: A statute prohibits large trucks State cannot C promote own parochial interests by requiring safe behicles to detour around it.  Allows cities abutting state lines to adopt adjoining state’s lengths.  Substantial burden since must use smaller trucks or divert around IA, and no safer.  Increases the number of accidents, and shifts costs to other states.  Discriminatory exemptions. 

v) Balancing Interstate Harm against local benefit.

(1) Deference to local safety concerns: Special state power over transportation.  SC Highway Dept v. Barnwell Bros 1938- upheld law prohibiting trucks over 90” wide or gross weight over 20k lbs, 85-90% of trucks exceed those limits.  Deferential review: Local highways are built, owned, and maintained by state or municipality.  State has primary and immediate concern in their safe and economical administration.  So long as doesn’t discriminate, burden is one which C permits because inseparably incident to exercise of legislative authority left to the states.
(2) S Pac Co v. Arizona 1945- invalidated law preventing RR trains of more than 14 passenger or 70 freight cares.  Same judge as SC Highway: If length of trains regulated at all, national uniformity through congress is practically indispensible to operation of an efficient and economical national RR system.  Reduction in casualties so slight as not to outweigh the national interest in keeping commerce free from interferences which seriously impede it and subject it to local regulation which does not have the uniform effect on interstate train journey which it interrupts.  Slight and dubious advantage of safety.  

(3) Bibb v. Navajo Freight Lines 1959- would invalidate facially netural laws with disproportionate effect on interstate commerce even in truck cases.  IL requires contoured mudguards and AR requires straight, and 45 states authorized straight.  Nondiscriminatory local regulation place unC burden on interstate commerce.

vi) State burdens on business entry: 

(1) Lewis v. BT Investment 1980- struck down FLA law prohibiting ownership of local investment advisory businesses by out-of-state banks, bank holding companies and trust companies.  Prevents competition in local markets by out-of-state firms with the kinds of resources and business interest that make them likely to attempt de novo entry, overtly prevents foreign enterprises from competing in local markets.

(2) Edgar v. Mite Corp 1982- unC IL business take-over act designed to regulate tender offers to target companies with specific business contacts in IL.  Register takeover within 20 days before effective, offeror could not communicate with shareholders during time.  Imposed substantial burden that outweighs benefits.

(3) CTS Corp v. Dynamics Corp 1987- Indiana law that purchaser who acquired control shares in corp could acquire voting rights only to extent approved by majority vote of prior disinterested stockholders.  Court rejection federal preemption and commerce clause.  Same effects whether domiciliary or not of Indiana, not subjecting interstate commerce to inconsistent regulation, because only the corporations the state created.  Only applies to Ind corp with significant Ind shareholders, not like MITE. Scalia thinks there should be no balancing, that dormant commerce doctrine is overblown and inappropriate.  Except with regard to discriminations against interstate commerce and statutes that create a risk of conflicting state regulations on interstate commerce (mud flaps case).  Inconsistent laws.  Thomas thinks entire dormant power overruled, not constitutional. Clause empowers Congress to regulate, doesn’t forbid the states to do anything.  
(a) Does CTS deemphasize balancing?

(b) After CTS and Clover Leaf, any bite left to Dormant commerce clause scrutiny of facially neutral laws that merely burden interstate commerce?

(c) MITE applied Pike balancing formula to a wholly nondiscriminatory state law.

6) Article IV P&I and Preemption, 222-240: Privileges and Immunities and Preemption): 
a) Citizens of each State entitled to all P& I of Citizens in the several states, restrains state efforts to bar out-of-staters from access to local resources, like dormant commerce clause.  Shared vision of federalism of commerce and P&I reinforce one another.  Protects against discrimination on the basis of state residency.  P&I different in that 
i) 1) does not protect corporations; 
ii) 2) Congress through commerce may authorize otherwise impermissible dormant commerce clause, but not P&I as a non-waivable rights provision; 
iii) 3) P&I does not extend to all commercial activity, but only to the exercise of fundamental rights; 
iv) 4)No market participant exception under P&I like there is for dormant commerce; 
v) 5) Camden case.
b) P&I means you get whatever rights the people in that state do?  No.  Just fundamental.  
i) Predecessor in AofC, Art IV s. 1.  To perpetuate freedom and intercourse between the states of the union, the free inhabitants of each of these states, vagabonds and fugitives from justice excepted, shall be entitled to all privileges and immunities of free citizens in the several states; and the people of each state shall have free ingress and regress from state and enjoy all the privleges in trade and commerce as the citizens of that state, can subject citizens to same rules as own citizens, except state cannot prohibit import of property from one state into another state where citizen is an inhabitant.  Cannot force them to leave their property behind.
ii) Traditionally these two clauses are viewed as relieving the states of the disabilities of alienage.  States must recognize citizens of other states as fellowcitizens in the nation, can’t treat like alien foreigners.  
iii) Leading pre-civil war case, 1823 Corfield vs. Corell- Fundamental rights, those that belong to the citizens of all free governments, which have at all times been enjoyed by the citizens of the several states since became sovereign.  What are, more tedious than difficult to enumerate.  General heads: protection by government, equal protection to own property of every kind, to pursue happiness, to be regulated only as such as imposed for the welfare of the general whole.  Not every law that gives advantage to residents must be extended to non-residents.  May reserve the right to fish in its own waters, collect oysters.  Reflects 19th century view about relationship between state and natural resources, like wild animals.  State had peculiar property right to natural resources, and so could limit them to its own citizens.  Animal view no longer held, but that there is a fundamental set of rights protected does.  Baldwin v. Montana Fish and Game (FN 225)  (1978) recreational elk hunting not fundamental, commercial fishing is an economic activity, so fundamental.
iv) .  Some discrimination (voting residency) merely reflects the fact that we are a nation composed of separate political states.  Must be certain political benefits the state reserves for its own citizens.  States maintain public schools to educate resident children.  Can discriminate, but cannot be unjustifiable discrimination.  
v) Late 19th Century, corporations were found to be persons for a lot of constitutional purposes.  But earlier case law said not persons, and so not P&I.  This part stuck and is still the law.
c) United Building v. Council of Camden 1984:  Is out of state resident’s interest in employment on public works contracts in another State sufficiently fundamental to the promotion of interstate harmony? YES. All city actions subject to restraints on states, even if without state authorization.  P&I designed to insure Citizen of state A who ventures into State B the same privileges of State B citizens, not just diplomacy and official retaliation.  But Citizen and resident are essentially interchangeable for this purpose, whether conditions on state residency or on municipal residency, same exclusion. OutofState vitizen will not enjoy the same privilege as NJ citizen residing in Camden, although same as NJ citizen not residing in Camden, who have no P&I claim, but their remedy is through voting.  
i) TWO step inquiry
(1) Does ordinance burden one of those P&I protected by the clause?
(a) Some distinctions merely reflect the fact that nation composed of individual states, permitted.
(b) Distinctions that hinder the formation, purpose, or development of a single Union of those states.  For those privileges, state must treat all citizens, resident or not, equally.
(c) The chance to seek employment with these private employers is sufficiently basic to the livelihood of the nation as to fall within purview of the clause.  

(2) Does discrimination against out-of-state outweigh the substantial reason for the difference in treatment; whether reasons exist and whether the degree of discrimination bears a close relation to them.  Nonresidents must somehow be shown to constitute a peculiar source of the evil at which the statute is aimed.

(a) High unemployment, non-residents are the source of the evil at which the statute is aimed?  Live off without living in Camden.  
(b) Hiclin v. Orbeck extended hiring bias requirements in ripple effect to all beneficiaries of the economy, not just government spending; no similar ripple effect in Camden.
(i) Limited in scope to employees directly working on city public works projects
(ii) But since no findings of fact for evaluating Camden’s justifications, so remand.
ii) Blackmun Dissent: Since non-Camden NJ residents can resort to political process to protect selves, this also serves to protect non-NJ-residents.  
iii) Fundamental activities: Private employment is sufficiently fundamental.  In SCNH v. Piper 1985- state rule limiting bar admission to in-state residents violated P&I.  Fundamental privilege because practice of law is important to our national economy.  Cannot justify denial because can use non-discriminatory means.  
iv) Justifying differential treatment of outsiders- Camden and Piper employed intermediate, not strict scrutiny.  Dormant , permit facial discrimination only if compelling interest and least restrictive means (strict scrutiny).  Intermediate: Substantial interest and reason is closely related.  
d) Preemption and Consent- preempt under supremacy in Art. VI.  PG&E v. State Energy Resources Comm’n 1983- CA law on nuclear waste imposed moratorium on certification of nuclear plants until Comm’n  until demonstrated technology to dispose.  Rejected the preemption challenge and upheld the state law. Fed oversees safety, state oversees generation and sale of electricity.  
i) Implied preemption
(1)  a scheme of federal regulation so pervasive as to make reasonable the inference that Congress left no room to supplement it.  
(2) The act touches a field in which the federal interest is so dominant that the federal system will be assumed to preclude enforcement of state laws on the subject

(3) the object sought to be obtained by the federal law and the character of obligations imposed by it may reveal the same purpose.

(4) Even if not displaced entirely, state law preempted to the extent that it actually conflicts with federal law, such as when compliance with both federal and state law is a physical impossibility or where state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.

(a) When fed completely occupies a field or a portion of it, preemption test is whether the matter on which the state asserts the right to act is in any way regulated by the federal government.  Moratorium grounded in safety concerns would fall squarely within prohibited field. 
(b) Not safety because asks only that method of disposal be chosen and accepted by fed.
ii) Frustrates the federal goal of developing nuclear technology as a source of energy.  Well established that preempted if stands as an obstacle to the accomplishment of the full purposes and objectives of Congress.  Although purpose is to promote nuclear power, but not at all costs, left field of regulation to state.  

iii) Types of Preemption- Preempt by express statement, by implied occupation of a regulatory field, ro by implied preclusion of conflicting state regulations. Both federal statutes and regulations can preempt.  Whether agency has power to preempt state law still involves statutory interpretation.
(1) Express- only issue is whether state statute falls into preempted area.  
(2) Field preemption- Court requires a clear showing that Congress meant to occupy a field and so displace the states from regulation on that subject matter. Rice v. Santa Fe Elevator 1947- what was the purpose of congress.  When traditionally occupied by states, assume historic police powers not superseded by federal act unless clear and manifest purpose, evidenced by pervasive regulatory scheme that no room left for state supplementation.  Or federal interest so dominant that federal system precludes state enforcement.  Otherwise field preemption would create a temporary regulatory vacuum.  At times nature fed. interest.
(3) Conflict preemption- Hines v. Davidowtiz 1941- when complete regulatory scheme by congress, states cannot regulate inconsistent with congressional purpose, conflict or interefere with, curtail, or complement.  Congressional purpose not to unconditionally rely on nuclear power, just to allow it to happen safely.  
(a) FLA Lime & AVOCADO Growers v. PAUL 1963- Compliance with both federal and state regulations is a physical impossibility.  Minimum standard, not uniform standard.  

(b) Gade v. Natio’l Solid Wastes (1992)- ILL hazardous waste worker licenses (safety  and public health) preempted by OSHA regulation (worker safety), federal scheme prohibited duplicative regulation.  

e) Foreign affairs power, CROSBY v. National Foreign Trade Council 2000- Unanimous strike down of MA law barring state entities from buying foods from companies doing business with Myanmar.  Mandatory and condtional sanctions of fed less stringent and more flexible, Congress’ full objectives, to provide discretion to the president.  Wanted to limit the economic pressure to a certain range.  Congress specifically exempted or excluded, state prohibited.  Just because can comply with both does not mean not at odds.  Wanted clear presidential voice for national policy.  MA as market participant, Court: that is preempted because  MA prevents the carrots the president has, so conflict. Decisions turn as much on views of regulatory policy as it does on federalism in the abstract.
f) McCarran act passed to prevent dormant commerce clause from preventing states from regulating insurance.  

i) Prudential Insurance v. Benjamin 1946- Insurance tax would be invalid under dormant commerce clause, but McCarran Act validated the tax.  
ii) Equal protection still constrains insurance.  White v. MA Construction Council 1983- upheld Boston Mayor order reserving 50% of public works projects for Boston under market participation exception, but also federally funded projects.  Commerce clause is a grant of authority to Congress, not a restriction.    Where state or local action is authorized by Congress, not subject to commerce clause.  

Separation of Powers

1) Youngstown Sheet & Tube Co v. Sawyer 1952- Can Truman direct Sec Commerce to take possession of and operate most of the nation’s steel mills?  Is that lawmaking?  Not directing a congressional policy by executed in manner prescribed by Congress, but presidential policy in manner prescribed by president.  Creating a job for himselfLegislative because looks like legislative, laying out the policy.  
a) FRANKFURTER concurs- Checks and balances system.  A systematic, unbroken, executive practice, long pursued to the knowledge of the Congress and never before questioned, engaged in by Presidents who have also sworn to uphold the Constitution, making such exercise of power part of the structure of our government, a gloss on executive power vested in the president.  But here, just 3 times in short months in 1941.  Incorporate constitutional executive power through institutional acquiescence.  
b) JACKSON concurs- Separate but interdependence, autonomous and reciprocal, functioning government.  Presidential powers fluctuate depending on disjunction or conjunction with those of Congress. 
i) Maximum power when express or implied authorization of Congress all presidential plus all that Congress can delegate.  If unconstitutional, federal government as a whole lacks power.  
ii) Absent congressional grant or denial, can only rely on own independent powers, but twilight zone of concurrent authority.  Congressional inertia, indifference, or quiescence may sometimes as a practical matter enable or invite independent presidential responsibility.  
iii) When presidential action incompatible with expressed or implied will of Congress, at lowest ebb, Pres power minus congress powers, so precludes Congress from acting, so scrutinized with caution.  Steal seizures here fall into third category.  Sustained only if in Presidential power and beyond the power of Congress.  If president can still act, just means that President has more power than congress in the matter.  
c) VINSON DISSENT: Presidential duty to execute programs to support the war.  Vinson is functionalist, because saying in order to get the job done he has to do this.  Best to view as something the president can do because gets the job done.  Could be considered functionalist.  
d) Court’s decision allowed a 51% vote to stop the seizure.  If came out the other way, would require 67% of votes to override president’s veto.  
2) Domestic Executive Powers 291-320; Congressional Control over executive.  Legislature can delegate to the executive if it give intelligible principle.  Legislature can also leave the details to the executive to apply the principle.  Only found violated twice, both in 1935.  A 
i) Panama Ref 1935- hot oil case, another NIRA provision. Would be a tough standard if followed.  Ungenerous interpretation, narrow authorization but no telling of when to perform it.  Could ban the sale of oil moving into commerce in violation of certain rules, but given discretion as to when to enforce the rules.
ii) Schecter Poulty 1935- struck down NIRA provision authorizing president to approve codes of fair competition.  Such a sweeping delegation, for all industries.  Delegation run riot, tell president to govern the economy any way he likes.  May SCOTUS would strike down such a broad act in the future.  Whenever subject matter, industry, or sphere of life is more narrowly defined, the court has sustained wholly vague and undirected delegations, essentially to govern for the public good.
iii) No or little non-delegation for foreign affairs or war.  
b) INS v. Chadha 1983- proscribes the one-house veto as a limit on delegated power.  Bicameralism and presentment required to legislate.  But legislative veto has the effect of changing people’s legal obligations, which makes it making law.  Congress must abide by its delegation of authority until that delegation is legislatively altered or revoked. Powell Concurrence: This is adjudication, and unC on narrower grounds Could rest it on the necessary and proper clause, White does.  Congress shall have power to adopt laws necessary and proper to carry into execution the enumerated powers and any powers vested by the constitution in any other branch of government.  Allows Congress to structure the other branches.  
c) Clinton v. NY 1998 Line Item Veto-

d) Buckley v. Valeo 1976- FEC appointed by president pro tempore of the senate and the speaker of the house unconsitutional.  Any appointee exercising significant authority pursuant to the laws of the US is an officer of the US and must be appointed in the manner prescribed by the appointments clause.  Appointments by Congress official impermissible.  

e) Bowsher v. Synar 1986- Comptroller General audits executive department.  But when the budget balancing statutes attempts to authorize him to make binding determinations that change the budget laws, then this is unC.  Joint resolution of Congress passes both houses by majority and submitted to president, so essentially a statute.  Power to remove comptroller general by statute makes him dependent on Congress, and has historically viewed himself as part of the legislative branch.  Really reserving regulatory power to itself.  
3) Appointments and Removals

a) Pure Unitary Executive Theory- that executive power vested in president, such that all executive officials act on president’s behalf and subject to his direction, must be appointed through chain of command of officials removable by the president.  PERSONNEL theory of Unitary Executive, structural, not substantive.  
b) Alternative Unitary Executive- not only about authority to command within law and the chain of command, but also about the substance of the president’s power and what he can do to individuals that congress cannot prevent the president from doing.  Made during Bush Administration, a different set of claims about the substance of presidential authority.  
c) Myers v. US 1926- Statute said postmaster appointed with consent of senate, so removable only with consent of senate.  But Taft says all executive officials act on behalf of the president and must be subject to the presidential removal power.  
d) Humphreys Executor v. US 1935- Roosevelt trying to remove FTC commissioner.  Removable only for cause.  FTC commissioner who does executive along with quasi-legislative and quasi-judicial powers, Myers doesn’t apply. 
e) Morrison v. Olson 1988- Future solicitor general being investigated about giving false testimony to Congress. Court finds that independent prosecutor is an inferior officer (who is appointed by judges).  Temporary appointment and limited function.  Court says that inferior officer need not be inferior to someone else who can remove them at will.  Court says that courts historically appoint prosecutors and defense attorneys, so no big deal.  Purpose of statute is to create prosecutor who will not be subject to political pressure in investigating crimes committed by public officials.  Can be removed for cause by AG.  Taking any executive power is unconstitutional.  No one disputes that criminal prosecution is an (purely) executive function.  
i) Free Enterprise Fund v. Public Company Accounting Oversight Board- repeat of Morrison v. Olson.  Created by Oxly act, SEC appoints Board and has regulatory powers and can only be removed for cause.  Decisions are all subject to review by the SEC.  Claim that violates SoP because members of board are too remote from President.  DC circuit divided, 2 said ok, 1 said no.  Scalia, was all alone in Morrison, might get 4 votes for this one.
9. Mistretta v. US 1989

4) Treaty Implementations 254-60; Handout 2 Medellin. Greater need to speak with one voice.  Unilateral executive agreements- 

a) US v. Belmont 1937- sustained validity of an executive agreement and held that it took precedence over conflicting state policy.  Diplomatic recognition of Soviet Union in 1933.  .  

b) Amplified by US v. Curtish Wright Export Co 292 (1936)- J. Sutherland said that the President as the national executive inherited from the king of England, and not through the constitution, power over foreign affairs.  Justified by ability to take unified and immediate action, has sources of confidential information that can make him better informed by things happening out in the world, and has better ability to make decisions privately in ways that will not disclose that information out to the world.  
c) Dames & Moore v. Regan 1981- President nullified attachments and liens on Iranian assets in US, directed assets be transferred to Iran and suspended claims against Iran in ICT to comply with executive agreement with Iran.  Jackson categories are really a spectrum.  Because action specifically authorized by the statute, it is supported by the strongest of presumptions and the widest latitude of judicial interpretation, and the burden of persuasion falls on those who attack the action.  A contrary ruling than to allow this would be to say that the Federal Government as a whole lacked the power exercised.  Congress has implicitly approved the practice of claim settlement by executive agreement, just like Frankfurter’s  systematic, unbroken, executive practice, long pursued to the knowledge of the Congress and never before questioned.  Congress has not disapproved.  Where settlement claims are necessary incident to the resolution of a major foreign policy dispute, and Congress acquiesced in the President’s action, not prepared to say President lacks the power.  
5) Medellin- Vienna convention requires officials of A when arresting nationals of country B to notify foreign national of right to contact consulate for consular assistance in defense.  Vienna convention is not self-executing. Presidential memo is not a source of federal law binding on the courts. STANDARD for determining whether self-executing is looking for language in treaty desiring to make it self-executing, or ratification history expressly desiring to make it self-executing, or post-ratification conduct of parties that have been treating as self-executing.  
a. Bolded footnote 14 is an example of ICJ decision on maritime boundary.  Administrative agency recognized the decision and changed the fishing licenses to accord with the boundary in the decision, had preexisting authority to regulate fishing within US waters.  Cited as example of president not acting, but if agency can do it, so can president, if has statutory authority.  
6) Foreign Affairs and War I, 260-82. Congress and President share powers in war.  What power should president have to protect US interests if Congress not in session, during long periods of vacation.  War powers resolution limits to 60 days with some exceptions.  Avoids inference that appropriations authorize involvement if don’t explicitly says so.  Nixon vetoed as unC infringement on executive power.  But power just from commander in chief? Grew out of custom and acquiescence?  Or does he not have that power? Other presidents also claimed that WPR impinged on style, often ignored, and later congresses have not had the will to enforce it by cutting off funds during overseas actions.  Exemplifies Jacksons warning in Youngstown that only Congress can prevent power from slipping though its fingers.  Military commissions
a) Ex Parte Milligan 1866- Lincoln’s suspension of writ of habeas corpus had not propertly empowered him to try and convict before military tribunals citizens who had been detained during the war.  Where courts are open, not member of enemy military, and not in state in rebellion, must have court access.  All non-military member citizens where the courts are open are guaranteed the privilege of trial by jury if charged with a crime.  

b) Ex Parte Quirin 1942- By articles of war congress explicitly authorized that military tribunals shall have jurisdiction to try offenders or offenses against the law of war in appropriate cases.  Unlawful combatants are likewise subject to capture and detention, but in addition they are subject to trial and punishment by military tribunals for acts which render their belligerency unlawful.  Citizenship in the US of an enemy belligerent does not relieve him from the consequences of a belligerency which is unlawful because in violation of the law of war.  
c) Johnson V. Eisentrager 1950- German civilians capture in Pacific theatre accused of being enemy aliens were tried and convicted by a military commission located in Germany.  Could not receive privilege of litigation in US courts because “at no relevant time were they within any territory over which the United States is sovereign, and the scenes of their offense, their capture, their trial and their punishment were all beyond the territorial jurisdiction of any court of the United States.  
d) Al Odah v. United States DC Cir. 2003- Eisentrager held that the privilege of litigation does not extend to aliens in military custody who have no presence in any territory over which the United States is sovereign, so not at Gauntanamo bay because Cuba has ultimate sovereignty.  
e) Rasul v. Bush 2004- Federal courts have jurisdiction under the habeas statute over guantamo prisoners because authorizes district courts within their respective jurisdictions to entertain habeas applications by persons claiming to be held in custody in violation of the laws of the U.S.  28 USC 2241.  Guantanamo prisoners not nationals of countries at war with US, deny engaged in acts of aggression, never afforded access to any tribunal, imprisoned for over two years in territory over which US exercises exclusive jurisdiction and control.  Guantanamo is within the territorial jurisdiction of the US by express terms of agreement with Cuba, US exercises complete jurisdiction and control and may do so permanently if so chooses.  
7) Hamdi v. Rumsfeld 2004- American born Saudi American detained as enemy combatant in naval brigs in VA and SC.  Although Congress authorized the detention of combatants in the narrow circumstances alleged here, due process demands that a citizen held in the US as an enemy combatant be given a meaningful opportunity to contest the factual basis for that detention before a neutral decisionmaker.  5 votes for authority of president to detain Hamdi if he is an enemey combatant: those part of or supporting forces hostile to US or coalition in Afghanistan and engaging in violence against them there.  Universal acceptance and practice, the laws of war and armed conflict, show us that it is a legitimate practice in international armed conflict to detain prisoners.  Requires procedural due process.  Initial captures are too urgent to require a hearing, but as detention increases in length, notice and opportunity to be heard are necessary to protect the innocent.
8) Hamdan v. Rumsfeld 2006: Charged with conspiracy to commit offenses triable by military commission.  Military commission lacks power to try Hamdan because structure and procedures violate Uniform Code of Military Justice and the Geneva Conventions.  Commissions not created by constitution nor by statute, but by necessity.  Conspiracy from 1996-2001 is not triable by law-of-war military commission because conspiracy is not a war crime.  Military commissions can only be a regularly constituted judicial proceeding [which would comply with Geneva 3] if some practical need explains deviations from court-martial practice.  There are rules at international law, pres wrong to think there are no such rules.  Pres thought grey area between international and domestic armed conflict.  Breyer Concurrence- Holding is simply that Congress did not write president a blank check. He can return to Congress and get that authority.  Majority thinks Youngstown III, dissent thinks I.  Depends on AUMF.  
9) Congress responded with the MCA (2006).  Extends DTA removal of Habeas to all overseas enemy combatant detainees regardless of where being held.  On remand, Hamdan court found that MCA deprived it of jurisdiction, upheld by DC circuit in February 2007.  Today generally accepted that the Constitution is the source of the powers of Congress and president both inside and outside the territory of the country.  That doesn’t mean that every clause of C applies everywhere.  Some of them are limited geographically, others so understood.  Maybe apply differently in one place rather than another due to circumstances.  
10) Boumediene v. Bush 2008: ISSUE: whether aliens have a constitutional privilege of habeas corpus that can only be withdrawn through suspension clause.  YES.  MCA is an unC suspension of the writ.  Not denied protection of suspension clause by status (designation by Executive as enemy combatants) or physical location (Guantanamo Bay).  But US has complete jurisdiction and control over the base, has de facto sovereignty over this territory.  Even when US acts outside its borders, its powers are not absolute and unlimited but are subject to such restrictions as are expressed in the C.  Guantanamo is in practical sense, not abroad.  
a) Factors relevant to determining reach of suspension claus: 
i) 1) citizenship and status of detainee and adequacy of process by which status determined; 
ii) 2) nature of apprehension site and detention site; 
iii) 3) practical obstacles inherent in resolving prisoner’s entitlement to the writ.
b) Habeas must entitle meaningful opportunity to demonstrate that he is being held pursuant to the erroneous application or interpretation of relevant law.  When the judicial power to issue habeas corpus properly is invoked the judicial officer must have adequate authority to make a determination in light of the relevant law and facts and to formulate and issue appropriate order for relief, including, if necessary, an order directing the prisoner’s release.  
c) In 1957 in Reed v. Covert, SCOTUS held for first time that provision of bill of rights applied outside US territory to US citizen, based on extraterritorial government action.  Watershed for Neuman under which all previous precedent must be reconsidered because now bill of rights is operating extraterritorially for the first time.  Scalia says foreign nationals never have C rights outside US.  
INDIVIDUAL RIGHTS

1. Slavery and the 14th: 339-348- Due process clause incorporates criminal proceeding restrictions in bill of rights, takings, speech and religion.  
a. Dred Scott v. Sandford 1857: First occasion in which SCOTUS used judicial review to invalidate a major congressional policy.  Scott claims that had been slave, but made free because master voluntarily took him to a free territory.  Taney says even if you’re free, not a citizen.  HOLDINGS:
i. Slaves and their descendents could not be citizens of US and therefore have no diversity jurisdiction (not a citizen of NY), cannot bring state law claim in federal court based on diversity jurisdiction.  
ii. Missouri compromise is an unconstitutional law.  Perhaps should not have reached this issue, but court may have been confused about whether could take a position on diversity jurisdiction or on merits, and so had to address both issues.  
iii. Says that regulatory clause only applies to territories already possessed with gained independence, NW and SW territory.  Wants distinct source of congressional authority over territories to discard the NW ordinance as irrelevant, because prohibited slavery in NW territory.  
iv. Everyone knew since Sommerset in 1770 that bringing slave into free realm makes the slave a free person.  
v. Act of Congress which deprives citizen of property merely for crossing territory could hardly be dignified with the name of due process of law.  Substantive due process Doctrine.   
b. Barron v. Mayor and City Council of Baltimore 1833- Marshal court holds that bill of rights restricts only the national government, not the states.  
c. 14th amendment
i. All persons born in US and subject to its jurisdiction are citizens (overruled dred scot)
ii. No state shall:
1. May not deprive citizen of US of P&I
2. May not deprive person of life, liberty or property without due process.
3. deny Persons equal protection of the law
a. Due process and equal protection understood at time of adoption to affect how CA could treat citizens from China.
iii. Congress has power to enforce these provisions by proper legislation.
b. 15th Amendment guarantees right to citizens to vote, 14th not understood to be accomplished.  Neither state nor fed can deny vote of citizens based on race, color or previous condition of servitude.
d. Slaughter-House Cases 1873- narrow reading of 14th by court, The one pervading purpose in all three amendments is the freedom of the slave race, the security and firm establishment of that freedom, and the protection nof the newly-made freeman and the citizen from the oppressions of those who had formerly exercised unlimited dominion over him.  Privileges and immunities of the United States protected, not those of citizens of the several states.  

i. Already have P&I for state citizens, in Article IV, and construed very broadly to include a lot of things, so not much left for US citizenship to extend to.
1. Right to interstate travel
2. Protection by Fed Gov when abroad
3. Right to petitioner Federal Gov for grievance redress
4. Federal Habeas Corpus
ii. Policy- If all P&I of state citizenship are now P&I of federal protected by federal, than this court is a perpetual censor on the laws of the several states, which is surely not the purpose of the 14th amendment.
1. Art IV P&I.  Content ended up being a broad range of kinds of laws where state is free to say whatever it wants, but once makes that law, must apply the same to citizens of other states.  Nondiscrimination rule.  
2. Field uses same language but means something different.  There is a special set of civil rights that citizens of all free nations must enjoy.  No textually listed anywhere, but we know what they are.  
b. Privileges and Immunities
i. Crandall v. Nevada 1868- right of citizen to come to the seat of government to assert any claim he may have upon that government, to transact any business he may have with it, to seek its protection, to share its offices, to engage in administering its function.  Right to free access to its seaports, to the subtreasuries, land offices, and courts of justices.
ii. Right to demand the care and protection of Federal Government over his life, liberty and property when uon the high seas or within the jurisdiction of a foreign government.
iii. Right to peaceably assemble and petition for redress of grievances
iv. Privilege of writ of habeas corpus
v. Right to use navigable waterways of the US
vi. All rights secured to our citizens by treaties with foreign nations.  
c. Congressional debate:  Congressman John Bingham, one of 14th architect’s, stated repeatedly that intended to reverse Barron and pointed to Bill of Rights (First 8) as main source of protected P&I.  But no public debate about incorporation.  
d. Truncated pot-pouri list of rights which owe their existence to the Federal government, its National Character, its Constitution or its laws. In Madden v. Kentucky 1940: SCOTUS reiterated Miller’s Slaughterhouse decision and upheld VT tax provision.  
1) The Bill of Rights and the 14th: 348-361 Supp 10-13.  
a) Saenz v. Roe: 1999, SCOTUS struck down CA law limiting welfare benefits to residents of less than 12 months to what eligible for in old state, even though Congress passed law specifically allowing them to do this.  Citizens of US have the right to choose to be citizens of the state wherein they reside, states have no right to select their citizens..  
(1) Edwards v. CA invalidates one of the traditional elements of the poor laws relying on the dormant commerce clause, although concurrence refers to P&I clause.  
(2) Saenz expands right to travel into three prongs
(a) Right to travel between states, traced back to Crandall, which was decided before 14th came into effect.
(b) Right to be treated as a welcome visitor (Art. IV P&I) protects citizens of others states during temporary stays.
(c) Right to relocate, change state citizenship, and be treated with equality.  Recognized in Slaughterhouse.
(3) Due process derives from law of land clause of magna charta, and once meant roughly that can’t deprive free men of life liberty and property without proceeding according to the methods of the common law, including grand jury indictment, jury trial, and so forth.
(a) Court majorities have various formulations for due process:
(i) Twining- fundamental principle of liberty and justice that inheres in the very idea of free government contained in due process, but not necessarally double jeopardy, indictment, etc.
(ii) Cardozo in Palko v. Conn.:
1. Must be of the very essence of an ordered scheme of liberty.
2. Must be so rooted in the tradition and conscience of our people as to be ranked as fundamental.
3. Which rights are fundamental? 
a. Everything in C are fundamental
b. nonC rights given by some state law that seem important are fundamental.
c. Some C rights are so fundamental apply against states, but others don’t.
d. Why C non-fundamental rights
(iii) Not just procedural rights, but substantive rights.
1. Palko- Freedom of Speech is the very matrix from which all other rights emerge.  Cardozo.  
2. Habeas Corpus
(iv) Hugo Black Proposed total incorporation, get rid of all discretion to exclude rights or invent new ones.  Would incorporate through P&I.  
i. US v. Guest 1966-  AofC provided people of each state right of ingress and regress to and from any other states, but not in Constitution.  Just considered implicit in a stronger union.  Long recognized as a basic Constitutional right.

ii. Shapiro v. Thompson 1969- Temporarily protected wandering right of interstate migration in equal protection clause of 14th.  Struck down durational residency requirements as preconditions for receiving state benefits.  Law denied welfare benefits altogether to new residents in the first year.  Invalidated TN one year voting waiting period, but upheld instate tuition, invalidated free nonemergency hospital or medical care waiting periods because basic necessity of life.  

iii. Sosna v. Iowa 1975- Rehnquist for majority, upheld one year waiting period for divorce action against nonresident.  Not total deprivation as welfare recipients and indiegent patients since could get full relief at later point in time.  
2) Due Process: interpreted already under 5th amendment: due process of law = by the law of the land in Magna Charta.  1) examine Constitution to see whether process is in conflict with any of its provisions. 2) if not, look to settled usages and modes of proceeding existing in the common and statute law of England, before emigration of our ancestors, and which are shown not to have been unsuited to their civil and political conditions by having been acted on by them after the settlement of this country.  Generally, though not always, implies actor, reus, judex, regular allegations, opportunity to answer, and trail according to some settled course of judicial proceedings.  (Notice and hearing).  
i) Fundamental fairness reflected in due process afford criminal D rights against states that correspond to Bill of Rights guarantees.
(1) Twining v. NJ 1908- Denial of some of Bill of Rights would be denial of due process of law.  Not because enumerated in Bill of Rights, but because of such a nature that they are included in the conception of due process.  
(2) Court majority never accepted view that 14th due process incorporated all provisions of Bill of Rights.  Palko v. Conn 1937- States may appeal criminal cases.  
(a) Incorporated- indispensable condition for nearly every other form of freedom.
(i) Speech
(ii) Right to Counsel
(iii) Condemnation after trial
(b) Not incorporated- not very essence of a scheme of ordered liberty- A fair and enlightened system of justice must be impossible without them.  
(i) Grand jury 
(ii) Self-incrimination- (later incorporated in 1964 by Mally v. Hogan)
(iii) Jury trial (incorporated by Duncan for 2-year sentence in 1968).
(3) Adamson v. CA 1947-  upheld lack of incorporation of 5th non-self-incrimination right.  Due process guarantees a fair trial, and self-incrimination right not applicable to the states.  BLACK DISSENT- Majority’s fundamental fairness approach, essence of a scheme of ordered liberty, too vague and open ended and too subjective. FRANKFURTER Concurrence- Would assume no new abuses since 1791.  
(a) Court later held that right against self-incrimination was incorporated. Mally v. Hogan 1964.  And CA rule allowing prosecution to comment on failure to take stand unC. Griffin v. CA 1965.
(b) Early 1960’s the Warren court began to abandon the fundamental fairness standard and look to Bill of Rights  to ascertain whether provision is essential  to fundamental fairness.
(4) Duncan v. LA 1968- Court agreed that 2-year sentence required jury.  FN 14: Justice White: FUNDAMENTALITY IN CONTEXT (anglo America), NOT ABSTRACT.
(5) All criminal process of bill of rights have been held to apply against states, except grand jury of 5th and excessive bail of 8th.  Second and 3rd amendments and jury right for civil suits at common law not incorporated.  Second could be in McDonald v. Chicago.  Grand jury not incorporated.  
(6) Jot-for-Jot?  
(a) Wolf v. Colorado 1949- Core of 4th amendment guarantee was an ingredient of due process, but that exclusionary rule was not required by the 14th amendment.  
(b) Reversed ruling in Mapp v. Ohio 1961- exclusionary rule is an essential part of the right to privacy recognized in Wolf.  Every detail incorporated now, not just the core.  
(c) Williams v. Florida 1970- Wanted robbery conviction overturned because convicted by 6-person jury instead of 12.  Earlier interpretations assumed 12 jurors necessary, but held 12 jurors not necessary ingredient of trial by jury, just a historical accident.  Harlan: wholesale incorporation, then 12 person juries not required in federal trial.  
(7) Akhil Amar refined incorporation instead of selective incorporation.  Not whether fundamental, but whether truly a private right of the citizen rather than a right of the states or the public generally.  
ii) Analogous problem- Not to acquire territory except to make it a state.  But in Spanish war, SCOTUS said 5-4 on status of territories, and created territories incorporated into US, and non-incorporated appurtenant territories (colonies).  Full bill of rights does not apply to appurtenant territories.  A new doctrine of fundamental rights, only truly fundamental rights apply in overseas territories, like Puerto rico and Guam.  Still alive today.  Another meaning of fundamental right.  Different fundamentals for this one than for incorporation into 14th.  
iii) DC v. Heller- Didn’t reach incorporation, but found that second amendment protecting the rights of the people was an individual right.  Second amendment includes the absolute prohibition of handguns held and used for self-defense in the home.  Doesn’t identify level of scrutiny, but not rational basis, because wouldn’t apply to anything.  Is it a fundamental right that should apply against states under 14th amendment.  
(a) The very essence of a scheme of ordered liberty
(b) Fundamental to the American scheme of _____
(c) EXAM QUESTION
3) Lochner and its demise 362-384: Procedural due process The rise and fall of economic liberty.  Antebellum vested rights protected against legislative interference.  
i) Contracts clause of Article 1 section 10, prohibits states from impairing the obligations of contracts (entered into in the past).  
ii) Calder v. Bull 1798 limited ex post facto to criminal legislation because of adherence to natural law.  Once logic runs out, might defer to legislature, but if violates a fundamental right that everyone should know about, would strike it down.
(1) Dred Scott- losing property by travelling into another territory cannot be termed due process of law- substantive due process.  

(2) Santa Clara County v. South. Pac RR 1886 held corporations are persons within meaning of 14th.  

(3) Chicago v. Minnesotra 1890- rate setting without judicial review violates due process.  

(4) Mugler v. Kansas 1887- Court would look to substance of exercise of police power to see if acceptable.  If purported exercise of police power has no real or substantial relation to those objects, or is a palpable invasion of rights secured by fundamental law, it is the duty of the courts to so adjudge.  

(5) Allgeyer v. LA 1897- Substantive due process is complete- invalidated state law prohibiting obtaining insurance on LA property from marine insurance company not complying in all respects with LA law.  Company not registered to do business in the states.  Liberty includes not only from incarceration, but the free enjoyment of own faculties, to live and work where he will, to hearn livelihood in any lawful calling, to enter into all contracts which may be proper, necessary and essential to his carrying out to a successful conclusion those purposes.  

iii) Lochner v. NY 1905- challenge NY labor law prohibiting bakery employees from working more than 10 hours a day or 60 hours a week. Statute necessarily intereferes with the right to contract between employer and employees, which is part of 14th.  Is this a fair, responsible and appropriate exercise of the police power, or unreasonable, unnecessary and arbitrary interference with the right of the individual to his personal liberty or to enter into those contracts for labor which to him seem appropriate or necessary to support himself and family.  
(a) HOLMES Dissent- punchy sentences, but what do they mean?  
(i) 14th does not enact Herbert Spencer’s social status.  The principle that social life is a struggle between the weak and the poor and that the victory goes to the strong is not Constitutional.  
(ii) Constitution not intended to embody a particular economic theory, either paternalism or lasaiz faire.  
(2) Adair v. US 1908- invalidated federal law prohibiting interstate RR employers from requiring employees agree not to join or remain a member of a labor union.  

(3) Coppage v. Kansas 1915- employer convicted under yellow-dog contract law, right to make contract subset of personal liberty and private property. State may not strike down inequalities that are but the normal and inevitable result of their exercise.   

iv) Withstood attack

(1) Muller v. Oregon 1908- upheld limit on female work hours.  Since healthy mothers are essential to vigorous offspring, the physical well-being of woman becomes an object of public interest.  The inherent difference between the two sexes justified a different in legislation.

(2) Bunting v. OR 1917- upheld law establishing maximum 110-hour workday for all factory workers.

(3) Adkins v. Children’s Hosptial 1923- held DC prescribing minimum wages for women violated due process.  Women can vote

v) 375 Nebbia v. NY- upholds NY minimum milk price law, turning point moving away from Lochner.  In industries affecting the public interest, gov couldn’t regulate so long as didn’t do in confiscatory manner, ensuring reasonable rate of return.  Public interest means just that the government has an interest in regulating the business, not that certain industries are public interest according to Constitution.  Open to hearing the justificiaton.  
vi) West Coast Hotel- Pivotal case.  Overrules Adkins case of 1923- which said that women don’t need minimum wage protections since have vote now.  West Coast upholds minimum wage for women because they are an exploited class of workers.  Questions whether understanding free market as the free operation of market forces.  The lochner approach is gone.  Liberty of contract exists solely as a demand for non-arbitrary government action that can be justified by a rational basis theory that is so minimal that nothing has ever been found to violate it.  
vii) Williamson v. Optical Company- extraordinary deference the court offers in asking whether economic regulation has a rational basis.  Telling opticians that can’t make new lenses without a prescription from opthamologist of optometrist.  Court speculates that legislature might have thought prescription is good time to get eye exam to prevent disease, so could so regulate.  
viii) Carolene Products- prohibit milk shipping where butter fat replaced by vegetable fat.  Arguably better for you than real milk, and probably the result of dairy lobby.  If any set of facts could reasonably support the legislature, the court must uphold it.  Adds famous footnote 4: strong presumption of C of legislation not appropriate if there were a specific provision of the bill of rights involved, or perhaps if legislation restrict political processes which would be expected to repeal undesirable legislation, or where prejudice against discrete or insular minorities curtails these political processes.  
ix) Takings clause not removed from C in 1937, plenty of case thereafter. 
x) Renaisance of economic substantive due process for punitive damages in 1990s.  Either mysterious that fits there, or shows that it could expand.
Equal Protection 
1. 486-500: Equal Protection- court subjects all classifications to rationality requirement, but presumes some classifications are more rational than others.  Slaughterhouse limited to race, Warren court extended to gender, alienage, and illegitimacy, and to burdens of fundamental interests such as voting and court access, but not food, housing or education.  For non-race classification must have some rational basis.  
a. Three tiers in practice

i. Strict scrutiny of race discrimination and its analogues (inherently suspect).  Regulation must serve compelling governmental interests and be essential to those interest- the least restrictive means.
1. Relaxed strict scrutiny, for affirmative action.

2. Measure actual government purpose.

ii. Intermediate scrutiny of gender discrimination, in some ways like race discrimination and in others cases not similar.- Important governmental objective and substantially related to achievement of those objectives
iii. Rationality review for other classifications, including socioeconomic laws, age, disability, and sexual orientation that not inherently suspect.- Rational relationship to legitimate ends. 
1. Heightened rationality review when animus is at work.

2. Often reviews for conceivable government purpose, even if hypothesized after the fact.

Race Discrimination-

iv. Framers expected 14th to be primarily enforced by Congress.  STRAUDER v. WVa 1880- Blacks excluded from jury for black man in murder case by state law.  Court held that should have been removed to federal court and found the law unC.  Equal protection means that no discrimination shall be made against the colored race because of their color.  Celtic Irishmen would also be inconsistent with the spirit of the amendment.  The very fact that colored people are singled out and expressly denied by a statute all right to participate in the administration of the law, as jurors, because of their color, is practically a brand upon them, affixed by the law, an assertion of their inferiority, and a stimulant to that race prejudice which impedes securing to them equal justice.  
v. Plessy v. Ferguson 1896- court approves segregationist laws as consistent with equal protection as separate but equal fiction in publicly regulated activities further from the core of government.  Object of 14th undoubtedly to enforce the absolute equality of the two races before the law, but could not have intended to abolish distinction based upon color or to enforce social, as opposed to political equality, or commingly unsatisfactory to either race.  Separation does not necessarily imply inferiority and has been generally recognized as a legitimate exercise of the police power.  Every exercise of the police power must be reasonable and extend only to such laws as were enacted in good faith for the promotion of the public goods, and not for the annoyance or oppression of a particular class.  

1. STANDARD: Legislature may act with reference to established usages, customs and traditions of the people and with a view to promote their comfort and preserve the public peace and order.  Under this standard, cannot say this law is unreasonable or more obnoxious to 14th than school segregation, which is unquestioned. If reasonable in the exercise of a permissible government power, they don’t violate equal protection.  
2. 14th prevents one race from being civilly or politically inferior because civil and political rights must be equal, but does not prevent social inferiority, Constitution cannot put them upon the same plane.

3. Primary meaning of civil rights in modern era is anti-discrimination law, when people treated differently with regard to race, inherent that civil rights involved because anti-race-discriminaiton is a civil rights category.
4. HARLAN Dissent- Our constitution is color blind and neither knows nor tolerates classes among citizens.  
a. Harlan’s may not argue for social equality or even equality in the provision of government services, but equality in the exercise of one’s civil rights, which include freedom of contract, movement, right to own property, be protected against violence.  A variety of classic rights, but not perhaps under all things, even under law.  
b. But civil rights does not include political rights.  Explains why when 14th decreases representation in congress when barred portions of population from voting.  15th amendment needed.  Voting rights believed to be outside the 14th amendment.  
5. Going to school, or receipt of government service, may be neither political nor civil right, may be a third category, like receipt of support for the poor.   

vi. Public education and Brown: Pressured adherence to the equal part of separate but equal by challenging the lack of material equality, focusing first on graduate and professional schools.  

1. Missouri v. Canada 1938, MO must provide black law student with equal school facilities within its own borders or admit to white school, out-of-state school because no black law school not enough.  
2. Sipuel v. OK 1948- reaffirmed Gaines.

3. Sweatt v. Painter 1950- required admission of blacks to U Texas law school even though recently established law school for blacks.  No substantial equality in number of faculty, variety of courses, and opportunity for specialization, size of student body, scope of courses, availability of law reviews.  Black school cannot be effective in isolation from individuals and insittuiton with which the law interacts, and 85% of population excluded, including most lawyers, witnesses, jurors, judges, and other officials.  

4. McLaurin v. OK 1950- Admitted to white graduate school but required to sit in separate section.  Impaired the ability to study, engage in discussion, exchange views with other students and to learn profession. Segregated student in integrated school not enough.
vii. Brown v. Board I 1954- First interpretations proscribed all state-imposed discrimination against the Negro race.  Today education is the most important function of state and local government.  Compulsory attendance, greater fund expenditures demonstrate recognition of importance of education to democratic society, even armed forces service, the foundation of good citizenship.  Educational opportunity, where the state has undertaken to provide it, is a right which must be made available to all on equal terms.  Segregation generates feeling of inferiority as to status in community affecting hearts and minds in way unlikely to ever be undone.  Separate educational facilities are inherently unequal.  Equal protection, need not discuss due process.  
1. Systematic dismantling of a caste system that Plessy had allowed to be erected, and court in Brown is trying to dismantle.  So other forms are impermissible when they occur in a caste system?  Or impermissible even absent the context of a caste system?  
2. Constitution color blind with regard to everything absolutely, or required to prevent discrimination of government actions even when not part of caste system.  
3. Foreign policy: looks bad in cold war against soviet union.  

4. Bolling v. Sharpe 1954- racial segregation in DC public schools violated due process of 5th amendment.  Equal protection more explicit safeguard, so not always interchangeable.  But discrimination may be so unjustifiable as to violate due process.  Segregation in public education not reasonably related to proper government objective, imposes a burden that is an arbitrary deprivation of liberty in violation of due process.  Unthinkable that Constitution would impose a lesser burden on Federal than States.  Equal protection component of the due process clause of 5th amendment is part of substantive due process.  Not new in Bolling, shumatsu. Standards are usually the same for state and federal government action, called reverse incorporation of 14th into the 5th. Substantive due process updated to take into account the equality principle of the 14th.  
5. Golf Colorado and Santa Fe RR pg 486, v. Ellis, TX statute discriminated against RR companies.  Corporations are person within 14th.  
viii. Post 1937- equal protection becomes traditional rational basis test most of the time.
1. Traditional rational basis test- except when racial discrimination involved, statutory unequal treatment is upheld unless the unequal treatment is not rationally related to any legitimate state interest, unless not state of facts can reasonably be conceived that would justify it.

a. Railway express case- typical and not important.  Best known for Jackson concurrence.  Police commissioner  bans ads on non-delivery vehicles for own businesses.  

b. RR Retirement Board v. Fritz- Congress gets rid of vested dual benefits of those unretired no longer associated with RR but saves those still associated with the RR because drafted by industry and misled Congress.  Majority: don’t care what actual purpose was, but that rationally related to legitimate purpose that could have been actual, but actual is C irrelevant for majority    Tautology, every statute servers purpose, because allowed to get passed.

c. Actual purpose- Gerald Gunther argued for newer equal protection, greater backbone to traditional rational basis test.  Rather than hypothesizing a purpose, court should focus on the actual purpose of the statute and measure rational connection to that purpose.  Maybe some over-inclusiveness and some under-inclusiveness.  Some cases written that way, some opinions, including Brennan dissent in Fritz, claim that rule is looking at the actual purpose.  

d. Tax case- WVa, Tax assessment is not reasonably related to state purpose, because state itself told us illegal under state law.  

e. When actual purpose is obviously illegitiatmte, courts finds self psychologically impaired from accepting plausible rational purpose relationship.  But most of the time, if just some big interest group being defended by statute, find some way to rephrase interest group with public benefit.  GOV LAWYERS JOB to sanitize purpose to public benefit and explain how statute operates to achieve that end.  Rational basis really a test of would you have to be insane to think this would work.  

f. We empower the courts to make independent findings for racial discrimination, but not for other fields.  Justification?

i. Carolene Products- RR express can take care of its own interests in legislative process.  If they can’t lobby by themselves, can form coalitions with other business groups.  No obstruction to accumulation of political power so that they are not always on the losing end of the political process.  Discrete and insular minorities who are blocked from coalition by public prejudice.  
ii. Critique of Carolene- concentrated groups prevail in collective action problems, it is diffuse groups that have difficulty organizing and resolving problems.  

iii. Does rational basis test serve any purpose whatsoever besides legitimating products of legislative process and then randomly striking like lightening to invalidate the occasional case?  

iv. If equal protection is understood broadly as protection against arbitrariness and government exercise of mere will, mere exercise of power, or because of animus?  

1. TX hated the RR, East centered.  Charged too much, caused fires.

2. Seems mostly to work to prevent animus in the cases where the court does not sincerely apply them

v. When does something get struck down?

1. Infrequently, like in USDA v. Moreno where food stamps limited to households of related people.  Very poor, disabled people denied foodstamps.  Case reasons that the poorest and most in need are most likely to not live as preferred with relations, but pool together by necessity.  Famous for looking at legislative history, reflects concern that food might otherwise go to hippie communes.  The desire to harm a politically unpopular group is not a legitimate government interest.
a. Justices were playing with the actual purpose criteria

b. Part that animus expressed in legislative history, which is classically irrelevant to traditional rational basis test.  

2. Oleoch case v. Village Millbrook- sued city, then needs water hookup, so city requires extra land give up.  Ultimately town gives up, P sues for damages in the interim.  A class of one.  Vindictive behavior of village council.  Council says no group here, no equal protection on class of one.  District agrees, SCOTUS says there can be a class of one.  No legitimate government purpose in treating me differently.  Not that mistakenly treated differently, but with animus.  

vi. Engquist v. OR Dept Agriculture 2008- class of one in public employment.  Fired because boss hated me and not for any legitimate reason.  Jury found for P, judge let that happen.  SCOTUS majority says cannot allow class of one claims in public employment.  Public employment decisions supposed to be individualized determinations of whether good employee or not.  Court feels entitled to write rules and subrules within the doctrine.

2. Legaly mandated segregation unC in other public facilities in brief per curiam orders citing Brown.

a. Baltimore v. Dawoson 1955- beaches

b. Gayle v. Broder 1956 buses

c. Holmes v. Atlanta 1955 golf courses

d. New Orleans v. Detiege 1958 parks

e. Turner v. Memphis 1962- municipal airport restaurant.

f. Johnson v. Va 1963- No longer open to question that a State may not C require segregation of public facilities in overturning contempt conviction for refusal to comply with stat ejudge order to move to section of courtroom reserved for blacks.

3. Theory of Brown

a. Color-blindness- race is never a permissible basis on which to distribute public benefits or burdens.  Separate is inherently unequal, and Harlan C is color blind.

b. Caste- Race impermissible basis for distributing public benefits and burdens when it has a social and psychological effect of stigmatizing or subordinating a racial groups. Harlan dissent- no superior dominant ruling class of citizens, no caste here.  A and B reinforce each other here, but affect affirmative action.

c. White supremacy- impermissibly tainted product of white supremacy that disenfranchises blacks.  So all black school would be permissible if voluntarily created by predominantly black political bodies.
d. Integration- empirical supposition that integrated schools would produce better educational results for black schoolchildren?

4. 14th amendment adoption rather clearly demonstrates that it was not expected in 1866 to apply to segregation, so decision reflected moral standards of 1954, not 1866.  This was a constitution, capable of growth.

5. Based on empirical evidence, what if evidence demonstrates better to be in segregated schools.  Thomas in Jenkins v. Missouri 1995- Segregation was not unC because it might have caused psychological feelings of inferiority, but because state actors engaged in intentional discrimination.  

ix. Brown v. Board II 1955- Personal interest of P in admission to public schools as soon as practicable on a nondiscriminatory basis.  Courts must require a prompt and reasonable start towards full compliance.  Burden on D to prove that more time necessary in the public interest and in good faith.  WITH ALL DELIBERATE SPEED.  
x. Cooper v. Aaron in 1958 -Reaffirmed Brown in face of official resistance in Little Rock, Arkansas.  Eisenhower dispatched National Guard troops.  Integration really took off with civil rights act of 1964, conditioned federal funds for education on state compliance with desegregation.  After other branches had accepted Brown, court ruled frequently on implementation.

1. Green v. County School Board 1968- freedom of choice plan did not adequately comply with Brown mandate, after three years of operation, no white child chose black school and 85% of black kids still in black school.  Racial identification remains complete and the transition to a unitary nonracial system is the ultimate end to be brought about. Because state created dual system, affirmative duty to make unitary system.  
2. Swann v. Charlotte Mecklenburg Board 1971- School adopted geographic zoning and free transers.  By 1969 half of black students were in white schools, but remainder in all black schools.  Lower court appointed own expert and accepted his plan, which redrew district lines and bussed elementary student.  SCOTUS affirmed unanimously.  Once right and violation have been shown, district court’s equitable powers are broad.  District may use frank and drastic gerrymandering of school district and attendance zones against schools substantially disproportionate in their racial composition.  May use busing unless the time or distance of travel is so great as to risk either the health of the children or impinge on the educational process.  Once integration accomplished, need not continue to change to maintain balance.

3. Keyes v. School district 1973- Outside the south where didn’t have de jure segregation.  District-wide remedies may rest on findings of intentional discrimination in only part of the district where the P proves that the school authorities carried out a systematic program of segregation affecting a substantial proportion of the students, teachers and facilities or where intentional segregation in one are was probative as to intentional segregation in other areas.  Rehnquist dissented, ok to gerrymander to fix segregation, but where always neutrally drawn boundary lines, not ok.
4. Milliken v. Bradley 1974- reversed lower court order directing interdistrict remedies in Detroit metro area after finding de jure segregation in City of Detroit.  Absent an inter-district violation no basis for inter-district remedy.  Must first be shown that racially discriminatory acts of state or local school districts, or of a single school district, have been a substantial cause of inter-district segregation.  Interdistrict remedy available when racial discrimination in one district caused segregation in another district, or where lines deliberately drawn on the basis of race.  

5. Missouri v. Jenkins 1990- Court limited the power of federal courts in implementing segregation to impose fiscal burdens on states and localities.  School district approved desegregation plan that would cost $450 million, District court can not order tax increase directly, but could authorize or require a levy on property taxes at a rate adequate to fund the remedy and can enjoin state laws that would prevent this.  

6. Missouri v. Jenkins 1995- federal court could not order salary increases and remedial education programs because student achievement was lagging.  Nature and scope of remedy must be determined by the violation, federal court decrees must directly address and relate to the constitutional violation itself.
7. Board OK v. Dowell 1991- De jure segregated at Brown, bussing since 1972.  Court terminating case in 1977. Demographic changes burdened young black children, so neighborhood school system of K-4 in 1984, some said segregation.  Appeals held 1972 decree remained in force and imposed an affirmative duty not to take any action that would impede the process of disestablishing the dual system and its effects.  SCOTUS reversed, federal supervision intended to be temporary to remedy past discrimination, not for perpetuity.  Dissent said 65 year of segregation not remedied by 13 of desegregation.  Ignores how stigma can persist even after stops enforcing segregation.  Remedial decrees must last until the effects have been finally eliminated.  

Rational Basis Equal Protection, 
b. Minimum rationality review of economic regulation- 625-638: any concievable rational relationship to a legitimate government end.  Anything less would leave it to being a political question.  

i. Two alternatives: 

1. classification must be reasonable, not arbitrary, and must rest upon some ground of difference having a fair and substantial relation to the object of the legislation, so that all persons similarly circumstanced shall be treated alike.  Royster Guano v. Va 1920; 

a. Less deferential, never fully abandoned.

2. when the classification is called in question, if any state of facts reasonably can be conceived that would sustain it, the existence of that state of facts at the time the law was enacted must be assumed.  Lindsey v. Natural Carbonic Gas 1911.  
a. More deferential

b. Set the tone for future cases.

ii. Railway Express Agency v. New York 1949- upheld against equal protection challenge a municipal ban on advertising on trucks for hire but not for carrying one’s own goods.  It is no requirement of equal protection that all evils of the same genus be eradicated or none at all.  JACKSON Concurrence- court strikes down for due process instead of equal protection and should be the other way around so that government’s can still regulate to avoid certain problems, but must merely regulate more broadly.  Equal protection means that governments must exercise their powers so as not to discriminate between their inhabitants except upon some reasonable differentiation fairly related to the object of regulation.  Not just abstract justice- most effective practical guaranty against arbitrary and unreasonable government is to require that the principles of law which officials would impose upon a minority must be imposed generally.  
1. Deference to ends- Kotch v. Board 1947- upheld LA nepotistic pilotage laws granting state certificates only to relatives and friends of incumbents.  Patronage pure and simple? Pilotage unique in LA history, preserve close-knit community.  Post-hoc?

2. Deference to means-ends relationships- Minimal rationality court allows legislature to act under inclusively, one step at a time.  Williamson v. Lee Optical 1955- rejected equal protection and due process challenge to optician regulation. Equal protection goes no further than invidious discrimination.  One step at a time rationale ultimately subverts any real judicial scrutiny of special interest legislation.  

3. Morey v. Doud 1957- court invalidated an exemption by name of a particular company from a general regulatory scheme.  Imposed financial responsibility requirements on businesses issuing money order except American Express.  Exemption created a closed class, grant of economic advantage to a named company bore no reasonable relation to the purpose of the law.

4. But New Orleans v. Dukes 1976- overruled Morey as aberrational, returned to highly deferential toward economic preferences.  Upheld against equal protection challenge a New Orelenas provision that exempted pushcart food vendors who had continually operated for eight years from prohibition against such vendors.  Rationally furthers the purpose of preserving the appearance and custom valued by the residents and attractive to tourists.  Exempted vendors might have had a greater reliance interest and may be part of distinctive character.

5. Exceptions of classifications based on animus- USDA v. Moreno 1973- Invalidated food stamp provision defining households as groups of related persons.  Discriminated against other group living arrangments.  Purpose  to raise nutrition levels among low-income households and strengthen agricultural economy.  Exclusion of unrelated persons is clearly irrelevant to these purpose and wholly without rational basis.  Intended to preven hippies form participating, bare congressional desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.  Purporting to apply rational basis review.   
6. No such animus in NYC Transit v. Beazer 1979. Upheld exclusion of all methadone users from Transit Authority employment.  District said that because 75% of users over one year were free of illicit drug use and applied to non-safety sensitive jobs, exclusion had no rational relation to the demands of the job.  Reversed because rational that so long as chemically dependent, uncertainty persists.  Passed partially because public outcry to know past users and current methadone users employed.  
7. Rationality with a bite, without animus: Allegheny Pittsburgh v. Webster 1989- WVa property tax must be uniform according to value.  Gross disparities in assessed value of comparable properties. 8 to 35 times the value as comparable property, assessment system violated equal protection.  Undervaluing of others’ property denies petitioner equal protection under the law.  

8. Nordlinger v. Hahn 1992- upheld proposition 13, imposing an acquisition-value property tax system benefiting longer-term property owners at the expense of newer property owners at expense of newer owners.  Alleghany was the rare case where the facts precluded any plausible inference that a reason for the unequal assessment practice was to achieve the benefits of an acquisition value tax scheme.  Proposition 13 was enacted precisely to achieve those benefits.  
9. Willowbrooke v. Olech 2000- Village demanded 33-foot easement as a condition of connecting her house ot the water supply, but required only 15 feet from other owners.  Said because filed unrelated successful lawsuit against the city, but court addressed as irrational, without regard for animus. 

10. Even naked special ineterst deals may escape judicial redress.  

iii. US RR Retirement Board v. Fritz 1980- District said granting dual benefits to those still active in the RR business was not rationally related to congressional purpose of insuring solvency of the RR retirement system and protecting vested benefit.  Because Congress could have withdrawn benefits form all employees, not impermissible to draw lines between groups of employees for purpose of phasing out benefits.   Only question is whether Congress achieved its purpose in a patently arbitrary or irrational way.  Irrelevant whether this is actually the reason, because legislature need not articulate means for enacting statute, especially when statute necessarily draws lines.  Brennan Dissent-Purpose was to preserve vested benefits, then preserves only some vested benefits.  Drafted by outside parties, who then misstated and said that all vested benefits were saved.  
iv. Stricter rational basis scrutiny?

1. Higher scrutiny for all minorities who have an inadequate say in the governmental process whether or not a classification disadvantaging them is suspect.

a. Deference assumes winners and losers balance out over time, but entrenched winners.

b. Extend to diffuse and anonymous majorities like consumers/gays?

2. Roots in civil republicanism and civil virtue, so impermissible to award opportunities to one group rather than another simply on the basis of naked preferences, legislation must be justified by public values rather than compromises among private interests.  Posner- legislation is outcome of power struggle clothed in rhetoric of public interest.
3. Court should engage in more serious, less deferential review in order to discipline legislatures and assure that the legislative means genuinely promote articulated governmental purposes.   Scrutinize means instead of ends, judiciary doesn’t make up rationales. 
v. Under rational basis test, it is said that legislature may proceed only one step at a time, applying legal principle to one group before extending the law more broadly.  Exemplified in Railway express case and Williamson v. Lee Optics.  .  So some limits on step approach.  
1. Strangest thing about one step at a time is that never required by court to take the second step.  
2. Equal protection applies to legislative, judicial and executive actions.  Black letter law is that all treated the same under rational basis test.
3. How do we think of the rational basis test in relation to equal protection clause
a. ACTUAL CONTENT- That content of equal protection clause in regards to classifications of regulations that don’t require strict scrutiny, your right is a right not to be treated differently unless facts could reasonably be conceived that will make the unequal treatment rationally related to a legitimate state interest?
b. FILTER-Or that the real right is not to have legislation adopted or rules adopted that treat you less favorably out of hostility.  Is rational basis operating as a course and generous filter that lets most instances pass through but on rare occasions by excluding the possibility of any rational basis in legitimate gov interest catches some government action that was motivated by subjective hostiliy.  Not the content of right, but filter that does imperfect job of detecting it.  Real right not to be object of hostility.
c. DOCTRINAL RULE TO IMPLEMENT-Doctrine created by courts to implement other content of equal protection clause, but which courts do not directly apply, instead apply through the application of this rule.  Stevens claims that equal protection is ultimately a demand for legislative impartiality.  
4. Various tests of means-ends scrutiny.
a. Rational basis test- is the use of the classification rationally related to avhicing a legitimate government interest.
b. Strict scrutiny- necessary to achieving a compelling government interest
i. Sometimes called narrow tailoring, use should fit very closely to what is required for the use.  
ii. Was used before 1960, but meant something different then.  The definition of strict scrutiny is a creation of the 1960’s.  Before that it was not a term of art.
c. Intermediate scrutiny- substantially related to an important government interest.
c. Strict Scrutiny and Racial Classifications 500-17.  – Government actions that expressly discriminate against a racial minority are subject to strict scrutiny, most rigid scrutiny.  
i. McLaughlin v. Florida 1964- invalidated criminal adultery and fornication statute prohibiting cohabitation by interracial unmarried couples.  14th Amendment purpose to eliminate racial discrimination from emanating from official sources in the States, which renders racial classifications constitutionally suspect and subject to the most rigid scrutiny, and in most circumstances irrelevant to any C acceptable legislative purpose.  

ii. Loving v. Va 1967- Criminal scheme to prevent marriages solely based on racial classifications violates the 14th amendment.  C prohibits arbitrary and invidious discrimination (invidious still used, but not precisely defined). White supremacy and racial integrity is not legitimate purpose.  
1. We reject the notion that the mere equal application of statute containing racial classifications is enough to remove the classification from the 14th’s proscription of all invidious racial discriminations.

2. At the very least, equal protection demands that racial classifications, especially suspect in criminal statutes, be subjected to the most rigid scrutiny, and to be upheld must be shown to be necessary to the accomplishment of some permissible state objective independent of racial discrimination which was the object of the 14th amendment.  

3. Purpose of this law, since only prevent interracial marriage involving whites, was White Supremacy.  

4. Why apply strict scrutiny instead of rational basis?  Why not absolute rule? Mainly worried about the original purpose of equal protection clause to end the systematic subordination of a racial group, so why isn’t rational basis enough?  Not a very strong filter, and tangential.  Would give too much deference to legislature.  
iii. Interracial remarriage and child custody- PALMORE v. Sidoti 1984- HOLDING: the reality of private biases and possible injury they might inflict are not permissible considerations for removal of an infant child from the custody of its natural mother.  C cannot control such prejudices, but neither can it tolerate them.  Private biases may be outside the reach of law, but the law cannot diretly or indirectly give them effect.  .

iv. Facially symmetrical race-based laws

1. Classifying according to race is more likely to reflect racial prejudice than legitimate concerns; race not person dictates the category.  Palmore v. Sidoti.  

2. C is color Blind.  Harlan Dissent in Plessy.

3. Some suggest per se rule against racial classifications.  Others say facial symmetry is a mirage.  

v. Permissible uses of racial criteria: In Johnson v. CA 2005, court held that strict scrutiny must be applied to state policy of segregating prisoners by race even where preventing racial gang violence was the justification.  Special circumstances of prisons may justify racial classifications in some context.  Strict scrutiny should take them into account.  Earlier case in 1960s Lee v. WA references just such a hypothetical, if race riot in prison, for limited time to establish order, segregation might be necessary.  A few days, not a few months.  
1. How do we understand that, as injured if not necessary for compellinginterest, but if not, not injured, or that balancing, always an injury, but sometimes your right has to yield.  
2. Or as a filter- as an individual you have a right not to be a victim of hostile, prejudiced racial discrimination, and hard to detect it, so Strict Scrutiny as a strict filter.  
vi. Facial discrimination against racial minorities- Strict scrutiny of racially discriminatory laws. Korematsu v. US 1944- executive order barring Japanese from West Coast Zone survived scrutiny.  Pressing public necessity may sometimes justify the existence of such restrictions; racial antagonism never can.  Scope of racial classifications extended beyond protecting African Americans or only race or color to national origin, ancestry or ethnicity.  Korematsu is clearly a case of court filtering.  Black thinks he is asking whether military acted out of prejudice, or out of genuine reasons of military necessity.  Majority is not applying strict scrutiny as we now apply it, but was looking for a subjective hostility.  Murphy finds it in the dissent.  Jackson dissent is fascinating, saying unC military order, may have been necessary, but don’t let the court validate it.  
vii. Racially discriminatory purpose and effect

1. Racially discriminatory application of facially netural laws- 
2. Racially discriminatory purpose underlying facially neutral laws- Declined to find race discrimination in facially neutral laws with a racially disproportionate effect. But if extreme disproportionate effect, infer discriminatory purpose.
a. Gomillion v. Lightfood 1960- infer discriminatory purpose from redrawing voting boundaries in way that excludes all but 5 of 400 negroes but no whites.  A mathematical demonstration that legislation solely concerned with segregating the raced for voting.

b. Griffin v. County School Board 1964- Closed schools and gave private school grants to white kids.  Inferred purpose.  Can close schools, but not for that purpose.
c. Palmer v. Thompson 1971- purpose not inferred; Had not acted unC in closing its public swimming pools after ordered desegregated.  BLACK Majority: No case in this Court had held that a legislative act may violate equal protection solely because of the motivation of the men who voted for it.  Extremely difficult to ascertain motivations.  Inferred purpose cases really focused on the actual effect of the enactments, not on motive.  Decided before Washington v. Davis, and language completely inconsistent with Davis.  WHITE DISSENT: Closing pools is an expression of official policy that Negroes are unfit to associate with whites.

viii. Facially neutral laws with racially discriminatory effects.  Should de facto discrimination be trated like de jure, purposeful discrimination?  NO.  Washington v. Davis 1976- Police in DC have to pass written test for verbal ability and reading comprehension.  Blacks don’t pass as much, not tied to reliable job performance as police officer.  Does not violate equal protection clause.  Discriminatory impact, but not shown to be based on discriminatory purpose, and so only rational basis test applies.  Purpose or intent to segregate differentiates de jure from de facto.  Discriminatory purpose need not be express in statute and disproportionate impact is relevant.
1. A prima facie case of discrimination purpose may be proved by absence of Negroes on a particular jury combined with failure of jury commissioner to be informed of eligible Negro jurors in the community or with racially non-neutral selection procedures.  When prima facie case is made out, burden of proof shifts to state to show that permissible selection criteria and procdedures have produced the monochromatic result.
2. Disproportionate impact is not irrelevant, but it is not the sole touchstone of an invidious racial discrimination forbidden by the C.  Standing alone, it does not trigger strict scrutiny.
3. STEVENs Concurrence- Line between discriminatory purpose and impact is not nearly as bright and critical as reader of opinion might assume.
a. 14th only gives Congress power with regard to enforcement against the states.  But not empowered to immunize itself against the 14th.  
b. Could require narrow tailoring but accept only a reasonable interest instead of a compelling interest.  
c. Standards of review continuum
i. Absolute prohibition
ii. Strict scrutiny
iii. Intermediate scrutiny
iv. Rational basis
v. Not limited.  
d. Pg 512- White- EVERYTHING HAS DISPARATE IMPACT on historically disadvantaged groups who end up on average having a lower socio-economic status GIVEN THE DISTRIBUTION THAT EXISTS.  Only AA laws or entitlements to the very poor would not have disparate impact on the poor.  
i. When comes to AA, absolutely, court seems to tell us that a group that is randomly chosen (like opticians) or less randomly but still rational basis (like physically disabled) can get AA without string judicial review.  But racial minorities who get higher scrutiny will also have higher scrutiny for AA.  The more likely they need it the more likely it is to be unC.  
e. Court’s effort not to scrutinize solely on the basis of disparate impact, requires discriminatory purpose.  But disparate impact is not irrelevant, just not sufficient in itself.   Sometimes so egregious that can use it to demonstrate purpose.  INFER the PURPOSE from the IMPACT, infer purpose to do it because of it’s racially discriminatory effect, not just to do it and shrug off the discriminatory effect.  
f. Discriminatory element can be one element of discriminatory intent, or if extreme enough, the sole element, like Gomillion v. Lightfoot.
i. Change from normal procedure
ii. Statements of intent
iii. Leg or admin history
iv. History of discrimination
v. Even Rehnquist said historians showed purpose of ALA Constituion of 1901 to disenfranchise AA.  
vi. [Purpose anaylsis ties to immutable characteristics, because if not immutable, the people can adapt to the law]
vii. Subjective purpose is irrelevant, just want to know what they did.  A pretext may tell us what the real intent was.  But subjective intent is key to what the standard of review will be.
g. Davis Court just saying that the equal protection clause doesn’t require the Title VII standard of review.  Disparate impact idea comes from the statute.  
4. Decisions following WA v. Davis confirmed that racially discriminatory purpose may still be inferred even absent the stark statistical disparities involved in Wa, Gomillion and Griffin.  
a. Arlington Heights v. Metro Housing 1977-City refused to rezone to allow government subsidized multi-family housing.  Davis does not require P to prove that the challenged action rested solely on racially discriminatory purpose, need only show that a discriminatory purpose has been a motivating factor in the decision.  May be demonstrated by circumstantial and direct evidence of intent, and the impact of the action may be the starting point.
i. P proving state had at least partially discriminatory motivation shifts burden to state to establish same decision would have resulted even if impermissible purpose had not been considered.
ii. In this case, did not prove discriminatory purpose 
b. Rogers v. Lodge 1982- affirmed lower court findings of racially discriminatory vote dilution from circumstantial evidence surrounding at-large election system. 53.6% of population and 38% of voters were black.  No Negro ever elected.  At large voting schemes and multimembers districts tend to minimize the voting strength of minotiry groups by permitting the political majority to elect all represenatitives of the district.  Discriminatory intent need not be proved by direct evidence.  Because it is sensible to expect that at least some blacks would have been elected in Burke County, the fat that none has ever been elected is important evidence of purposeful exclusion. 
c. Hunter v. Underwood 1985- struck down facially netural law as in fact reflecting racially discriminatory purpose because of starkly disparate impact and circumstantial historical evidence.  Constitution disenfranchised all persons convicted of crimes involving moral turpitude.  Rehnquist affirmed, saying though facially racially neutral, had clear racially discriminatory impact because disenfranchised 10X blacks as whites.  Zeal for white supremacy at convention.  Selected crims like vagrancy, adultery, and wife beating thought to be more commonly committed by blacks.
Affirmative Action- 
d. racial classifications disadvantaging minorities are suspect and are permissible only for compelling justifications.  Introduces same issue of form and substantive equality as Washington v. Davis.  
i. Bakke case was the first confrontation, UC Davis medical school set aside race spots.  4 said no C issue because statute prohibits race-conscious admissions.  5 think does not prohibit.  4 of them think it should be judged by intermediate scrutiny, not SS or rational basis.  Justice Powell is the one in the middle.  Think SS applies but is satisfied [by individual attention to candidates].  
ii. In 1980 get Fullilove decision, federal set aside program for contractors.  Don’t have to decide what standard of review, because would be upheld under any standard.  But defer to Congress because of section 5 of 14th amendment to remedy discrimination that exists out in the world.  This requires our deference to Congress’ decisions in way we wouldn’t be to the states.  
iii. In 1989 Croson case settle on the position that is still today.  Majority of Court including O’Connor and Kennedy in favor of SS for AA of state and local governments.  Scalia and O’Connor sidestep Fulilove, different standard for states, require more.  
iv. In Adarand reject their own position, judge congress by the same standard as the states.  ALL racial classicafications, by federal or state, are subject to SS.  Adarand 1995.
v. Adarand Constructors v. Pena 1995- Federal law gives general contractors on federal projects financial incentives to hire subcontractors controlled by socially and economically disadvantaged individuals, and presumes minority races to be such individuals.  Subcontractor that submitted the low bid but lost because of incentives sued under equal protection component of Fifth Amendment’s Due Process Clause.  Appeals rejected, SCOTUS vacates and remands.  
1. Std: Gov concedes that race-based rebuttable presumption is subject to some heightened level of scrutiny. Three general propositions about governmental racial classifications.
a. Skepticism- racial or ethnic preference must receive a most searching examination.
b. Consistency- equal protection std review does not depend on which race is burdened or benefited. (all strict)
c. Congruence- 5th equal protection same as 14th.
d. Any person, of whatever race, has the right to demand that any governmental actor subject to the C justify any racial classification subjecting that person to unequal treatment under the strictest judicial scrutiny.  
e. HOLDING: All racial classification, imposed by federal state or local governmental actor, must be analyzed by a reviewing court under strict scruinty.  Such classification sare only C if narrowly tailored measures that further compelling governmental interests.
2. Whenever any level of  government treats any person unequally because of his or her race, that person has suffered an injury that falls squarely within the language and spirit of the C’s guarantee of equal protection.  So must be balanced with government purpose under strict scrutiny. Applying SS to all racial classications is best way to ensure detailed examination of ends and means.
3. Stevens Dissent- Remedial race-based preferences reflect the opposite impulse: a desire to foster equality in society.  When federal law, all citizens are represented in the decision, but not when a state law.  Congress should receive greater deference than states.
4. Ginsburg dissent: Congress may conclude that a carefully designed AA program may help to realize the equal protection of the laws promised since 1868.  SS should be fatal for classifications burdening groups that have suffered discrimination in our society, but not when helping them.  
5. O’Connor turns to address three principles of equal protection, skepticism, consistency, and congruence.  She made these terms up.  
6. What is the purpose of SS, what are we accomplishing?  Fatal in fact
a. Prevent moral wrong
b. Prevent unfair disadvantage
c. Make up for defects in democratic process (Carolene Products FN 4).  
d. Acting as a filter on the content of the right designed to smoke out unC purposes.  
i. Every time you are treated differently because of race, no matter what race you have, you suffer a C cognizeable injury.  SS is to balance whether that injury is outweighed by government’s need to do what it is doing.  
ii. If filter, what trying to smoke out?
1. Expressive effect is harmful, but exists even if passes SS. 
2. Reinforces that there are these races, but says that state interests in diversity or best education is more important.
7. What does court see as wrong with AA
a. Reinforces ways of thinking about race in society.  
b. Dislike the point system because seems arbitrary and contrary to equal protection.
i. Doesn’t help disadvantaged- AA tends to benefit the most privileged of the groups targeted by AA.
ii. Doesn’t increase classroom diversity.
c. O’Connor says maybe in 25 more years it will be time to stop.  AA not supposed to be forever.  One concern is that will be forever because built into the structure of politics and expectations.  

d. Thomas says AA harms even the beneficiaries

i. stigmatizes them

ii. Makes them dependent upon them

iii. create attitude of entitlement to them

iv. AA becomes allocation systems for which one can argue in politics.  Permanent ways of arguing for the proportional distribution of goods regardless of the need.  

e. Perhaps one of the purposes of scrutiny is not to smoke out prejudice but to smoke out the politics of unjustified demands.  

f. Dissent argues for intermediate scrutiny of benign discrimination, like remedial action.  O’Connor says that presupposes you can tell them from the others.   Only way to distinguish malign and benign is by subjecting them to strict scrutiny or something like it.  But strict in theory, fatal in fact, only in race area.  But doesn’t have to be.  

g. After Adarand and Grutter SS expanded to embrace AA, and modified to accommodate AA.  Can sometimes uphold AA.  Simply requires a lot of preliminary effort, collection of data, experimenting with other things.  Absence of rigid quotas, use of softer goals.  Don’t have to exhaust every conceivable race-neutral method.  Doing enough of this will demonstrate that necessary to achieve compelling government purpose.  Law school method approved, undergraduate isn’t.  

h. Thomas argues against law school method, why is there a compelling government interest of MI to have a law school in the first place, let alone in having an elite law school.  

i. Despite rhetoric of compelling interest, not very many state interests are not considered compelling when push comes to shove.  

i. No compelling interest in continuing tradition 

ii. no compelling interest in spending as little as possible.

j. But SS may mean less after Grutter than before.  Or like Breyer argues in Seattle, SS may be a range of standard and not a single standard.  Even in Adarand O’Connor says not applying SS without attention to context.  
vi. AA Purposes: remediation vs. Diversity.  Grutter v. Bollinger 2003.  Student body diversity is a compelling state interest that can justify the use of race in university admissions.  Since race-based, subject to strict scrutiny, but not fatal in fact. FILTER- Context matters, not every race-based decision is equally objectionable, SS is a framework for carefully examining the importance and the sincerity of the reasons advanced by the governmental decision maker for the use of race in that context.  
1. HOLD: Law school has compelling interest in diversity.  
2. Narrowly tailored because truly individualized consideration uses race in a flexible, nonmechanical way, no quota or separate admissions track, just used as a plus factor in individualized consideration of each and every applicant.  No undue burden because considers all pertinent elements of diversity and does select diversity that is not minority.  
3. Core purpose of 14th was to do away with all governmentally imposed discrimination based on race, so race-conscious admissions policies must be limited in time.  Must have logical end point.
vii. Gratz v. Bollinger 2003- Undergraduate admissions automatically adds 20 points of the 100 needed to guarantee admissions.  Automatic distribution to very underrepresented minority solely because of race is not narrowly tailored to achieve diversity interest.  Because not narrowly tailored to achieve compelling interest in diversity, violated equal protection.  
1. O”Connor concurrence- automatic point aware ensures diversity contributions of applicants cannot be individually assessed.
2. Souter dissent- Equal protection should not reward the one who hides the ball.  (% plans take top 10% of each high school).  Perverse incentives.
viii. Bakke remins good law insofar as achieving diversity in higher education remains a compelling state interest sufficient to justify at least some race preference in higher education.  Powell conceputualizes diversity as a value intrinsic to education.  Grutter conceives of education as instrumental for the extrinsic social goods like professionalism, citizenship, or leadership.  Debate shifted from whether Bakke should be overruled to how far it should be extended.
ix. 552- Parents Involved v. Seattle School District 2007- Whether public school that had not operated legally segregated schools or has been found to be unitary may choose to classify students by race and rely upon that classification in making school assignments.    Strict scrutiny applies.  Two compelling interests, remedy and diversity.  But do not pass Grutter analysis because in each plan, when race comes into play, it is decisive by itself, is it the factor.  Clear that race classification s are not narrowly tailored to achieve benefits of racial diversity, only designed to bring racial balance, which is an illegitimate end.  For schools never segregated or who have removed the vestiges of past segregation, the way to achieve admission on a nonracial basis to so stop assigning student on a racial basis.  Stop discrimination by race by stopping discrimination by race.

x. Kennedy only signs on to one.  Preserving racial balance pure and simple is an impermissible government purpose. (Brown).  C is color-blind, doesn’t know whether schools are integrated or not.  But Kennedy’s fifth vote relies on narrow tailoring, but allows the purpose of avoiding de facto segregation.  Plans are just too crude and open in use of race.  Should use more nuanced methods like gerrymandering attendance zones with knowledge of who lives in various neighborhoods.  
1. Kennedy Concurrence- Plurality is too dismissive of legitimate government interest in ensuring all people have equal opportunity regardless of race.  Plurality opinion could be interpreted to say C requires schools to ignores the problem of de facto resegregation and this I cannot endorse.  It is permissible to consider the racial makeup of school and to adopt general polices to encourage a diverse student body.  May devise race-conscoius measures to address the problem in a general way and without treating each student in a different fashion solely on the basis of a systematic, individual typing by race.  
a. Race-Conscious non discriminatory
i. Draw attendance zones recognizing neighborhood demographics

ii. Allocate resources for special programs

iii. Recruit students and faculty

iv. Track enrollment by race.

v. Race conscious but not different treatment based on classification that tells each student he or she is to be defined by race, so unlikely to require strict scrutiny to be found permissible.  

b. The small number of assignments affected suggest could easily have been achieved through different means, either facially race-neutral means set forth above, or nuanced individual evaluation that could include race as a component.

c. When Gov classifies individual by race, must firs tdefine what it means to be of a race.  To be forced to live under a state-mandated racial label is inconsistent with the dignity of individuals in our society.  The label the individual is powerless to change. Can cause racial divisiveness and use race as a bargaining chip in the political process.. 

d. There is a compelling interest in avoiding racial isolation, but Gov not permitted to, absent showing of necessity lacking here, to classify every student ont eh basis of race and to assign each of them to schools based on classification.  Such crude measures threaten to reduce children to racial chits valued and traded according to one school’s supply and another’s demand.  

Gender Discrimination- 
2. Possible bases for protecting certain classes include immutable traits, traits relied upon to stigmatize others, to fignify the majority’s superiority, traits rarel relevant to legitimate government objectives but traditionally used to disadvantage those possessing it, we-they generalizations.  14th amendment equal protection mostly applied to women, but also introduced gender discrimination into the C, voting protected only for adult men.  Voting finally passed in the 20’s, ERA never sent out until the 1970’s, but failed.  Same social factors pushed court to modify cases
a. Bradwell v. State 1873- denied federal P&I included right for women to practice law in IL.

b. Minor v. Hapersett 1874- federal P&I does not grant women right to vote in state elections, persons and citizens but not thereby entitled to political and professional realm reserved to men.

c. 19th amendment requires citizens of US be allowed to vote regardless of sex.  No right to jury service or state-licensed occupations.  

d. Heightened scrutiny under rationality review- REED v. REED 1971- Court refused to make sex a suspect classification, but unanimously invalidated under EPC purporting to apply rationality standard.  State preferenced men over women as administrators of estates to avoid hearings on the merits.  While administrative efficiency is legitmimate, giving a mandatory preference to members of either sex over members of ht eother merely to eliminate hearings is the kind of arbitrary legislation forbidden by equal protection.  Really a transitional case on the way to higher scrutiny.  Foreshadows Richardson effort to adopt Strict Scrutiny, and effort in Craig v. Boren to create intermediate scrutiny as a means-ends inquiry of the fit and purpose.  Substantial relationship to important government interest.  
i. Why should sex discrimination get more than rational basis? Brennan’s argument that immutable characteristic that has no relation on persons ability to do anything.  Inherently invidious to discriminate.  There is no rational basis.  But if no conceivable relationship, shouldn’t rational basis suffice?  Just follow Reed v. Reed.  Argument that gender is always irrelevant.  
ii. Michael M Case: Rehnquist says intermediate scrutiny, so can’t invent the purposes.  Has to be an actual purpose.  But only has to be an actual purpose.  If can uphold on the basis of an actual purpose, and if no one has demonstrated that there is also an impermissible purpose.
e. Failed to adopt strict scrutiny in Frontiero v. Richardson 1973- federal law afforded male armed forces automatic dependency allowance for wives but women had to prove that husbands were dependent. Brennan plurality: Immutable characteristic discrimination violates basic concept of our system that legal burdens should bear some relationship to individual responsibility.  Any statutory scheme that draws a sharp line between the sexes, solely for the purpose of achieving administrative convenience, violates equal protection.  Powell concurred only in judgement, clearly irrational under reed so no need for SS. Wait for ERA.  
f. Intermediate scrutiny- exceedingly persuasive justification.  Craig v. Boren required important ends and substantially related means.  Hogan added lawmaker carried burden of showing exceedingly persuasive justification

g. Craig v. Boren 1976- Beer sales age limit 21 for males and 18 for females because males 18-21 tend to DUI more.  Arrests .18% of females and 2% of males, significant difference, but 2% correlation is an unduly tenuous fit.  

h. MISS U for Women v. Hogan 1982- Man seeks admission to all women’s nursing schools.  Doesn’t matter that discriminates against males instead of females, same standard of review.  Party upholding gender class statute carries burden of showing an exceedingly persuasive justification met by showing classification serves important governmental objectives and means employed are substantially related to achieving those objectives.  Test must be applied free of fixed notions concerning the roles and abilities of males and females.  Must determine whether objective reflects archaic and stereotypic notions.  If statutory objective is to exclude or protect members of one gender because presumed to suffer from inherent handicap or innately inferior, objective itself is illegitimate.  Not compensatory because no showing that women lacked opportunities for training in the field of nursing.  Not single-sex education advantage here, allow male auditors. 

i. JEB v. ALA 1994- gender-based preemptory challenges to jurors was unC.  Exceedingly persuasive justification required for gender-based classifications.  The stereotype the law condemns will not support the government action.  No evidence that gender  alone is an accurate predictor of jurors’ attitudes.  
j. US v. VA 1996- Equal protection precludes VA from reserving exclusively to men the unique educational opportunities VMI affords.  JEB and Hogan require exceedingly persuasive justification.  Justification must be genuine, not hypothesized of post hoc, and must not rely on overbroad generalizations about the different talents, capacities, or preferences of males and females.  But sex is not a proscribed classification. Physical differences are enduring, sexes are not fungible, community of only one sex is different from one composed of both, and inherent differences are cause for celebration, not denigration or artificial constraints.  Gender classifications may not be used to create or perpetuate the legal, social and economic inferiority of women.  

i. In VMI case, Ginsburg is trying to intensify the demands of intermediate scrutiny, possibly trying to abandon it in favor of exceedingly persuasive justification test.
ii. If ginsburg thought raising standard of scrutiny, looks at Nguyen v. INS, citizenship for out of wedlock children case.  Kennedy writes opinion, reverts to substantial relationship to important government interest (showed up once in VMI) and employs in a fairly loose way over dissent of O’Connor and Ginsburg.  Saying that children born overseas out of wedlock to citizen mother and non-citizen father are automatically citizens, but children born overseas to citizen father but noncitizen mother are not automatically citizens, justified by the basic physical difference in that women are always present at the birth.  They know the child is born, have the opportunity to have a relationship with the child, have chance to give child relationship with US, justifies citizenship.  But men may not be present at first, may not even know there is a child.  One of the very few remaining facially gender discriminatory provisions of the US code.  
k. Pregnancy classifications: Geduldig v. Aiello 1974- Upheld CA excluded normal disability from pregnancy and childbirth from insurance system.  Court held not invidious discrimination, not based on gender as such, absent showing that distinctions are mere pretext designed to effect an invidious discrimination against the members of one sex over the other.  There is no risk from which men protect and women are not, and vice versa.  Brennan Dissent: Singled out a gender-linked disability peculiar to women while men received full compensation for all disabilities primarily affecting their sex.

l. Statutory Rape- Michael M v. Superior Court 1981- Ca law punishes male but not female participant in sexual intercourse when female under 18 and not the male’s wife.  Government interest in preventing underage pregnancy.  Realistically reflects the fact that sexes are not similarly situated in certain circumstances.  Equal protection does not require things which are different in fact to be treated in law as though they were the same.  Because virtually all of the significant harmful and inescapably identifiable consequences of teenage pregnancy fall upon the female, legislature may punish only the participant who, by nature, suffers few of the consequences of his conduct.  Gender-neutral statute would frustrate its interest in effective enforcement because a female is less likely to report violations of the statute if she herself would be subject to criminal prosecution.  Burdens males, but they are not in need of special solicitude of the courts.  Not just administrative convenience, and not the baggage of sexual stereotypes.  BRENNAN DISSENT: Outmoded sexual stereotypes about special need to protect young women’s chastity.  No substantial relationship to the goal.  

m. Exclusion of women from military Draft- Rostker v. Goldberg 1981- Does not violated due process equal protection.  Congress power over national defense and military affairs merit greater deference.  Need is for combat troops, and statute prevents women from combat.  Not arbitrary burden because of the combat restriction.  Marshall DISSENT: 80,000 spots.  They justify prohibition that women more likely to be pregnant or primary caretaker of young children, and more vulnerable to rape and sexual coercion when POW.  

n. Fathers of nonmarital children.  Caban v. Mohammed 1979- invalidated under intermediate scrutiny, NY law granting mother but not father of illegitimate child the right to block the child’s adoption by withholding consent.  There is no universal difference at every phase of a child’s development, even if unwed mothers closer than unwed fathers to newborns.  

o. Nguyen v. INS 2001- upheld law making overseas born children of female citizens automatic citizens but requiring citizen fathers to proof blood relationship, make written promise of financial support, and recognize paternity.  Kennedy upheld as related to relationship of parent to potential citizen at birth.  The mother must be present at the birth, but the father need not be. OConnor Dissent: Not narrowly tailored to verifying parent-child biological relationship.  Mother’s birth relation is not uniquely verifiable by the INS.  Given in to stereotype that mothers more likely to care for their kids.

p. Personnel Admin of Mass v. Feeney 1979-MA gives absolute lifetime preference to veterans, who are mostly men.  When a statute gender-neutral on its face is challenge based on disproportionate effect on women, 

i. Is classification neutral in sense that not gender-based

ii. Is adverse effect reflecting invidiously gender-based.

1. Not a pretext.

2. Affects significant number of men as well.

3. Not originally enacted or subsequently affirmed  to give advantage to males.  Discriminatory purpose requires specific intent, must be taken beause of and not in spite of the discriminatory effect.

iii. Marshall Dissent: Where foreseeable impact of facially neutral policy is so disproportionate, burden on state to show sex-based considerations played no part.  

Misc Equal Protection

1. Alienage Discrimination- legitimately excluded from voting, but politically powerless, so scrutiny escalates on most forms of state discrimination.  Later justified by federalism concerns.  Illegal immigrants have no heightened protection, except for attending public school.  Plyler v. Doe.  But still not a suspect class.  Equal protection, like due process applies to persons.  Aliens are discrete and insular minority.  Immutability may be overrated concept for equal protection.    One that can’t possibly be changed, or one that wouldn’t be justifiable to ask someone to change?  
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b) Welfare benefits cannot be denied by states to aliens.  Graham v. Richardson 1971.  Discrete and insular minorities.  Area of federal-state relations.

c) Bar admission of aliens (legal practice) may not be excluded by the states.  In re Griffiths 1973.

d) NY law providing only American citizens could hold permanent positions in competitive civil services invalidated in Sugarman v. Dougall 1973.  Substantial interest in having employee of undivided loyalty had little relationship with restricting aliens.    State power to preserve a basic conception of political community allows states to make voter qualifications, and state elective and non-elective qualifications, but only for officers particiaping directly in the formulation, execution, or review of broad policy.  GOV Function Exception.

i) Police Officers.  Foley v. Connelie 1978- NY could bar employment of aliens as state troopers.  Strict scrutiny of all alien restrictions would obliterate distinction of citizenship.  Less demanding when matters are firmly within a State’s C prerogatives.  Just needs some rational relationship.  Police officers do not formulate policy, per se, but clothed in authority to exercise almost infinite variety of discretionary powers.  Police authority calls for high degree of judgment and discretion.

ii) Public school teachers.  Ambach v. Norwick 1979- State may refuse to employ as elementary and secondary school teachers aliens who are eligible for citizenship but who refuse to seek naturalization.  Less demanding when state functions bound up in operation of the State as a government entity.  Citizenship denotes an association with a polity.  Schools prepare individuals as citizens.  

iii) Notaries public Bernal v. Fainter 1984- Limits the public function exception.  TX cannot prevent aliens from becoming notaries public.  Essentially clerical and ministerial.  Absent policymaking responsabilities or broad discretion of type exercised by teachers and other public employees, not within government function exception.

iv) Toll v. Moreno 1982- struck down U of Maryland preferential in-state tuition and fees excluding resident but nonimmigrant aliens.  Congress explicit decision not to bar such aliens from acquiring domicile, State decision to deny in-state status is an ancillary burden not contemplated by Congress in admitting them to US.  Violates supremacy clause.  State regulation not congressionally sanctioned that discriminates against aliens lawfully admitted to the country is impermissible if imposes additional burdens not contemplated by Congress.

e) Federal restrictions on alienage are virtually plenary

i) Public employement- Hamptson v. Mow Sun Wong 1976- invalidated Civil Service Commission regulation barring resident aliens from employment in civil service because essential procedures had not been followed involving the source and deliberativeness of the regulation.  Either made by Congress and president or CSC must justify reason that concerns the agency.  Structural due process.  

ii) Medical benefits- Mathews v. Diaz 1976- Congress may condition alien’s eligibility for federal medicare program on admission for permanent residence and continous residence in US for 5 years.  Congress had broad power over naturalization and immigration.  Not whether distinction between citizens and aliens, but whether discrimination within class of aliens was valid.

iii) Hampton v. Mouse on Long- Federal Civil Service commission can’t great alien discriminating regulations because is not the repositiory of federal policy in immigration and national defense.  Congress and president are.  CSC doesn’t get same deference.  This case has produced no real progeny.  
iv) Cases were decided between 1971 and 1984.  No cases in this line since 1984.  Congruence principle from Adarand is a reason for getting rid of 2x2 matrix and reduce everything to rational basis.  
4) Nonmarital children also have received more than RB scrutiny.  Enhanced rational basis test of early form of intermediate scrutiny, not quite toothless scrutiny, against certain discriminations against nonmarital children, particularly in tort and inheritance law.  The product of immoral conduct of parents.  Threat to the family as the vehicle for orderly transfer of wealth through the generations, and threat to political system in a monarchy.  Long history of discrimination in citizenship, immigration, tort law, social stigmatization.  Unjust to punish children for the sins of their parents.  Some parts of world have moved to abolish illegitimate children.  
5) Old Age- Can you really tell judges in their 80’s that old age is suspect class.  Immutable?  No pervasive history of legal disability.  Disproportionately powerless, or powerful?  We all expect to get to that stage, so natural incentive not to burden them too much.  Does correlate with declining abilities, susceptibility to illness.  May be very relevant.  
6) Disability- Clebourne v. Clebourne Living Center- Home for the mentally disabled.  Attempt to make suspect class.  Majority declines.  Only rational basis applies, but strikes it down here.  Paternalistic discrimination is appropriate against mentally disabled. Tries to snuff out actual purposes used to deny license, but that’s not traditional rational basis.  Much too suspicious and independent in evaluation of the facts.  Policy decision based on negative attitudes and fears instead of factors properly cognizeable in zoning is not permissible.  Only rational basis in disability discrimination, specifically against mentally retarded.  Never repeated invalidation under rational basis.  
7) Poverty- historically there were poor with fewer rights than others.  English poor law limited geographic mobility of those who are not self-supporting.  We had voter qualifications based on wealth of land ownership.  In early 19th Century, blamed poor for own poverty in land of opportunity, morally responsible.  Wealth is not immutable. Relative characteristic.  Poor vs. Non-poor, hard to distinguish.  Legal services, medical care, food, housing?  Our economic system is structure on economic discrimination.  Court drew back in 1970s.  James v. Valtierra.  Law restrict low income housing.  Explicit statutory discrimination against low-income families, court upholds under rational basis. 
Substantive Equal Protection

638-51: Fundamental Interests Branch of Equal Protection. Procreation is a fundamental right. This branch sometimes called substantive equal protection. Fundamental in voting, including dilution of voting rights, and access to courts.  Third strand is right to interstate migration, still good law but not justified by federalism and P&I of 14th amendment.  Refused to extend to necessities of life, like education, welfare benefits, and housing.  Different kind of equal protection claim: classification not inherently invidious, but allocates benefit that should be equally allocated. 
1) Skinner v. OK involved multiple challenges to state’s sterilization of recidivist criminal.  Holme’s had expressed enthusiasm for eugenic sterilization in 1927, but Skinner in 1942, after Nazi eugenics brought it into disrepute.  Led to exterminations.  Court did not overrule Bluff v. Bell 1927, but avoids substantive due process challenge, procedural due process challenge, and cruel and unusual punishment challenge, and invalidates statute as discriminating who is and who is not subject to sterilization.  Those convicted of larceny are subject, but those subject to embezzlement are not.  Difference is taking from possession instead of taking by fraud.  Sterilization deprives you of the right to procreate, a basic right of man.  Such a deprivation requires strict scrutiny to the classifications for who will receive it.  First time strict scrutiny used for equal protection. But not term of art, just look very carefully.  
2) Scalia denies this in supplement, but WA v. Davis analysis isn’t relevant to fundamental rights equal protection analysis.    In latter, question is whether statute or policy unequally distributes the benfit or right.  If it does, the intent to do so is all we are looking for.  Not looking for some other discriminatory purpose about the classification.  Heightened scrutiny triggered just by the right involved.  Vote.  Judicial access.  Right to vote cases of 1960’s blossomed this branch of equal protection law. 

a) Also applied to some fundamental rights that are expressly protected by Constitution, some that are implied.  5 distinct meanings of fundamental rights:
i) C is fundamental law, so every right therein is fundmanetla.

ii) Some so fundamental that incorpoated against state by due process.

iii) Some fundamnetla as P&I of citizen under Article 4 of original C.

iv) Overseas territories fundamental rights.

v) Trigger heightened scrutiny under equal protection.  

3) Voting rights not independently protected outside equal protection.

i) Harper case in 1966, poll tax of $1.5.  Breyer says today would be $10.  24th amendment banned poll taxes in federal elections.  

ii) Kramer 1969- NYC school board elections limited to property owner and student guardians.  Applies SS.  Harlan dissents, same grounds as Reynolds v. Sims.  Historically clear that framers of 14th didn’t think 14th applied to voting rights, otherwise wouldn’t have adopted 15th.  Black think natural law substantive due process frolic.  No right to vote in C, can’t invent one.  

iii) Why is strict scrutiny of voter classifications justified?

(1) Fundamental to political process.

(2) Guaranty of republican form of government to the states.  For the most part that clause has been declared nonjusticiable.

(3) Baker v. Carr said don’t know what the right way to apportion would be.  In Reynolds v. Simms, dispute over equal protection, one person one vote, rural can’t be overrepresented.  Where did you get that from? Rigid, abstract egalitarian basis, but from where? This is equal protection to make the laws.  Equal protection applies to all modes of government action.  

(4) P&I not really the source.  No right to visit NJ and vote there.  Electoral franchise as defined by the state can’t be the basis for critiquing state-defined electoral franchise.

b) VOTER QUalificaitons, certain are natural and don’t require justification

i) Actual residence in geographic subunit in which voting

ii) Being a US citizen (not always historically imposed)

iii) being an adult

iv) Some measure of mental capacity.  Dicta refer to permissibility of denying the mentally ill the right to vote.  Lower court cases uphold some versions of that after the 1960’s.  

v) Richardson v. Ramirez 642-  14th amend section 2: Crime or rebellion men only excludable from vote, unless reduced house of representatives.  Never applied, maybe superceded by 15th.  Textual base for being ok to disenfranchise felons, not subject to strict scrutiny.  Various states have such restrictions in various forms.  Some severe effects, racially diproporionate. 

vi) Hunter v. Underwood- when can be demonstrated that a disproportionate rule was adopted with purpose of racial disenfranchisement, then invalid.  Absent such a showing of discriminatory purpose, just rational basis test.  

c) SS applied to voter qualifications, but upheld

i) Durational residence requirement of 30-50 days.  Needs to have a period of registration so can check the validity.  Interest in ensuring against voter fraud.  

ii) SS in fudmantal rights equal protection has been strict in theory and strict in fact, not always fatal in fact, like racial SS once was.  

a. Fundamental interest in voting.  Constitution explicitly left to state to determine qualifications for voters in both national and state elections.  Since limited by 14th, 19th, 24th, and 26th amendments.  Carolene products FN says right to vote is part of the political process restriction

i. Harper v. VA State Board of Elections 1966- Voting in state elections is fundamental for equal protection purposes even in the absence of any textual rights.  Annual $1.50 poll tax on all residents over 21.  Payment was precondition for voting.  Appeals upheld and SCOTUS reversed.  Once the franchise is granted to the electorate, equal protection applies. State violated equal protection whenever it makes the affluence of the voter or payment of any fee an electoral standard.  Harlan and Stewart Dissent: Property qualifications an dpoll taxes have been a traditional part of our political structure.  People with property have a deeper stake in community affairs.  Just like Holmes said in Lochner that C does not impose an economic theory, does not impose an ideology of unrestrained egalitarianism.
ii. Kramer v. Union Free School District 15, 1969-  NY law lets district residents vote in election only if they own or lease taxable real property within the district or are parents of children enrolled in the public schools.  Close and exacting scrutiny required because statutes distributing the franchise constitute the foundation of our representative society.  Must be necessary to promote a compelling state interest.  Interest in limiting franchise to those primarily interested in such elections, and property tax payers and parents of the children are those primarily interested.  Not narrowly tailored.  Permits persons with remote interest in schools affairs while excluding others who are very interested in the school decisions.  Stewart, Black Harlan Dissent:  State may reasonably assume that residents have greater stake than other persons.  May also limit to adults and literate persons.  

iv. Strict scrutiny of vote denials-

1. Limited purpose elections and special purpose governmental units

a. Cipriano v. Houma 1969- Invalidated LA law permitting only property owner to vote in elections regarding issuance of municipal utility bonds paid entirely fro operations of utilities and not from property taxes.

b. Phoenix v. Kolodziejski 1970- Restriction of franchise to property owners was no more valid in elections on general obligations bonds (which looked largely to property tax revenues for servicing.  

c. Salyter Land Co v. Tulare Lake Water Storage District 1973- sustained election scheme for water storage district under which only landowners were permitted to vote and in which votes proportioned according to assessed value of the land.  Main purpose to assure water for farming.  Kramer inapplicable because of special limited purpose and disproportionate effect of its activities on landowners as a group.  Douglas dissent called it a corporate political kingdom.

2. Disenfranchisement of felons allowed in many states even though served sentences and completed parole.  Richardson v. Ramirez 1974- CA SC struck down barrier under SS.  SCOTUS reversed, exception because felons allowed to be disenfranchised under 14th amendment, especially when participated in rebellion or other crime.

3. Vote dilution: reapportionment and gerrymandering.  Before 1962, legislative districting controversies were thought nonjusticiable.  

a. Colegrove v. Green 1946- IL law delineating congressional districts not approximately equal in population.  Courts ought not to enter the political thicket.

b. Baker v. Carr  1962- equal protection challenges to legislative apportionments are justiciable.

c. Reynolds v. Sims 1964- one person, one vote.  ALA legislature not redistricted since 1900 census, discriminated against voters in growing populations centers.  Legislators represent people, not trees or acres.  The weight of a citizen’s vote cannot be made to depend on where he lives.  Equal protection  requires that the seats in both house of a bicameral state legislature must be apportioned on a population basis.  Must be as nearly equal population as practicable, may diverge for legitimate considerations incident to effectuation of rational state policy.  Neither history alone, economic or other group interests, are permissible factors.
d. When reapportionment cases were decided, thought that SCOTUS irreversibly entered political thicket.  Ordered political process to self-regulate in a way it won’t.  Turns out that reapportionment cases are quite popular among the people, and not a great deal of resistance against the states.  Very successful enterprise.  
e. But led to sense that must update in accordance with population shifts.  At least every 10 years, new census data.  Suggest something wrong with previous reapportionment.  Frequent partisan gerrymandering.  Maybe just opened a new political thicket.  Redistricting used to benefit incumbents.
f. 5 companion cases invalidated schemes in CO, NY, MD, VA and DE.  Lucas v. General Assembly (CO) districting scheme was approved by state referendum.  Individual right to equal vote cannot be denied even by a vote of a majority of states electorate
4. Political parties?  Gaffney v. Cummings 1973- rejected challenge to districting plan .  Judicial scruinty as lowest ebb when state purports to failry allocate political power to parties in accordance with voting strength.  We do not have constitutional warrant to invalidate a state plan otherwise within tolerable population limits because it recognizes the political strength of groups and provides a rough sort of proportional representation.  
a. Davis v. Bandemer 1986- C does not require proportional to statewide political representation.  If all or most districts are competitive, 45-55%, even a narrow stateside preference would lead to overwhelming majority.  . Only unC if apportionment will consistently degrade a voter’s or groups influence on political process as a whole, shown by evidence of continued frustration of majority or effective denial to minority of voters of a fair chance to influence the political process. Properly justicialbe, but discriminatory voter dilution must be shown for prima facie equal protection volation.  Possible that unC, but only if consistent long-term consequences.  2 justices said ignored traditional districting principles.  What source of tradition?  4 Justices said no judicially manageable standard.
b. Vieth v. Jubelirer 2004- 4 votes that political geerymandering is nonjusticiable political question.    Kennedy’s fifth vote: Would not foreclose all possibility of judicial relief if some limited and precise rationale were found to correct an established violation of the C in some redistricting cases.  Though generally permissible, if applied in invidious manner or way unrelated to legitimate legislative objective.    
c. Crawford v. Marion County 2008- Rejected challenge to Indian law requiring government issued photo ID.  Government interest in preventing fraud.  Id cards are free to those who want them at DMV.  Trip to DMV, gathering documents, and posing for photo is not too big of a burden.  DISSENT: $12 for birth certificate, more than $10 from poll tax inflation. Sep 2009, state court found that violated state EQ.  
b. Fundamental right to access the courts: Court repeatedly divided on whether procedural due process or equal protection justifies.  Only a selection of the data points.  
v. Transcript son appeal. Griffin v. IL 1956 held that state must provide a trial transcript or its equivalent to an indigent criminal defendant appealing a conviction on nonfederal grounds.  Refusal to provide transcript because of poverty (requiring payment) violated equal protection.  All states notw provide some method of appeal from criminal conviction.  No equal justice where kind of trial depends on amount of money he has. 

vi. Counsel on appeal.  Douglas v. CA 1963- extended Griffin: state must appoint counsel for an indigent defendant for the first appeal, granted as a matter of right from a criminal conviction.  CA appointed only after an independent investigation of the record to determine that advantage D and helpful to court to appoint counsel.  
vii. Ross v. Moffitt 1974- refused to extend Douglas to discretionary appeals.  
viii. Halbert v. Michigan 2005- invalidated MI practice of denying counsel to indigents convicted by guilty or nolo contender pleas.  
ix. Civil Litigation: Divorce Boddie v. Conn 1971- unable to pay court fees for service of process for divorce, $60.  Court said financial barrier unC restrained access to courts under due process because of the basic position of the marriage relationship in society’s hierarchy of value and the state’s monopolization  of means of legally dissolving this relationship, so due process prohibits state from denying access to courts for inability to pay when seeking judicial dissolution of marriage.  
1. Welfare and Bankruptcy- refused to extend Boddie principle to no-asset bankruptcy proceeding.  US v. Kras 1973- $50 filing fee for voluntary bankruptcy.  Boddie stopped short of unlimited rule that an indigent at all times has right to relief without payment of fees.  Boddie involved fundamental marital relationship; discharge of bankruptcy does not rise to C level.  Boddie emphasized utter esclusiveness of the court remedy, government control over debts not so exclusive.

2. Ortwein v. Schwab 1973- Rejected attack on indigent on $25 filing fee for judicial review of administrative denials of welfare benefits.  Welfare benefits, like bankruptcy discharge, far less C significance than marriage.  Economics and social welfare, and no suspect classification. 

x. Paternity- Little v. Streater 1981- followed Boddie: due process entitled an indigent defendant in a paternity action to state-subsidized blood grouping tests.  Unique source of exculpatory evidence, state’s prominent role in litigation, which had quasi-criminal overtones.  Indigent D who faces state as adversary and who must overcome evidentirary burden lacks a meaningful opportunity to be heard, so fundamental fairness not satisfied.  No choice of alternative forum and his and child’s interests are constitutionally significant because creation of parent-child relationship at stake.  

1. Lassiter v. Department of Social Services 1981- rejected claim that indigent mother in state court parental determination proceedings entitled to counsel.  

xi. MLB v. SLJ 1996- May a state consistent with due process and equal protection condition appeals from trial court determination terminating parental rights on ability to pay record preparation fees? NO. Family relationships exceptions: state control or intrusion on family relationships are examined closely and contextually to determine the importance of the governmental interest advanced in defense of the intrusion.  Ortwein states the general rule, that fee requirements ordinary are examined only for rationality, and state’s need for revenue to offset costs is almost always rational.  But in voting and judicial access in criminal or quasi criminal cases, it’s not.  Decrees forever terminating parental rights is in category of cases in which state may not bolt the door to equal justice.  Thomas Dissent-  Washington v. Davis rejected disparate impact theory of Equal Protectoin Clause.  Equal protection shields only against purposeful discrimination.  Guarantees equal laws, not equal results. 
q. Marshall says don’t think of equal protection as either/or, suspect class or fundamental right protected by C to get heightened scrutiny.  
i. Problematic character of the classification should be a factor
ii. Importance of resource being distribution by the law should be a factor.
iii. Interaction of two factors should result in selection of standard of review.  
iv. Differs from law as Powell expand in Rodriguez
1. Not just explicit or implicitly protected rights that contribute a factor, but interests important to individual even if not C.  More problematic to deny in important interests.
2. Allowing interaction between the two.  
c. No fundamental interest in food, shelter, education.  

v. Welfare Benefits Dandridge v. Williams 1970- rejected challenge to MD implementation of AFDC program, finds financial need and meets it up to $250.  C doesnot empower court to second-guess state officials charged with the difficult responsibility of allocating limited public welfare funds among the myriad of potential recipients.  State has legitimate interest in encouraging employment and avoiding discrimination between welfare families and families of the working poor.

vi. Housing- no fundamental interest in decent shelter or possession of one’s home.  Lindsey v. Normet 1972- OR summary forcible entry and wrongful detainer procedure for ecivting tenants for nonpayment of rent upheld.  Assurance of adequate housing and defining landlord-tenent relationship is a legislative function.  
vii. Education- declined to extend the fundamental interests branch of equal protection to a state financing scheme for public schools that created large disparities in amount of tax funds available per child.  San Antonio School District v. Rodriquez 1973- 

1. Wealth classification characteristics

a. Completely unable to pay for some desired benefit, 

b. so absolute deprivation of meaningful opportunity to enjoy that benefit.  

2. Not an absolute deprivation, just a poorer education.  Equal protection does not require absolute equality or precisely equal advantages.  No system can assure equal quality of education except in the most relative sense.

3. Matters only whether there is a right to education explicitly or implicitly guaranteed in the Constitution.  Assert a nexus between speech and education and voting.  Guarantee speech and vote, not most effective speech or most informed electoral choice.  Each child has opportunity to acquire the basic minimal skills necessary to enjoy speech and participate in political process.

4. Marshall dissent: Court applies a spectrum of standards depending on the C and societal importance of the interest adversely affected and the recognized invidiousness of the basis.  When creating substantive constitutional right in name of equal protection, fundamental interests should be firmly rooted in Constitution.  Task is to determine the extent to which C guaranteed rights are dependent on interests not mentioned in C.  Rights that are interrelated with C guarantees.  Procreation from privacy.  Intimate relationship between particular personal interst and specific C guarantees, education and first amendment.  

viii. Plyler v. Does 1982- Applied heightened scrutiny to hold exclusion of undocumented children altogether from TX public schools violated equal protection.  Equal protection goal of abolishing government barriers presenting unreasonable  obstacles to advancement on the basis of individual merit.  Undocumented aliens are not a suspect class and education is not a fundamental right.  This law becomes a lifetime hardship on a discrete class of children not accountable for their disabling status.  Court may take into account the costs to the nation and innocent children.  State interest in discouraging illegal immigration, avoiding burden on public schools, and reserving education to those likely to reside later within the state not compelling enough.  
1. Blackmun concurrence: Classifications completely denying education are unique, they strike at the heart of equal protection values by involving the State in the creation of permanent class distinctions.  

2. Powell concurrence- Lifelong penalty and stigma.  Legislative classification that threatens the creation of underclass of future citizens and residents cannot be reconciled with fundamental purpose of 14th.  Just punitive discrimination based on status that is not permissible under equal protection.  

State Action- 

d. Civil Rights laws and survive Reconstruction

ix. Criminal provisions- 

1. 18 USC 241 1870 Act- If two or more persons conspire to injure, oppress, threaten, or intimidate any inhabitant of any State in the free exercise or enjoyment of any right or privilege secured to him by C or laws of US or because he exercised them, or go in disguise on highway or premises of another with intent to hinder or prevent free exercise of secured right, $10,000 fine and 10 year prison .

2. 18 USC 242 1866 Act- Deprivation of rights under color of law.  Under color of an law, willfully subject inhabitant of state to deprivation of any rights, privileges, or immunities secured or protected by C or laws or to different punishments on account of being alien or based on color or race than those prescribed for the punishment of citizens.

x. Civil Provisions

1. 42 USC 1981 (1866 and 1870 statute) Equal rights under the law.  All persons in jurisdiction shall have same right in every State to make and enforce contracts, sue, be parties, give evidence, and to full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white citizens, and subject to like punishments.

2. 42 USC 1982 (1866 act) Property rights of citizens.  All citizens have same right in every State as is enjoyed by white citizens to inherit, purchase, lease, sell, hold, and convey real and personal property.
3. 42 USC 1983 (1871 act)- Civil action for deprivation of any rights, privileges, or immunities secured by C and laws under color of law, laible at law, equity or other proceedings.

4. 42 USC 1985(3) (1871 Act) Conspiracy to interfere with civil rights, victim may recover damages.

e. State Action Required- Civil Rights Cases- Civil Rights Act of 1875 public accommodations applicable alike to every race or color.  Individual invasion of individual rights is not the subject matter of the 14th amendment.  
i. 14th provides modes of relief against State legislation, or state action, to render discriminatory state laws and acts effectually null, void and innocuous.  Not power to legislate upon subjects reserved to state legislation.  This law steps into domain of local jurisprudence.  Unless the individual is protected in these wrongful acts by some shield of state law or authority, he cannot destroy or injure the right; individual offender only renders self amenable to punishment.  State law binds public accommodations to furnish accommodation to all unobjectionable persons who in good faith apply for them.    
ii. HARLAN Dissent- Amendment gave power not only to eradicate institution of slavery, but its badges and incidents.    Operates on individual and corporations that exercise public functions and wield power and authority under the sate.  Racial discrimination of corps and individuals in exercising public or quasi-public functions is a badge of servitude which may be prevented under 13th amendment.  14th exempts blacks from race discrimination in respect of any civil right belonging to citizens of the white race in the same state.  Innkeepers and managers of public amusement are agents of the state because charged with duties to the public and amenable in respect of their duties and functions to governmental regulation.  Protecting legal, not social rights.  Amendments prevent any class of humans from being held in practical subjection to another class.  
xi. 13th Amendment has no state action requirement.  14th does.  
xii. Harlan Dissent is classic, like in Plessy.  Majority is defeating the purpose of the amendments.  Public accommodations covered by 1875 civil rights acts cover privately owned companies performing public functions.  Equal access is necessary for civil rights.
xiii. Traditional defense of state action doctrine: 
1. federalism- without limiting conception of what is action of state, too much power shifted to federal government.
2. Individual autonomy (liberty)- rules proper to bind government, but not individual.  Importance of sphere of individual liberty to act free of constitutional norms
3. And cases where private conduct so closely related to state conduct that courts do find state action in private choices.  
a. Sometimes state delegation to private actor a primarily or (exclusively) public function, private actor bound by C. principles.
b. Sometimes conspiracy between private actor and state actor, empowered or state directly infringes the right, and then private individual who conspired is also considered a state actor.  
c. Sometimes excessive government support or encouragement causes the private violation.  
d. Sometimes excessive entanglement with the private actor makes the private action state action.
e. How do we deal with Jackson v. Edison Electricity.  Sole electricity supplier in the town, heavily regulated by the state, and provides an essential life service.  If you don’t pay, they terminate service.  Since no state action in Jackson, no state action with multiple providers.  
i. Thos provisions of C that relate to the function they are doing, SCOTUS wouldn’t led Edison not serve black people or charge different rates.  Allowing that wouldn’t get through since not an exclusive public function.  
ii. Maybe state action applies for broadly in equal protection than in due process.  What if discriminating on the basis of age?  Lower tarrifs for senior citizens?  Just race cases are different?  
xiv. Public functions basis for state action: 

1. Marsh v. Alabama 1946- Company town may not limit speech through restrictions wthat would violate First Amendment if imposed by a municipality.  Since its facilities are built and operated primarly to benefit eh public and since operations is essentially a public function, subject to state regulation.  

2. Amalgamted Food Union v. Logan Valley Plaza 1968- A shopping center was clearly the functional equivalent to the business district in Chickasaw involved in Marsh.

3. Lloyd Vorp v. Tanner 1972- distinguished Logan and allowed mall to exclude anti-war pamphleteers.

4. Hudgens v. NLRB 1976- Logan valley no longer the law, shopping centers no longer engaged in state action.

5. Evans v. Newton 1966- Invalidated operation of Macon, GA park as whites only pursuant to trust established by Senator Bacon’s 1911 will.  Private park of this nature renders a municipal in nature service.  Golf clubs and social centers are private sector, and more racially oriented, but park is like fire department or police department that traditionally serves the community.  

6. White primary cases: Nixon b. Herndon 1927- Facial prohibition from democratic primary in TX law unC under 14th amendment.  Granting executive committee the power to make such rules violated 14th in Nixon v. Condon 1932, because made the committee an agent of the state.  State party convetion exclusion survived attack in Grovey v. Townsend 1935, finding the organ a voluntary, private group, not of the state.  Grovey overruled 9 years later in Smith v. Allwright 1944: White primary established by state party convention violated 15th amendment.  C authorized congressional control of primaries where priary made part of election machinery by state law.  Delegation of state function to make qualifications for leaders to the party.  

7. Terry v. Adams 1953- exclusion of AA from pre-primary Jaybird Association elections violates 15th amendment.  Voluntary club of white democrats, but winner typically ran unopposed in Democratic primary.  

8. Public function analysis of Marsh later cabined essential to facts of company town and white primary cases.  Jackson v. Metro Edison 1974- state action in exercise by private entity the powers traditionally exclusively reserved to the State.  No state action in public utility cutoff of service, because supplying utility service is not traditionally the exclusive prerogative of the State. 
a. How do we deal with Jackson v. Edison Electricity.  Sole electricity supplier in the town, heavily regulated by the state, and provides an essential life service.  If you don’t pay, they terminate service.  Since no state action in Jackson, no state action with multiple providers.  
i. Thos provisions of C that relate to the function they are doing, SCOTUS wouldn’t led Edison not serve black people or charge different rates.  Allowing that wouldn’t get through since not an exclusive public function.  
ii. Maybe state action applies for broadly in equal protection than in due process.  What if discriminating on the basis of age?  Lower tarrifs for senior citizens?  Just race cases are different?  
b.  In Flagg Bros v. Brooks 1978 held warehouseman’s sale of goods to satisfy lien under UCC did not constitute state action. 

f. State enforcement of private agreements- Shelly v. Kraimer 1948: state enforcement of restrictive covenant preventing sale to blacks violates 14th amendment.   State action doctrine firmly established law, 14th is no shield against merely private conduct.  The restrictive agreement alone does not violate 14th amendment.  State made available to discriminating individuals the full coercive power of government to deny petitioners enjoyment of property rights on the grounds of race or color.  Judicial action is not immunized from 14th simply because taken pursuant to state’s common law poly.
xv. Barrows v. Jackson 1953 extended Shelley to block damages suits to enforce racially restrictive covenants..

xvi. Evans v. Abney 1970- upheld a reverter based on a racial condition.  Senator Bacon’s will conveyed park for white’s only.  Since  couldn’t accomplish Bacon’s will, trust had failed and reverted by operation of Georgia law to Senator’s heirs.  Court upheld, solely the intention to effectuate as nearly as possible the explicit terms of Senator Bacon’s will.  Decision effectively eliminates all discrimination against Negroes in the park by eliminating the park itself, a loss shared by both white’s and negroes.  

xvii. Penn v. Board of Trust Directors 1957- Court  found state action in denial of admission of nonwhite student to school will set up for poor white male orphans.  City was trustee and board composed of city officials and persons named by local courts, so board is an agency of the state.  State courts substituted private trustees, but appeals held substitution was unC state action.  
xviii. Significant state involvement-

1. Burton v. Wilmington Parking 1961- Court reversed Del. upholding private restaurant’s exclusion of AA customers.  Mutual benefit, operated as integral part of public service (funding), high degree of state participation and involvement in discriminatory action.    Lease could have required lessee to discharge 14th responsibilities, by inaction, made party to refusal of service and elected to place its power, property and prestige behind the admitted discrimination.  Position of interdependence with him so that joint participant in challenged action, not purely private.  Stewart Concurrence- By upholding private action allows him to say person of color can be an objectionable person.  State’s rule of law is discriminatory.
xix. State involvement through licensing.  
1. Moose Lodge No 107 v. Irvis 1972- rejected claim that private club’s racial discrimination was unC because club held state liquor license.  Shelly does not means that otherwise private discrimination violated equal protection if private entity receives any sort of benefit of service from state or subject to any degree of regulation.  Where discrimination impetus is private, state must have significantly involved itself with invidious discrimination (Burton).  No symbiotic relationship here, detailed liquor regulations not enough, regulations do not foster or encourage discrimination, even though limites number of licenses in each city, because did not confer a monopoly.  

2. Douglas Dissent: Special circumstance makes state action because nondiscriminating club would have to purchase a license held by an existing club.  State later ordered them to admit blacks under public accommodations law.
xx. State encouragement of private discrimination

1. Reitman v. Mulkey 1967- State repeal of fair housing law barring racial discrimination in sale or rental of private dwellings was state action.  Mere repeal of antidiscrimination law not unC state action, but intent of proposition was to authorize private racial discrimination in the housing market, so repeal created constitutional right to discriminate on racial grounds.  No longer must rely on personal choice, but can invoke express constitutional authority.  Dissent: repeal no more afoul of 14th than failure to pass it in the first place.  Encouragement is a slippery slope, and bad because merely permissible in purpose and effect, and inoffensive on its face.  
2. Jackson v. Metropolitan Edison 1974- Mere fact that business is subject to state regulation does not convert action into state action for 14th.  Must be sufficiently close nexus between State and challenged action of regulated entity so that action may fairly be treated as that of state itself.  Monopoly not dispositive.  Approval of cutoff procedures, where commission did not order the procedures, does not make it state action.  Failure to overturn policy amounted to no more than determination that utility is authorized to employ the practice if desired.  Utility’s exercise of choice allowed by state law, where initative does not come from state, does not make it state action.    No symbiotic relationship from Burton.  

3. Marshall Dissent- Factors

a. State sanctioned monopoly

b. Extensive pattern of cooperation between private entity and state

c. Service uniquely public in nature.  

d. Majority distinguishes because state didn’t create monopoly but  merely trying to prevent charging of monopoly prices.  

e. State authorization and approval of private conduct supports state action finding.
4. How do we deal with Jackson v. Edison Electricity.  Sole electricity supplier in the town, heavily regulated by the state, and provides an essential life service.  If you don’t pay, they terminate service.  Since no state action in Jackson, no state action with multiple providers.  
a. Thos provisions of C that relate to the function they are doing, SCOTUS wouldn’t led Edison not serve black people or charge different rates.  Allowing that wouldn’t get through since not an exclusive public function.  
b. Maybe state action applies for broadly in equal protection than in due process.  What if discriminating on the basis of age?  Lower tarrifs for senior citizens?  Just race cases are different?  
xxi. Insufficiency of State acquiescence- Flagg Bros v. Brooks 1978- Warehouseman’s sale under state-adopted UCC procedures not state action.  A judicial decision to deny relief would be no less an authorization or encouragement of that sale than legislatures decision in statute.  IF judicial denial of relief makes private action state action, all private deprivations of property would be converted into public acts whenever state denies relief.

1. Blum v. Yaretsky 1982- Private nursing home receiving  state Medicaid reimbursements from state did not make state actors.  Claimed procedural due process because transferred from skilled facility to less expensive, resulting in lower Medicaid benefits.  Turned on medical judgment by private parties according to professional standards not established by state.  State not responsible for the specific conduct.  Normally only responsible for private decisions if exercised a coercive power or provided such significant encouragement that choice must in law be deemed to be that of state.  Mere approval or acquiescence in the initiatives of a private party is not sufficient to justify holding the state responsible.  
2. Rendell-Baker v. Kohn 1982- Private school with income derived mostly from public sources and which is regulated by public authorities not engaging in state action when discharged employee.  Same as private company primarily depending on contracts with government.  

xxii. Insufficiency of State inaction- DeShaney v. Winnebago County 1989- Failure to remove boy from violent father did not constitute state action.  14th does not require state to protect the life, liberty and property of its citizens against invasion by private actors.  Duty to protect arises not from state’s knowledge of actual predicament or from expression of intent to help, but from limitation which is imposed on his freedom to help himself.  
1. Brennan Dissent: The state actively intervened in his life, and by virtue of this intervention, acquired ever more certain knowledge that he was in grave danger.  Inaction can be just as abusive power as action.  

2. Due process does not require state to protect citizens from danger unless State is responsible for the danger, primarily when State has locked up the victim and deprived him of ability to protect himself, like in prison or in mental hospital.  
3. The situation is not symmetrical in the US analysis, it depends on who acted first, who is seeking the remedy.  If we think of there being an actor and a victim, Father-child, neighbor-buyer, the state’s choice to intervene or not isn’t symmetrical in that victim has more trouble calling on the state for help in US, when the actor is acting such that state would not be allowed to act directly.
xxiii. Decisions finding state action.

1. Lugar v. Edmondson Oil 1982- State action when creditor attached debtor’s property in ex parte proceeding, writ issued by state clerk and executed by Sheriff.  Private party’s joint participation with state officials in the seizure of disputed property is sufficient to characterize that perty as a state actor for 14th.  The state created a system where state official will attach property ex parte application of one party to a private dispute.  Falgg Bros procedure could be exercised without the intervention of a state official.  Powell DISSENT: Mere invocation of state legal procedures constitutes joint participation.
2. Edmonson v. Leesville Concrete 1991- Private parties use of peremptory challenges to exclude jurors on the basis of race was state action.  Peremptory challenge is a creature of statutory authorization, there is pervasive statutory regulation of the jury system, judge actively involved in voir dire, jury is a quintessential governmental body.  If Gov allows private body to choose government’s employees or officials, private body bound by C mandate of race-neturality.  O’Connor Dissent- State action requires that government be involved in specific decision.  Wholly within discretion of litigant.  It is an enclave of private action in a government-managed proceeding.

3. Brentwood Academcy v. Tennessee Secondary Athletic Association 2001- Statewide interscholastic athletics association comrpsies 84% of public school members, was a state actor because of public entwinement in its management and control, nowithstanding nominally private status.  Even eligible for state employee retirement system.    Thomas dissent- never state action before simply by mere entwinement.  

1) Congressional power to reach private conduct under 13th Amendment-
a) Jones v. Alfred Mayer Co 1968- Section 1982 bars all racial discrimination, private and public, in sale or rental of property, and thus construed is a valid exercise of Congress power to enforce 13th amendment.  Congress power to enforce 13th amendment by appropriate legislation includes the power to eliminate all racial barriers to the acquisition of real and personal property.  
(1) Enabling clause clothes Congress with power to pass all laws necessary and proper for abolishing all badges and incidents of slavery in the US.  
(2) Congress has the power under the 13th rationally to determine what are the badges and incidents of slavery.  RBT applied to that determination.  Badges include restraints on those fundamental rights that are essential to civil freedom, inherit, purchase, lease, sell, and convey property, as is enjoyed by white citizens.  14th at least means black can buy whatever a white can, and right to live wherever a white can.  
(3) Harlan Dissent- 1982 Right is either right to equal status under the law (only state action) or absolute right enforceable against private individuals.  Just right to equal status.

b) Sullivan v. Little Hunting Park 1969- Residents association operated park and playground.  Board refused to approve member’s assignment of playground rights to black tenant, and expelled member for protesting.  Court held member and tenant could sue under 1982 for damages and injunctive relief.  Interference with the right to lease.  Not a private social club because there is no plan or purpose of exclusiveness, only selective element is race.  NO STATE ACTION REQUIREMENT In 13th.
c) Runyon v. McCrary 1976- 1981 prohibits private, commercially operated nonsectarian schools from denying admission because negroes, and is constitutional so applied.  No violation of C rights of free association and privacy, nor parent’s right to direct education of children.  White dissent: statute meant was literally says, outlaws legal rule disabling any person from making or enforcing a contract, but does not prohibit private racially motivated refusals to contract.  Congress later codified the majority’s interpretation in 1991 reenactment of 1981.

2) Congressional power to enforce civil rights under section 5 of 14th amendment.  Post-Civil War under color of law provisions afforded remedies for the deprivation of rights as secured by the Constitution and interpreted by the Court.  Sometimes includes prophylactic authority to go beyond the literal confines of prior SCOTUS interpretation of 14th, but the current court has made clear is to be limited to remedies proportionate and congruent to remedying or preventing state violations of Court-declared rights.  

b) Congressional Protection of Voting Rights

i) Just after 15th Amendment, Congress made it a crime for public officers and private persons to obstruct exercise of the right to vote.  Starting in 1890 states enacted literacy laws and made exceptions for whites.  In 1965 Act, Congress suspended literacy tests in areas they believed to have a problem, even where courts had not found discrimination.  

ii) Lassiter v. North-Ampton 1959 upheld literacy requirements for voting, along with residence, age, and previous criminal record.  Literacy has some relation to standard designed to promote intelligent use of the ballot, and racially neutral.   
iii) South Carolina v. Katzenbach 1966- sustained 1965 act’s suspension of literacy tests for 5 years from last occurrence of substantial voting discrimination and barred new voting standards pending federal scrutiny.  Congress may use any rational means to effectuate the constitutional prohibition of racial discrimination in voting.  Express power.
iv) 1970 Act suspended tests nationwide.  This provision upheld as constitutional in Oregon v. Mitchell 1970.

v) Katzenbach v. Morgan 1966- 1965 Act requires States allow citizens with 6th Grade Puerto Rican education to vote even if illiterate in English.  Held proper section 5 of 14th exercise of Congress power.  
(1) Section 5 is a positive grant of legislative power authorizing Congress to exercise its discretion in determining whether and what legislation is needed to secure the guarantees of the 14th Amendment.  
(a) McCulloch inquiry: May the statute be regarded as an action to enforce equal protection, is it plainly adapted to that end, and is it not prohibited by but consistent with the letter and spirit of the Constitution.  
(b) It is enough that we be able to perceive a basis upon which the Congress might resolve the conflict as it did.  
(2) Harlan Dissent:  Court has confused issue of how much enforcement power there is under section 5 with the distinct issue of what questions are appropriate for congressional determination and what questions are essentially judicial.  Court reads 5 as giving Congress the power to define the substantive scope of the amendment, which would allow congress to also dilute equal protection and due process decisions of the Court. 
(3) Brennan insists one-way ratchet, Congress has no power to restrict, abrogate, or dilute these guarantees.  Brennan Opinion, highly deferential.  See Congress and courts working together to end racial discrimination as a welcome change.  Court does not everrule Lassiter, says states can enact such literacy laws, but that Congress section 5 power greater than section 1, and federal can prevent states from doing so.  
(4) Two branches of Morgan
(a) Remedial branch, to protect from other kinds of discrimination.   Or to prevent or deter future discrimination, that would be unC even within the court’s own analysis.  
(b) Or that congress has power to decide what type of discrimination is unconstitutional.  
(c) Any one of these alternatives would be sufficient to uphold the statute, but they can’t all be holdings.  Later cases between 1996-1997 apply only the remedial branch, not the substantive branch.  Substantive branch abandoned by Court in City of Boerne.  
vi) City of Boerne v. Flores 1997- RFRA exceeds Congress’ Power.  Peyote case: RFRA requires state accommodation of religious practice if regulation substantially burdens the practice unless state has compelling government interest and least restrictive means of furthering that compelling interest.  Smith held that neutral, generally applicable laws may be applied to religious practices even when not supported by a compelling governmental interest.  
(1) Congress power under section 5 extends only to enforcing the 14th amendment, design of amendment and text of 5 inconsistent with suggestion that Congress has power to decree the substance of the 14th’s restrictions on the States.  Legislation altering the meaning of the Free exercise clause cannot be said to enforce the clause.  Congress does not enforce by changing what the right is.  Congress must have wide latitude in determining whether remedial or substantive change, but distinction must be observed.  
(2) There must be a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end. 14th as enacted confers substantive rights against States, which like Bill of Rigths, are self-executing; power to interpret C in a case or controversy remain in judiciary.  
(a) May only pass corrective legislation as is necessary and proper to counteract laws State adopt or enforce which are prohibited by the amendment.  
(b) While preventative rules are sometime appropriate remedial measures, there must be a congruence between the means used and the ends to be achieved.  
(i) RFRA is so out of propotion to a supposed remedial or preventative object that it cannot be understood as responsive to, or designed to prevent, unconstitutional behavior.  Instead attempts a substantive change in constitutional protections.  Sweeping coverage ensures its intrusiton at every level of government, whereas Civil Rights Acts were confined to most flagrant violators by geography and a discrete class of state laws (voting).  
(ii) Although section 5 legislation does not require termination dates, geographic restrictions or egregious predicates, but tend to ensure proportionate means to legitimate ends.  
(iii) RFRA is not designed to identify and counteract state laws likely to be unC because of their treatment of religion.  
(iv)  Congress determines whether and what legislation is needed to secure 14th, and entitle to much deference, but not unlimited, and courts retain power to determine if Congress exceeded its authority under the Constitution.  
(c) sherbert v. Verner required compelling state interest for substantial burden on religion.  Smith overruled in 1990- if generally applicable and not targeted to particular religious group, enforceable without any showing of necessity as a matter of free exercise.  
(i) Did RFRA purport to change Con law?  Or did it try to provide a statutory substitute for the free exercise clause?  SCOTUS holds RFRA unCon as applied to states, but still valid part of federal law as applied to the federal government.  
(ii) But RFRA regulates the states across the board in relation to everything they do.  Might be difficult to cobble together enough federal government to apply an across-the-board ban.  
(d) Congruence and proportionality standard measures the appropriatness of Congress law.  A new metric.  
i. This congruence is looser than the identity in Adarand.  
ii. Maybe really discriminatory purpose that is unC, but hard to prove and rarely happens.
iii. So overbroad, Kennedy doesn’t even really believe it is a protective remedy, just trying to overrule Smith.  
iv. No justice dissented from congruence and proportionality.  Some dissented on same grounds as dissented in Smith, that Sherbert is the right standard.  
4. Plainly disavowed any power of Congress to confer new substantive rights not derived from prior decisions of the Court interpreting the 14th.

5. Purported to reaffirm the specific holdings of South Carolina, Morgan and Rome, upholding a congressional remedial power that extended beyond mere embodiment of prior court holdings.
1) Most cases are 11th amendment, peculiar cases.  Not what State should or should not do, but whether remedial damages that Congress could have enacted under commerce anyway.
a) Seminole Tribe f. Florida 1996- Congress may not enact legislation under Article I powers that abrogate state immunity to suites for monetary damages, but may subject nonconsenting state to lawsuits pursuant to its powers under section 5 of 14th amendment.  State immune from federal abrogation unless Congress can demonstrate remedying state constitutional violations under Boerne.  

b) FLA Prepaid Secondary v. Colllege Savings Bank 1999- invalidated patent act expressly abrogating states’ sovering immunity from patent infringement claims.  Not an effort to prevent state deprivations of property without due process.  Boerne stands for section 5 powers, Congress must identify conduct transgressing the 14th’s substantive provisions and must tailor its legislative scheme to remedying or preventing such conduct.  Congress identified no pattern of patent infringement by states, let alone constitiuonal violation patterns.  Barely considered availability of state remedies for patent infringement.  

c) Same parties TM Case- invalidated TM ACT subjecting state to federal lawsuits, not the kind of rights that qualify as property rights protected by the due process clause.  

d) Morrison is different; court finds Congress does not have power under commerce or 14th amendment to make states amenable to VAWA.  Court does not deny pervasive bias.  
i) Targetted unCon conduct, not state action
ii) Nationwide, when finding of bias did not relate to all states.  
iii) Morrison strikes down the statute altogether, not just the sovereign immunity bar.
iv) Breyer dissents: Doesn’t say section 5 supports, would uphold under commerce clause and thinks lack of congruence and proportionality because remedy is minimally intrusive (runs directly against private tortfeasor, imposes no burden on the states).  And Congress doesn’t have to document problem in every state before getting a national solution for a pervasive national problem.  
v) Merely preventing what court sees as disproportionate remedy for what court sees as Constitutional violation.  
b) US v. Morrison 2000- Even a voluminous congressional record insufficient to uphold civil damages in WAWA of 1994.  Exceeded Congress power to enforce Equal Protection against gender discrimination.  Congress concluded there is pervasive bias in various state justice systems against victims of gender-motivated violence.  State action doctrine is necessary to prevent 14th from obliterating vertical separation of powers.  Not directed at State or state actor, but at individuals who have committed criminal acts motivated by gender bias.  Visits no consequcnes on state official who failed to investigate or prosecute the assault.  Applies uniformly throughout nation, but record finds that discrimination does not exist in all, or even in most states.  

e) Statute more likely to be upheld the more suspect the classification.

f) Kimel v. FLA Board of Regents 2000- Congress exceeded 14th remedial authority in allowing state employees to sue under ADEA (age) because failed the congruence and proportionality test.  C permits states to draw age-class lines if rational basis, even if probably not true that reasons are valid most of the time.  ADEA’s broad restriction on age as class prohibits substantially more state employment decisions and practices than would be unC under equal protection standard. Indiscriminate scope of substantive requirement and lack of evidence of widespread unC age discrimination, so not valid.

g) U of Alabama v. Garrett 2001- invalidated Congress abrogation of state sovereign immunity for state-employer violations of Title I of ADA.  Court, not Congress, defines substance of C guarantees.  Just RBT for disability classifications.  
i) Refuses to regard the Cleburne Case (group home) as heightened scrutiny, just rational basis. Rejects Breyer Dissent effort to say that decisions based on fear or negative attitudes can violate equal protection per se.  
ii) Asked whether RBT is substance of equal protection or a filter that works imperfectly to catch instances of EP violation.  Breyer says just filter- erroneous to equate EQP violations which Congress chooses to remedy to EQP violations that SCOTUS chooses to recognize employing RBT.  

iii) Hibbs and Lane might be a moderation

(1) Nevada HR v. Hibbs 2003, family leave act.  Upheld Congress power to apply FMLA to states because appropriately tailored to prevent gender discrimination in the workplace.  Obviously can be imposed under commerce, only question whether states can be sued despite 11th.  Rehnquist writes the opinion.  Permissible exercise of section 5 power.  Prophylactic rule to counteract gender discrimination, especially with family leave, documented to occur.  States more willing to let women take family leave.  Narrowly targeted, and affects only one aspect of the family relationship.  Proportional. Congress may prohibit a somwheat broader swatch of conduct, including that not itself forbidden by amendment’s text.  FMLA is narrowly targets at the fault line between work and family, precisely where sex-based overgeneralizations has been the strongest, and affects only one aspect of employment.  
(2) Tennesse v. Lane Title II of ADA- thought to be quite vulnerable, then narrowly upheld by limiting inquiry to the particular case, non-accessible court house.  Paraplegic had to crawl up two flights of stairs to answer criminal charges.  Access to the courts is fundamental rights issues under due process and equal protection.  Rehnquist dissent: congruent and proportional by looking at remedy, not weird facts.  Test on face, not as applied.  SCALIA- congruence and proportionality standard is not strict enough.  Too malleable.  Should only be able to adopt actual remedies for actual constitutional violations, no prophylaxis.  

(3) Where is the case law going? Kennedy favors strict congruence to protect states.

(4) US v. Georgia 2006- Paraplegic prisoner who alleged prison official deliberately refused to accommodate his disability in fundamentals such as mobility, hygiene and medical care and states claims based on conduct that independently violated 14th amendment, which incorporates cruel and unusual.  Could sue under Title II of ADA.  Insofar as Title II creates a private cause of action for damages against State for conduct that actually violates the 14th, validly abrogates state sovereign immunity.

(5) Supplement case- decided under statutory interpretation, but suggests that congruence and proportionality now poses a threat to the voting rights act itself.  Unquestioned that constitutional violations in the past, some continue, but are the recent ones too few and too geographically disbursed to support remedy under 15h amendment at all.  Even if remedy allowed, is statutory preclearance under voting rights act too broad and inclusive to pass congruence.  How much will survive scrutiny of evidence limited to recent violations.   
h) Contrast US negative right approach with Princess Caroline Von Hannover approach in Germany and the approach in South Africa.  Her right to privacy outweighs publisher’s right to inform the public in some cases, and state is obligated to protect that balance.  Germany’s failure to enjoin the publication of the photographs was unconstitutional. In the US the courts would likely conclude that there was no state action in this case.  Court found that state was obliged to strike a fair balance between the fundamental interests at issue, and didn’t.  
(1) Horizontal effect- applying the right as between the two private individuals directly in an unmodified form just as would apply between the state and the individual (our 13th amendment).  Private slavery without the endorsement or assistance of the state.  
(2) Vertical effect- 
(3) Third party effect- Drittworkung 
(4) Indirect horizontal effect- when the state is defining the relations among individuals under private law (as between themselves), the state should take into account constitutional norms, the liberties of the parties.  
(5) If US state action is plagued by indeterminacy, striking a fair balance between two rights also raise indeterminacy issues.
(6) Tarkanian case: U of Nevada not acting as state actor in firing its coach when NCAA orders them to fire the coach because NCAA is a private association and U obliged to honor its holdings.

(7) Government hired lawyers, public defenders, even full-time employed by Government, not engaged in state action.  

ii) The construction of state action in unusual cases involves the designation of actual government officials carrying out their official duties as not being state actors, as well as designating private individuals sometimes as state actors.  Everyone thinks that government officials, human beings, have private capacities.  

Substantive Due Process-  The modern implied right to privacy.
1) Griswold v. Conn: 1965- Court holds unconstitutional as applied to married couples, and therefore as applied to their doctors.  

a) Why wrongly decided

i) The court is lochnerizing, finding support in the Constitution for the rights it wants to protect.  By removing these rights to the level of Constitutional protection, the court inhibits democratic discussion about what rights to protect.  

ii) Assume that substantive due process was slain in 1937 and survives only in weakest form of RBT today (not Black’s there is not test to apply, but Williamson v. Lee Optical, only a rational basis).  Is there a rational basis? 

(1)  White decision: not satisfied with purpose of preventing illicit sexual relationships.  Statute is overbroad if concerned only with illicit sex, very tenuous relationship between broad prohibition and the narrow goal.

(2) But RBT does not require us to limit to State’s explanation, but to imagine a legitimate purpose.  Classical rational basis (not that as actually applied by court in every case), but applied in some cases.  State police power to impose morals.  Morality as legitimate as other interests.  If state thinks contraception is immoral, then Classical RBT is satisfied.  Statute could be upheld under reasoning state unwilling to take.  

iii) Opinion of the court- Bill of rights has provisions that together form an implied right to privacy interfered with by this law because sex in a marital relationship is one of the most private things there is.  Adding up a bunch of privacy rights, including penumbral right of association, including 3rd, 4th, and 5th, creates a broader right to privacy than the right specifically in the Constitution says.  bunch of provisions being bundled together to create a broader  underlying principle, such as state sovereignty or federal power, congressional or presidential power, that takes us beyond the text.  Maybe methodology isn’t invalid, but the application is not convincing.

iv) Goldberg says that 9th amendment embraces a right to marital privacy.  Right to privacy there is even more sensitive than the rights protected.  But Goldberg doesn’t argue that 9th protects marital privacy.  Since state statute, although 9th doesn’t apply to states, 9th lends strong support to due process of 14th covering marital privacy.  Textually legimiated 14th amendment construction by 9th amendment. 
v) Scalia dissent in Truckville v. Granville over parental control over children: Unalienable right to direct education of children.  Right retained by people in 9th Amendment.  Neither Decl Independence nor 9th amendment confer power on courts, and 9th does not allow courts to invalidate laws duly enacted by the people.  Not a guarantee of judicially enforceable rights, but serves some other function.  

b) Why rightly decided- Why was Griswold correct and Lochner incorrect?  Why protect personal privacy while rejecting Lochner contract?

i) Is contraception to control sexuality and reproduction closer to the core of personal identify and dignity than work?  

ii) Less dependent on the existence of property and contract law?  

iii) More likely to involve a breakdown in political pocesses in which gains and losses even our over time.

(1) Women’s rights, the poor, avoiding religious domination?  

(2) Enforced only against birth control clinics helping indigent women, backed heavily by Catholic leadership.

iv) Lacked objective justification, justified only by moral, subjective purpose?  Hard to see what the government interest is in Griswold.

v) Griswold correct to give more than RBT, and if Lochner revived today to give more than RBT to contract, would that be wrong?  If government right at stake less important than freedom of contract, it should override it, using something greater than RBT.  

c) White uses the language of SS but says invalid if not reasonably necessary, or if arbitrary.  Really balancing cases, not in the rigid tiered structure of equal protection law.  

d) Assume now that Griswold was rightly decided (and Eisenstadt).  If Griswold is correct in recognizing privacy, Roe has privacy right to decide whether to bear a child.  

i) Fetuses have never been counted in the census.  

ii) Would be a violation of equal protection because state criminalized death of born person, but not unborn people.  Discrimination with regard to the right to law might be subject to strict scrutiny.
iii) Fetuses viewed as not persons in the legal sense, but close enough to create a highly substantial state interest.  

iv) Sees as medical fact that lots of things can go wrong before the baby becomes viable.  Viable means could survive outside the womb, not just 99% probability of live birth.  The counterfactual, could survive outside the womb, therefore as compelling as a baby, therefore at this point the state’s interest is compelling.  He finds it totally circular.  
e) Not a revival of substantive due process, but an aspect of Lochner tradition that never wholly died.
i) Meyer v. Nebraska 1923- liberty broad: reversed conviction of teacher for teaching German in violation of state law prohibiting foreign language instruction to young children.  Liberty denotes not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and generally to enjoy the privileges long recognized at common law as essential to the orderly persuit of happiness by free men.  Nebraska law materially interfered with the calling of modern language teachers, the opportunities of pupils to acquire knowledge, and the power of parents to control the education of their own.
ii) Pierce v. Society of Sisters 1925- invalidated OR law requiring children to attend public schools.  Interfered with liberty of parents and guardians to direct the upbringing and education of children under their control.  There is no general power of the State to standardize its children by forcing them to accept instruction from public teachers only.  The child is not the mere creature of the State.
iii) Between Lochner’s end and Griswold, one major special scrutiny of fundamental liberty not constitutionally guaranteed, relied on equal protection.  SKINNER v. OKLAHOMA 1942- invalidated Habitual Criminal Sterilizaiton act for moral turpitude crimes.  This legislation involves the basic civil right of man: marriage and procreation are fundamental to the very existence and survival of the race.  This law works irreparable injury, so strict scrutiny is essential.  Sterilization for grand larceny but not embezzlers is discrimination.   
f) Griswold v. Connecticut 1965- Any person who uses any drug, or instrument for the purpose of preventing conception shall be fined not less than fifty dollars or imprisoned not less than 60 days nor more than one year.  Convicted as accessories and fined $100.   Douglas
i) this law operated directly on an intimate relation of husband and wife and their physicians role in part of it.  Pierce and Meyer principles reaffirmed here.
ii) This case concerns a relationship lying within the zone of privacy, and by forbidden the use rather than regulating their manufacture or sale, achieves goals by having a maximum destructive impact on that relationship.  Sweeps unnecessarally broadly, and thereby invades an areas of protected freedoms.  Allow searches for contraceptive use?  The right of privacy is older than the Bill of rights.  
iii) Goldberg, warren, Brennan Concurrence- 14th liberty protects fundamental personal rights and is not confined to specific bill of rights.  Liberty embraces the right of marital privacy based in language and history of Ninth Amendment.  Privacy in marital relationship is fundamental and basic, a personal right retained by the people within the menaing of the 9th.
iv) Harlan Concurrence in judgment- Due process clause protects basic values implicit in the concept of ordered liberty. Dissented in Poe v. Ullman 1961 where court dismissed challenge to this statute as nonjusticiable.  Invasion of married couples is an intolerable and unjustified invasion of privacy in the conduct of the most intimate concerns of an individual’s personal life.  Due process represents balance built on postulates of respect for the liberty of the individual and the demands of organized society, the traditions from which it developed and those from which it broke.  That tradition is a living thing. Full scope cannot be found in specific guarantees.  
(1) Not discrete liberties, but a rational continuum which broadly includes freedom from all substantial arbitrary impositions and purposeless retraints, and which also recognize that certain interests require particular careful scrutiny of the state needs asserted to justify their abridgment.  
(2) [EXAM: Maybe courts should hold to this, require disclosure of the actual purpose.  If it’s a bad purpose, the law is still valid unless specifically prohibited by the Constitution.  But this forces the bad purpose out into the open, opening it up to democratic accountability.  Maybe the court’s role is to expose legislative and executive obfuscations.]  
(3) Since abridges important fundamental liberty, rational basis not enough.  Moral purpose here does not justify the obnoxiously intrusive means chosen to effectuate that policy.  No other state has criminalized use of contraceptives.
v) White concurring in judgment- Anti-use statute won’t be observed by those violating adultery statutes.  Broad ban is of marginal utility.  
vi) Black and Stewart dissent- Bill of Rights protects privacy at certain times and places with respect to certain activities.  Substiting rights either dilutes or expands the rights given.  
vii) Personal privacy v. Lochner contract?
(1) Is contraception to control sexuality and reproduction closer to the core of personal identify and dignity than work?  
(2) Less dependent on the existence of property and contract law?  
(3) More likely to involve a breakdown in political pocesses in which gains and losses even our over time.
(a) Women’s rights, the poor, avoiding religious domination?  
(b) Enforced only against birth control clinics helping indigent women, backed heavily by Catholic leadership.
(4) Lacked objective justification, justified only by moral, subjective purpose?
g) Eisenstadt v. Baird 1971 premised decision on equal protection, overturned law banning distribution of contraceptives (even in application to unmarried person).  Decided under “RBT”, but expanded scope to Roe scope: In Girwold privacy inhere in the martial relationship.  Marital couple is an association of two individuals each with a separate intellectual and emotional make-up.  If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted governmental intrusion into matters fundamentally affecting a person as the decision to bear or beget a child.  
h) Access of Minors.  Carey v. Population Services 1977 (post Roe_ invalidated NY prohibition on sale or distribution of contraceptives to minors under 16.  Plurality said SS for restrictions on access to contraceptives because essential to constitutional right of decision in matters of childbearing underlying Griswold, Eisenstadt, and Roe.  Fundamental right, burden must be rational means of accomplishing some significant state policy.    Maybe not SS.  
2) Roe v. Wade 1973- TX law, typical of most states, made crime to procure abortion except by medical advice to save life of mother.  Blackmun- Recognized right of personal privacy.  Only personal rights that can be deemed fundamental or implicit in the concept of ordered liberty are included in personal privacy right.  Has some extension to marriage, procreation, contraception, family relationships, and child rearing and education.  Whether founded in 14th personal liberty as feel it is, or district’s 9th amendment, is broad enough to encompass a woman’s decision to terminate her pregnancy.  State has important interest in safeguarding health, maintaining medical standards, and protecting potential life.  At some point in pregnancy these interests become sufficiently compelling to sustain regulation of the factors that govern the abortion decision.  
i) Health of mother becomes compelling at end of first trimester because before then abortion is safer than continuing on to childbirth.  After first trimester, state may regulate abortion procedures to the extent that regulation reasonably relates to the preservation and protection of maternal health.  May include qualifications of practitioners, the facility.  During first trimester, doctor, in consultation with pateitnt, is free to determine without state regulation that pregnancy should be terminated.  If so determined, abortion may be effectuated free of state interference.
ii) Compelling point of potential life is at viability because fetus presumed capable of meaningful life outside the womb.  State may proscribe abortion after viability, except where necessary to preserve the life or health of the mother.  
iii) Roe is less defensible than Lochner because rather than resting on the illegitimacy of the ends or lack of plausible furtherance of permissible ends, simply announces the goal is not important enough to sustain restriction.  But really choosing locus of decisionmaking authority, some choices ought to be remanded to private decision-makers unchecked by substantive governmental control.
iv) Women are arguably neither discrete, insulate, nor a minority, and enjoy consideration of political process through men?  Are unborn politically powerless group warranting judicial solicitude.
b) After Roe v. Wade
i) Doe v. Bolton 1971- companion case to Roe invalidated GA law requiring abortions be performed in hospital with extensive medcial approval procedures.  Court said attending physician’s best clinical judgment should be sufficient.
ii) Akron v. Akron Center for Reproductive Health (Akron I)- 1983- invalidated requirement that post first trimester be performed in hospitals, which are more expensive.  Struck down because presented a significant obstacle in the path of women seeking an abortion.  Invalidated guidelines that physician must disclose development of the fetus, date of possible viability, and possible complications of abortion.  State said trying to have fully informed consent, but Powell said designed to persuade her to withhold consent.
iii) Spousal (no) and Parental Consent (yes if court bypass)
(1) PP Misouri v. Danforth 1976- invalidated requirement of husband’s written consent for abortion during the first 12 weeks of pregnancy.  State cannot delegate authority even to spouse to prevent abortion during the first trimester since women more directly and immediately affected bythe pregnancy.  
(2) Also struck down requirement that unmarried women under 18 obtain parental consent.  Does not mean that every minor regardless of age or maturity may give effective consent for abortion.
(3) Bellotti v. Baird (Bellotti I) 1976- A blanket parental veot is fundamentally different from one that permits a mature mintor to obtain court order for abortion without parental consent.  UnC only if unduly burden right to seek abortion.
(4) Bellotti II 1979- Powell Plurality- state can involve a parent in a minor’s decision only if also provided an alternative judicial bypass so not an absolute, and possibly arbitrary veto.
(5) PP of Kansas City v. Ashcroft 1983- upheld parental consent requirement with judicial alternative, because can demonstrate sufficiently mature to make abortion decision or that despite immaturity, abortion would be in her best interests.  
(6) Upheld parental notice requirements in HL v. Matheson 1981- UT law requiring physician to notify parent of minor’s abortion.
(7) Hodgson v. Minnesota 1990-, struck down requirement that both parents be notified 48 hours before abortion on minor, but permissible if judicial bypass available.
(8) Ohio v. Akron II 1990- upheld one-parent notification requirement accompanied by a judicial bypass procedure.  
iv) Waiting Period (no) and Reporting requirements (not identities)
(1) Akron I, struck down 24-hour waiting period after signing consent form, because increased cost by requiring two separate trips to facility.  
(2) Thornburgh v. American Coll. Of Obst. & Gyn. 1986- struck down reporting requirements regarding the identified of physician and women which would chill the freedom to have an abortion.  
v) Abortion funding restrictions- only abortion regulations on adult women upheld between Roe and Casey
(1) Maher v. Rose 1977- upheld Conn grant of Medicaid benefits for childbirth but not medically unnecessary abortions.  Powell majority: Roe protect women from unduly burdensome interference with freedom to decide, and implies no limitation on authority of state to value childbirth over abortion to so allocate public funds.  She continues as before to be depdent on private sources for the service she desire, no disadvantage as the consequence of state decision to fund childbirth.  .431.

(2) Harris v. McRae 1980- upheld Hyde Amendment, barring payment even for most medically necessary abortions (except rape or incest or life of mother).  Government may not place obstancles, but need not remove obstacles it didn’t create.  Leaves indigent women with same range of choice as if Congress chose to subsidize no health care costs at all.  Otherwise, Pierce would require government funding of private schools and Griswold would require funding of contraception.  

(3) Rust v. Sullivan 1991- HHS regulation that Title X grant recipients may not counsel or refer for abortion as family planning, or encourage, promote, or advocate it, and must physically and financially separate such programs from Title X program.  Must tell any women who inquires that the project does not consider abortion an appropriate method of family planning.  No affirmative right to government aid in Due process.  Refusal to fund abortion counseling leaves woman with same choices as before the aid extended.  Balckmun Dissent-  Formidable obstacle to Title X clients freedom of choice.  Client will reasonably construre words as profestional advice to forgo an abortion.  Government’s ill-intentioned distortion of information It has chosen to provide.

(4) Webster v. Reproductive Health Services 1989- upheld MO law barring state employees from performing abortions and use of public medical facilities for abortions even when patient pays.  Same choice as if State chose not to operate any public hospitals at all.  Might be different if all health care was in state facilities.

(5) Stare decisis- O’Conoor’s Undue burden test became prevailing test.

c) Planned Parenthood of SE PA v. Casey 1992- Right to abortion based in due process clause’s substantive component.  Our law afford C protection to personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education.  At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life.  Beliefs about these matters could not define the attributes of personhood were they formed under compulsion of the state.  

i) Stare Decisis analysis examines

(1) Unworkable- 
(2) The equity balance of reliance interested- People have organized intimate relationships and made choices that define their views of themselves and their places in society in reliance on the availability of abortion in the event that contraception should fail.  

(3) Whether the precedent has been abandoned.- Roe still strong today as in 1973

(4) Whether the facts have so changed or come to be seen so differently, as to have robbed the old rules of significant application or justification- 

(5) West Coast Hotel overruled Adkins (Lochner line)- fundamentally false factual assumption that unregulated market able to satisfy minimal levels of human welfare.  

(6) Plessy v. Ferguson overruled, although wrongly decided at the time, because Society’s understanding of the facts was different.

(7) Because neither the factual underpinnings not Court’s understanding of facts have changed, would unnecessarily damage the court’s legitimacy and the Nation’s commitment to the rule of law.

ii) Undue burden standard is the appropriate means to reconcile State’s interest with Woman’s liberty, and is shorthand for saying state regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.  Invalid because means chosen to further the interest in potential life must be calculated to inform the woman’s free choice, not hinder it.  Regulations which merely create mechanism where State or parent or guardian may express profound respect for the life of the unborn are permitted if not a substantial obstacle to the woman’s exercise of the right to choose. 

iii) Reject the rigid trimester framework of Roe.

iv) To Promote State’s profound interest in potential life, throughout pregnancy, the State may take measure to ensure that the woman’s choice is informed, and will not be invalidated so long as purpose is to persuade the woman to choose childbirth over abortion but must not be an undue burden on that right.

v) Roe is reaffirmed- State may not prohibit any woman from deciding to terminate her pregnancy before viability; and subsequent to viability State may regulate or even proscribe abortion except where medically necessary to preserve life or health of the mother.  

(1) Akron I and Thornburgh overruled to the extent they invalidate giving truthful, nonmisleading information.  State permitted to protect the life of the unborn by enacting legislation aimed at ensuring a decision is mature and informed, even when it expresses a preference for childbirth over abortion.  Although particularly burdensome on the poor, particular group being injured is distinct from whether substantial obstacle to women in that group, 24-hour waiting period is not an undue burden. May persuade against abortion from beginning
(2) Mere notification of pregnancy is frequently a flashpoint for battery.  Battered women have valid reasons not to inform their husband, so likely to prevent significant numbers of women from obtaining an abortion.  No spousal notification
(3) Reaffirm that state may require a minor seeking an abortion to obtain the consent of a parent or guardian, provided adequate judicial bypass. Parent if court bypass
(4) PA requires abortion facilities to report its name and address.  Identity of woman remains confidential.  Reporting, if woman identify safe; relate to health.  

vi) Joint opinion calls for super-strong deference to precedent in controversial cases.  Risk of overruling under fire.  West Coast Hotel and Brown really reflect changes in values, not changes in facts.   Joint opinion found informed consent and waiting period C on face, but left open to undue burden challenge as applied.  Heavy burden to produce factual data relied upon in spousal notification provision.

vii) Ayotte v. PP of N New England 2006- facial invalidation is not always the right remedy for abortion law invalid in some applications.  UnC because no exception for health of the mother.  So long as faithful  to legislative intent, lower court can issue declaratory judgment and injunction prohibiting the unC application.  Remanded to determine whether legislature would consider severable.

viii) Stenberg b. Carhart 2000- struck down NE law prohibiting late-term D&X without providing exception to preserve mother’s health.  D&X was never itself necessary to maternal health, but District Court found that significantly obviate health risks in certain circumstances, so altogether forbidding D&X creates a significant health risk.  Where substantial medical authority supports the proposition that banning a particular abortion procedure could endanger women’s health, Casey requires statute to include a health exception when the procedure is necessary in approprirate medical judgment, for the preservation of the life or helath of the mother.  
ix) Kennedy Dissent- Casey is premised on the States having an important Constitutional role in defining their interest in the abortion debate.  States may take sides in the debate and choose life, have interest in forbidding medical procedures which might cause the medical profession or society as a whole to become insensitive to life.  
x) Thomas dissent- Fails to distinguish between health concerns requiring abortion from health concerns causing woman who desire an abortion for whatever reason to prefer one method over another.   
d) Gonzales v. Carhart 2007- upholds federal ban on partial birth abortions.  Intact D&E, partial-birth abortion, pulls out its entire body partially.  Congress responded to Stendberg, found that practice is gruesome and inhumane and never medically necessary, requiring knowingly performance.  Must have intentionally delivered for the purpose of performing an overt act that would kill it; does not cover the D&E procedure.  Only requires doctors to intend dismemberment before delivery to the anatomical landmark, so facially valid.  Act expresses respect for the dignity of human life.  Where rational basis and no undue burden, state may use regulatory powers to bar certain procedures and substitute others, all in legitimate interest of regulating the medical profession to promote respect for life, including the life of the unborn.   Act described disturbing similarity to the kilin gof a newborn infant, wants to draw a bright line that clearly distinguished abortion and infanticide.  Reasonable to think that intact D&E more than standard undermines the public’s perception of the appropriate role of a physician during the delivery process, and perverts a process during which life is brought in the world.  Not purpose to place substantial obstacle.  Would be unC if subjected to significant health risks.  Both sides have medical support: When there is documented medical disagreement, Court gives state and federal legislatures wide discretion.  Because federal statute, SCOTUS can not authoritatively interpret it and say does not apply to regular D&E, only intact.  Congressional findings do not control the case, but can contribute to the conclusion that medical opinion is divided on the need for intact D&E.  
i) Court refused to strike down as facially invalid even though statute carries no exception for life of the mother, unknonwn when would be safer.  If can demonstrate that intact D&E is needed, can challenge as applied.  
ii) Ginsburg dissent: departs from precedent that abortion restrictions cannot be imposed absent an exception for safeguarding a woman’s health.  State must avoid subjecting women to health risks both when pregnancy creates danger, but also where the state regulation forces women to resort to less safe methods of abortion 

iii) Right to terminate a pregnancy today? Kennedy is ready to enforce some version of it, the state’s interest in protecting potential life continues to gain in force.  A lot depends on future appointments to the court.
e) Ramifications of Substantive Due Process: Family and Physical Integrity.  Griswold based on Myers and Pierce.  Right to direct education of the children (foreign language and private school) based on right to form and protect family, not on viewing children as property.

i) Marriage-
(1) Loving v. VA 1967- sruck down ban on interracial marriage relying primarily on equal protection.  Also deprive of liberty without due process of law.  Marriage is one of the basic civil rights of man.
(2) Zablocki v. Redhail 1978- WI law said anyone obliged to support children not in custody by court order may not marry without obtaining court approval depending on proof  that children not likely to become public charges.  Analyzed under fundamental rights strand of equal protection, strongly influence by right to marry due process as part of fundamental right to privacy.  If right to procreate means anything at all, right to enter the only relationship in which the State allows sexual relations legally to take place.  Can use direct enforcement to ensure obligations are met.  Powell concurrence- bans on incest, bigamy, homosexuality and blood tests would be cast in doubt by requiring compelling state purpose.  SS is too strong.  Stevens concurred- C permits direct and substantial restraints on the right to marry, such as to child or close relative, but not discrimination against the poor like this.  Only fundamental rights equal protection where Justice says says don’t focus on the right at issue.  

(3) Extended Zalocki in Turner v. Safley 1987- Struck down prison regulation restricting inmate’s right to marry by condition it on wardens’ approval for compelling reasons such as pregnancy or birth of achild.  Decision to marry is a fundamental right, even in prison.  Some marriage consequences are relevant even to a prisoner.  .  

(4) What is the content of the right to marry?  All of the traditional consequences

(a) Griswold says sexual privacy within the marriage was a special focus of substantive due process.

(b) Confidential communications between spouses.

(c) Include right to divorce, to marry someone else.  

(d) Mostly unknown what content involved, but must have some content besides party and white dress.  

ii) Cases not given in casebook when court looks at government benefit rules which could be read as discriminating/disadvantaging  against married people because government views the family as an economic unit, deems income or property available to one spouse as available to the other spouse, making ineligible for benfits.  Court repeatedly says indirect burdens on the right to marry, subject only to RBT.  

iii) Extended family relationship: 
(1) Moore v. East Clevelan 1977- invalidated zoning ordinance defining family narrowly, excluded grandma from living with two grandsons who were first cousins.  Powell Plurality gave substantive due process grounds, when intrudes on choices of family living arrangements, court must examine interests carefully.  Our tradition of protecting the family extends beyond the nuclear family, extended family rooted equally venerable tradition.  Questions whether government may prefer narrow categories of families it considers best suited for the adults and children involved.  Traditionally approved family arrangements are protected against regulation, not absolutely, but to some degree.

(a) Belle Terre v. Boraas 1974- No privacy right in family-oriented zoning restrictions excluding most unrelated groups from a village.  Economic and social legislation, so deferential review.  Court drew the line at marital or blood ties.  

(2) Troxel v. Granville 2000- state court decision granting grandparents visiting rights to their grandchildren over objections of the sole surviving parents- a fit custodial mother- violated mother’s substantive due process rights.  Due process protects the fundamental right of parents to make decisions concerning the care, custody and control of their children.  Invalid because judge granted visitation rights without according special weight to the mother’s decision.  Stevens dissent- Parent’s liberty interest not so inflexible to protect every arbitrary parental decision from any challenge absent a threshold finding of harm.  Scalia rejects substantive due process even with regard to old fashioned family rights.  Generally objects only to nontraditional families.  

iv) Family relationships and the role of tradition- Michael H. v. Gerald D. 1989- CA law presumes child born to wife is legitimately a child of the marriage, rebuttable only under certain circumstances.  Rejected claim to paternity despite blood test 98% probability that is the child’s father.  Upheld state judgment.  Scalia: not just that fundamental, but must also be an interest traditionally protected by our society.  Homewreaker is not traditionally protected as family unit in our society.  Instead, traditions protect the martial family against such claims.  Tradition claims must look at most specific level of generality.  More specific tradition takes precedence (not majority). Newer, traditionally disfavored relations not protected to judicial protection.  

(1) But Carolene products isn’t about whether can form viable coalition because there are fewer of them, but whether people who would otherwise be able to form a majority coalition are prevented from doing so because of prejudice, isolation, stigma, etc. make people unwilling to form a coalition with them.  That potential majorities can’t form because kept away from normal coalition forming process, not that minorities lose.  But diffuse unidentifiable group, don’t even know what other adulterous fathers are.  Bruce Ackerman critique of Carolene products.  
(2) Justice Scalia is concerned about the breakdown of the kind of social morays that would make this story unthinkable.  

v) Rights over death-  Two background points.  

(1) common law protected the right against unconsented touching or invasion of body through tort of battery.  Includes the unconsented touching by a doctor who has not adequately explained what going to do to get informed consent.  Constitutional right of bodily integrity protected as liberty right under due process, not generally by compelling government interest, but by weaker form of balancing.  

(a) In 1905 upheld compulsory vaccination for smallpox against bodily integrity claim using a reasonableness analysis.  Public interest in preventing smallpox epidemics outweighed interest of individual hoping to freeride off of others’ vaccinations.  

(b) Modern cases of refusal of psychological treatment, like psychotropic drugs.  Courts user reasonableness balancing for involuntary treatment of mental patients, criminals, and legally incompetent criminal defendants.

(2) Majority in Cruzan explicit that advances in medical technology have changed how people die, protracts that process so that we linger, even barely alive, when would have died in times past.

(3) Cruzan v. Director MO D. of Hlth 1990- Discontinuation of life-sustaining procedures (artificial nutrition and hydration) was not constitutionally required.  Persistent vegetative state, MO requires clear and convining evidence of her wishes to pull the plug.  Affirmed.  A competent person has a C protected liberty interest in refusing unwanted medical treatment.  MO may legiateimly safeguard personal choice through the imposition of heightened evidentiary requirements.    May permissibly place an increased risk of erroneous decision on those seeking to terminate an incompetent individual’s life-sustaining treatment.  At least creates the potential that a wrong decision will eventually be corrected or its impact mitigated. Scalia holds with the most specific tradition, that suicide is a crime, no right to commit suicide, no right.  
(4) WA v. Blucksberg 1997- Pulling the plug is ok, but need not allow euthanasia.  Assisted suicide bans are part of longstanding expression of state’s commitment to protect and preserver human life.  Prohibited for 700 years by common law.  By 14th amendment, crime in most states to assist a suicide.  
(a) Due process specially protects those fundamental rights and liberties which are objectively rooted in this Nation’s history and tradition and implicit in the concept of ordered liberty. Substantive due process requires a careful description of the asserted fundamental liberty interest.  History and legal traditions provide crucial guideposts.  Tradition has long rejected the asserted right, and continues to explicitly reject it today, even for terminally ill, mentally competent adults.  
(b) Casey suggestions that many due process liberty rights sound in personal autonomy does not warrant sweeping assertion that any and all important, intimate, and personal decisions are so protected.  History of assisted suicide was and continues to reject nearly all efforts to permit it.  So right to assistance in committing suicide is not a fundamental liberty interest protected by due process clause.  
(c) O’Connor- Terminal patient in great pain has no legal barriers to obtaining medication to alleviate that suffering, even to the point of causing unconsciousness and hastening death.  
(d) Souter concurrence-  Concept of ordered liberty comprising a continuum of rights to be free from arbitrary impositions and purposeless restraints.  Court will confine protected values to those in the text or exemplified by tradition  from which nation developed and from which it broke.  Only when legislative purpose is so far from commensurate to be arbitrary or pointlessly applied.  Slippery slope failry made out here. Line between ill and dying will disappear.  
(e) Unanimous: substantive due process does not entitle you to doctor’s assistance.  If legislature has no right to prevent you from pulling the plug, court has a right to say so.  

(f) Vacco v. Quill 1997- NY law  prohibiting assisted suicide while permitting patients to refuse lifesaving medical treatment did not violate equal protection clause.  We think the distinction between assisting suicide and withdrawing life support, is widely recognized and endorsed by medical profession and our legal tradition, is important and logical, and is certainly rational.  Life support dies from underlying fatal disease or pathology, euthanasia killed by medication.  Purpose to respect patient’s wishes and cease doing the useless and futile, whereas physician’s purpose must be to primarily intend that the patient be made dead.  
(g) Majority from different sides for proposition that the states are constitutionally required to permit such palliative practice.
f) Lawrence and International Human Rights
i) Bowers v. Hardwick 1986- upheld 20 year felony sodomy sentence as applied to homosexual sodomy.  No fundamental right for homosexuals to engage in sodomy.  Not deeply rooted in Nation’s history and tradition or implicit in the concept of ordered liberty.  Law is constantly based on notions of morality.  Blackmun Dissent- Privacy right, the right to be let alone, not because it contributes to the general welfare, but because it forms a central part of an individual’s life that individuals define themselves in a significant way through their intimate sexual relationships with otheres.  Fundamental interest all 
ii) Romer v. Evans 1996- Colorado constitutional amendment prohibits anti-sexual-orientation discrimination laws.  6-3 by Kennedy say violates equal protection because cannot identify a legitimate state interest so broad in scope to which this sweeping discrimination could be rationally related.  Only understood as an expression of animus against people denied protection from discrimination, so fails RBT.   

(1) Like Reed v. Reed, pretend RBT that leads to SS.

(2) Example of hostile motive case: Clebourne, Moreno, Village of Olebrook?

(3) Form of arbitrariness review with roots in Lochner era.

(4) Romer forshadowed overruling of Bowers.
iii) Lawrence v. TX 2003- Liberty protects the person from unwarranted government intrusion into a dwelling or other private places. Adults may choose to enter upon an intimate physical relationship in the confines of their homes and their own private lives and still retain their dignity as free persons.  History prohibited all sodomy, not just homosexual sodomy. Repeal of laws evidences an emerging awareness that liberty gives substantial protection to adult persons in deciding how to conduct their private lives in matters pertaining to sex.   Equal protection is teneable, but want to overrule Bowers.  Stevens reasoning controls: Traditional majority view that practice is immoral is not sufficient.  Individuals decisions about intimacies of physical relationships are liberty protected by due process.  Not minors, injuring, coercion, hard to refuse consent, public conduct, prostitution, formal government recognition of homosexual relationship.  But two fully and mutually consenting adults engaging in sexual practices common to a homosexual lifestyle.  No legitimate state interest her ewhich can justify intrusion into personal and private life of the individual.  
iv) O’Connor Concurence- would not overrule Bowers, but agrees with judgment based on equal protection.  Bare desire to harm a politically unpopular group is not a legitimate state interest.  Heterosexual sodomy is not a crime, so law makes homosexuals unequal in the eyes of the law.  Brands all homosexuals as criminals.  Moral disapproval of this group, like a bare desire to harm the group, is an interest that is insufficient to satisfy RBT under EQP clause.  Moral disapproval without other state interest has never been a sufficient rationale to justify discrimination among groups of persons under equal protection.
v) Scalia Dissent- Sexual morality provides rational basis.  Only fundamental rights equality for heightened scrutiny, those that are deeply rooted in Nation’s history and tradition, in which homosexual sodomy is not.  Same government interest in fornication, bigamy, adultery, adult incest, bestiality, and obscenity.  Thomas- No right to privacy.
(1) How does court justify overruling Bowers?

(a) Bowers is just plainly wrong

(i) No historical removal or right to homosexuality

(ii) Griwold leads to right to adult consensual sexuality, must extend to homosexuals

(iii) Mill’s On Liberty- may do whatever you like so long as doesn’t harm anyone else?  Moral legislation is out the window.  

(b) Cites Casey- legitimacy depends on continuity in case law.  

(i) Similar to Scalia’s casey dissent: 1) right; 2) produced settled body of law.  Not settled because tension between substantive due process in Casey and Bowers.  Unsettled by Casey and Romer.  

(ii) No reliance: those who moved to TX from SF.

(iii) Every generation must be free to redefine liberty for Constitutional purposes.  

(2) What standard applying?  Said bowers applied question too narrowly.  If you can define the interest more broadly as sexual privacy, must be heightened scrutiny.  Maybe like Casey’s Undue Burden test.  Not SS, but not RBT.  

(a) Recognizes that this case is not about sexual acts, but about personal relationships.  Bowers asked the wrong questions.  State interference and criminalization of personal relationships by means of the sexual acts that are involved, and that those personal relationships are deserving of some form of heightened protection because:

(b) Basically assumed that such private acts were protected by the Constitution.  The right to have sex with people you want to have sex with?

(i) Constitutional right to the one-night stand?

(ii) Protect only longer relationships.  Statute interferes with longer-lasting relationships and casual sex.  

(iii) Some people are homosexual, so only deep intimate personal connection is with same-sex, so shouldn’t be deprived of long-lasting deep relationship.

(iv) Right of all adults whether characterized as heterosexual, bi or homo, to choose to have a homosexual relationship at some point in their lives.  Choice and autonomy
(v) Discrimination of a fundamental right, immutable characteristic, autonomy and choice.  Not how Kennedy frames that, but certain assumptions about human sexuality essential to the opinion.

(c) Kennedy focuses on Stevens Bowers dissent: tradition not enough, and protected liberty in personal intimacy

(3) Breyer- meaning of Con can’t be deduced from text or history books, but ongoing dialogue between courts and other democratic institutions and society at large.  That is what we should be engaging in.

vi) Lawrence: Individuals have a C protected interest in creating a personal relationship in which sexuality finds overt expression in intimate conduct with another person.  
vii) Due process v. Equal protection- if equal protection, could still prohibit all sodomy, and would be enforced primarily against homosexuals.  
g) Gay marriage- Kennedy said does not involve formal government recognition of the relationship, O’Connor said promoting the institution of marriage would be a legitimate state interest.  But Lawrence denies that moral disapproval of homosexuality is a legitimate state interest, so what else convincingly justifies banning same-sex marriage? Discrimination against public manifestation of those relationships seems to violate the concept of protected liberty.
i) Goodridge v. Dept. Public Health Mass 2004- prohibiting same-sex marriage violates MA constitutional, both due process and equal protection.  A person who enters into an intimate, exclusive union with another of the same sex is arbitrarily deprived of membership in one of our communities most rewarding and cherished institutions.  Rejected state interests in procreation and establishing optimal child-rearing situations, not rational basis.  Does not undermine the institution of civil marriage.  Exclusivity, mutual support, and commitment to one another.
ii) Lawrence compel same-sex marriage?

(1) No, no affirmative obligation to help or give affirmative legitimacy.  Liberty to be left alone, but not the right to formal recognition.  Kennedy went out of this way to say so.  

(2) Scalia dissent says inevitable result will be compulsion of same sex marriage, like in Canada.  

(3) Equal protection (O’Connor decision) would mandate gay marriage.  But because the court adopted the reasoning of privacy of personal behavior, individual right to define relationships, but because so broad doesn’t mandate gay marriage.  Depends on protected sphere of intimate relations.

(4) Emphasis on privacy doesn’t end just because you talk about it.  Not Constitutional right of officers to have sex with enlisted, or adults with children, not about sex in public.  But private in the sense of a sphere of individual liberty that is beyond government control.  

(5) Courts made clear there is a fundamental right to marriage, so if marriage is state recognition of preexisting intimate relationship, since Lawrence recognized homosexual intimacy right, must recognize marriage.  If marriage is economic organization or property rights, then maybe not, just deferential economic regulation.  

(a) Harm from polygamy documented

(b) Could look for absence of harm in MA, or Europe.  Burger in Bowers ignored European human rights law, fundamental right protected in foreign legal systems.  

h) Gay parenting- many state prohibit gay couple adoptions, justified that homosexual conduct is illegal.  
i) Bottoms v. Bottoms VA 1995- removed child from mother gave to maternal grandmother in part because lesbian relationship.  While not unfit per se, was a felony, social condemnation.  
ii) Lofton v. Sec DCFS 11th 2004- gay men wanted to adopt the children they were foster parenting, FLA law prohibited it.  Rejected due process and equal protection, no privacy right in the adoption context.  Implicitly accepts that Lawrence forbids state from relying on moral disapproval of homosexuality to justify the law, upheld under rational interst in placing adoptive children in homes that will provide them with optimal developmental conditions.
i) Lawrence did not extend substantive due process to other personal autotomy areas, such as length and style of police hair, recording names and addresses of users of dangerous but legal drugs.  
j) Limited substantive due process right to appropriate treatment in conditions of involuntary confinement.
i) Youngberg v. Romeo 1982- involuntarily committed mentally retarded has liberty interst in safety and freedom of movement, and minimally adequate training to ensure safety  and freedom from undue restraint.
ii) Kansas v. Hendricks 1997- sustained against substantive due process statute providing involuntary civil commitment of sexual violent offenders upon release from prison.  Interest in avoiding physical restraint overridden by civil commitment statutes where proof of dangerousness plus additional factor, such as mental illness or abnormality.
