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I. Separation of Powers

A. Judicial Power (Art. III)

1. General Rubric

Basic requirements for federal court jurisdiction
· (1) Jurisdiction under Art. III, § 2, or authorizing statute
· (2) “Case or controversy”
· (a) Cannot be an advisory opinion (Rescue Army)
· Must be an adversarial proceedings with a real, active dispute
· (b) Parties must have standing:
· (i) Injury
· (ii) Causation
· (iii) Redressability
· (c) Ripeness/mootess (must be ripe; cannot be moot)
· (d) Justiciability (cannot be a political question)
2. Jurisdiction

Federal Court Jurisdiction
· Creation of federal courts (Art. III, § 1): The judicial power of the United States shall be vested in:

· (1) One Supreme Court, and 

· (2) Such inferior courts as Congress may from time to time ordain and establish

· Jurisdiction of federal courts (Art. III, § 2): The judicial power of the US shall extend to all cases/controversies: 

· (1) Arising under the Constitution, laws, and treaties of the United States,
· (2) Affecting ambassadors, other public ministers, and consuls,
· (3) Of admiralty and maritime jurisdiction

· (4) To which the United States is a party
· (5) Between two or more states
· (6) Between a state and citizens of another state
· (7) Between citizens of different states
· (8) Between citizens of the same state claiming lands under grants of different states

· (9) Between a state, or the citizens thereof, and foreign states, citizens, or subjects

· Jurisdiction of US SC (Art. III, § 2):
· (1) Original jurisdiction: All cases:

· (a) Affecting ambassadors, other public ministers, and consuls

· (b) In which a state shall be a party

· IMPORTANT: These are the limits to US SC original jurisdiction (i.e., Congress cannot by statute give US SC original jurisdiction over any other cases) (Marbury)

· (2) Appellate jurisdiction: All other cases abovementioned, with such exceptions, and under such regulations, and Congress shall make

· If Congress DOES grant jurisdiction:
· Federal courts HAVE to exercise that jurisdiction (reverse McCardle)

· BUT:

· US SC can decline cert. in most cases
· District and circuit courts have other ways/doctrines to evade cases

Hierarchy of laws
· Constitution ( Federal statutes and treaties ( State laws

· Constitution trumps federal statutes and treaties (Marbury)

· Constitution, federal statutes, and treaties all trump state law (Supremacy Clause)

judicial review
· Rule: Federal courts have power to review:
· (1) Actions of other branches—Congress and the executive—IF justiciable (i.e., not political questions) (Marbury)

· Court can review actions of other branches to see if they comport with constitutional demands, but cannot tell the other branches how to exercise their discretion within the Constitution’s requirements

· Reasoning:
· Judiciary has ultimate responsibility for interpreting the law

· Without judicial review, inconsistencies would arise in the ways the various branches interpret the Constitution

· (2) State court decisions (Hunter’s Lessee)

· Ensures uniformity among states

· Helps protect against state bias

· (3) State statutes (Cohens)

· Two approaches:
· “Clean hands” (restrained): The Court should decide constitutional issues only when absolutely necessary to prevent the Court from acting unconstitutionally
· “Watchdog” (activist): Judicial review is essential in order enforce the Constitution and keep the other branches in check

· Court as arbiter/enforcer of the Constitution

JUDICIAL SUPREMACY
· Rules:
· (1) Judicial interpretations of the Constitution must be followed even by those not immediate parties to the dispute (Cooper)

· Cooper: AR bound by Brown, even though not party to the suit (which involved KS), because Brown is the “supreme law of the land”

· (2) Congress cannot overrule US SC decisions on constitutional issues by statute—constitutional amendment required (Dickerson)

· Dickerson: Miranda was a constitutional case, so Congress cannot overturn it by statute

STARE DECISIS
· Rule: Court will generally refuse to overturn a prior case when:

· (1) The legal framework the prior case created is not unworkable
· (2) The doctrine the prior case enunciated is consistent with the the rule of law

· (3) People have relied on the prior decision in ordering their activities, and
· (4) The facts and doctrines supporting the legal rule in the prior case remain largely the same
· BUT, If any of these conditions are not met, the Court may overturn the prior decision
POLITICAL RESTRAINTS ON THE JUDICIARY
· (1) Appointment and confirmation
· (2) Impeachment
· Judges “hold their offices during good behavior” (Art. III, § 1) and can be impeached for “treason, bribery, and other high crimes and misdemeanors” (Art. II, § 4)

· (3) Congressional budget-setting

· Congress sets the Court’s budget, although cannot reduce Justices’ salaries (Art. III, § 1)

· (4) Court packing

· Congress sets the Court’s seize, so theoretically could increase number of Justices if wanted to (e.g., FDR)

· (5) Jurisdiction-stripping
· Congress may make “exceptions” to and place “regulations” on the US SC’s appellate jurisdiction (Art. III, § 2)

· I.e., Congress may strip the Court of power to hear specific subjects

· Exception: Arguably the Bill of Rights and EP clause limit Congress’s ability to strip jurisdiction over particular classes of litigants without violating EP

· E.g., if Congress expressly repeals US SC’s appellate jurisdiction over habeas claims, Court lacks jurisdiction to hear such claims (Ex Parte McCardle)
· (6) Constitutional amendment

· Very difficult to pass—supermajority required
3. “Case or Controversy” Requirement

General rule: Court’s power extends only to “cases” and “controversies”

· Unlike state courts, federal courts are courts of limited jurisdiction
Requirement 1: NOT AN ADIVOSRY OPINION (ADVERSARINESS)

· Rule: Court will only hear cases involving actual adversaries—no mere hypothetical fact situations.  There must be both (Chemerinsky):
· (1) An actual dispute between the adverse litigants, and

· (2) A substantial likelihood that a decision in favor of a claimant will have some effect (i.e., bring about some changes)
· Rationale:

· An advisory opinion is not a “case” within the meaning of Art. III because it does not involve real adversaries
· An adversarial proceeding ensures vigorous representation of both sides

· When the Court decides a case on a hypothetical set of facts, there is a greater risk of imprecision and error, as Court may neglect some critical aspect of the actual issue (Rescue Army)

Requirement 2: PARTIES MUST HAVE STANDING

· “Standing”: The determination of whether a specific person is the proper party to bring a matter to the court for adjudication

· Field: The Court will twist these rules to grant or not grant standing in a particular case depending on whether or not it wants to hear the case

· Rule: 
· (1) Constitutional requirements: For a party to have standing, there MUST BE:
· (a) Injury in fact

· (b) Causation

· (c) Redressability

· NOTE: If a statute explicitly confers standing, the Court applies these three requirements much more deferentially

· (2) Prudential doctrines: Court MAY choose NOT to hear cases involving:

· (a) Third-party standing

· (b) Generalized grievance

· (c) Injury outside the statutory “zone of interest”

· (1) Injury in fact: A concrete and particularized, actual or imminent detriment to a legally protected interest (Lujan)

· Injury CANNOT merely be conjectural or hypothetical 

· Injury CAN be merely economic or aesthetic (environmental)
· Application: NO injury in fact where:

· (a) Injury is merely “procedural”

· “Procedural” injury: A government official’s failure to observe a procedure mandated by law

· One’s interest in the proper administration of the law is not a legally protected interest capable of injury (Lujan)

· Court wants to prevent Congress from creating a case or controversy where none exists simply by giving everyone the ability to enforce a statute

· (b) “Animal nexus”: π’s claim injury because won’t be able to go see certain endangered animals if US does not stop giving funds to protects that harm endangered animal habitats (Lujan)

· No indication of when π’s intended to return to endangered animal habitat

· (c) “Vocational nexus”: Same as above, except π’s claim in injury because will not be able to continue working with endangered animals (Lujan)
· To show injury, π’s must show that they do or would work with the specific animals that are threatened

· (d) Line item veto dilutes Representatives’ voting power (Raines)

· Asserted interest is too diffuse

· Also, there’s a legislative remedy available—Congress could just repeal the Line Item Veto Act or exempt appropriations bills from its reach

· NOTE: Line item veto later held unconstitutional in Clinton, where parties aggrieved by Clinton’s cancellation of certain appropriations were found to have standing

· (e) Other:

· (i) Asserted injury is merely “stigmatic” (i.e., imposition of a stigma) (Allen v. Wright)

· (ii) Asserted injury is to “marital happiness” (Roe)

· (2) Causation: “Fairly traceable” causal connection between π’s injury and ∆’s conduct complained of (Lujan)

· I.e., π’s injury not caused by a third-party

· Application: NO causation where:

· (a) Independent choices of third-parties are the main cause of π’s injury (Lujan)

· (b) Parents of black children in public schools claim IRS’s failure to deny tax-exempt status to racially discriminatory private schools makes desegregation more difficult (Allen)

· IRS’s conduct not the main or direct cause of the school segregation, so chain of inferences too tenuous

· (3) Redressability: “Likely” that injury could be redressed by a favorable decision (Lujan)
· Application: NO redressability where:

· (a) US government only one of several actors causing the injury, and cessation of US government activity would not stop the asserted harm (Lujan)

· BUT, sufficient that requested remedy would reduce, not eliminate, the harm at issue (Mass v. EPA)
· (b) Hospital receiving tax exemption for serving the poor refuses to serve persons without insurance, because depriving the hospital of its tax-exemption would not necessarily lead it to serve the uninsured (Simon)

· Field thinks this is wrong—who else will enforce the exemption?—but it’s a common argument (that there’s no redressability because cannot ensure party will stop action even when punished)

· NOTE: EP cases arguably always have redressability problems

· (4) Statutorily conferred standing: If a congressional statute confers standing, the Court is MUCH more deferential in applying the three constitutional standing requirements (Mass v. EPA)

· IMPORTANT: There still needs to have been a possibility of standing in light of the three constitutional requirements even absent the statute (i.e., Congress cannot create standing out of thin air merely by passing a statute) (Lujan)
· Exception: Congress CAN authorize suits by private attorneys general (“quit tam” suits)—where private AG sues on behalf of government (for injury government suffers) but maintains a personal interest in the suit—because Congress simply delegating government’s power to sue to private party (VT Agency of Natural Resources)

· Application:
· (a) MA has standing to sue EPA to regulate greenhouse gases as pollutants, where Congress gives states power to sue EPA to enforce its regulations (Mass v. EPA)

· Injury in fact: Loss of coastland

· Causation: That greenhouse gases contribute to global warming and that global warming raises sea levels are undisputed

· Redressability: Reductions in greenhouse gas emissions (even if incremental) will help slow rise in sea levels

· China’s and India’s refusals to reduce greenhouse gas emissions do not defeat redressability

· (5) Prudential doctrines: Court MAY exercise its discretion to refuse to hear cases involving (i.e., usually no standing in cases involving):

· NOTE: Because prudential, Congress may override these doctrines by statute (unlike the above constitutional standing requirements)
· (a) Third-party standing: Action brought by one party on behalf of another party suffering injury

· Congressional conferral of standing might override this doctrine (Akins)

· IMPORTANT: Third-party standing more likely to allowed the closer the relationship and identity of interest between the third-party and the injured party

· Application: Third-party standing allowed where:

· (i) Beerseller has third-party standing where state law prohibited selling of alcohol to 18-year-old males but not 18-year-old females, because beerseller’s interest in selling alcohol identical to 18-year-old males’ interest in buying alcohol, and 18-year-old boys have standing problems (Craig)

· (ii) Voter group has third-party standing to challenge FEC’s failure to treat AIPAC as a PAC subject to reporting and disclosure requirements under federal election law, because federal statute grants standing and asserted harm—“informational injury”—directly relates a basic political right (voting) and is sufficiently concrete and specific (Akins)

· (b) Generalized grievances: Injury shared among millions of people (e.g., “taxpayer” injuries)

· Applies where: π sues solely as a:

· (i) Citizen concerned with having the government follow the law 

· (ii) Taxpayer interested in restraining allegedly illegal government expenditures, and

· (iii) No specific constitutional right implicated

· Rationale: Any individual taxpayer’s interest in the use of tax monies is shared will millions of other taxpayers and comparatively minute and indeterminate (Frothingham)

· EXCEPTIONS: Standing usually permitted for generalized grievances involving:

· (i) Concrete, particularized injuries (Field on Lujan)

· E.g., “informational injury” (Akins)

· (ii) Claims under the Establishment Clause (Flast)

· (iii) In-kind transfers of wealth (Hein)
· Application:
· Standing for generalized grievance where:

· (i) Taxpayers, under the Establishment Clause challenge federal statute that grants aid to religious schools (Flast)

· NO standing for generalized grievance where:

· (i) Taxpayer sues to enjoin Treasury Sec from making conditional grants to state childbirth programs (Frothingham)

· (ii) Taxpayer sues to force CIA to disclose expenditures under the Constitution’s Statement of Accounts clause (Richardson)

· (iii) Members of armed forces Reserves challenge congressmen’s membership in the Reserves as a violation of the Constitution’s Incompatibility Clause (Schlesinger)
· (c) Injuries outside the applicable statute’s “zone of interest”: Injury not within the range of interests the statute means to protect or regulate (i.e., π not within the group intended to benefit from the law)
· EXCEPTION: Congress can negate this doctrine (i.e., require the Court to grant standing) with regard to a particular statute if it so chooses (Bennett)
· Application: No standing where:

· (i) π claims injury to economic interests under a statute whose purpose is to protect environmental interests

Requirement 3: MOOTNESS/RIPENESS

· Mootness: A case must have an actual controversy extant at ALL stages or review, not merely at the time the complaint is filed
· EXCEPTION: Cases “capable of repetition yet evading review” (e.g., abortion, voting cases)

· Mootness occurs when litigants who clearly had standing to sue at the outset of the litigation are deprived of a concrete stake in the outcome of the case by changes in the facts or in the law after the lawsuit has gotten under way.

· So long as the parties to a case have a concrete, lingering interest (no matter how small) in the outcome of the litigation, a case is not moot

· Ripeness: A dispute must be sufficiently developed—i.e., not too remote or speculative—before the Court will hear it

· Court will refuse to grant “anticipatory” relief (must be more than a mere “fear” of future, punitive action)
· Idea is to prevent premature adjudication
· Application: Case not ripe where:
· (i) π fears that at some future point, the Army might use the fruits of its surveillance of π against him (Laird)
Requirement 4: NOT A POLITICAL QUESTION

· Rule: Court will refuse to hear cases involving matters that are either:

· (1) Committed to the “unreviewable discretion” of the political branches, or

· Test: Has there been a “textually demonstrable constitutional commitment of the issue to a coordinate political department”? (Nixon)
· This is a matter of constitutional interpretation, not discretion

· Baker (Brennan): Political question doctrine applies to other federal branches, not to state government

· (2) Ought to be left to the political branches as a matter of discretion
· Test: If Court were to decide case, would there be:

· (i) A lack of “judicially discoverable and manageable standards” for resolving the issue,
· Field: When the Court can figure out an enforceable standard (like “one person, one vote”) it will step in

· (ii) Enforcement problems (difficulty of deriving effective judicial remedies), or

· (iii) Other institutional difficulties, such as (Baker v. Carr):

· (A) Problems of comity with/respect for the other branches,
· (B) Dangers to the Court’s legitimacy,

· (C) Inability to decide case without making an initial policy determination clearly outside of judicial discretion

· (D) Unusual need for adherence to a political decision (i.e., a decision by a political branch) already made

· Application:
· NOT justiciable (i.e., political questions):

· (a) Foreign affairs (although not always)
· President’s power to unilaterally terminate a treaty is not justiciable (Goldwater)

· (b) Validity of congressional enactments

· How long a constitutional amendment is open for ratification is not justiciable (Coleman)
· (c) The Guarantee Clause (constitutional guarantee of a republican form of government)

· Definition of “republican form of government not justiciable (Luther)

· (d) Nature and conduct of impeachment proceedings by Senate

· Claim that Senate violated Constitution by trying impeached judge by committee rather than before full Senate not justiciable (Nixon)

· Rationale: Impeachment is Congress’s sole check on the judiciary 
· Justiciable (i.e., not political questions(?)):

· (a) Qualifications for membership in Congress

· Wrongful exclusion claim by member of Congress who meets all express criteria in the Constitution for membership (but has been embezzling) is justiciable (Powell)

· Narrow reading of the doctrine—Court here willing to adjudicate constitutional interpretation of another branch (Congress)

· (b) District apportionment (redistricting)

· Judicial involvement the only way to resolve malapportionment, and it is possible to craft judicially manageable standards (e.g., “one person, one vote”), so redistricting cases are justiciable (Baker v. Carr)

· (c) Uniformity of standards in election recount

· Controversy over state recount of presidential election using non-uniform standards is justiciable (Bush v. Gore)

B. Executive Power (Art. II)

1. Basic Powers

Basic Powers (Art. II)

· § 1: Vesting Clause: “The executive power shall be vested in a President of the United States of America.”

· Description of what’s to come—discrete power

· § 2: 
· Commander-in-Chief Clause:  “The President shall be Commander in Chief of the army and navy of the United States.”

· The President shall have power to:

· (1) Grant pardons

· (2) Make treaties and appoint ambassadors and judges, by and with the advice and consent of the Senate

·  (3) Fill vacancies that may happen during congressional recess

· § 3: The President shall:

· (1) Give Congress information on the state of the union

· (2) On extraordinary occasions, may convene both House of Congress, or either of them, and in case of disagreement between them, with respect to their time of adjournment, adjourn them to such time as he thinks proper

· (3) Take Care Clause: “Take care that the laws be faithfully executed”

· Other powers:

· Whether President has inherent powers beyond those listed in Art. II is an open question (Youngstown)

· Foreign affairs power:

· President is “sole organ” of foreign affairs and negotiations powers, which may include power to take measures to defend the lives of US citizens) (Durand, Curtiss-Wright)

· Does President have greater powers during states of emergency (i.e., emergency constitutionalism)?

· Milliken: No state-of-emergency exceptions for suspension of HC

· NOTE: Youngstown governs domestic affairs, while Curtiss-Wright governs foreign affairs (action abroad)

2. Separation of Powers
GENERAL FRAMEWORK (Jackson Youngstown concurrence)
· NOTE: Arguably limited to domestic actions
· (1) Category 1: President acting pursuant to an express or implied congressional grant of authority
· (a) President has all his powers PLUS all powers Congress has delegated to him

· (b) President at his maximum power
· “Strongest of presumptions and the widest latitude of judicial interpretation”

· (c) Presidential action unconstitutional ONLY if federal government as an undivided whole lacks power to take the action

· (2) Category 2: President acting absent any congressional grant or denial of authority (“zone of twilight”)
· (a) President must rely on his own independent powers alone
· Concurrent authority with Congress is possible, but President relying on his own independent powers

· Acquiescence by Congress on the issue may enable President to take power in the area

· Frankfurter: “A systematic, unbroken, executive practice, long pursued to the knowledge of the Congress and never before questioned [may] be treated as a gloss on ‘Executive Power’ vested in the President by § 1 of Art.”

· (b) President at middle level of powers
· (c) Validity of President’s exercise of power depends on particular circumstances and events at issue
· (3) Category 3: President acting in contravention of congressional action
· (a) President must rely solely on his own powers MINUS whatever powers Congress has in the area

· (b) President’s power at its lowest ebb
· Court applies severe scrutiny, based on importance of maintaining proper separation of powers

· (c) Presidential action constitutional ONLY if it is within the President’s powers but OUTSIDE congressional control (i.e., the Constitution has barred Congress from acting on the particular issue)
· APPLICATION:

· Attempted presidential seizure of steel mills unconstitutional because Congress has impliedly disapproved of the seizure by withholding authority or approval (Category 3), and the action is not within the President’s sole powers as Commander in Chief or to faithfully execute the laws (Youngstown)

· Why Category 3:

· (i) Other statutes provide for similar kinds of seizures, but not this particular one

· (ii) A proposed bill to give the President this type of power had previously been voted down

· Field: BUT, not passing a bill to give the President a power is not the same as passing a bill to deny the President that power

· Truman: Points to three clauses in justifying his action: (1) Vesting clause, (2) Take Care clause, and (3) Commander in Chief clause

· Black: Seizure order is not presidential enforcement of a legislative act but is itself a legislative act, so President cannot do it absent authorizing statute

· Suggests that had seizure been temporary would have been okay
· Frankfurter: Had the seizure been expressly temporary, might have been okay

· Field thinks action here should fall into Category 2—congressional silence is maybe not that telling

EXECUTIVE AGREEMENTS

· “Executive agreement”: International agreement made by the President without Senate consent
· Rules: 

· (1) Executive agreements are constitutional (Belmont)
· (2) Executive agreements trump state regulations to the contrary (Belmont)
· APPLICATION: Executive agreement with the Soviet Union establishing diplomatic relations and assignment to the US all Soviet claims against Americans holding funds in Russian companies seized after the Bolshevik Revolution overrides NY state law to the contrary (Belmont)
· Agreement valid because establishment of relations and assignment of claims were all parts of one transaction
· Diplomatic recognition one of the President’s enumerated Art. II powers (“President . . . shall receive ambassadors and other public ministers” as part of his powers as the “sole organ” in international affairs)
· (3) If Congress effectively authorizes the executive actions covered in an executive agreement through acquiescence, the agreement is VALID (even if it affects the availability of domestic judicial relief) (Dames & Moore)
· Longstanding congressional acquiescence in the area gives rise to a presumption of validity (Dames & Moore)
· BUT, as with the treaty power, executive agreement probably cannot extinguish fundamental rights under the Reid rule (if Reid applies to executive agreements
· APPLICATION: President can use executive agreement to extinguish claims by Americans against Iran in US courts as part of agreement to transfer American claims against Iran to Iran-US Claims Tribunal, because longstanding congressional and presidential practice has implicitly approved a presidential power to extinguish domestic claims as part of international agreements (Dames & Moore)
· Either Category 1 or Category 2 under Youngstown
· Boerne hypo: Even if the President cannot deprive fundamental rights in an executive agreement, could he possible make an agreement that protects additional rights under the 14th Amend. beyond what the Court has required, and thus bypass the 14th Amend. § 5 limitations?

· Probably more difficult argument than related treaty-power argument, because expansion of 14th Amend. rights not usually an executive power

3. War Powers
War Powers Resolution: Limitation on presidential war powers—Congress asserts power to make war, save in emergency situations of attack where the President MUST respond quickly
· Rules:

· (1) President may introduce troops into hostilities pursuant ONLY to:
· (a) Congressional declaration of war
· (b) Specific statutory authorization, or
· (b) A national emergency created by an attack upon the US, its territories or possessions, or armed forces
· (2) If President introduces troops into hostilities, President must:
· (a) Within 48 hours notify Congress of the reasons for the action, and
· (b) Within 60 days terminate the use of force, UNLESS Congress has:
· (i) Declared war,
· (ii) Enacted specific authorization of the use of force,
· (iii) Extended by law such 60-day period, or
· (iv) Is physically unable to meet as a result of an armed attack upon the US
· Constitutionality:
· Probably constitutional for Congress to restrict President’s war powers in this way, but WP Resolution has never been challenged, so don’t know for sure
· Congressional appropriations power (war funding) a possible alternative check
Wartime Detention – What Process Is Due?
· “Habeas corpus”: A prisoner’s right to challenge her detention in court (i.e., argue she is being held illegally)
· Prisoner must receive either (Boumediene):
· (i) Access to court,
· (ii) An adequate alternative to court access, or
· (iii) A decision that h/c has been suspended
· NOTE: Habeas statute (§ 2241) applies to prisoners held without ability to challenge their detention (Rasul)
· Applicable provisions: 

· (1) Suspension Clause (Art. I, § 9, cl.2): “The privilege of the writ of habeas corpus shall not be suspended, UNLESS when in cases of rebellion or invasion the public safety may require it.”
· If h/c suspended, prisoners cannot appeal their detention to Art. III courts
· Factors relevant to determining the scope of the Suspension Clause (Boumediene):
· (1) Citizenship and status of the detainee and the adequacy of the process through which the status determination was made, 
· (2) Nature of the sites where apprehension and detention took place, and 
· (3) Practical obstacles inherent in resolving the prisoner’s entitlement to the writ
· Dissent (Scalia): Eisentrager makes clear that h/c does not run to aliens held abroad
· APPLICATION: Although Guantanamo Bay is technically outside the US’s sovereign territory, US maintains de facto sovereignty over Guantanamo Bay, so Suspension Clause extends there (Boumediene)
· Thus, if Congress denies h/c to Guantanamo detainess, must act in accordance with the requirements of the Suspension Clause
· (2) AUMF: President authorized by Congress to detain persons (i.e., enemy combatants) the President determines “planned, authorized, committed, or aided the terrorist attacks of 9/11, or harbored such organizations or persons”
· Who can be detained:

· (1) President CAN detain combatants under the AUMF (Hamdi)
· NOTE: Boumediene and fellow Algerians have no nexus or connection to 9/11, so there is no legislative authorization for their specific detentions

· Who can be tried by military commission:
· (1) Non-enemy/lawful combatant US citizen captured and held in US CANNOT be tried by military commission, so long as civilian courts still functioning (Milligan)
· Milligan: Non-belligerent Indiana citizen arrested at home during Civil War cannot be tried as a deserter by military commission, because military commissions do not afford the DP protections the Constitution requires
· (2) Enemy/unlawful combatant US citizen captured and held in US CAN be tried by military commission (Quirin)
· Quirin: US citizen and several other Germans arrested during WWII for secretly entering US with intent to destroy US military facilities can be tried by military commission, where Congress had authorized military commissions in such a situation
· (3) Military commissions may be used where (Milligan):
· (a) Martial law has been declared (i.e., civilian courts not open)
· (b) Military is occupying foreign territory
· (c) Prisoner has violated the laws of war
· Who has access to Art. III courts:
· (1) Citizenship:

· If US citizen, probably entitled to access to Art. III courts (Milligan, Hamdi)
· BUT, if belligerent US citizen violating the laws of war in the US, probably not entitled to access to Art. III courts (Quirin) 
· If NOT US citizen, probably NOT entitled to access
· (2) Location of arrest and detention:
· If within US territory or effective control, probably entitled to access to Art. III courts (Boumediene)
· Key words: “US territorial sovereignty and control”
· Boumediene: Guantanamo Bay is within the US’s effective control, so persons detained there have access to Art. III courts
· If NOT (or never) within US territory, probably NOT entitled to access (Eisentrager)
· (3) Belligerency (enemy/unlawful combatant status):
· If enemy/unlawful combatant and are a US citizen or in US territory or control, probably NOT entitled to access to Art. III courts (Quirin)
· If NOT enemy/unlawful combatant and are a US citizen or in US territory or control, probably entitled to access to Art. III courts (Milligan)
· (4) Whether detainee violated the laws of war:

· If detainee DID NOT violate laws of war, under UCMJ probably entitled to access to Art. III courts (Hamdan)
· (5) Length of detention:
· The longer the detention, the more likely that detainee will be entitled to access to Art. III Courts (suggestion from Boumedience)
· What process is due to military detainees:

· (1) US citizens detained in US as enemy combatants entitled to basic procedural protections (Mathews balancing test) in challenging enemy combatant status, including (Hamdi):
· (a) Notice of the factual basis for their detention
· (b) An opportunity to rebut that factual basis before a neutral decisionmaker
· (c) Standard higher than merely “some evidence” justifying their detention
· Dissent (Scalia): Standard should be all or nothing—citizen detainees entitled either to full protections of Art. III courts, or to release
· Dissent (Thomas): The decision to detain enemy combatants falls squarely within the President’s near-plenary foreign affairs power, so DP requires only a “good faith” presidential determination that the detention is necessary to protect the public
· NOTE: Not clear if US citizens detained outside US—such as in Guantanamo Bay—must receive full DP protections
· (2) Absent explicit congressional authorization for their creation, military commissions for non-citizen detainees (Hamdan):
· (a) Can only try detainees for recognized violations of the laws of war, and
· Conspiracy not recognized as a war crime 
· (b) Must comply with both the UCMJ and the Geneva Conventions (because absent explicit congressional authorization the President’s power to try alien detainees by military commissions derives from the UCMJ, and the UCMJ requires Geneva compliance)
· (i) UCMJ requirements: Unless “impracticable” to do so, military commissions must apply the same rules as courts-martial
· NOTE: Courts-martial governed by the UCMJ
· (i) Geneva Convention requirements: Military commissions must:
· (1) Be “regularly constituted courts” and
· (2) Afford all the judicial guarantees which are “recognized as indispensable by civilized peoples”
· (3) If Congress strips habeas jurisdiction over detainees but does not formally suspend h/c, must provide adequate substitute process for h/c (Boumediene)
· At a minimum, adequate substitute process involves an opportunity for the detainee to present relevant exculpatory evidence discovered after the conclusion of earlier proceedings (i.e., review for facts as well as law)
· DC Cir. review of CSRT to ensure the tribunal complies with the “standards and procedures specified by the SecDef” NOT adequate substitute process (Boumediene)
· Dissent (Roberts): H/c requires only an adequate opportunity for a detainee to contest the basis for her detention
· Lead-up to Boumediene:

· Rasul: Habeas statute extends to Guantanamo Bay, so persons detained there may petition DC Dist. for relief
· Distinction from Eisentrager (i.e., why Eisentrager doesn’t extend to Guantanamo):
· (a) Guantanamo Bay effectively controlled by US (US has “complete jurisdiction and control”) and far from hostilities
· (b) Guantanamo detainees not alien enemies (status unresolved)
· (c) Guantanamo detainees never tried by tribunal
· (d) Guantanamo detainees being held indefinitely
· Hamdi: US citizens detained in US as enemy combatants entitled to DP protections under the Mathews balancing test
· NOTE: Hamdi says President can set up commissions to determine enemy combatant status
· Detainee Treatment Act (DTA): 
· (1) Provided that citizen detainees must be tried in US courts
· (2) Created Combat Status Review Tribunals (CSRT) to give alien detainees an opportunity to challenge their detention
· (3) Strips federal courts of statutory h/c jurisdiction over alien detainees
· Hamdan: Military commissions can only try non-US citizen detainees for recognized violations of the laws of war and must comply with both the UCMJ and the Geneva Conventions, so commissions President had set up are invalid
· NOTE: Although DTA purported to strip federal courts of h/c jurisdiction over alien detainees, Court interpreted DTA NOT to strip jurisdiction over pending appeals, so could hear Hamdan’s preexisting appeal
· Military Commissions Act (MCA):
· (1) Strips US SC of statutory jurisdiction over ALL alien detainee claims—past, present, and future
· PROBLEM: Does this violate the Suspension Clause?
· If yes, Congress must either provide alien detainees access to courts or a meaningful substitute
· NOTE: Under McCardle, if Congress expressly repeals US SC’s appellate jurisdiction over h/c claims, US SC lacks jurisdiction to hear such claims
· (2) Grants DC Cir. jurisdiction, not to inquire in the legality of a detention generally, but only to assess whether the CSRT complied with the standards and procedures the DefSec specified
· (3) Grants president authority to empanel military commissions
· Boumediene: Suspension clause extends to Guantanamo Bay, so Congress may deny h/c to Guantanamo detainees only if it formally suspends the writ there or provides adequate substitute process for h/c, and CSRT’s not an adequate substitute process
· Case concerns non-US citizens captured abroad and detained a Guantanamo as enemy combatants
· Separation of powers issues:

· Absent congressional habeas suspension, constitutional separation of powers does NOT mandate judicial deference
· If no congressional habeas suspension, NOT in Youngstown category 1
· Quirin, in contrast, WAS a Youngstown category 1 case, because Congress in the articles of war explicitly provided that military tribunals would have jurisdiction to try offenders against the laws of war in appropriate cases
· Hamdi: “Whatever power the United States Constitution envisions for the Executive in its exchanges with other nations or with enemy organizations in times of conflict, it most assuredly envisions a role for all three branches when individual liberties are at stake.”
4. Executive Privilege
NOTE: This is an implicit, rather than an express, constitutional power of the President
Rules:

· (1) In general:
· (a) NO absolute privilege over all executive communications (US v. Nixon)

· Neither the President’s need for confidentiality in communications nor the doctrine of separation of powers requires an absolute privilege

· (b) BUT, there is a presumption of executive privilege for executive communications

· (i) Stronger presumption of executive privilege over executive communications concerning military, diplomatic, or national security secrets
· So, rule of US v. Nixon (that President has no absolute privilege) seems to apply mainly to domestic matters
· (c) Arguably stronger presumption of executive privilege when an executive communication is sought by Congress rather than a prosecutor, because separation of powers concerns implicated
· (2) Criminal suits:
· (a) Court balances type of claim asserted (general vs. specific privilege) against the needs of the judicial process (U.S. v. Nixon)

· Claim of specific privilege receives greater weight than claim of general privilege

· APPLICATION: Where President has exerted only a claim of general privilege and the prosecutor has demonstrated a specific need at trial for the requested materials (showing that the prosecutor’s interest in obtaining the requested evidence is substantial), granting executive privilege here would cut deeply into the guarantee of DP.  Thus, in camera review of subpoenaed evidence, which would maintain confidentiality, is appropriate. (Nixon)
· (3) Civil suits:
· (a) Absolute immunity from civil damages liability for official acts committed while in office, absent explicit affirmative congressional action to the contrary (Nixon v. Fitzgerald)

· Rationale: Vulnerability to civil suits would distract the President from his public duties and distort his decisionmaking process

· NOTE: President still subject to declaratory judgments (i.e., no immunity from declaratory judgments) Chemerinsky suggests this is wrong, under Johnson
· NOTE: This absolute immunity does not extend to the President’s senior aides, although such persons are entitled to qualified immunity (Harlow)
· (b) NO immunity from civil suits for unofficial acts committed before taking office (Clinton v. Jones)
· Presidential civil suit immunity extends only to official acts, not unofficial acts
· Allowing civil suits against the president while in office for unofficial acts committed before taking office does not violate the separation of powers, even if such suits burden the time and attention of the President
· Concurrence (Breyer): Distracting the President from discharging his constitutional duties is sufficient reason to prohibit a civil suit against the President while in office

· NOTE: These immunity rules do not apply to governors as heads of state

5. Congressional Efforts to Control the Executive Branch 

(Violation of the Separation of Powers)

Central question: How can Congress constitutionally control the actions of an enlarged executive branch?

· (1) Delegation: Congress can be extremely specific in the powers it gives executive agencies to implement legislation
· (a) Non-delegation doctrine: Congress CANNOT delegate the legislative power to the executive branch
· “Intelligible principle” test (Touby): “So long as Congress lays down by legislative act an intelligible principle to which the person or body authorized to act is ‘directed to conform,’” no forbidden delegation of the legislative power
· NOTE: Non-delegation doctrine is largely toothless—only two cases have ever struck down laws on delegation grounds (Schechter Poultry & Panama Ref. Co.)
· (b) Congress’s ability to delegate in the area of foreign affairs virtually unlimited (Curtiss-Wright)
· Curtiss-Wright: Emphasizes the “unwisdom of requiring Congress” in the field of foreign affairs “to lay down narrowly definite standards by which the President is to be governed”
· (2) Legislative Veto: 
· (a) Unconstitutional (Chadha)
· Rule: All exercises of legislative power must be subject to bicameralism and presentment
· Reasoning: One-house legislative veto bypasses the constitutional requirements of bicameralism and presentment in the exercise of legislative power, which the Constitution establishes to ensure checks and balances
· Dissent: 
· (i) Congress had power to deport Chadha itself, so should have power to control exercise of deportation power it has delegated to AG
· “Greater power includes the lesser”
· (ii) Given increase in size and power of executive branch, legislative veto necessary to protect Congress against executive branch aggrandizement and so preserve the separation of powers as the Framers intended (functional separation of powers argument)
· APPLICATION: Statute authorizing one house of Congress to invalidate decision by AG, under powers delegated to him by Congress, to suspend deportation proceedings for an illegal alien is unconstitutional because authorizes a legislative act (altering of legal rights) without also requiring bicameralism and presentment (Chadha)
· Dissent: Majority is saying that Congress must delegate all or nothing; why can’t Congress delegate and still retain some control at the back?
· NOTE: Congress still passes laws with one-house vetoes, even though clearly unconstitutional (and therefore unenforceable), perhaps to signal: 
· (i) To the President that if he acts contrary to Congress’s preference Congress will strip funding, or 
· (ii) To the Court that this is NOT a category 2 “zone of twilight” case under Youngstown 
· (3) Line Item Veto: Gives President power to cancel in whole certain types of provisions that have been signed into law
· (a) Unconstitutional 

· Rule: Congress CANNOT give President unilateral power to amend text of duly enacted statutes (Clinton v. NY)
· Reasoning: Line Item Veto Act gives president unilateral power to amend text of a duly enacted statute, effectively enabling him to create new bills.  Under the Constitution, however, the only way the President can exercise his veto power is to veto an entire bill, not merely specific aspects of that bill
· Dissent: Act does not violate separation of powers because essentially just gives President power to refuse to spend funds, which Field says he can do anyway.  Act does NOT give President power to repeal entire statutes, but merely power to not enforce certain parts of statutes.
· Line Item Veto Act: 

· Gives President power to cancel (in whole) three types of provisions that have been signed into law:
· (1) Any dollar amount of discretionary budget authority
· (2) Any item of new direct spending
· (3) Any limited tax benefit
· If Congress does not respond to the President’s cancellations, they take effect.  
· If, however, Congress passes a “disapproval bill” by a majority vote of both houses, President’s cancellations are voided.
· Difference between standard veto and line-item veto:

· (i) Standard veto (“constitutional return”) (Art. I, § 7):
· (1) Occurs before bill has become law
· (2) Concerns the entire bill
· (3) Expressly authorized by the Constitution
· (ii) Line item veto (“statutory cancellation”):
· (1) Occurs after the bill has become law
· (2) Concerns only a part (or parts) of the bill
· (3) Constitution is silent on issue
· (4) Presidential refusal to spend appropriated funds: 
· (a) Congress MAY:
· (i) Retain control over the funding legislation, or
· (ii) Try to retain control over the officers executing the funding legislation
· NOTE: Under Field v. Clark, President may constitutionally refuse to spend funds Congress has appropriated
C. Legislative Power (Art. I)

· Basis of federal/state relations: McCulloch. 

· Connect with justifications for: Printz, New York, National League of Cities
1. General Rubric
Necessary and Proper Clause (Art. I, § 8, cl. 18): “Congress shall have power . . . to make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the government of the United States, or in any department or officer thereof.”

Extent of Congress’s Powers

· Rule: Congress may exercise all powers (McCulloch)
· (1) Enumerated in the Constitution or

· (2) “Necessary and proper” to attaining its enumerated powers (i.e., legitimate ends)
·  “Necessary and proper” = (a) reasonably calculated to achieving the objective (need not be absolutely essential to the objective) and (b) not prohibited by the Constitution
· E.g., creation of a federal bank necessary and proper to laying and collecting taxes, borrowing money, regulating commerce among the states, conducting war, and raising armies and navies (all legitimate, enumerated end)s, so constitutional (McCulloch)

· McColluch: “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional.”

· If means are proper and end legitimate, congressional action okay 

· NOTE: Wherever the federal government has power to regulate, it has power to regulate completely (i.e., plenary power) in that area

· Limitations: Congress cannot act where:

· (1) The power is reserved to the states, or

· (2) The end is unconstitutional, even if the means is not

· Congress cannot use a legitimate means (as pretext) to attain an illegitimate end (i.e., cannot use a legitimate means indirectly calculated to accomplish another, illegitimate end)

Federal/State Interaction
· Rules: 
· (1) States cannot interfere with legitimate exercise of Congress’s power (McCulloch)
· McCulloch: MD cannot tax the Bank of the US because could put Bank out of business, and Bank established by the whole country, not just MD (structural sovereignty argument)
· All states represented in Congress, but all states not represented in each individual state
· US Term Limits v. Thornton: AR cannot create additional membership qualifications (e..g, term limits) for its congressional representatives beyond those listed in the Constitution (age, citizenship, inhabitancy)
· Power to create additional membership qualification for congressional representatives not reserved to states by 10th Amend., because states lacked that power before Ratification of the Constitution and 10th Amend. protects only those state rights that existed before Ratification (“big bang” theory of the Constitution)
· Rejects idea that Constitution is a “compact among the states”
·  (2) States can fill gaps where Congress has not acted—when Congress has not acted in an area (i.e., when there are gaps), states can act in that area
· EXCEPTIONS:
· (a) Dormant Commerce Clause
· (b) Interstate P&I Clause
· (c) Where Congress has preempted state action
· (3) If Congress has power to act in an area, it also has power to prohibit states from acting (i.e., act exclusively) in that area
· Two divergent views of federalism: 
· Term Limits majority: The only powers over the federal government that the states enjoy are those that the Constitution grants to them
· Term Limits minority: The states have all powers, including all powers over the federal government, except those the Constitution withholds either in Art. I, § 9 or by necessary implication of the federal structure
· Theoretical basis: Constitution creates a system of overlapping sovereignty—both the people as individuals and the people acting as states delegate power to the national government (McColluch)
2. The Commerce Clause & the 10th and 11th Amendments (Internal and External Limits on Congress’s Powers)
Commerce Clause (Art. I, § 8, cl. 3): “The Congress shall have power . . . to regulate commerce with foreign nations, and among the several states, and with the Indian tribes.”

Step 1: Is the Law Within Congress’s Powers under the Commerce Clause (Internal Limits)?
· Current rule: Activities/items falling within Congress’s Commerce Clause Powers:

· (1) Use of the channels of interstate commerce (Gibbons)
· E.g., trucks, boats, shipping lines, hotels serving interstate customers, etc.
· (2) Items in (or instrumentalities of) interstate commerce (i.e., crossing state lines), even though purpose of law relates to intrastate activities (Darby, Ames, Hipolite Eggs, Hoke)
· IMPORTANT: Purpose of statute need not be related to interstate commerce in order to be able to regulate items in interstate commerce (Darby)
· E.g., Civil rights acts prohibiting discrimination in places of public accommodation (Heart of Atlanta Motel, Katzenbach)
· (3) Items having a “substantial relation” to interstate commerce
· (a) Relationship to interstate commerce must be more than merely hypothetical
· If Congress drafts statute to include jurisdictional nexus with interstate nexus (i.e., banning guns in school zones obtained or previously moved through interstate commerce), more likely to be upheld (congressional response to Lopez)
· (b) Regulated activity must “substantially affect” interstate commerce
· (c) Aggregation: 

· (i) Congress can regulate (economic) activity that, taken in isolation, does not substantially affect interstate commerce, if multiple iterations of the same activity would substantially affect interstate commerce (Wickard)
· Wickard: Act imposing penalties for exceeding quotas on home-grown wheat falls under Congress’s Commerce Clause powers, because actions of all home-grown wheat growers taken together have a substantial effect on interstate commerce
· Although Filburn by himself has no impact on interstate commerce, if all wheat growers exceeded their quotas, that would affect interstate commerce (demand)
· Perez: Loansharking, though purely intrastate, affects interstate commerce by facilitating interstate operations of organized crime groups
· (ii) BUT, Court will NOT aggregate when:
· (A) Intrastate activity sought to be regulated is non-economic (i.e., not actually related to commerce or not having an economic motive), even when aggregation would show substantial effect on interstate commerce (Lopez, Morrison)
· Lopez: Congress cannot regulate possession of gun in school zone, because not an economic activity and no indication that gun moved through interstate commerce
· States’ claim that they need federal help to deal with gun violence in schools not relevant to whether Congress has power to regulate under the Commerce Clause
· Dissent (Breyer): Question should be whether Congress had a rational basis for concluding that gun possession in school zones substantially affects interstate commerce, not whether gun possession in schools actually does substantially affect interstate commerce, and Congress did have a rational basis for its conclusion
· Morrison: Congress cannot authorize civil damages for violence against women, because not an economic activity and parties not goods moving across state lines
· Raich: Congress can prohibit home-growing and use of marijuana for medicinal purposes, because production of a commodity is an economic activity and home production of a commodity has a substantial effect on the interstate commerce (supply) of that commodity in the aggregate
· NOTE: Court looks to marijuana production generally (higher level of generality), not home production of marijuana, to determine whether regulation concerns economic activity
· Court applies Wickard, which also involved a home-grown commodity
· (iii) ALSO, Court LESS LIKELY to aggregate when:
· (A) Regulation of the activity is traditionally a state function (Morrison)
· Traditional state regulations: crime, police power
· EXCEPTION: If regulation that is traditionally a state function is part of a broader statutory scheme regulating an economic non-traditionally state function activity (Raich)
· (B) Congress has NOT made findings that the regulated activity affects interstate commerce (Lopez, Morrison)
· Absence of findings may be fatal (Lopez)
· BUT, even presence of findings may not save statute (Morrison)
· (d) Drafting: Court MORE LIKELY to find substantial relation when:
· (i) Statute prescribes jurisdictional link between regulated activity and interstate commerce (i.e., applies only when there’s a link between the regulated activity and interstate commerce) (Lopez)
· (ii) Intrastate regulation part of larger statute regulating interstate commerce and is necessary to the effectuation of the larger statute (Raich)
· I.e., if Congress can draft a statute that is valid overall (affects interstate commerce), it can get at activities that it might not have been able to regulate all by themselves
· (iii) Statute has defined interstate commerce in the statute to include the regulated activity (Heart of Atlanta Motel, Katzenbach)
· (e) Civil rights context: Through the Commerce Clause, Congress can prohibit discrimination in facilities whose operations affect interstate commerce
· Businesses affecting interstate commerce in civil rights context:
· (A) Motels and restaurants serving interstate travelers, because racial discrimination may deter affected persons from traveling  between states (Heart of Atlanta Motel)
· (B) Small businesses receiving supplies (e.g., food) from other states, or from suppliers who receive supplies from other states (Katzenbach)
· IMPORTANT: In the relevant cases, Congress has defined interstate commerce to include any place of public accommodation “that offers to serve interstate travelers” or for whom “a substantial portion of the food it serves has moved in commerce” (i.e., Congress has defined an interstate commerce/civil rights nexus by statute)
· Court might not have found a substantial relationship absent the congressional definition
· Alternative views:

· (i) O’Connor (Raich dissent): Federalism exists to keep states “laboratories of democracy” and ensure the federal government remains one of only enumerated powers
· (ii) Scalia (Raich) (N/P Clause): When a regulated activity is intrastate or  does not itself have a substantial effect on interstate commerce, if regulation of the activity is necessary and proper to effectuate a broader regulation of an activity that DOES substantially affect interstate commerce, regulation of the intrastate activity okay 
· I.e., absence of economic activity or substantial effect on interstate commerce not needed to sustain the regulation
· (iii) Thomas (Morrison): “Substantial effects” test not true to original intent (makes rest of Art. I, § 8 “surplusage”); items must actually be IN interstate commerce in order for Congress to be able to regulate them
· Old rules:

· (1) Gibbons: The Commerce Clause covers all commercial activities except those wholly contained in a single state (expansive reading of the Commerce Clause)
· LIMITATION: Congress cannot regulate interstate commerce as a pretext for an illegitimate end (McCulloch)
· Gibbons v. Ogden: Federal regulation mandating competition among steamboat companies operating between NY and NJ trumps NY statute granting steamboat monopoly, because federal regulation involves navigation, and therefore commerce, between states
· “Commerce, undoubtedly, is traffic, but it is something more—it is intercourse.”
· “The commerce power is the power to regulate, that is, to prescribe the rule by which commerce is to be governed.  This power, like all others vested in congress, is complete in itself, may be exercised to its utmost extent, and acknowledges no limitation, other than are prescribed in the constitution.”
· (2) Pre–New Deal:
· (a) “Direct effect” test: Interstate commerce includes only those activities having a direct effect on interstate commerce (EC Knight)
· EC Knight: Sugar manufacturing NOT interstate commerce because has only indirect effect on interstate commerce
· (b) “Substantial economic effect” test: Interstate commerce includes only those activities whose practical effect has a substantial economic effect on interstate commerce (Shreveport)
· I.e., Congress can regulate intrastate aspects of activities affecting both inter and intrastate commerce
· Shreveport: Federal law regulating rates on RR lines both within TX and between TX and LA valid under Commerce Clause because prevents rate discrimination between intrastate and interstate lines
· (c) “Stream of commerce” test: Items traveling with the “stream” of commerce from state to state are in interstate commerce, even when stopped within a state or at the end of the stream/line (Swift)

· Swift: Congress may regulate state cattlemen’s activities under the Commerce Clause because such activities are part of a constantly recurring stream of cattle commerce that travels across state lines

· (d) Police power: Congress may regulate (prohibit) items in interstate commerce for police power reasons (health, safety, morals, etc.)—even though Congress, unlike the states, has no general police power

· IMPORTANT: The purpose of the regulation is not relevant so long as the regulated items actually are in interstate commerce

· Application:
· VALID regulations:

· (i) Lottery tickets in interstate commerce (Ames)

· (ii) Eggs in interstate commerce failing to disclose ingredients, even though purpose of regulation is health (Hipolite Egg)

· (iii) Women traveling across state lines for immoral purposes, even though purpose of law is morals (Hoke)
· INVALID regulations:

· (i) Prohibition of interstate transport of goods made with child labor (Hammer v. Dagenhart)—overturned by Darby
· Purpose of law—eliminating child labor—has no relation to commerce, and so law impermissibly infringes on states’ rights

· Production of articles intended for interstate commerce is a matter of local regulation (the child labor in this case takes place entirely within one state)
· Holmes (dissent): Anything that passes through interstate commerce can be regulated under the Commerce Clause, regardless of whatever indirect effect on state policy a regulation might have
· (3) New Deal: Commerce Clause does not grant Congress power to control wages and employee benefits
· (1) Purpose of law must actually be to regulate interstate commerce (not use of interstate commerce for some other end) (RR Retirement Board)

· RR Retirement Board: Congress cannot establish compulsory pension plan for RR workers, because purpose or effect is not to regulate interstate commerce, but rather to provide for social welfare of workers

· (2) Production is not interstate commerce (Carter)

· Carter: Congress lacks power under the Commerce Clause to set maximum hours and minimum wage for coal production, because provision falls mainly on production and production is a local activity that does not form any part of interstate commerce.

· That congressional power is needed because states cannot do something on their own is not a sufficient reason to bring congressional action within the scope of the Commerce Clause

· (3) Just because an activity may affect interstate commerce does not make that activity interstate commerce (Schecter Poultry, Carter)
· Schecter Poultry: NIRA provision authorizing “codes of fair competition” to govern even only local commerce (e.g., raising and selling of chickens within NY) struck down as beyond Congress’s Commerce Clause powers

· That items sold only within one state could conceivably impact interstate commerce does not give Congress power to regulate the intrastate goods

· Cardozo: “Activities local in their immediacy do not become interstate and national because of distant repercussions.”

· Carter: That coal production has a large impact on the economy does not translate coal production into interstate commerce.  “An increase in the greatness of the effect adds to its importance.  It does not alter its character.”

· NOTE: Court’s New Deal jurisprudence dovetails with Lochner and economic substantive DP (and taxation powers)

· (4) Post–New Deal (lead-up to Wickard): Expansion of definition of “interstate commerce,” helping to facilitate Wickard
· BACKGROUND: FDR’s court-packing plan and Nebbia prompted a shift in the Court’s Commerce Clause jurisprudence

· (i) Congress has power to regulate activities—even intrastate production— having a significant effect on interstate commerce
· The controlling question is the effect on interstate commerce (one of degree), not the source the interference

· Jones & Laughlin: NLRB order prohibiting discriminatory practices against J&L Steel employees seeking to join unions upheld under the Commerce Clause because J&L Steel’s steel production has direct and significant effect on interstate commerce
· Most of J&L Steel’s raw material shipped from other states to PA, manufactured in PA, and then shipped out of PA into interstate commerce

· (ii) Commerce Clause includes power both to facilitate and to prohibit commerce according to conditions of production (Darby)
· Congress now able to exercise commerce power for whatever reasons it wants (Commerce Clause now a policy choice)
· Darby: Congress can regulate employment conditions of workers producing goods for interstate commerce and the actual shipment of the goods so produced
· Overturns Hammer
· (iii) 10th Amend. merely a “truism” that all is retained which has not been surrendered (Darby)
· So, 10th Amend. does not affect Court’s holding in Darby
· Application:

· (a) Congress CAN regulate:
· Channels of commerce:
· (i) Boats traveling between states (Gibbons)
· Items in interstate commerce:

· (ii) Lottery tickets in interstate commerce (Ames)
· (iii) Eggs not having ingredient list in interstate commerce (Hipolite Egg)
· (iv) Women crossing state lines for immoral reasons (Hoke)
· “Susbtantial relation” to interstate commerce:

· (v) Unfair labor practices by large corporations transacting business in multiple states (Jones & Laughlin)
· (vi) Employment conditions of workers producing goods for interstate commerce (Darby)
· Aggregation:
· (vii) Homegrown wheat (Wickard)
· (viii) Homegrown marijuana (Raich)
· (ix) Motels and restaurants serving interstate customers (Heart of Atlanta Motel, Katzenbach)
· (x) Business receiving supplies from other states (Katzenbach)
· (xi) Loansharking (Perez)
· Pre-New Deal:

· “Substantial economic effect” test:

· (xii) RR lines within state, if part of same scheme as lines between states (Shreveport)
· “Stream of commerce” test:
· (xiii) Cattle in “stream of commerce” between states (Swift)
·  (b) Congress CANNOT regulate:
· Aggregation:
· (i) Possession of guns in school zones (Lopez)
· (ii) Violence against women (Morrison)
· (iii) Codes of fair competition for local poultry producers (Schecter Poultry)
· (Overturned):
· “Direct effect” test:
· (iv) Manufacturing of iron (EC Knight)
· (v) Interstate shipment of goods made by child labor, where purpose of law is to ban child labor (Hammer)
· (vi) Compulsory pension plan for RR workers (RR Retirement Board)
· (vii) Hours and wages of coal producers (Carter)
· Broader themes:
· (i) Rise and fall of “separate spheres” doctrine pre- and post-New Deal
· (ii) Importance of congressional factfinding when drafting legislation
· (iii) Adding jurisdictional nexus requirement applying law only to items in or having moved through interstate commerce more likely to save statute
Step 2: Is the Law Limited by External Limits on Congress’s Commerce Clause Powers?
10th Amend.: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”

· Rules (Federal regulation of states and state activities):
· (1) Congress CANNOT regulate states in a way that would infringe on states’ “public function in a sovereign capacity” (NOTE: Rule is in flux)
· (a) Congress CANNOT interfere with core functions of state sovereignty (Coyle)
· Coyle: Congress cannot compel Okla. to make certain city its state capital as a condition of entry into the union, because selection of capital a core function of state sovereignty
· Federal regulation of gubernatorial terms, retirement age of state SC justic also probably invalid
· (b) Congress CAN regulate traditional state activities so long as regulation extends similarly to private actors (New York v. US)
· New York: Congress can regulate NY’s sale of bottle water from state-owned springs, because spring water also bottled by private parties
· (c) Congress CAN regulate state functions—including “traditional” state functions—so long as no large procedural defect in state’s participation in the national political process (Garcia)
· Garcia: State sovereignty protected through state participation/ representation in national political process, so no need for judicial intervention absent extraordinary defect in procedural safeguards for states in national political process 
· Holding: Congress can regulate wages and hours of municipal transit authority employees under Fair Labor Standards Act)
· It’s unworkable for courts to decide what are and are not “traditional” state functions (sewage? transportation?); would merely become exercise of naked judicial preference for particular state policies (overrules National League of Cities)
· Rests on idea that states are effective lobbyists in Congress
· Field not sure this is correct
· Dissent: Congress cannot be the sole decider of the limits of the Commerce Clause; the structure of the Constitution requires the judiciary actively to maintain areas for independent state action (“laboratories of democracy”)
· Wirtz: Congress can regulate wages and hours of state hospital workers under FLSA
· National League of Cities (overruled by Garcia): Congress cannot regulate state employees (through wage and hour requirements), because a state’s control of its own employees is an inherent part of its sovereign functions
· Rule: Congress cannot regulate integral operations of “traditional” state functions, because otherwise would destroy states’ separate sovereign existence (could make states unable to pay, e.g., for police and firefighters)
· Unclear if rationale is constitutional structure or 10th Amend. operating on its own
· (2) Congress CANNOT conscript/commandeer:

· (a) State legislatures to enact particular legislation (even where Congress could preempt the arena entirely) (New York v. US)
· New York: Aspects of waste disposal act incentivizing states to dispose of nuclear waste constitutional, but aspects requiring states to take title of the waste if they fail to dispose of the waste through the prescribed procedures unconstitutional
· Congress here both forcing states to regulate and prescribing how they must do it, which it cannot do
· IMPORTANT: That states consented to the regulatory scheme is irrelevant
· FERC: Federal statute providing that unless states impose particular procedures, Congress will impose them directly itself is constitutional, because Congress can impose the rules directly if it wants, but is just giving the states a chance to impose them themselves
· “The greater power includes the lesser”
· Difference from New York: In New York, Congress lacks power to require either alternative; here, Congress has power impose one of the alternatives if it wants to
· (b) State officials to implement or enforce federal regulation (even where Congress could preempt the arena entirely (Printz)
· Printz: Congress cannot direct state law enforcement officials to implement federal policy of conducting background checks on persons seeking to buy guns
· Dissent: Holding will require expansion of federal bureaucracy in this area which will effectively preempt the area entirely
· Rationale:
· (a) Accountability: Credit would go to Congress, but blame to the states
· (b) Funding: Congress must pay for programs it wants implemented
· (c) Dignity: Diminishes state sovereignty if Congress can boss states around
· (c) BUT, Congress CAN require state judges to enforce federal law, under the Supremacy Clause (Art. VI, Cl. 2) (Testa)
· Note how this is incompatible with the commandeering principle
· Field: There’s nothing particularly wrong with the commandeering principle—except that distinguishing between local and national obligations can be rather difficult—but states rights advocates simply made it up because they lack a constitutional doctrine they point to in order to say the Court’s Commerce Clause and 10th Amend. cases are all wrong
·  (3) Summary: Congress CAN regulate states directly but CANNOT require states to regulate their own citizens

· I.e., Congress CAN regulate state activities so long as Congress does not:
· (a) Require states to enact certain laws, or 
· (b) Compel states to use their own personnel to enforce the regulations
· Action/non-action distinction: Congress CAN tell states they cannot do something, but CANNOT tell them they have to do something (Reno)
· Reno: Congressional amendment prohibiting state DMVs from vending personal data from drivers licenses and regulating disclosure of such information valid (not conscription or commandeering) because directly regulates state activities rather than regulating manner through which states regulate individuals
· Baker: Congress can eliminate federal income tax exemption for state-issued bearer bonds (thereby forcing states to issue tax-exempt registered board) because no procedural defect in the political process
· Hypo (testing the limits): “Sanctuary” cities: Can Congress tell state courts they cannot permit cities to be “sanctuaries”?
· Arguably yes, under the Supremacy Clause (this arguably is the limit of Printz and New York)
· Solution to 10th Amend. problems (also applies to the 11th Amend.)
· (1) Drafting: Draft statute in way that incentivizes rather than compels states to act in a certain way (New York)
· (2) Use Congress’s spending or taxation powers instead, either to:
· (a) Create incentives for state action (condition payment of federal funds on state action), or
· (b) Directly regulate the relevant private activity at the end of the chain
· (3) Conditional preemption: Threaten to preempt the field if states don’t follow federal standards
· Field: 10th Amend. questions come down to one’s individual conception of federalism
· Field thinks what make a federal system federalist is that it has two levels of government, neither of which can swallow up the other
· SO, if the federal government becomes so big and powerful that it destroys the sovereignty of the states, that violates federalism
· Field thinks the current state of federalism is okay because, even though Congress could issue a seemingly unlimited number of regulations that would overpower and swamp the states, the fact of the matter is the Congress has not done so
· There is very little federal regulation commercial or otherwise), in comparison to state regulation
11th Amend.: “The judicial power of the United States shall not be construed to extend to any suit commenced or prosecuted against one of the United States by citizens of another state or subjects of any foreign states.”
· Rules (Private-party suits against states):
· (1) Private individuals may not sue states in either state or federal court (under federal law), UNLESS state has consented to be sued
· IMPORTANT: Does not extend to suits among states, or by the federal government against states, or against state subdivisions
· Seminole Tribe established rule for federal courts, Alden for state courts

· Rule extends to federal administrative agency adjudications (FMC), but not bankruptcy proceedings (Central Virginia Community. College)

· (2) Exceptions:
· (a) Suits against individual state officers for injunction or declaratory relief (prospective relief) (Ex Parte Young):

· I.e., private individuals can sue states to compel end to enforcement of a particular policy 

· Π can also get monetary damages if state refuses to obey the injunction up until time state begins to obey the injunction
· (b) Suits for damages expressly authorized by Congress under § 5 of the 14th Amend. (Seminole Tribe)

· SO, Congress can pass laws under § 5 of the 14th Amend. that the 11th Amend. would bar under the Commerce Clause

· Requires clear statement by Congress authorizing suits

· Rationale:§ 5 of 14th Amend. places explicit limits on state powers and gives Congress power to enforce those limits

· Exception: When damages are part of contempt citation for violation of injunction by state official

· (c) When the state has consented to be sued
· Consent must be real, not forced 

· BUT, Congress can condition federal funding on state’s agreement to waive sovereign immunity)
3. Other Congressional Powers: Tax, Spending, War, and Foreign Affairs
A. TAXING POWER
· Art. I, § 8: “The Congress shall have the power to lay and collect taxes, duties, imposts, and excises, to pay the debts and provide for the common defense and general welfare of the United States.”

· Current Rules:
· (1) So long as a federal tax has a revenue-raising purpose, can also have regulatory effects (Kahringer)
· Kahringer: Congress CAN impose tax on gambling, even if the tax seems like merely a regulatory effort to ferret out gamblers and penalize them through large taxes, because provisions of the tax are “adapted to the collection of a valid tax”

· “Unless there are penalty provisions extraneous to any tax need, courts are without authority to limit the exercise of the taxing power.”

· (2) If Congress has power to regulate the subject or activity to be taxed, CAN tax as a N/P exercise of its regulatory powers, EVEN if the tax does not have a revenue-raising purpose (but rather a regulatory purpose)

· E.g., Congress can tax bank notes as a N/P exercise of its power to regulate currency

· In practice, few federal taxes found invalid, because virtually all federal taxes can be upheld as “necessary and proper” exercises of the commerce power

· (3) Taxing power NOT a general police power, despite the phrase “general welfare” in Art. I, § 8

· Taxing (and spending) power generally tracks the commerce power, although may offer way around the commandeering principles (New York, Printz) by allowing Congress to offer states a choice of means in order to induce state compliance with federal wishes

· (4) Inducement of state action:
· (a) Congress CANNOT use the taxing power to induce states to take action that is clearly unconstitutional (eg., violate EP or DP)

· (b) Congress CANNOT use the taxing power to invade states’ reserved powers under the 10th Amend.
· (c) BUT, Congress probably CAN use the taxing power to induce states to take actions Congress could not directly compel because of the 10th Amend.
· Possibly a closer question with the taxing power than with the spending power

· Pre-New Deal rules:
· (1) Congress CAN use the taxing power to raise revenue (Sonzkinsky) but

· Distinction between a “tax” and a “penalty” (Child Labor tax Case)
· Tax (revenue production): Primary motive is obtain revenue.  That there is also an incidental motive to discourage the taxed activity by making it more onerous does not change the tax to a penalty.
· Penalty (mere regulation): Primary motive is regulation and punishment.

· Sonzinsky: $200 licensing fee for firearms valid because produces revenue (US SC refuses to look behind statute to see if Congress had a punitive intent)
· (2) Congress CANNOT use the taxing power to:

· (a) Regulate/penalize activities that Congress cannot regulate directly (Constantine), or

· Constantine: $1000 federal fine for retail dealing in malt liquor invalid, where fine for other types of retail only $25, showing that purpose of malt liquor is to penalize selling of malt liquor

· If Congress CAN regulate the activity directly, penalty VALID

· (b) Enact regulations that are not otherwise within Congress’s powers (Child Labor Tax Case)

· Child Labor Tax Case: Tax statute invalid because had a regulatory purpose (ending child labor), not a fiscal purpose (i.e., object of tax not related to raising of revenue)

B. SPENDING POWER
· Art. I, § 8: “The Congress shall have the power to . . . provide for the common defense and general welfare of the United States.”

· Current Rules: Congressional exercise of spending power VALID where (Dole):
· (1) The exercise of the spending power is in pursuit of the “general welfare” (Dole, Butler), and
· “Even when a broad view of the power to spend is accepted, ‘the line must still be drawn’ between general and local welfare” (Helvering)
· Very deferential standard of review (rational basis review) (Dole, Helvering)
· Dole: “The Court should ‘defer substantially’ to the judgment of Congress that a particular expenditure is intended to serve general public purposes.”

· Helvering: Congress has discretion to assess whether its exercise of the spending power “invades state provinces . . . The discretion belongs to Congress, unless the choice is clearly wrong, a display of arbitrary power.”

· (2) If Congress has made a conditional grant of federal funds:
· (a) Congress has made a clear and unambiguous statement of the funding conditions, thereby “enabling the states to exercise their choice knowingly”

· (b) The conditions on the federal funds are related to the federal interest in the particular national project or program (nexus between program and spending condition), and
· The question here is how closely related the spending condition is to the appropriate exercise of federal power

· NOTE: Standard for “germaneness” here lower than standard for showing relation to interstate commerce

· APPLICATION:

· (i) Statute conditioning federal highway funding on states’ maintaining a minimum drinking age of 21 sufficiently related to federal interest in safe highways, so condition VALID (Dole)
· (ii) Unemployment compensation provisions under federal payroll tax with an opt-in refund to the states if they comply with federal standards VALID because not coercive, and there is a sufficient nexus between tax and the federal purpose of keeping federal treasury reasonably sound.(Steward Machine)
· “It is one thing to impose a tax dependent upon the conduct that is unrelated to the fiscal need served by the tax in its normal operation, or to any other end legitimately national. . .  It is quite another thing to say that a tax will be abated upon the doing of an act that will satisfy the fiscal need, the tax and the alternative being approximate equivalents.”

· (iii) Hypo: If Congress tried to make the Brady provision in Lopez constitutional by condition education funds on state enactment of gun-free zones, condition probably INVALID, unless Congress has a strong argument about reimbursement
·  (c) No other constitutional provisions provide an independent bar to the conditional grant of federal funds

· (i) Congress CANNOT condition funding on state action that is affirmatively unconstitutional (e.g., that violates DP, EP, or the ban on cruel and unusual punishment)
· E.g., Congress cannot condition federal funding on state’s banning of abortion

· (ii) Congress CANNOT condition funding in a way that invades states’ reserved powers under the 10th Amend.

· (iii) BUT, Congress CAN enact conditions to induce states to adopt regulations that under the 10th Amend. Congress could not directly mandate that they impose

· Dole: Even though Congress could not mandate a national drinking age of 21 because of the 21st Amend., CAN incentivize states to set state drinking age at 21 by denying 5% of federal highway funds to states who fails to do so

· (d) The percentage or amount of state funding conditioned on the state meeting the condition is not too high (implication from Dole)

· Dole Court suggests that if the offer is “too good to refuse” (i.e., 100% of federal funding in the area), the condition is INVALID

· Pre-New Deal rule (Butler):
· (1) Congress’s spending power is a general power to spend in order to further the general welfare
· Court accepts Hamiltonian argument that congressional spending power is a power separate and distinct from Congress’s other, enumerated powers, and so not limited merely to those enumerated powers

· Court rejects Madisonian argument that spending power is limited to providing for Congress’s enumerated powers

· (2) BUT, Congress’s spending power CANNOT be used to (Butler):

· (a) Invade states’ reserved rights, 

· (b) Coerce the states into accepting particular programs or regulations, or

· (c) Circumvent other constitutional rules (e.g., division between federal and state spheres)
· Butler: “Congress cannot purchase with federal funds submission to a regulation that it could not impose directly” (here, limits on amount of crops farmers may grow)
C. WAR POWER
· Art. I: “The Congress shall have the power to . . . declare war, . . . to raise and support armies [through two-year appropriations]”

· Rules:
· (1) War power:
· (a) Continues “for the duration of the emergency,” and MAY continue even after cessation of hostilities (Woods)

· BUT, exercise of war powers cannot continue indefinitely following cessation of hostilies—must be some limit

· (b) Extends to remedy the evils caused by warm (Woods)
· APPLICATION: Congress may address housing shortage caused by demobilization of veterans at end of WWII through exercise of its war powers (Wood)

· (2) Treaty power:
· (a) Treaties supersede state laws to the contrary (Holland)

· Reasoning: Treaties are the supreme law of the land under the Supremacy Clause, so override state laws to the contrary

· (b) In executing a treaty, Congress CAN enact statutes otherwise prohibited by the 10th Amend. (Holland)

· I.e., Congress can circumvent the 10th Amend. (invade states’ reserved rights) by enacting statutes pursuant to treaties

· Reasoning: Executing statute N/P to enforcement of the treaty
· APPLICATION: 
· (i) Federal statute regulating migratory birds VALID, despite fact that 10th Amend. normally would bar such a statute, because enacted pursuant to executing migratory bird treaty with the UK (Holland)
· (c) BUT, Congress CANNOT, pursuant to the treaty power, deprive fundamental rights (e.g., rights protected by the Bill of Rights) (Reid)

· I.e., Congress cannot, pursuant to the treaty power, act unconstitutionally (laying aside the 10th Amend.)

· So, through the treaty power Congress can deny states’ 10th Amend. rights, but no other rights (protected by specific constitutional provisions)
· Reid: “No agreement with a foreign nation can confer power on the Congress or on any other branch of Government, which is free from the Constraints of the constitution. . . . To the extent that the US can validly make treaties, however, the people and the States have delegated their power to the National Government.”
· APPLICATION: 
· (i) Executive agreement directing that spouses of military officials by tried abroad by military tribunals for crimes committed abroad INVALID because deprives military spouses of basic DP rights (Reid)
· NOTES:

· Self-executing treaty: Treaty that does not require implementing legislation to become enforceable domestically

· More likely to be used to evade usual constitutional restrictions

· Recent developments:

· Sanchez-Llamas: TX criminal procedure trumps ICJ opinion not directly reaching the case at issue, which concerned foreigners’ right under the VCCR to consul assistance following arrest

· Medellín: TX criminal procedure trumps ICJ opinion directly addressing the facts of the case and ordering specific remedies (here, new trial), even in light of presidential order to TX to follow the ICJ decision

· Field thought notion that President could order state courts to reopen cases was terrible, as it’s not even clear that Congress could order state courts to reopen cases

· Boerne hypo: Even if Congress cannot deprive DP rights pursuant to the treaty power, could it potentially use the treaty power to grant individual rights (e.g., DP rights) beyond those the Constitution requires (i.e., get around the 14th Amend. § 5 limitations)?

D. FOREIGN AFFAIRS POWER
· Art. I, § 8, cl. 3: “The Congress shall have the power to . . . regulate commerce with foreign nations,” 

· Perez: This power includes an implicit power to implement legislation for effective regulation of foreign affairs

· Source:
· Implied from the text of the Constitution (Perez)

· Perez: “The states that joined together to form a single nation and to create, through the Constitution, a federal government to conduct the affairs of that nation must be held to have granted that government the powers indispensable to its functioning effectively in the company of sovereign nations.”

· Rules: 

· (a) Probably shared with the President

· (b) Interpreted to preclude state action in foreign affairs
· APPLICATION:

· (i) Oregon alien inheritance law INVALID because intrudes “into the field of foreign affairs which the Constitution entrusts” to President and the Congress (Zschernig)

· Statute at issue “inescapably affects international relations” and has “great potential for disruption or embarrassment.”

· (ii) Mass. law barring state entities from buying goods or services from companies that did business with Myanmar INVALID because of federal statute that preempts the field (Crosby)

D. Federal Limits on State Regulation
	
	Interstate P&I Cl.
	Dormant Comm. Cl.
	Equal Protection Cl.

	Level of scrutiny for discr.
	Intermediate
	Strict
	SS/IS/RB, depnd’g on type

	For violation, discr. purpose needed, or just effect?
	-------
	Effect sufficient (purpose not needed)
	Purpose needed

	Market participant & state operation exceptions.?
	No
	Yes
	No

	Can Congress overturn Court decisions?
	No
	Yes
	No

	Applies to corporations?
	No
	Yes
	Yes

	Interests to which applies:
	Fundamental rights
	All commercial activity
	Fundamental rights


1. Dormant Commerce Clause
Central Question: Is the purpose or effect of the state law protectionist?

· Background: Applies when an it’s within Congress’s powers to regulate a particular aspect of interstate commerce, but Congress has not acted (and so judiciary fills in the gaps)

· Idea is that state regulations cannot interfere with Congress’s Commerce Power
· Congress CAN overrule judiciary in this field by passing a statute, because Congress has the ultimate power to say commercial regulations are and aren’t allowed (contrast with Congress’s regulatory power under the 14th Amend.)

· Rule: Congress consents to states actions that otherwise would violate the Dormant Commerce Clause, those state actions okay (Prudential Ins.)

· EXCEPTION: Congressional consent does not validate state laws that violate other Constitutional provisions that also constrain Congress’s powers (like the DP or EP Clauses)
· APPLICATION: 
· (a) SC law imposing 3% tax on all premiums paid to out-of-state insurance companies, but not imposing no similar tax on in-state companies, valid because of federal law declaring that states retain full authority to regulate insurance (Prundential Ins.)

· (b) Boston ordinance reserving 50% of jobs on public works projects to Boston residents valid because a significant percentage of the funds came from federal sources (White)

· “Where state or local government action is specifically authorized by Congress, it is not subject to the Commerce Clause even if it interferes with interstate commerce.”

· Reasoning: Congress can, under its Commerce Power, discriminate against interstate commerce in favor of local trade if it wants to (Prudential Ins.)

· Purpose:
· (1) Prevent state protectionism

· Baldwin: “The Constitution…was framed upon the theory that the peoples of the several states must sink or swim together, and that in the long run prosperity and salvation are in union and not division.”

· (2) Enable free trade among states

· Chemerinsky classifies the “discriminatory” cases into three categories:

· (1) Laws that limit access to in-state resources (Phila v. N.J., Hughes, H.P. Hood, Chemical Waste Management, Oregon Waste Systems)

· (2) Laws that limit access to local markets by out-of-staters (Hunt, Maine)

· (3) Laws that require use of local businesses (Dean Milk, Carbone v. Clarkstown, Pike)

· Chemerinsky says the preliminary inquiry is whether the state law is “discriminatory”

· (a) If discriminatory, per se invalid unless LRA to meet a legitimate (important) interest

· (b) If non-discriminatory, apply the balancing test

Rules:
· (1) State law that is facially discriminatory (against out-of-state commerce) is virtually per se INVALID (Philadelphia v. NJ)
· I.e., where state openly discriminates against out-of-state commerce, invalid
· Strict scrutiny applies

· I.e., must be no satisfactory, nondiscriminatory alternate means
· EXCEPTIONS:
· (a) Where there is a compelling interest, if no satisfactory nondiscriminatory alternate means (i.e., if law is least restrictive means) (Maine v. Taylor)

· (b) Certain quarantine laws

· (c) Subsidies funded out of general revenue, NOT a specific tax (West Lynn Creamery)

· (d) Where state engaging in traditional public function that does not favor in-state private parties over out-of-state private parties (Davis)
· (e) Where state actor is market participant (i.e., goes into business), rather than market regulator (Wunnicke)

· BUT, state can only restrict actions in the immediate scope of its market participation, and NOT actions downstream

· States can discriminate in favor of in-state businesses when acting as buyers or sellers of goods or services or engaging in a program of subsidies or other economic incentives, cannot regulate other private parties in their dealings with state-owned entities

· (f) Natural resource regulations NOT an exception

· I.e., natural resource protection as bad as economic protection
· APPLICATION:
· (a) VALID state laws:

· (i) ME law prohibiting use of out-of-state baitfish because of concerns about introducing invasive non-native species (Maine v. Taylor)

· Legitimate environmental purpose

· No satisfactory, nondiscriminatory alternative means

· (ii) Certain state quarantine laws

· (iii) State law granting subsidies only to in-state producers (West Lynn Creamery)

· BUT, cannot tax both in- and out-of-state producers and then remit portion only to in-state producers, thereby effectively lowering their costs (West Lynn Creamery)

· Discriminatory subsidy VALID if funded out of general revenue rather than a tax specific to the subsidized goods

· So, discriminatory subsidies lawful; discriminatory tax breaks not
· Commerce Clause principle: States can subsidize however they want—idea is that states can spend money however they want

· Field thinks this really is just a result of “you have to draw a line somewhere”
· (iv) KY law exempting in-state bond interest from state income tax but imposing such taxes on bond interest from other states (Davis)

· Extends United Haulers
· Issue of public bonds a “quintessentially public function”

· Exemption does not favor local private entities over substantial similar out-of-state entities, only interest from in-state bonds

· (b) INVALID state laws:

· (i) MO law requiring only out-of-state goods peddlers to get state license (Welton)

· (ii) NJ law prohibiting waste from other states from entering its landfills (Philadelphia v. NJ)

· Asserted environmental and health interests do not save law

· (iii) State requirements that products be inspected, processed, or treated inside state before they may be shipped out-of-state

· (iv) OK law restricting in-state animals for in-state use (Hughes)

· Law here NOT a last-ditch attempt at conservation after other nondiscriminatory alternatives have proved unworkable

· Taxes:

· (v) State law imposing taxes only on out-of-state goods, but not on in-state goods (Chemical Waste Management)

· (vi) Oregon law imposing HIGHER taxes on out-of-state waste than on in-state waste (Oregon Waste System)

· “Differential surcharge” facially discriminatory, but differential tax maybe permissible if merely compensated for costs usu. charged in other ways to in-state producers, such as by general taxes

· (vii) State law granting tax exemption only to in-state entities (non-profits that favor Maine residents) (Camps Newfound/Owatonna, Inc.)

· Discriminatory tax exemption NOT considered a permissible subsidy
· (2) Facially neutral but discriminatory (protectionist) in purpose or effect state law is per se INVALID, UNLESS:
· (1) Legitimate (important) state interest involved, and
· Field thinks, realistically, “legitimate” here really means “important”
· Economic protectionism not a legitimate (important) interest
· (2) Law is least restrictive alternative
· Maine v. Taylor is an example of protectioninst law that was upheld
· Hunt law invalidated because LRA available
· NOTE: A sort of intermediate scrutiny applies
· EXCEPTIONS:
· (a) State interests in health and safety given greater weight
· BUT, where clear purpose of state law is to constrain interstate commerce and preference local business, INVALID (HP Hood)
· (b) Where there are no local businesses to benefit from the state law (Exxon)

· Idea here is that because no local businesses benefited, laws not protectionist
· (c) Where state operates facility performing a traditional state function (United Haulers)
· (d) Where state is a market participant
· APPLICATION:
· (a) VALID state laws:

· (i) MD law prohibiting gas station ownership by out-of-state oil companies, where MD has no in-state oil companies to benefit from the prohibition (Exxon)

· Valid despite fact all gas stations owned by in-state groups are independent and therefore preferred under the law to all out-of-state oil companies owning gas station in MD

· (ii) MN law banning sale of milk products in non-returnable plastic containers, but allowing sale of milk products in pulpwood containers, because law affects in- and out-of-state plastic producers evenly (Clover Leaf Creamery)

· Asserted state interested is waste management

· Valid despite fact that MN has large pulpwood industry

· (iii) Municipal ordinance favoring state-run facility performing a traditional government activity (United Haulers)

· State must treat every private business the same in its regulation, but can favor state-run, traditional government activity

· “Laws favoring local government may be directed toward any number of legitimate goals unrelated to protectionism.”
· Distinction from National League of Cities: This is the area of the Dormant Commerce Clause, not the federal government affirmatively trying to do something the Constitution forbids

· (b) INVALID state laws:

· (i) NY law barring importation of milk below certain price (Baldwin)

· Even though asserted state interest is protecting health, law clearly has a protectionist purpose
· (ii) NY law denying license to out-of-state entity on grounds that issuance will tend to destroy competition in a market already adequately served (H.P. Hood & Sons)

· Purpose of law is to curtail interstate commerce to aid local economic interests
· (iii) NC law requiring apples to bear either USDA or “no grade” stamp and disallowing display of state grades (Hunt)
· Nondiscriminatory alternative available for serving state’s asserted interest in “eliminating confusion and deception in the marketplace”: Permit out-of-state growers to use state grades only if they also marked their shipments with the applicable USDA label

· (iv) HI law exempting certain kinds of liquor unique to HI from wholesale liquor tax (Bacchus)

· (v) Municipal ordinance creating de facto monopoly for one private landfill operate (Carbone)
· Invalid because effect of ordinance is to prevent out-of-state (and other non-favored) processors from gaining access to the city’s waste processing market

· Also, there are other possible means of advancing the municipal interest here in creating financing for the plant

· (c) Home processing requirements (requirement that processing/ inspection/treatment be done in state before item shipped out of state) usually INVALID, UNLESS:

· (i) No other available means to advance legitimate local interest (C&A Carbone), or

· (ii) State acting as a private actor (so market participation exception applies (United Haulers)

· APPLICATION: Madison ordinance that all milk sold in Madison must have been processed or bottled within 5 miles of the city INVALID because of presence of less restrictive alternatives (could require milk be shipped from city meeting certain USDA standards) (Dean Milk)

· Asserted health interest does not validate regulation here

· Field: The law here is like Geduldig—discriminating against WI people as well as out-of-staters—but we don’t do the Geduldig analysis here

· (3): Facially neutral state law with disproportionate adverse effect on interstate commerce, BALANCING TEST
· NOTE: Chemerinsky classifies Exxon and Clover Leaf Creamery, in contrast to Hunt and Carbone, as nondiscriminatory (and so subject to the balancing test)
· TEST: Regulation VALID unless imposes excessive burden on interstate commerce in relation to state benefits/interests achieved
· Pike: “Where a statute regulates evenhandedly to affect a legitimate local interest, it will be upheld unless the burden on commerce is excessive in relation to local benefits.”

· Kassel: Less deference is given to the findings of state legislatures (concerning the interests at issue) where the local regulation has a disproportionate effect on out-of-state residences and businesses.”

· NOTE: Court most sympathetic to health, safety, police needs

· APPLICATION:
· (a) VALID state laws:

· (i) IN law providing that stock purchaser who acquired “control shares” of an IN corporation could acquire voting rights only to the extent approved by a majority vote of the prior disinterested stockholders (CTS Corp.)

· Law’s limited effects on interstate commerce justified by IN’s interests in defining share attributes of IN corporations and protecting shareholders

· (b) INVALID state laws (excessive burdens):

· (i) High-quality cantaloupes grown in AZ but processed in CA subject to punitive fine for failure to get AZ label (Pike)

· Asserted local interest is advertising superior cantaloupes as being from AZ

· (ii) IA law banning double-length semis from IA roads, because imposes substantial burden on interstate commerce (requiring double-length semis either to reload in IA or travel around the state) but does little to improve safety (Kassel)

· Asserted IA interest in the ban is to prevent wear-and-tear on IA roads and improve safety

· Dissent would defer to IA legislature’s judgment about state safety needs

· Field: District court had decided that double-length semis no safer than single semis—is this the proper role of the district court?

· (iii) IL required trucks to use contoured mudflaps, but every other state required flat or merely any kind of mud flap.  Impossible tocomply with both regulations (Bibb)

· Field: This is a case where what the state did was valid (not protectionist) but still held invalid—maybe the case to show that there really is a balancing test

· (4) Market Participant EXCEPTION: When state acts as a market participant (i.e., goes into business), rather than as a regulator, state can discriminate in favor of local businesses
· Limit: State can discriminate only at the point where it participates in the market; CANNOT discriminate (regulate) further downstream (Wunnicke)

· I.e., state cannot impose market conditions which have a substantial regulatory effect outside the (narrowly defined) market in which it is a participant (may not attach conditions to a sale that discriminate against interstate commerce)
· Market participant exception limited to transactions the state directly takes part in
· APPLICATION:
· (a) VALID laws:

· (i) Boston ordinance saying 50% of employees hired by contractors doing city projects had to be local residents (White, Alexandria Scrap)

· NOTE: Ordinance probably invalid under interstate P&I

· Difference from Wunnicke: Everyone here really working for the city, so city more like a direct participant

· (b) INVALID laws:

· (i) AK law requiring purchasers of AK-owned timber to process the timber in-state (Wunnicke)

· Valid ways to accomplish the same goal (Field says these can apply to most of the regulations found invalid):

· Subsidies

· Other views: 

· Scalia and Thomas: Think Court should not strike down state laws unless they are protectionist

· EXCEPTION: Where state laws conflict, like in Bibb
· Bibb: IL required trucks to use contoured mudflaps, but every other state required flat or merely any kind of mud flap.  Impossible comply with both regulations

· Field: The problem with having a default rule like this is that it involves discerning a congressional policy from congressional silence, which is always a dicey matter

· Rehnquist: Would give greater deference to health- or safety-based state laws (Kassel dissent)

· Historical rules:

· Gibbons v. Ogden (dicta): DCC exists; just because Congress has not regulated in an area pertinent to the Commerce Clause does not mean states can impose any regulations they want in that area (separate spheres model)

· (a) States may regulate those areas of interstate commerce which are local in nature and do not demand one national system of regulation by Congress (Cooley)

· Subject of regulation (whether local or more federal in nature) determines whether DCC bars state regulation
· (b) In areas where it’s essential to have more regulation than Congress has imposed, and state’s purpose in regulating is safety (police powers), not commerce, state law doesn’t violate DCC so long as does not conflict with the national government’s powers (Blackbird)

· (c) Direct vs. indirect effects on commerce

· (d) If state regulation has illegitimate purpose, invalid

· Jurisprudential questions:
· If DCC eliminated, what would pick up the slack?

· (a) Interstate P&I Clause: Maybe if “fundamental commercial interest” involve

· (b) EP Clause

· (c) Imports/Exports Clause: Would require broader application

· Clause usually only applied to foreign goods

· If interpreted to apply domestically, not only would bar states from taxing or otherwise inhibiting interstate commerce, but would also bar facially neutral state laws having a discriminatory effect (Thomas)

· Can one argue that the judiciary filling in gaps via DCC is similar to what the President does in emergency situation when he acts absent congressional authorization?

· Balancing with the DCC is different than the balancing we see in other contexts

· Normally, if a state laws is incongruent with a legitimate federal law, the federal law trumps the state law (even if the federal law is unimportant and the state law is extremely important)

· In the DCC context, however, where there’s a national interest in leaving commerce unobstructed and a state interest in the particular law, rather than the national interest automatically trumping the state law we balance the two
2. Interstate Privileges & Immunities Clause
Interstate Privileges & Immunities Clause: Art. IV, § 2: “The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states.”

· Purpose: Prevent discrimination on the basis of residency, such as barring access to state resources by non-resident

· General rules:
· (1) Applies to:
· (a) Distinctions based on state residency/non-residency (i.e., people in other states), AND

· (b) Distinctions based on municipal residency (municipal ordinances), where municipality discriminates BOTH against other in-state residents AND out-of-state residents (Camden)
· NOTE: Camden rule might not apply if only non-Camden instate residents discriminated against

· (2) Different from DCC in that:
· (a) Does NOT apply to corporations

· (b) ONLY covers fundamental rights (whereas DCC only covers commercial activity)

· (c) Congress CANNOT authorize states to violate Interstate P&I Clause (as it can for DCC)

· Reasoning: Interstate P&I’s arguably have inviolable constitutional basis

· (d) NO “market participant” exception (unlike DCC) (Camden)
· Even if state is involved in activity as market participant (e.g., in construction), cannot prefer its citizens to those of other states under Interstate P&I Clause, even if could do so under DCC (Camden)

· TEST for applying (Hicklin, Camden)

· (1) Does the state regulation implicate “fundamental rights”
· What are “fundamental rights?” 

· (a) “Fundamental to the promotion of interstate harmony” (Hicklin)

· (b) “Sufficiently basic to the livelihood of the nation” (Baldwin)

· IMPORTANT: “Fundamental right” here does not mean the same thing as in the DP or EP context—applies more to economic necessities
· A lot of things that would be fundamental rights in other situations are NOT in P&I context

· Field: Funny definition of “fundamental right”

· APPLICATION:

· (a) Fundamental rights:

· (i) Opportunity to seek work with private employers (Baldwin)

· (ii) State-licensed employment, incl. bar admission (Piper)

· (iii) Opportunity to seek work with private contractors working for federal government (Camden)

· (b) NOT fundamental rights:

· (i) Fishing licenses and other recreational activities

· (2) Is there a “substantial reason” for the discrimination against nonresidents?
· I.e., can state offer a justifiable rationale for the regulation?

· NOTE: So, easier to justify state action under Interstate P&I Clause than under DCC, because facial discrimination okay so long as sufficient reason
· APPLICATION:

· (a) Substantial reason:

· (i) Solving city employment crisis and revitalizing city substantial reason for preferring city over non-city residents in city-funded construction projects, if preference found to be essential to accomplishing that purpose (Camden)

· Court remands for factfinding

· (b) NOT substantial reason:

· (i) Fact that nonresidents might be less likely to become familiar with local rules, be available for court proceedings, or do pro bono work in the state NOT substantial reason for denying them bar admission (Piper)

· (3) Is there a “substantial relationship” between the discrimination against nonresidents and the state’s objective?
· Intermediate scrutiny applies:

· (a) Court will look to see if a less restrictive means is feasible

· (b) Nonresidents must be shown to “constitute a peculiar source of the evil at which the statute is aimed” (Camden)

· APPLICATION:

· (a) Unsure whether substantial relationship:

· Court remands for factfinding on whether Camden ordinance preferring city over non-city residents in city-funded construction projects is essential to asserted purpose of solving city employment crisis and revitalizing city (Camden)
3. Congressional Preemption and Consent

· Preemption: Where presence of federal regulation in a particular area forecloses state regulation in that area

Three Types
· (1) Express preemption
· (2) Conflict preemption (implied): Where state regulation conflicts with federal regulatory scheme

· Rule: Preemption occurs where:

· (1) Federal government has “complete scheme of regulation” with clear standards (Hines), and

· (2) Either:

· (a) Compliance with both the federal and state regulation is a physical impossibility (i.e., cannot comply with both) (Florida Lime), or
· (b)The state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress(Hines)
· Common end between state and federal regulations does not neutralize conflicting means (Crosby)

· NOTE: When state law conflicts with federal regulation in field of foreign affairs, state law more likely to be preempted (Crosby)

· APPLICATION:

· State law preempted:

· (i) Federal regulatory scheme (OSHA) is very comprehensive/ authoritative, so precludes “duplicative” state regulations (Gade)

· That federal regulation aimed only at worker safety, whereas state regulation aimed at both worker safety AND public health is immaterial

· (ii) MA law prohibiting state entities from doing business with companies that do business with Burma preempted by federal law imposing less stringent federal sanctions on Burma and calling on President to cooperate with other countries to encourage democracy and human rights reform in Burma (Crosby)

· State law NOT preempted:

· (i) Federal regulation certifies avocados as mature but avocados contain less than the minimum oil content required by CA regulation (Florida Lime)

· Both regulations can be complied with at once, so no conflict (can have a “mature” avocado just not suitable for sale in CA)

· (3) Field preemption (implied): Where there’s a clear showing Congress intended to occupy the whole regulatory field
· Field: There really aren’t rules here; rather, you just look at the statute and interpret it to decide whether Congress intended to occupy the whole field

· Court recently has become more willing to preempt state laws
· Rule: Preemption occurs where:

· (1) Clear showing that Congress intended to occupy the whole field and so displace the states from regulating on the subject matter, or
· (2) Congressional regulation “so pervasive” that court willing to infer congressional intent to supersede state law, because (Rice):
· (a) Federal interest in the field so dominant that federal system presumed to preclude state regulation in that field, or
· (b) Object of federal law and character of obligations imposed by it reveal congressional purpose to preempt state laws
· NOTE: There’s a presumption against field preemption in areas of traditionally local concern (Rice)

· SO, subject matter of regulation determines whether presumption is for or against preemption

· APPLICATION:

· (a) State law NOT preempted:

· (i) State law to slow construction of new nuclear power plants for economic reasons, because federal regulation exists to promote safety, not economic success, and also some indication in federal regulation that regulators should defer to state choices about whether new facilities are needed in light of finances and utility needs (PG&E)
· I.e., Federal regulation (AEA) only preempted state regulation of safety aspects of nuclear power plant construction, NOT state regulations concerning economic aspects of nuclear power plant construction

· Also, electricity regulation traditionally a local concern

4. Other Aspects of Federal-State Relationships

STATE TAXATION OF INTERSTATE BUSINESS
· Rule: State tax on interstate business sustained against Dormant Commerce Clause challenge where the tax is (Brady):

· (1) Applied to an activity with a substantial nexus with the taxing state

· Nexus required under Commerce Clause greater than “minimum contacts” required under DP Clause (Quill Corp.)
· (2) Fairly apportioned,
· (3) Does not discriminate against interstate commerce, and
· (4) Is fairly related to the services provided by the state

INTERGOVERNMENTAL TAX IMMUNITIES
· Rule: Federal immunity from state taxes appropriate only where the levy either (U.S. v. New Mexico):

· (1) Falls on the U.S. itself, or 

· (2) Falls on an agency or instrumentality so closely connected to the U.S. government that the two cannot realistically be viewed as separate entities
II. The Fourteenth Amendment

A. Substantive Due Process

Due Process Clause: 14th Amend., § 1: “No state shall . . . deprive any person of life, liberty, or property, without due process of law . . . .”

Central Question: Is the government interference justified by a sufficient purpose?
1. General Rubric
Step 1: Does the Person Bringing Suit Have a Substantive Right Being Violated?

· Standing: Is the state substituting its judgment for someone else such that that person can assert a substantive due process claim? (Cruzan) 

Step 2: Is There a Substantive DP Right Being Violated?
· To argue YES:
· (1) Substantive DP is a valid constitutional doctrine
· The Fourteenth Amendment incorporated the Bill of Rights, and the various provisions combine to give due process a substantive dimension

· E.g., right to privacy (Griswold): Various provisions create “zones of privacy”

· The Ninth Amendment, while not an independent source of rights, suggests that the list of rights in the first eight amendment is not exhaustive (Goldberg in Griswold)

· Natural law argument: The Constitution reaffirmed “preexisting fundamental rights” (“vital principles”) entitled to protection whether or not those rights are explicitly stated in the document (Calder v. Bull)

· (2) “Liberty” should be defined broadly to encompass the right at issue
· (a) When construing rights for substantive DP purposes, court should reject the narrowest possible rule of construction
· Scalia proposed this rule of construction in Michael H., but no one joined him because the rule would lead to artificial and untenable definitions of rights

· Examples: 

· Compare Bowers’ narrow definition (right to homosexual sodomy) with Lawrence’s broader one (right to choose personal relationships)

· Bowers did not consider the broader “liberty” interests (right to personal relationships) associated with sexual conduct, while Lawrence did

· Zablocki: Broad definition of marital liberty

· (b) Under a broad construction of “liberty,” the right at stake is fundamental to one’s liberty
· (i) “Liberty” is a flexible concept

· “Liberty” should be defined by looking to how society today defines liberty—where the right today finds expression—not by looking to how traditional society would define or cabin the right at stake (Lawrence, Belle Terre dissent)

· Should look to how people today live their lives, not to some “nuclear family” ideal

· (ii) “Liberty” is protection from unwarranted government intrusions
· Some things should simply be outside scope of governmental regulation, because they bear no relation to the political process or to the general welfare
· “Liberty” covers intimate conduct, belief, and expressions, in both is “spatial and transcendent dimensions” (Lawrence)
· Examples:
· Eisenstadt: “Liberty” is the right of individual, “married or single, to be free from unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”
· E.g., the home is a sphere the state generally cannot invade
· (iii) DP encompasses those rights ““deeply rooted in this nation’s history and tradition” and “implicit in the concept of ordered liberty”
· “Liberty” encompasses “privileges long recognized at common law as essential to the orderly pursuit of happiness by free men.” (Meyer)
· Liberty” is perverted when it is held to prevent the natural outcome of a dominant opinion (Holmes in Lochner)
· “Liberty” is the freedom to be left alone, so long as one’s behavior is not harming others (Blackmun in Bowers)
· (3) Analogize to other cases and areas of law where substantive DP rights have been found
· (a) Look to the principles that explain Court’s move from protecting right to privacy to protecting right to abortion, marital relations, and right to do
· Early examples:
· (A) Right to engage in common occupations (Meyer—law barred teaching of German in public schools)
· (B) Right of parents of direct upbringing and education of their children (Pierce—law required parents to send children to public schools)
· (C) Right not to be sterilized (Skinner—though Court actually relied on EP to strike down law because did not cover embezzlers)
· Explain why the liberty rights in those situations are at stake in this situation
· (b) Distinguish right at stake from data privacy, economic DP, etc.
· To argue NO:
· (1) Substantive DP is not a valid constitutional doctrine
· No such thing as substantive DP
· Black/Stewart in Griswold: Court should not go beyond the text of the Constitution to invent new rights
· Risk of Lochnerizing (Lawrence dissents)
· Lochnerize: To throw out an outrageous law even though nothing in the Constitution says the law is unconstitutional (i.e., to substitute the Court’s judgment for that of the legislature)
· Don’t twist the Ninth Amendment: Ninth Amendment intended to safeguard state powers against the national government, not to confer or ensure individual rights against the states
· (2) Even if limited grounds exist for substantive DP, substantive DP does not protect the liberty interest at stake in this case
· (a) Liberty interests should be defined narrowly (rule of construction)
· Should define traditions and liberty interest/right at stake in the most specific terms (at most specific level of generality) possible
· E.g., Scalia in Michael H.: Defines liberty interest as rights of adulterous fathers, not parents generally
· Rationale: Only way to prevent judges from reading their own values into the Constitution
· (b) “Tradition” is the only valid basis for discovering substantive DP rights, and tradition does not support protecting the right in this case
· When liberty interest in this case is narrowly defined, it is not a traditionally protected right
· To use any metric other than tradition would explode the range of substantive DP
· (c) Analogize to cases where no substantive DP right found

· Belle Terre
· Right to die (outer edges)
· Appearance
· Economic substantive DP
[Sidebar: Incorporation—Has the Right at Issue Been Incorporated Against the States?]

· Issue:
· MAY want to consider whether the right at issue has been incorporated against the states

· HOWEVER, this probably is irrelevant since, realistically, any fundamental right will be considered to have been incorporated against the states through the DP clause
· Rule: DP clause incorporates against the states those rights that are “fundamental to the American scheme of justice” (Duncan)

· Application:
· Rights that have been incorporated against the states through the DP clause:

· (a) All criminal process guarantees in the Bill of Rights, EXCEPT:

· (i) Jury indictment requirement (5th)

· (ii) Excessive bail provision, arguably (8th)

· (b) Other rights not incorporated against the states
· (i) Right to bear arms (yet) (2nd)

· (ii) Guarantee against quartering of soldiers (3rd)

· (iii) Right to jury trial cases in civil cases at common law exceeding $20 (7th)

· Duncan (1968): 14th Amendment DP clause incorporates 6th Amendment guarantee of jury trial in serious criminal cases against the states
· Right to jury trial in criminal cases “fundamental to the American scheme of justice”
· Black (concurrence): 14th Amendment applies all Bill of Rights protections against the states
Step 3: What State Interests Are at Stake?
· Usu. police powers (health, safety, welfare, morals)

· State presumptively has power to act to further any of these interests

· NOTE: Federal government does not have a general police power; rather, has only those powers given under the Constitution (which does include the Commerce Clause)

· NOTE: Morals given less weight today than before

· Is the right asserted something that either (a) the state has regulated as illegal or (b) that has traditionally been considered immoral?

· Look to number of states with similar laws on the books

· Lawrence (few states prohibit)

· Glucksberg (few states permit)

· Has there been a change in the number of states prohibiting the act?

· Nature of challenged law:
· State forbidden to recognize the right?

· State obligated to recognize the right?

· Simply area of state choice?

Step 4:

· (1) If Substantive DP right found, apply balancing test:

· (a) How much infringement upon the fundamental right?
· (b) Apply some version of strict scrutiny (especially if law applies to “discrete and insular minorities” (Carolene Products)
· (i) How invasive is the regulation to the right in question?
· (ii) How detrimental/cumbersome is the regulation to the exercise of the right in question?
· E.g., “undue burden” test applies in abortion cases
· (iii) Is the state regulation: 
· (A) Unduly broad and maximally damaging (Griswold), or 
· I.e., is there away of furthering the relevant state interest that is less invasive to the fundamental right at stake?
· (B) Narrowly tailored?
· If narrowly tailored, regulation may not violate DP
· Carolene Products: May be greater reason for scrutiny in cases involving:
· (A) Problems the political process normally might not solve, or
· (B) Discrete and insular minorities
· Discrete: Discernable (i.e., others can identify someone as a member of that minority
· E.g., race and gender, NOT sexual orientation or political affiliation
· Insular: Separated out (in some fashion)
· E.g., the mentally ill
· NOTE: If substantive DP interest is a fundamental right, and the regulation could seriously impair the exercise of the right, regulation usu. unconstitutional
· (2) If No Substantive DP right found, can regulation survive rational basis scrutiny?
· (a) Which version of rational basis scrutiny: Relaxed or heightened (“with bite”)?

· (i) Relaxed: “Rational basis” means any conceivable basis that regulation hypothetically could serve, whether or not regulation in fact serves that basis (Williamson v. Lee Optical)
· State regulation almost always valid under this standard
· Court generally no longer looks for hints of bad faith behind the law, only to see whether there conceivably could be a rational relationship between the means and the end
· Williamson (1955): State regulation requiring prescription from ophthalmologist or optometrist in order to fit lenses does not violate DP, because state could have concluded safer to require prescriptions
· Legislature, not courts, should determine wisdom of laws
· Ferguson: Court refuses to sit as a “super-legislature” to weigh wisdom of laws
· Jech: Parents want to give child unusual last name, but state law prevents them from doing so—parents win because state’s interests in administrability and the child’s name are weak interests
· (ii) Heightened (“with bite”): Classification must be “reasonable,” not arbitrary, and rest on some ground “having a fair and substantial relation to the object of the regulation”
· Often seems to apply when case is in the vicinity of a fundamental right, but Court doesn’t want to expand the definition of the right
· E.g., Stevens in Zablocki: Can impose “direct and substantial” restraints on marriage, but restraints cannot discriminate against the poor
· (b) Can argue should apply a sliding scale rather than discrete levels of scrutiny (like what Marshall wanted to do with EPC)
· Idea is to get rid of explicit ratcheting of standards
· E.g., Lawrence: Court essentially applied strict scrutiny, but did not say as much
2. Categories of Rights

Privacy
· Rule: Fundamental right
· Focus: Centered on reproduction, but extends to contraception, abortion, family, right to die, etc.

· Interests protected: 
· Bodily integrity 
· Self-expression

· Reproduction

· Gender equality(?—contraception necessary to give women equal status?)

· Interests NOT protected:
· Avoiding publicization of a record an official act, such as an arrest

· Sending one’s children to a private school that does not admit blacks

· Exclusion of women by large and unselective organization

· Ability of father to veto adoption of an illegitimate child
· Hair length, for police officers

· Avoiding accumulation and computerization of names and addresses of patients for whom dangerous drugs are prescribed

· Extension: 
· First applied to married couples (Griswold), but now:

· Anything that applies to married couples also applies to singles (Eisenstadt)

· Also extends to minors (?) (Carey)

· How derived: Bill of Rights, through incorporation via the Fourteenth Amendment (Griswold)
· Stitch together “penumbras formed from emanations” from enumerated rights in the Bill of Rights to get “zones of privacy”

· Relevant enumerated rights: association (1st), quartering of soldiers in home (3rd), right to be secure in one’s person and prohibition in unreasonable searches (4th), self-incrimination (5th)
· Also, enumeration of rights does not disparage others, suggesting the list of rights in the first eight amendments is not exhaustive (9th) (Goldberg)

· Also, right to privacy in marital relationships predates the Constitution

· Today: DP clause protects rights “implicit in the concept of ordered liberty,” and sexual relations in marriage is a fundamental right that cannot be regulated

· This was Harlan’s position in his Griswold concurrence
· Relevant state interests: Morals (e.g., adultery), possibly population control

· Cases:
· Griswold: CT statute prohibiting use and distribution of contraceptives unconstitutional as applied to married couples

· Ban on use is especially objectionable

· Ban has maximally destructive impact on the right of privacy

· Regulation brings down “full force of criminal law” on violators

· Dissent (Black): State can invade privacy unless prohibited by some specific constitutional provision

· Due process encompasses only those protections denominated in the first eight amendments (Bill of Rights)

· Eisenstadt: Extends Griswold to singles

· Right to privacy is an individual right, extends to individuals, not couples

· Any fundamental right given to married couples also extends to singles
· Field says this case makes no sense because majority saying singles have a right to contraception, but not to sex (fornication)
· Carey: State cannot bar sale and distribution of contraceptives to minors

· Strict scrutiny applies to contraception because contraception essential to decisions about childbearing
· Even though minors have lesser constitutional rights than adults, state interests in this case (morality, discouraging sexual activity among young people) not compelling enough

· Concurrence (Stevens): Applies rational basis scrutiny
· Law has no rational basis: No constitutional right to sex, but prohibiting contraceptives is like prohibiting motorcycle helmets

Abortion
· Rules:

· (1) In general:
· (a) Current rule (post-Casey): 
· (i) “Undue burden” test: State can regulate abortion throughout pregnancy as long as regulation does not impose “undue burden” (i.e., “substantial obstacle”) on the mother’s choice to abort a nonviable fetus
· “Undue burden” (perhaps) exists when a regulation will keep someone actually from getting an abortion (Chemerinsky)
· A law with a valid purpose—i.e., a law not designed to strike at the right itself—does not impose an undue burden simply because it has the “incidental” effect of making it more difficult or expensive to obtain an abortion
· In deciding whether a regulation constitutes an “undue burden,” Court suggests should look more to affected persons as a whole rather than just those few for whom the regulation might prove a significant obstacle
· (ii) Viability still the point at which state can prohibit abortion altogether (with exception for health of mother), BUT: 
· State can impose regulations prior to viability (i.e., from conception) to further interests in (1) health and (2) potential life
· Relative weight of the relevant interests change throughout the pregnancy
· Post-Casey, state’s interest in potential life now begins at conception
· Field: There’s no way to balance the woman’s interests in autonomy against the state’s interest in potential life
· Like trying to balance a bushel of feathers against next Thursday
· Field: When you have a moral concern, there’s really no way to balance it; the moral concern takes up the whole space
· (b) Old rule (Roe):
· 1st trimester: No regulations (except regulation similar to those for other procedures, like requiring that procedure be performed by a licensed physician)
· Because abortion safer than childbirth in the 1st trimester
· 2nd trimester: State can regulate (but not prohibit) to protect mother’s health
· 3rd trimester (viability): State may prohibit abortion, with exception for life or health of the mother
· 3rd trimester is the point at which the state’s interest in potential life becomes compelling
· Under Roe, courts were determine constitutionality of abortion regulations by assessing whether same regulations were required of abortion procedures as of other equally dangerous operations
· (2) Specifics:

· State CAN:

· (1) Ban a particular procedure entirely (in the 2nd trimester)—without a health exception—when other equally safe procedures are available (Carhart)
· Congressional findings in Carhart said D&E procedure never medically necessary
· Carhart court willing to accept some risk to the health of the mother
· Prior to Carhart, mother had to be permitted to abort whenever there was ANY health risk
· Field: Saying dignity interests of fetus can outweigh mother’s health risks does not make sense
· If woman wants to challenge lack of an exception for the mother’s health, must bring an as-applied challenge
· (2) Require woman to wait 24 hours before receiving abortion (Casey)
· Provision is reasonable, even it waiting period increases costs and risks of delay, because furthers state’s interest in protecting the unborn
· (3) Require abortion facilities to report information on abortions performed there (but not the patients’ names) (Casey)
· Provision reasonably related to preserving maternal health
· (4) Require doctor to inform mother of nature of procedure (Casey, overruling Akron I)
· Can require doctor to notify patient of (1) risks, (2) age of unborn child, even (3) preference for life without being an undue burden, so long as information is “truthful and not misleading”
· (5) Require that minors get parental consent (Casey)
· IMPORTANT: Judicial bypass procedures required where judge can grant abortion if determines minor is mature and informed enough to make decision by herself or if the abortion is in the child’s best interests (Danforth, Belotti, HL v. Matheson)
· (6) Restrict funding to abortion facilities (Harris, Rust)
· (a) State may not be able to prohibit abortions, but it does not have to fund abortions, either (i.e., state not required to fund mother’s “choice”)
· (b) State does not have to grant Medicaid benefits for medically unnecessary abortions (Maher)
· State able to make childbirth the more attractive option (by funding it) so long as does not impose additional restrictions on access to abortions
· (c) Government can refuse to pay even for most medically necessary abortions (Harris)
· Court applied rational basis review
· A woman’s right to choose does not carry with it a constitutional entitlement to the financial resources to avail herself of the full range of protected choices
· Although government may not place obstacles in the path of a woman’s exercise of her freedom of choice, it need not remove those not of its own creation
· (d) Government can require facilities receiving federal funding not to counsel patients on abortion (Rust)
· Government does not have to subsidize an activity merely because that activity is constitutionally protected
· (e) State can prohibit state employees from performing abortions and prohibit all abortions in state facilities, so long as there are available private facilities (Webster)
· DP clause generally confers no affirmative right to government aid
· State CANNOT: 
· (1) Place “undue burden” on mother’s choice
· (2) Prohibit abortion altogether until viability
· (3) Pass regulation without an exception for “health of the mother,” usu. (Ayotte, Casey)
· EXCEPTION: when regulation merely prohibits one method while leaving others available, health exception not necessary (Carhart)
· “Undue burden” currently defined rather narrowly, but can argue should be broadened (e.g., Blackmun in Roe: mental distress for unwanted child)
· (4) Require spousal notification (Casey)
· Spousal notification requirement may be okay if there’s an exception for women with abusive husbands
· QUESTION: Under Eisenstadt, would notification have to extend to a boyfriend (if couple is not married?)
· (5) Require that abortion be performed only in accredited hospital and with approval of doctors’ committee (Doe v. Bolton)
· Possibly overturned by Casey
· (6) Require that abortions performed after 1st trimester be performed in hospitals, as opposed to outpatient facilities (Akron I)
· Rationale: Higher costs of hospitals becomes a de facto restriction
· Casey may have weakened
· (7) (Probably) Allow second trimester abortions “only for good reasons”—with a health exception—requiring that mother show a judge or doctor that she has “good reason”
· Probably unconstitutional under Casey as an undue burden
· May also undermine interest in bodily integrity and ability to make fundamental decisions that right to abortion protects
· How derived:

· Right of privacy encompasses woman’s decision on whether or not to terminate her pregnancy (Roe)
· Roe: Abortion a fundamental right given the psychological, physical, and emotion harms that flow from having an unwanted child
· Casey: Decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education among the most intimate and personal decisions a person may make and are central to the liberty the DP clause protects
· Interests protected:
· Gender equality/equal protection:
· Right of woman to control her own destiny
· Mother makes unique sacrifices/suffering at childbirth
· Bodily integrity
· Personal dignity and autonomy
· Basic decisions about family and parenthood
· Right to define “one’s concept of existence” free from state compulsion
· Relevant state interests:

· (1) Health of mother
· After Casey, state cannot regulate in way that imposes “undue burden” on mother’s health
· (2) Viability (“potential life”)
· Field: Shouldn’t this mean “potentially healthy life”?
· Generally comes between the 2nd and 3rd trimesters
· After viability, state can prohibit abortion
· Remedies: If statute lacks constitutionally required exceptions, rather than validating statute Court will just issue injunctions in particular instances to prevent unconstitutional applications (Ayotte)
· Other

· Abortion a second-class right?
· Abortion cannot be a crime, but state can persuade mother from doing it
· State spends more to encourage birth than to cover abortions
· Field: Point at which state can prohibit abortion should be same as point at which state can allow parent to choose not to keep a disabled child, i.e., point at which parent can withhold life-saving treatment from the child
· Field argues that UT abortion law with exception for disabled fetuses is unconstitutional as a violation of EPC
· To argue abortion is always unconstitutional, either:
· (1) Reinterpret Fourteenth Amendment to include fetus within meaning of “person,” or
· (2) Argue that life beings at conception, so state’s interest in potential life always compelling
Marriage

· Rule: Generally considered a fundamental right

· Relevant state interests: Morals, tradition
· Interests protected:
· (1) Basic personal right
· Skinner dicta (sterilization law, excluding embezzlers):
· “Marriage and procreation are fundamental to the very existence and survival of the race
· “One of the basic civil rights of man”
· Loving dicta: Marriage a fundamental personal right
· Zablocki: “Right to marry is of fundamental importance”
· (2) Legitimizing procreative activity
· Zablocki: “If the right to procreate means anything at all, it must imply some right to enter the only relationship in which the state allows sexual relations legally to take place
· (3) Turner (prison marriage case) (broadest reasoning):
· (1) Expression of emotion support and public commitment
· (2) Religious recognition of spiritual significance
· (3) Precondition to government benefits and legitimization of children
· Application:
· (1) Requiring payment of child support to ex-wife before you can remarry is an undue burden (Zablocki)
· Court applies strict scrutiny, finds state had other, less intrusive means of exacting compliance with support obligations, such as wage garnishments or civil contempt (not narrowly tailed enough)
· (2) Requiring permission of prison warden for inmates to marry is an undue burden, notwithstanding the other limitations on prisoners (voting, housing, etc.) (Turner)
· Law unconstitutional even under rational basis review
· (3) Hypotheticals:
· Perhaps laws against incest and marriage of minors okay because state interests against marriage outweigh the fundamental right
· Perhaps state could require AIDS tests before marriage if not an undue burden
· But what about costs, or Boddie (procedural DP)?
Family/Parental Control/Access to Children/Living Arrangements (extending from marriage)

· Rule: Generally considered a fundamental right
· (1) Includes extended family (Moore)

· (2) Does not extend to unrelated persons living together (Belle Terre)

· (3) Does not extend to fathers outside wedlock (Michael H.)
· (4) Does not supersede parental custody/visitation decisions

· (5) Levels of scrutiny:

· (a) Strict(er) scrutiny applies when the government intrudes on the family choices of families living together
· (b) Rational basis review applies when persons living together are not related (Belle Terre)

· When persons living together are not related, provision is merely economic or social legislation
· Relevant state interests: Zoning, administration

· Interests protected: Strong basis in tradition

· Right of parents and guardians to direct upbringing and education of children under their control (Pierce, home schooling case)

· Application:
· (1) Extended family: Protection extends to extended family members (Moore, grandmother living with two grandsons)

· Court applies strict scrutiny

· Limiting homes to single families is a legitimate state interest, but because a fundamental right is at stake here, a legitimate interest is insufficient (interest must be compelling to survive scrutiny)

· Ordinance facially constitutional, but unconstitutional as applied

· (2) Unrelated persons: Protection does not extent to unrelated persons

· Thus, okay for city to zone to prevent unrelated persons (non-nuclear families) from living together (Belle Terre)

· Regulation of unrelated persons considered economic or social regulation, so court applies rational basis review

· (3) Balancing interests of family members:

· Grandparent cannot visit grandchild over objections of mother because of mother’s substantive DP right in making decisions concerning care, custody, and control of her children (Troxel)

· Both parents of child have a right to decide how to raise their children

· NOTE: Parental rights do sever when a parent is declared unfit, but unfitness is a very high bar to pass (on the part of the state)

· Even a coke addict or alcoholic is not necessarily unfit, unless her substance abuse affects her children

· NOTE: Parents not permitted to sign child up for something that might harm the child (e.g., medical experimentation) unless the benefit of that thing will accrue to the child

· (4) Children out of wedlock:

· Probable father of child born out of wedlock but treated as child of mother’s husband (not the father) NOT entitled to visitation under substantive DP because rights of father out of wedlock to visit child not a fundamental liberty interest traditionally protected in US society (Michael H.)

· Court looks to most specific level of generality under which history and tradition could be perceived: rights of the natural father of a child adulterously conceived (as opposed to merely the rights of a father or parent in general)

· Field: This case was rightly decided because what happens if boyfriend comes along, claims he’s the biological father, and says he must be given a paternity test to show that he’s the biological father

· Argument for broadening: “The choice of households companions…involves deeply personal considerations as to the kind and quality of intimate relationships within the home.” (Marshall in Belle Terre)
Sexuality
· Rule: Probably a fundamental right (by inference from Lawrence)
· Current rule: State cannot prohibit consensual homosexual sodomy (Lawrence)
· Extension: Consenting adults have a right to intimate conduct in their own private sphere that does not hurt anyone else
· Old rule: State can prohibit sodomy between members of the same sex (Bowers)
· Gay sex not traditionally prohibited, and society frowns upon gay sex on morals grounds,, so Constitution does not confer right to gay sex
· Court applies rational basis review
· Relevant state interests: Morals (discouragement of non-procreative sex), tradition
· Interests protected: Privacy and freedom of intimate expression in one’s home (from Griswold/Eisenstadt line)
· Application:
· (1) Statute prohibiting consensual homosexual sodomy violates DP (Lawrence)
· “Liberty” protects unwarranted government intrusions into dwellings and other private places
· Prohibition on homosexual sodomy touches on the most private human conduct, sexual behavior, in the most private of places, the home
· Persons have liberty to choose a personal relationship finding overt expression in sexual conduct without being punished as criminals
· (2) What about group sex, bigamy, bestiality, etc.? (Scalia in Lawrence)
· Possibly higher state interest might outweigh (as in Belle Terre)
· (3) Gay marriage: Possibly follows from Lawrence, but maybe can make same argument as in abortion funding cases; state cannot criminalize, but does not have to recognize or affirmatively support
· (4) Gay adoption: Gay adoption previously not permitted on grounds that law criminalized gay relationships; Lawrence undermines this rationale
· (5) Sterilization: 
· Law requiring informed consent for sterilization violates DP as applied to mentally handicapped (who by definition never can give informed consent), because person has a right to sterilization (Valerie N)
· A person has a right to sterilization, even for non-medically related reasons (Worcester Hospital)
Right to Die
· Rules:

· (1) Suicide: No substantive DP right, but state cannot criminalize it
· (2) Refusal/withdrawal of life-saving treatment:
· (a) Competent persons: Yes, substantive DP right (Cruzan)
· (b) Substituted judgment: Not clear (Cruzan reserved question)
· But, probably not, because state can require clear and convincing evidence that incompetent person would not want to have lived before surrogate can refuse life-saving treatment (Cruzan)
· (3) Assisted suicide: No substantive DP right
· (a) State can prohibit, or
· State can prohibit assisted suicide without violating substantive DP so long as law crafted such that competent person can refuse life-saving treatment (Glucksberg)
· Right to assisted suicide not traditionally protected
· O’Connor concurrence suggests right to palliative treatment that might lead to death (i.e., law could potentially unconstitutional as applied in certain cases)
· (b) State can allow
· State probably can allow assisted suicide (if sufficient procedural requirements laid out) (implicit in Gonzales v. Oregon)
· Relevant state interests:
· Preserving life
· State not required to remain neutral between life and death
· Traditional interest in preserving life (Glucksberg)
· Suicide traditionally a crime
· Assisted suicide still widely prohibited today
· Error prevention in substituted judgment cases (Cruzan)
· Preventing exploitation of sick persons when a doctor is involved (Cruzen, Glucksberg)
· Preserving integrity of the medical profession (Glucksberg)
· Protecting vulnerable groups from abuse (Glucksberg)
· States’ interests in leeway to develop own laws (Glucksberg)
· Interests protected:

· Individual dignity
· Right to choose the manner of one’s death is the ultimate individual choice (Breyer in Glucksberg)
· In situations of great suffering, possible substantive DP right to receive palliative medications that could potentially end one’s life (Glucksberg concurrences)
· I.e., as-applied challenges might succeed
· State’s ability to experiment with different laws (Glucksberg)
· Arguments for expanding right:
· Argument that it violates EP to confer right to refuse life-saving treatment but refuse to confer substantive DP right to assisted suicide fails (Vacco)
· Refusal of life-saving treatment and assisted suicide considered different (Vacco)
· Difference from abortion:
· Difference between potential and actual life
· Gender impact (EP) in abortion cases bolsters abortion right
· Problems with assisted suicide laws (Field):
· Frequently require depressed people to become un-depressed before allowing them to kill themselves
· Paralyzed people cannot administer lethal dose to themselves
· Non-terminal persons not allowed to kill themselves
Economic Contracts

· Rule (post-Nebbia): Rational basis scrutiny
· EXCEPTION: Punitive damages in civil cases 

· Possible substantive DP right against “arbitrary deprivation of property” and (excessive) “naked transfers of wealth” (BMW v. Gore, State Farm, Philip Morris)

· (a) Too large punitive damage award might violate DP

· (b) Court cannot award punitive damages for injury done to people other than the π (Philip Morris)

· Arguably, this means economic substantive DP limited to areas of judicial competence (judicial process, damages)

· Rational basis scrutiny requires only that there be a (1) conceivable rational relationship to (2) any legitimate end
· Court usu. will postulate that relationship itself—legislature need not have pointed to any specific legitimate end itself

· History:
· Old rule: Fundamental (substantive DP) right to “liberty of contract”
· Lochner (1905): NY statute prohibiting bakery workers from working more than 10 hours a day struck down
· Law violated “liberty of contract” between master and servant
· Court downplayed state’s interests in safety and health (no suggestion baking is more dangerous than any other profession), suggested actual purpose of law was to redistribute wealth
· BUT, Court upheld regulation when state’s safety interest was sufficiently clear (miner case)

· Used to invalidate much of New Deal

· Criticism (Holmes in Lochner): The Court should not enshrine a particular economic ideology in the Constitution

· Overruled by West Coast Hotel
· Court decides it no longer should be substituting its judgment for that of the legislature in economic matters

· New rule: Can pass economic regulation that further the common interest (rational basis “with bite”)

· Rational basis “with bite” (Nebbia):

· (1) “The law shall not be unreasonable, arbitrary, or capricious,” 
· (2) The end must be legitimate, and

· (3) “The means selected shall have a real and substantial relation to the object sought to be attained.”

· Nebbia (1934): NY statute authorizing milk board to set maximum and minimum prices for milk upheld—does not violate liberty of contract

NOT Substantive DP Rights

· (1) Personal appearance

· Kelley: Regulation requiring police officers to cut their hair upheld

· Could possibly distinguish in case involving civilians, since hair length regulation was rational in this case for employment reasons

· Rappaport: Regulation requiring women to wear dresses in order to get married at City Hall upheld (π wanted to wear green velvet pantsuit)

· Seems to be a rational basis: Want nice-looking, orderly weddings at City Halls (morals, too)

· (2) Data privacy (Whalen)

· (3) Possession of narcotics, firearms, stolen goods (Stanley)

· Distinguished from obscenity, which Cohen implies falls under the right to privacy (and also the  First Amendment right of free expression)

· Cohen: “F” the Draft shirt case

· Field: Possible that taste and style protected by substantive DP

· (4) Freedom from involuntary commitment

· Hendricks: Involuntary civil commitment of sex offenders okay where there is proof of dangerousness
· BUT, involuntarily committed still have substantive DP rights to (a) safety, (b), freedom of movement, and (c) a minimum standard of living (Youngberg)

3. Policy Issues

· (1) Activist judges

· How active should judges be?
· Should judges be bound by text, history, or tradition?

· (2) Distinguishing modern substantive DP from discredited Lochner era?

· Incorporation: Rights enumerated in Bill of Rights adds greater textual support to modern substantive DP

· Difference between “liberty of contract” and modern substantive DP rights:

· Contract rights are rights provided by the state

· Modern substantive DP rights (privacy, family, etc.) are rights that exist outside government, closer to natural law, so government has weaker argument for interference

· Scope of choice permitted:
· Lochner foreclosed choice by imposing a single ideology upon the Constitution (laissez-faire)

· Court “sitting as super legislature”

· Modern substantive DP arguably promotes choice, increases options

· Interests furthered:

· Lochner supported and entrenched powerful business interests

· Modern substantive DP supports disenfranchised, less politically powerful

· Field: Lochner was the main substantive DP predecessor to Griswold
· (3) Why Court protects fundamental rights against state involvement through substantive DP, rather than through P&I:
· (a) P&I artificially narrowed at the outset to only encompass rights concerning interstate commerce (waterways, etc.) and other P&I of “United States”—not state—citizenship, rather than fundamental rights (Slaughterhouse Cases)
· Field: Under this interpretation, P&I of the “United States” become only those rights protected expressly or through the structural implications of the Constitution—this means the 14th Amendment’s P&I clause adds nothing that wasn’t already in the Constitution (“mere surplussage”)
· “State” P&I are those fundamental rights which belong to all citizens under a free government
· States determine what their P&I are by determining what rights to give their citizens
· With regard to those fundamental rights, under Art. IV § 2, a state must treat state residents and out-of-staters the same
·  (b) P&I seemingly has no textual limitations, while DP limited to protection of life, liberty, and property
· (c) P&I applies only to US citizens; DP applies to everyone
· (4) Difference between “fundamental right” under DP and “fundamental right” under EP:
· “Fundamental right” under DP: Absent compelling reasons, state cannot invade the right
· “Fundamental right” under EP: State either must give right to all/both, or to none
· EP does not prohibit states from proscribing a right altogether
· State cannot treat two categories of persons differently:
· EP does not say state cannot limit the right
· Rather, EP merely says that state either must give right to none, or to both/all
· (5) Three categories of substantive rights:
· (a) Right states cannot infringe upon
· (b) Right states must protect/provide
· (c) Right for which state has leeway to decide how much to protect or invade (Michael H., Cruzan, right to die cases)
B. Equal Protection

Equal Protection Clause: 14th Amend., § 1: “No state shall . . . deny to any person within its jurisdiction the equal protection of the laws.”

· Also applies to federal government through substantive DP (5th Amendment)

Central Question: Is the government discrimination justified by a sufficient purpose?
1. General Rubric

Step 1: What Level of Scrutiny Should Apply?

· (1) Strict scrutiny:
· Rule: Classification must serve (a) compelling governmental interests and (b) be essential to those interests. Classification must be:

· (i) Narrowly tailored to the interest to be furthered 
· (ii) Perfect fit between regulation and interest, with no over or under inclusion

· Overinclusive: Regulates individuals not similarly situated, i.e., covers more people than it needs to in order to accomplish its purpose

· Underinclusive: Does not regulate all who are similarly situated

· (iii) Least restrictive alternative (no less drastic means for furthering interest can be available)
· Categories included (inherently “suspect”):
· Race (incl. affirmative action)

· Illegitimacy (HL Central outline says belongs under intermediate scrutiny)
· Alienage (with exceptions)

· Voting (generally and as applied to race)

· Procedural DP

· (2) Intermediate scrutiny:
· Rule: Classification must serve (a) important governmental interests and (b) be substantially related to achievement of those objectives.
· (i) State must show exceedingly persuasive justification for the classification

· Categories included:
· Gender (incl. affirmative action)

· (3) Rational basis scrutiny:
· Rule: Classification must serve (a) any legitimate governmental interest and (b) be rationally related to that interest.  Two sub-levels:
· (i) Relaxed: Any conceivable basis will do, whether or not that interest is the actual basis for the law (Lee Optical, Railway Express)
· (ii) Heightened (“with bite”): ACTUAL basis must be reasonable and have real and substantial relation to interest to be furthered (Cleburne)
· IMPORTANT: In heightened rational basis review, court looks to actual basis
· Applies when Court has reason to believe animus or some other impermissible ground is the real reason for the law
· Categories included:
· Economic classifications

· Age

· Poverty

· Disability

· Sexual orientation

· Other non-fundamental interests

·  (4) ALTERNATIVES: 
· (a) Sliding scale (Stevens in Cleburne, Rodriguez, Marshall in Plyler)

· Rule (Balancing test): Evaluate classification according to:

· (i) What is the class that is injured?

· (ii) Is the injured class traditionally disfavored by law?

· I.e., how much do we trust the legislature when passing laws that concern this particular class

· (iii) What is the law’s purpose?

· (iv) What asserted class characteristic justifies the classification/disparate treatment? 

· NOTE: Racial classifications that harm minorities would always fail under this test

· (b) Combine multiple classifications to argue for heightened scrutiny (Rodriguez, Plyler)

· Rodriguez: Alienage plus education

· Use in cases where each of the individual classifications on their own usually don’t trigger heightened scrutiny

Step 2: What Are the Relevant State Interests?

· Interests sufficient only for rational basis scrutiny:
· Administrability (Frontiero)
· Any interest that derives from a stereotype (MUW)
· Interests that are never sufficient:

· Animus towards a particular group (Moreno)
Step 3: Apply the Applicable Level of Scrutiny
· How closely related is the classification to the identified government interest?

Step 4: Consider Democratic Process Considerations (Romer)

· (1) Referenda: Possibly less entitled to presumption of validity than ogher laws

· Not susceptible to compromise
· Less a part of standard political traditions
· (2) Constitutional amendments: Possibly subject to closer scrutiny if extremely difficult to alter
· Legislation that alters a group’s status and is extremely difficult to change may be more suspect
2. Categories of Classifications

Race (extends to any classification according to race, national origin, ancestry, or ethnicity)

· (1) Segregation:
· Rule: Any form of purposeful segregation presumptively invalid (strict scrutiny)

· Field thinks the purpose/knowledge distinction does not make much sense

· Cases:
· Strauder (1887): Exclusion of blacks in trial of black man violates EP
· ∆ has right to be tried by jury of his peers, so excluding blacks from his trial denies his rights as a citizen

· Excluding blacks as jurors also stamps brand of inferiority on blacks

· Case later unsuccessfully used by women to strike down male-only draft

· Plessy: “Separate but equal” constitutional because does not imply inferiority of one race or the other

· Court applies rational basis scrutiny, distinguishes between political and equality and social equality

· Law does have a rational basis—preventing fights between whites and blacks

· Peace is a legitimate end, and segregation rationally related to that end

· 14th Amendment requires EP only in the political realm, not in the social realm

· Harlan in dissent: “Constitution is color-blind, and neither knows nor tolerates classes among citizens.”

· Everyone knows purpose of law is to exclude blacks from white-occupied cars, not vice-versa

· Brown: “Separate but equal” violates EP because segregation stamps the minority class with “badge of inferiority”

· First application of strict scrutiny

· Possible that segregation at the time might have survived rational basis scrutiny

· State needs compelling reason for classifications that runs afoul of the basic purpose of the 14th Amendment

· Also, sense that education is particularly important in 14th Amendment considerations

· Segregation gives black children a sense of inferiority, which retards their motivation to learn

· Court treats education as a fundamental interest

· Field: Court looks to importance of education TODAY, not as of 1868

· Race a “suspect classification”

· Brown II: Desegregation should proceed with “all deliberate speed”

· Possible interpretations Brown:

· (a) Color-blindness of Constitution: Race never a permissible basis for distributing public benefits or burdens
· (b) Caste: State cannot distribute public benefits and burdens by race when doing so has the effect of stigmatizing or subordinating a racial group

· Under this theory, Brown prohibits only those uses of race that impose a social hierarchy or caste 

· (c) White Supremacy: Segregation impermissible because created through process in which black voters were disenfranchised
· (d) Integration: Education is central to a democratic society, and integrated schools provide better education for black children

·  Bolling: Separate but equal also violates DP clause

· Case involved DC public schools; Court had to use DP because 14th Amendment applies only to states and 5th Amendment does not contain an EP clause

· Segregation restricts black children’s liberty to pursue their education, and so is an arbitrary deprivation of liberty in violation of DP

· Segregation in public education not rationally related to any legitimate governmental interest

· Field: But if DP includes EP, why have an separate EP clause?

· Application:
· (a) Cannot prohibit unmarried cohabitation only of interracial couples (McLaughlin)

· (b) Cannot prohibit interracial marriage (Loving)

· No legitimate purpose behind anti-miscegenation laws

· Even if anti-miscegenation law applies equally to different races, still segregates on the basis of race, so compelling interest required

· (c) Cannot consider racial composition of home in custody decisions (Palmore)

· Raising child in a single-race home NOT a compelling interest (whether home is multi- or single-racial does not affect the child’s “best interests”)

· Field: The problem with the “best interests of the child” is that the standard is completely in the eye of the beholder

· Court rejects argument that possibility that others will be biased against child for living in multi-racial home is a permissible consideration in custody cases

· “The law cannot, directly or indirectly, give such private biases effect” (court not allowed to perpetuate racial discrimination)
· (d) Facially symmetrical race-based segregation laws still suspect, because obvious racial purpose behind segregation, probably because of animus towards blacks (Loving)
· (e) Cannot segregate prisoners by race to prevent prison rioting (Johnson)

· This shows how strict the scrutiny in racial segregation cases is

· For law in Johnson to pass scrutiny, state would have had to show that racial segregation was narrowly tailred, i.e., that no other method for preventing riots would have worked (or have worked better)
· (f) Urgent national security interests may justify racial segregation (Korematsu)
· Court finds “pressing public necessity” for exclusion order because not possible immediately to separate the loyal from the disloyal
· BUT, Korematsu now discredited and probably would come out differently today
· State interest may be compelling, but not a perfect fit between means and end (both over AND underinclusive)
· Overinclusive because included Japanese Americans everyone knew were loyal
· Underinclusive because did not include disloyal German Americans
· Field: It’s somewhat typical for Court either to duck tough issues like this and wait until the war is over, or uphold actions that become an embarrassment later on
· Remedies:
· De Jure (Purposeful) Segregation:
· (i) State has affirmative duty to integrate (Green)
· (ii) Court can require busing, rezoning, redrawing of district boundaries (Swann)

· (iii) If court finds de jure segregation in only part of district, court can impose remedies on entire district (Keyes)

· If schools are mono-racial, Court will presume segregation was intentional (?) [check on this]
· (iv) Court cannot require interdistrict remedies where segregation is de jure in only one of the districts (Milliken)

· Court here willing to maintain boundaries between cities and suburbs

· Field: There’s a certain arbitrariness to school district lines, so it’s strange to place so much importance on their integrity 

· (v) Court cannot impose taxes and other burdens (teacher salary increases, remedial education programs, etc.) on states and municipalities to remedy past de jure segregation (Jenkins)

· (vi) Once school has adequately remedied past discrimination, no continuing obligation to maintain desegregation (Dowell)

· At that point, neighborhood schools okay (neighborhood schools is a tradition, not necessarily purposefully discriminatory)

· Federal supervision of local school systems intended to be a temporary measure

· De Facto Segregation:
· (i) No affirmative duty to integrate (court will not impose remedies)
·  (ii) State cannot attempt to remedy on its own (Parents Involved)

· Field: Doesn’t this create too great of a disparity between what courts require when there’s been de jure segregation and what they permit when segregation is de facto?

· (2) Disparate Effects (Race):
· Rule: Mere disparate effect not enough to violate EP; must be evidence of purposeful discrimination (purpose/knowledge distinction)
· (a) As applied: Racially discriminatory application of facially neutral law violates EP (Yick Wo)
· Yick Wo: Facially neutral ordinance require assent of supervisory board to operate Laundromat.  Only one permit has ever been issued to a Chinese applicant.  Application of ordinance so disparate that evinces racially discriminatory intent and thus violates EP
· NOTE: Regulation that creates closed categories presumptively invalid
· NOTE (Field): Once you get much away from complete action or inaction, the situation ceases to be Yick Wo and becomes more like Washington v. Davis
· (b) Facial challenge: To violate EP, racially disparate effect must be SO blatant as to point incontrovertibly to a racially discriminatory purpose (Washington v. Davis)
· Strict scrutiny applied only in cases of purposeful discrimination
· Test for whether racially discriminatory purpose present (Washington v. Davis):

· (i) If racial discrimination shown to be a “motivating factor” (does not have to be sole factor), then

· (ii) Burden shifts to city/state to show that same regulation would have been passed even absent racial animus
· Purpose of law can determined through effect, legislative history, etc.

· Application:
· Cases finding discriminatory purpose:
· Pre-Washington v. Davis:
· Gomillion (1960): Ordinance redefining city boundaries so as to include no more than 5 of 400 original black voters violates EP because obvious purpose is to disenfranchise black residents by removing them from the city
· Griffin (1964): Closing of public schools and opening of private schools with public assistance violates EP, because clear purpose was to continue racial segregation in schools

· Rogers: GA county’s at-large voting system in which no black had been elected in the past 70 years (despite being a majority of the population) violates EP.  County could not meet burden of showing that same system would have been created had racial animus not been a factor.
· Even if no discriminatory purpose in enacting at-large voting system initially, system had been maintained because of discriminatory purposes, so violates EP

· Hunter: AL provision disenfranchising those convicted of crimes of “moral turpitude” violates EP, where provision disenfranchises ten times as many blacks as withes and evidence shows original intent of law was to disenfranchise blacks (i.e., law would not have been enacted absent racially discriminatory motivation)
· Cases not finding discriminatory purpose:
· Pre-Washington v. Davis:

· Palmer: Closing of all public swimming pools clearly done to avoid integration does not violate EP, because (i) government has no affirmative duty to operate pools and (ii) city not giving money to white private pools

· Dissent: Closing violates EP because animus obviously behind closing

· Washington v. Davis: Requiring applicants for police force to pass test does not violate EP, even though whites pass at higher rate than blacks, because no purpose to discriminate shown

· Arlington Heights: New zoning regulation with racially disparate impact does not violate DP, because race not shown to be a “motivating factor”

· To determine whether impermissible motive behind action is present, court will look at:

· (A) Historic background of the state action

· (B) Sequence of events leading to the action

· (C) Departures from the normal procedural sequence

· (D) Substantive departures, particularly if the factors usually considered important by the decisionmaker strongly favor a contrary decision

· (E) Statements by members of the decisionmaking body

· (3) Affirmative Action (Race):
· (a) General rules:
· (a) Strict scrutiny applies (Adarand(?))
· (b) Permissible only upon showing of past (de jure) discrimination or segregation
· (c) Even when permissible, remedial measures must be narrowly tailored such that no other measure will suffice
· (b) In Education:
· Rules:
· (i) Strict scrutiny applies

· (ii) Remedial action:

· (A) State interest in remedial action compelling only upon showing of purposeful (de jure) past discrimination (Bakke, Adarand)

· I.e., must be a constitutional or a statutory violation

· Mere “societal” discrimination not sufficient reason for burdening other, innocent individuals
· Purpose: Prevents arbitrary affirmative action programs

· (B) Remedial action must be of a finite duration (Grutter)

· (iii) Diversity is a compelling interest (Bakke, Grutter)

· The only two compelling interests regarding racial classifications in the school context that the Court has recognized are:

· (1) Remedying past intentional discrimination, and

· (2) Diversity in higher education

· Therefore, system for improving diversity will survive strict scrutiny if narrowly tailored

· Must treat each applicant as an individual rather than as a mere racial classification (Grutter)

· Goal must be to achieve a “critical mass” of minority representation, not a specific, predetermined number of minorities
· “Narrow tailoring” requires school to consider, but not exhaust, other possible means for improving diversity

· NOTE: Diversity interests more compelling in the education context than in the employment context
· Education serves as a training ground for future leaders, and quality of interactions shapes those leaders

· There may also be a 1st Amendment component in the education context

· NOTE: Because diversity interests are more compelling in the education context than in the employment context (“robust exchange of ideas” more relevant in the education context), affirmative action is easier to sustain in the education context

· (iv) Race cannot be THE defining factor between applicants (Grutter)

· Schools must treat applicants as individuals

· Application:
· Invalid programs:
· (i) Quota systems (and separate admissions committees) setting aside a specific number of slots for each race violate EP (Bakke)

· A flat quota is not narrowly tailored enough to survive strict scrutiny

· Powell seems wary in part because a quota system clearly hurts white applicants

· Diversity only compelling interest of those advanced by UC

· Insufficient evidence to show increasing minority graduates actually improves medical services to minority community

·  (ii) A non-quota system where each minority receives a set amount of points merely for being a minority violates EP (Gratz)

· Awarding a set number of points merely for being a minority is not narrowly tailored enough to survive strict scrutiny

· System defines applicants too narrowly by race, does not treat each applicant as an individual

·  (iv) A public school not subject to a desegregation order (i.e., no findings warranting remedial measures) cannot classify students by race (Parents Involved)
· State interest in remedying segregation not compelling because no showing of (applicable) de jure segregation

· Classification not narrowly tailored enough to diversity interest because treats each applicant as a member of a racial group

· Plurality says that racial balancing (i.e., integration) is NOT a compelling state interest, but Kennedy does not join that part of the opinion

· Kennedy: 

· Schools can pursue the goal of diversity, but merely cannot treat students differently solely on the basis of a systematic typing by race
· Avoiding racial isolation and achieving a diverse student body both may be compelling interests
· Valid programs:
· (i) An individualized system that takes race into account as one of many factors does not violate EP (Grutter)

· Opinion focuses some on how education prepares future leaders—perhaps a small step toward allowing remedying societal discrimination to be  a legitimate goal

· (ii) MAYBE can use socioeconomic factors as a proxy for race

· Would still need to survive the Washington v. Davis test

· (c) In employment:
· Rules: 
· (i) Strict scrutiny applies (no matter who the burdened race is) (Adarand)
· (ii) The only compelling state interest in the employment context is remedying past (de jure) discrimination or segregation
· Mere “societal” discrimination not sufficient (Wygant)
· (iii) Programs in the employment context very difficult to sustain absent very specific findings of past discrimination
· Generalized, ad-hoc findings of past discrimination not sufficient
· Application:
· Invalid programs:
· (i) Minority preference in teacher layoffs that contravenes seniority system violates EP where no past discrimination shown (Wygant)
· “Providing minority role models” not a compelling interest
· Field thinks that the problem here was that the system burdened specific, easily identifiable individuals (could point to a specific injury)
· (ii) State spending program setting aside ten percent of funds for minority business violates EP because no finding of specific facts showing past discrimination (Croson)
· O’Connor seems to concerned about the ability to distinguish between benign and invidious discrimination (Field think it should be easy)
· NOTE: States (used to) get less deference in affirmative action programs than does the federal government (see below)
· (iii) Federal spending program giving contractors special incentives to hire minority subcontractors violates EP because no specific factual finding of past discrimination (Adarand)
· NOTE: This seems to overturn Fullilove
· Valid programs:
· (i) Congressional spending program setting aside ten percent of funds for minority business does not violate EP because does not use quotas, is based on congressional fact-finding, and Congress has greater powers under § 5 of the 14th Amendment to remedy past discrimination (Fullilove)
· Overturned by Adarand (maybe—unclear that Adarand had majority)
· (d) Why affirmative action programs SHOULD be presumptively valid (Field):
· (i) History: Affirmative action should not be suspect because 14th Amendment was meant to remedy discrimination by the majority against the minority
· (ii) Democratic process: That the majority makes the decision to benefit the minority at its own expense should seem to give such programs a presumption of legitimacy on democratic process grounds (cf. Carolene Products)
· (iii) Purpose: It doesn’t make sense to apply strict scrutiny to programs that help minority just as you apply strict scrutiny to programs that hurt minorities

· The goal should be to INCENTIVIZE remedial action (Brennan in Bakke, Marshall in Croson, Stevens and Ginsburg in Adarand)

· (iv) Comparison to other forms of discrimination: It doesn’t make sense to make it harder to remedy racial discrimination (because strict scrutiny applies) or gender discrimination (because intermediate scrutiny applies) than to remedy wrongs like age discrimination, sexual discrimination, etc. (because the only scrutiny that applies there is rational basis scrutiny)

· By applying strict scrutiny to both invidious AND benign racial discrimination, the Court has created a system under which, because racial discrimination is extremely hard to justify in the first place, it is also extremely hard to redress

SEX
· Rule: Intermediate scrutiny applies, regardless of whether discrimination alleged is against a man or a woman (Craig).  To pass scrutiny, classification must:
· (1) Serve an important state interest, and

· Administrative convenience NOT an important state interest (Reed)

· (2) Be substantially related to that interest, and

· Field: The cases demonstrate that even a substantial relation between the interest and the means often won’t cut it—rather, the cases bear out that gender usually cannot be used as a proxy

· (3) Have an exceedingly persuasive justification (MUW, VMI)

· Application:
· Invalid classifications (EP violations):
· (a) Oklahoma prohibition on sale of beer to males under 21, to women under 18 (Craig)

· Asserted state interest is traffic safety, but classification not substantially related to that interest
· Field points out this is despite fact that roughly 10 times as many young men are arrested for DUI as young women

· (b) Nursing school open only to women (Miss. University for Women (MUW))

· Court rejects argument that remedying past discrimination is an important state interest, because no showing that women lacked equal opportunities to enter nursing.

· Court also rejects argument that all-women school provides better learning environment

· (c) State military academy open only to men (VMI)

· Asserted state interest in benefits of single-sex education stemming from biological differences not “exceedingly persuasive justification”

· Alternative school for women, VMIL, not an adequate alternative

· Possible intimation that separate-but-equal sex-segregated schools okay

· Possible Feeney-based argument: Since all VMI graduates supposed to enter combat duty, no point in admitting women since women excluded from combat

· (d) Sex-based peremptory strikes in jury trials (JEB)

· State’s only rationale was based on stereotypes about how men and women would view issues at trial—NOT an exceedingly persuasive justification

· Court refuses to accept as rationale “the very stereotype the law condemns”

· (e) Regulation preferencing men over women as administrators of estates (Reed)

· No rational relationship between sex and skill at administering estates

· Court rejects asserted state interest in administrative convenience (avoiding hearings to determine who will be the administrator)

· (f) Military regulation providing automatic dependency allowance for wives of servicemen, but requiring servicewomen to prove their husbands are dependent before receiving the same type of allowance (Frontiero)

· Again, administrative convenience not a sufficient (“important”) interest

· (g) Statute giving mother but not father veto power over adoption of child born out of wedlock (Caban)

· State interest in promoting adoption of illegitimate child not served by differential treatment of mother and father, so both need to have veto power

· BUT, maybe easier to verify maternity than paternity (contrast to Michael H)

· Valid classifications (no EP violation):
· (a) State law excluding “pregnancy” as grounds for disability benefits (Geduldig)

· Regulation discriminates against “pregnant persons,” not women, so not sex discrimination

· Although only women can get pregnant, there are many non-pregnant woman just as there are many men

· Pregnancy an “objectively definable physical condition” (i.e., not every classification concerning pregnancy is a sex-based classification)
· Dissent points out that state law provides benefits for several medical conditions only men can get

· Field HATES this decision

· Field: This case suggests discrimination against women is not as suspect as discrimination against blacks, since the Court almost certainly would strike down a plan that exempted sickle-cell anemia

· (b) Statutory rape law that punishes male but not female when both are under 18 (Michael M)

· How law discriminates against women under 18: Women under are the only persons who cannot have sex

· Survives intermediate scrutiny because state has important interest in preventing teen pregnancy, and girls already have an inherent deterrent while boys face no other sanction

· Also, a gender neutral statute would disincentivize reporting by girls, and reporting is necessary for enforcement

· (c) Requirement that all men but not all women to register for the draft (Rostker)

· Rationale is that, under statute, only men can be drafted, so no purpose in permitting or requiring women to register for the draft because men and women not similarly situated for draft purposes

· Constitution requires that government treat similarly situated persons similarly, but men and women not similarly situated for purposes of the draft because women by statute are excluded from combat

· Court very deferential because dealing with a specifically enumerated congressional power (raising armies)

· Congress receives great deference in setting military qualifications

· (d) Statute making children born abroad and out of wedlock to US citizen-mothers US citizens, but not making illegitimate children of US citizen-fathers born abroad US citizens absent proof of paternity and financial support (Nguyen)
· Justification is difference between mother-child and father-child relationships

· Parental relationship as proxy for relationship with US

· Disparate Effects (Sex):
· Test (Washington v. Davis principles): To show a sex-neutral statute has an impermissible sex-discriminatory purpose, must show:

· (a) Sex classification is not purpose-neutral
· Can possibly show this through disparate effect, and

· Must have purpose to discriminate, not just knowledge that regulation would disparately affect on sex

· (b) Disparate effect is the product of gender discrimination
· How to argue a facially neutral statute with disparate effects is sex discrimination:
· (a) Go through Washington v. Davis analysis and look closely at both the statute’s purposes and effects

· Perhaps the statute was not originally enacted for discriminatory reasons, but has been retained for discriminatory reasons (like Rogers in the race arena)

· (b) If the proxy parallels gender too closely, argue it should be presumptively invalid

· Analogy to sickle-cell anemia: A regulation excluding state benefits to treat sickle-cell anemia would trigger strict scrutiny, but sickle-cell anemia tied closely to blacks

· Field would apply this argument to both Geduldig and Feeney
· Application (Field HATES both of these decisions):
· (a) State provision giving absolute lifetime preference for state civil service jobs to veterans, despite fact that almost all veterans are men, does not violate EP(Feeney)
· “Veterans” is a sex-neutral classification—regulation distinguishes between veterans and non-veterans, not between men and women

· Although almost all veterans are men, there are many non-veteran men just as there are many non-veteran women (similar to Geduldig)

· Field: This case is NOT like Washington v. Davis because it concerns a closed category—“past veterans”—and so different considerations come into play

·  (b) State law excluding “pregnancy” as grounds for disability benefits does not violate EP (Geduldig)

· Regulation discriminates against “pregnant persons,” not women, so not sex discrimination

· Although only women can get pregnant, there are many non-pregnant woman just as there are many men

· Pregnancy an “objectively definable physical condition”

· Dissent points out that state law provides benefits for several medical conditions only men can get

· Affirmative Action (Sex):
· Rule: Remedial measures permissible (do not violate EP) so long as:

· (1) Fact-finding demonstrates a reasonable basis to believe past discrimination has occurred, and 
· (2) Legislation does not perpetuate gender-based stereotypes (Orr, Weinberer)
· Affirmative action for “women” is okay; affirmative action for “ladies” is not
· NOTE: Arguably, intermediate scrutiny applies post-Adarand
· Application:
· Invalid programs/policies (perpetuate sex stereotypes):
· (a) Alimony obligation for ex-husbands but not ex-wives (Orr)

· Intermediate scrutiny—statute not substantially related to state’s interest in compensating for past income gap during marriage because individual hearings could solve problem

· Gender not a close enough proxy for financial need

· (b) Social security provision giving dead husband’s benefits to widow and children, but dead wife’s benefits only to children (Wisenfeld)
· Provision gives less protection to women workers

· (c) Pension set-aside program requiring women to pay more because they tend to live longer than men (Manhart)

· Problem was that the program did not treat participants as individuals—even if the generalization about lifespan is true in general, it’s not true for everyone

· NOTE: This was a Title VII case
· Valid programs/policies:
· (a) Property tax exemption for widows but not widowers (Kahn)

· Rational basis review—exemption rationally related to state’s interest in cushioning financial impact of spousal loss upon the sex for which that loss imposes a disproportionate burden
· Questionable in light of later cases

· (b) Social security provision allowing women to exempt three more low-wage years than men (Califano)

· Purpose is to remedy long history of discrimination

· Congressional fact-finding may possibly made the difference

· (c) Navy provision giving women thirteen years to make tenure but discharging men who are passed over for promotion twice (i.e., making it easier for women to gain tenure than men) (Ballard)

· Rational basis review—provision compensates women for past discrimination

· [So, review of remedial actions where court does in fact find evidence of past discrimination is done under rational basis review?]

· Sex discrimination vs. race discrimination:
· How rules for sex and race discrimination differ:

· (a) Goal with rules against sex discrimination is to avoid perpetuating stereotypes about traditional roles

· Thus, for job requiring heavy lifting, cannot say “women need not apply,” but CAN say “must be able to lift one hundred pounds regularly” and thereby cut down the number of female applicants

· (b) Tends to be less of a focus on deliberate dismantlement of discrimination-furthered systems (to make those systems how they would have been absent sex discrimination) in the sex than in the race context

· E.g., Manhart (pension discrimination case): Court orders companies to end practice of deducting more from women employees’ paychecks than from men’s because women tend to live longer, but does not require companies to pay back the additional funds already deducted from women employees’ paychecks

· (c) π in sex discrimination case can be either a man or a woman, and either one can claim to be hurt by most sex classifications

· Sex classification purporting to benefit women obviously hurts men, but can also hurt women by perpetuating stereotypes

· So, harder to tell whether or not a gender preference law is benign or actually invidious

· (d) Court almost always finds race irrelevant to an asserted governmental interest, but does sometimes find sex relevant to an asserted interest

· Argument for treating sex discrimination same as race discrimination:

· (a) Similar history of oppression

· (b) Both inherent traits bearing no relation to capabilities

ALIENAGE
· Rules: 

· Classifications distinguishing US citizens and legal resident aliens
· (1) Strict scrutiny applies (suspect classification)

· EXCEPTION (“Governmental function”): Only rational basis scrutiny applies to classifications involving “governmental functions” (i.e., public policy functions that go to the heart of representative government) where it makes sense to distinguish between citizens and non-citizens

· Applies to classifications involving government functions related to self-government and the democratic process
· Rationale for making alienage a suspect classification:

· 14th Amendment guarantees EP of laws to “persons,” not “citizens”

· History of discrimination

· Politically powerless (by definition) group

· BUT, alienage NOT an “immutable characteristic,” because can be naturalized

· (2) Federal government gets much more deference than state regulations

· Rationale: Congress’s exercises nearly exclusive powers over regulation

· Court will often throw out state alienage classifications on preemption grounds

· Congress may condition welfare eligibility on length of residency (Diaz)

· Because federal government has power to determine what rights resident aliens have, effectively preempts the field (Toll)

· Classifications distinguishing legal residents and illegal aliens
· (1) Rational basis scrutiny applies
· EXCEPTION: Children of illegal aliens have right to attend public school (Plyler)
· Application:
· Valid classifications:
· (1) Denial of access to aliens to government employment involving “governmental function” related to self-government and the democratic process (Foley, Amback, Bernal)

· (a) Applicable positions (only rational basis scrutiny applies):

· (i) State troopers (Foley)

· (ii) Public school teachers (Amback)

· (b) Non-applicable positions:

· (i) Notaries public (Bernal)

· Rationale: Notaries public essentially just perform clerical work
· Invalid classification:
· (1) Denial of state welfare benefits to aliens (Graham)

· Rationale: Preemption—it’s inconsistent with Congress’s scheme not to give welfare benefits to aliens

· BUT, state may condition access to welfare benefits on admission to US for permanent residency and continuous residence in US for five years (Mathews)

· (2) Denial of ability to practice law (i.e., bar admission) to aliens (Griffiths)

· Strict scrutiny applies

· (3) Denial of ALL permanent competitive civil service positions to resident aliens (Sugarman, Mow Sun Wong)

· BUT, state CAN deny access to aliens to positions pertaining to “state’s constitutional prerogatives” (i.e., core state functions) (because state gets greater deference in those areas) (Sugarman)
ILLEGITIMACY
· Rule: Either intermediate or heightened rational basis scrutiny applies (unclear)
· Chemerinsky says the standard is intermediate scrutiny (cite Clark)
· Illegitimacy is a suspect classification
· Application:
· Invalid classifications:
· (a) Provision saying that illegitimate children can inherit from mother but not from father where parents don’t leave a will (Levy)
· Rational basis with bite
· Provision not rationally related to state interest in deterring illegitimacy; punishing illegitimate children does not deter illegitimacy
· State cannot try to control parents’ conduct by imposing burdens on their children (it’s not the kids’ fault)
· Also, illegitimate children arguably historically a discrete minority
· (b) S/L that cuts off child support claims for illegitimate children earlier than for legitimate children (Gomez)
· Cannot condition child support obligations on legitimacy
· Valid classifications:
· (a) Law requiring father to come to court to legitimate child before child can inherit, so long as the court procedure is not onerous (Lalli)
· NOTE: This is a rather old case
DISABILITY
· Rule: Rational basis with bite (Cleburne)

· Disability NOT a suspect class because (Cleburne):

· (a) Different capabilities COULD in some cases be grounds for valid distinctions

· (b) The disabled have a powerful political lobby

· Field: But what about race and gender discrimination cases?

· (c) There are too many varying degrees of mental disability to create a discrete suspect class

· (d) Making “disability” a suspect class would open “suspect class” up to too many new categories (aged, infirm, etc.)—slippery slope
· Application:
· Invalid classifications:
· (a) Denial of permit to home for mentally disabled violates EP (under rational basis scrutiny) because asserted state interests are not legitimate (Cleburne)

· NOTE: This was an as-applied, not a facial challenge

· Asserted state interest: Avoidance of harassment because of negative attitudes of neighbors towards the mentally disabled

· Under Lee Optical this might well have passed muster

· IMPORTANT: Negative societal attitudes towards or fears about a particular class NEVER a legitimate basis for classification
· See also Palmore
· Valid classifications:
· (a) Hypo: Public library that can only enter by climbing steps (no disabled access)

· Probably would survive rational basis

· To argue invalid, would have to use effects-based test

· Could apply Washington v. Davis and analogize to gender, say this case is like that in Gomillion where historically grounded but continued policy effectively denies access to an entire class

· NOTE: Washington v. Davis principles always apply, regardless of scrutiny level

AGE
· Rule: Rational basis scrutiny w/o bite
· Age classification not close enough to Carolene Products standards

· Application:
· Valid classifications:
· (a) Mandatory retirement age of fifty for police officers does not violate EP (Murgia)

· Seniors not a “closed” class because each person eventually will enter the class

· Seniors not a discrete and insular minority, so don’t need special protections

· No tradition of discrimination against the elderly

· Argument that heightened scrutiny should apply:
· Craig based on age discrimination, as well as gender discrimination
· Court has upheld right to vote at age 18 (Mitchell)

· Regulation in Murgia concerned a “governmental function” (police force); holding need not necessarily apply to other age-based regulations
POVERTY/WEALTH
· Rule: Rational basis scrutiny w/o bite

· Rationale:
· America based on a capitalist system
· American tradition of “rugged individualism”
· Values of equality of opportunity and respect for individual achievement arguably embedded in the Constitution
· Application:
· Valid classifications:
· CA law providing that low-rent housing cannot be built unless prior approval given in local referendum (Valtierra)

· Possibly could distinguish from other situations because referendum involved

SEXUAL ORIENTATION
· Rule: Technically, rational basis scrutiny

· BUT, could argue Lawrence heightens scrutiny by conferring substantive rights
· RESPONSE: Even though Lawrence declares sexual expression to be a substantive DP right, Lawrence says only that state cannot infringe (i.e., criminalize) sexual expression, and discrimination is different from criminalization
· Criminalization means state prohibition 
· Discrimination means societal disapproval
· Also, state cannot say persons not entitled to special protections on account of discrimination on the basis of sexual orientation (Lawrence)
· Arguments for/against heightened scrutiny:
· (1) For heightened scrutiny:
· (a) History of discrimination (so discrete and insular minority)
· (b) Few if any situations where sexual orientation plausibly related to an asserted state interest, because sexual orientation pertains wholly to private life
· In this, even stronger argument than for gender
· (c) Freedom of expression (1st Amendment) implicated 
· (d) Lawrence recognized that all persons have certain substantive rights related to intimate sexual conduct, regardless of sexual orientation
· (2) Against heightened scrutiny:
· (a) Gays have a powerful political lobby
· (b) Homosexuality traditionally disfavored (moral traditions)
· Application:
· Invalid classifications:
· (a) State amendment disqualifying gays from claims to special protections because of sexual orientation (Romer)
· This is a LITERAL violation of EP
· Even absent heightened scrutiny, cannot deny individual groups right to claim specific protections (EP) of the law
· State amendment makes it harder for gays to get preferences than any other group, because requires another state constitutional amendment to overturn
· No rational relation between asserted state aim of “maintaining level playing field” and stripping possibility of discrimination claims
· Clear purpose behind law is animus (like Moreno)
· Desire to harm a politically unpopular group not a legitimate government interest (the “pariah principle”)
· (b) BUT, state possibly could repeal special privileges so long as state doesn’t bar all claims of EP violations (Reitman)
· I.e., if heightened protection not constitutionally required, should be able to withdraw them without violating EP
· RESPONSE: What other justification could there possibly be for repealing prohibitions on discrimination besides animus?
FUNDAMENTAL INTERESTS
· General Rule: Heightened scrutiny applies to classifications involving fundamental interests
· Background:
· (1) IMPORTANT: “Fundamental rights” analysis under EP focuses on the substance of the right being denied (to some), NOT on the nature of the group excluded
· Thus, even with groups not normally entitled to heightened scrutiny, heightened scrutiny triggered because of nature of right being denied to them
· Harper: Where invasion of fundamental rights asserted under EP, invasion must be “closely scrutinized” and “carefully confined”
· E.g., poor people can argue poll tax triggers heightened scrutiny because voting is a fundamental interest
· NOTE: Washington v. Davis seems not to apply to fundamental interest cases, because what matters is whether the fundamental interest was in fact burdened, NOT whether the purpose was in fact to burden the interest
·  (2) “Fundamental rights” under EP vs. under DP:
· “Fundamental right” under DP: State cannot invade unless sufficient justification
· “Fundamental right” under EP: State does not have to confer right, but once state DOES confer right, must give right to ALL
· I.e., once right given to some, must be given to all
· (3) Fundamental rights:
· (a) Voting (Harper)
· Unclear, though, under what conditions, how far the right extends (gerrymandering?), and what remedies apply
· (b) Access to judicial appeals
· (c) Avoidance of sterilization (Skinner)
· (d) Education (possibly), when (Plyler):
· (i) Combined with other forms of discrimination, or
· (ii) Completely deprived
· NOTE: Only somewhat heightened scrutiny applies in this case
· (4) NOT fundamental rights:
· (a) Food
· (b) Shelter
· (c) Education, when NOT (Rodriguez):
· (i) Combined with other forms of discrimination, or
· (ii) Totally deprived
· (1) PROCEDURAL DUE PROCESS/ACCESS TO COURTS
· Rule: Fundamental interest, so strict scrutiny applies
· State cannot deny absent compelling interest
· Idea is that when the state proceeds against someone, the state is obligated to ensure that person has sufficient assistance to meet the state’s attack
· Field: The basis for these cases cannot be EP, because the Court does not even come CLOSE to equalizing the situation between rich and poor persons; rather, must be some combination of DP and EP
· Indigent parties get minimum procedural protection:
· (i) Attorney of choice
· (ii) Access to court
· (iii) Access to an initial appeal
· Appeals not constitutionally required, but once given to some must be given to all
· State must give the poor adequate opportunity to present their claims (meaningful access to the appellate system) (Ross)
· Application:
· Invalid denials:
· (i): Right to counsel:
· (A) State must provide ∆’s counsel on initial appeal by right (Douglas)
· (B) State must provide plea-convicted ∆’s counsel on initial review of plea convictions, even though plea-convicted ∆’s relinquish their right to appeal (Halbert)
· Take-away seems to be that ∆’s must get counsel on initial review, no matter the circumstances of that review or of conviction
· (C) State CANNOT condition initial appeal on ability to pay for trial transcripts (Griffin)
· (ii) Access to court:
· (A) State cannot condition appeal of decree terminating parental rights on ability to pay records fee (MLB)
· (B) State cannot condition access to judicial procedure on ability to pay filing fee if that procedure is the ONLY way to accomplish the end sought (Boddie)
· E.g., court cannot condition divorce on ability to pay filing fee (Boddie)
· IMPORTANT: “Fundamental human relationship” implicated in this case (as in MLB)
· (iii) Access to evidence
· (A) State must provide an indigent ∆ in a paternity suit access to state-subsidized blood grouping tests (Little)
· Paternity suit has “quasi-criminal overtones,” and parent-child (“fundamental human”) relationship at stake
· State also has an interest in determining who the real father is
· Valid denials:
· (i) Right to counsel:
· (A) State NOT required to provide counsel for discretionary appeals (Ross)
· (B) State NOT required to provide counsel in child custody hearings (Lassiter)
· (ii) Access to court:
· (A) Court can condition access to bankruptcy court on ability to pay filing fee (Kras)
· Distinctions from Boddie:
· (a) Bankruptcy does not rise to same constitutional level (does not involve a “fundamental human relationship”)
· (b) Government control over debt not as exclusive as government control over marriage
· (B) Court can condition judicial review of administrative denials of welfare benefits on payment of filing fee (Ortwein)
· Reasoning from Kras applies in distinguishing Boddie
· (2) FOOD/SHELTER/EDUCATION
· Rule: NOT a fundamental interest, so rational basis review
· NOTE: Still might be a fundamental right under DP
· Application:
· (a) Welfare benefits:
· (i) One-year waiting period before migrants can obtain full welfare benefits does not violate EP (but comes close) (Shapiro)
· Court comes close to saying access to welfare benefits a fundamental right (because involves necessities of life), but ultimately this is a P&I issue because involves citizenship
· (ii) State cap on monthly welfare payments without an exception for larger families does not violate EP (Dandridge)
· Rational basis review
· State interests: Encouraging work and not discriminating against the working poor
· Possible counterarguments:
· Could argue EP violation as discrimination against poor, but still would fail because not total deprivation, just relative
· Could argue EP violation because purpose is to disincentivize poor families from having more children, but still would fail because EP protects INDIVIDUAL interests, not family (or group) interests
· (b) Shelter
· (i) Eviction law limiting issues at eviction proceeding to tenant’s default and barring defense of landlord’s failure to maintain premises does not violate EP (Lindsey)
· Rights to decent shelter and to retain peaceful possession of one’s home NOT fundamental interests
· (c) Education:
· (i) Differences in school resources by district because of differences in property values does not violate EP (Rodriguez)
· Education NOT a fundamental interest
· Asserted state interest: Local control of schools
· Problem of units: Discrimination would have to be against districts not individuals (because no definable class of poor people discriminated against), but EP only protects individual interests
· Field thinks school district boundaries are just as arbitrary as political district boundaries, and so the logic behind “one man, one vote” should apply equally to differences in funding between school districts
· Possible counterarguments:
· Could argue system punishes children for parents’ economic disadvantages (analogy to Levey)
· Could argue state could just disburse school funds at state level, rather than through districts, without destroying local control of schools (i.e., better alternative)
· (ii) Barring children of illegal aliens access to public schools violates EP (Plyler)
· Rational basis “with bite”
· Classification does not further a SUBSTANTIAL state interest
· This suggests education is closer to a fundamental right than is welfare
· Shades of a sliding scale? (the kind Stevens and Marshall want to apply)
· Why case differs from Rodriguez:
· (1) There’s an absolute denial rather than just a (relative) diminution of quality
· (2) Deprivation combines with a suspect class (alienage, even though here dealing with illegal aliens)
· (3) Concern with creating a permanent underclass
· (4) Regulation punishes children for acts of parents (analogy to Levey)
· (3) VOTING:
· Rule: Fundamental interest, so strict scrutiny applies
· Rationale: Voting is “a fundamental political right, because preservative of all other rights” (Kramer)
· NOTE: Court’s approach to voting probably the best case for substantive DP rights, because Court considers voting a fundamental right, but voting is not an enumerated right
· Field: The “right to vote” is a made up right
· The 15th and 19th Amendments shows that the 14th Amendment did not confer a right to vote to all persons
· Application:
· Invalid provisions (violate EP):
· (A) Poll tax (Harper)
· So, although state can charge for participation in other activities (e.g., driving), cannot charge for participation in voting
· Wealth not related to voting ability, so classification according to payment of poll tax violates EP
· (B) Literacy requirement
· (C) Provision basing voter eligibility on conditions of residence (beyond mere residency) (Kramer)
· E.g., state cannot condition eligibility to vote in school elections on property interest or having a child currently in school (Kramer)
· Provision not narrowly tailored enough under strict scrutiny to furthering asserted state interest in ensuring that voters have a stake in the outcome because many people with no interest in school district could still vote
· EXCEPTION: Court has upheld election scheme basing voter eligibility in water district election on property values in affected district (Salyer Land Co.)
· Election scheme here narrowly tailored because all stakeholders and only stakeholders can vote in the election
· Field: Water district elections are the only “special” elections—i.e., elections requiring special qualifications in order to vote—that have ever survived strict scrutiny
· Valid provisions (do not violate EP):
· (A) Disenfranchisement of felons (Richardson)
· § 2 of 14th Amendment withholds penalty on states for disenfranchisement for disenfranchisement for “participation in rebellion or other crime”)
· (B) Voter ID requirement (Crawford)
· Burden of getting a government-issued ID does not qualify as a substantial burden on the right to vote, so passes balancing test (even though no history of vote fraud in IN)
· Court does not apply a specified level of scrutiny
· Could argue that disparately impacts poor, minorities, seniors, recent arrivals (either to country or to state)
· (C) Literacy tests (Lassiter)
· NOTE: Outlawed by federal statute
· (4) REAPPORTIONMENT—VOTE DILUTION:
· Rules: 
· (i) Apportionment of districts must conform to “one person, one vote”(otherwise, apportionment violates EP) (Reynolds)
· (A) Population must be the controlling consideration, even if state has a rational basis for apportioning some other way (Reynolds)
· Effect: All state legislatures must be apportioned on the basis of population
· If district populations are unequal, one person’s vote is worth more than another’s (Reynolds)
· (B) Even apportionment passed by state referenda must conform to “one person, one vote” (Lucas)
· (ii) Strict scrutiny applies
· NOTE: Apportionment challenges justiciable following Baker v. Carr
· Rationale:
· Voting is a fundamental interest preservative of other rights
· “One person, one vote” necessary to prevent majority from invading minority voting rights
· EP means uniform treatment of persons similarly situated
· Hypo: What about law requiring a supermajority (66% of votes) for someone to be elected?
· Wouldn’t violate Reynolds because everyone’s vote still counts the same; only difference is that now a higher bar to win
· Court has held supermajorities constitutional (Gordon, Town of Lockport)
· Vote dilution vs. racial segregation:

· Arguably, Milliken is inconsistent with Reynolds because Milliken views district lines as inviolate for purposes of remedying segregation, while Reynolds views district lines as totally fungible for purposes of ensuring equipopulous districts
· Possible distinction:
· Population is the controlling consideration in redistricting (following Reynolds), whereas 
· Race is an impermissible consideration in school assignment absent showing of purposeful segregation (following Parents Involved)
· (5) REAPPORTIONMENT—GERRYMANDERING:
· (a) Political Gerrymanders:
· Rule: Drawing district lines to maximize strength of particular political groups violates EP
· BUT, NOT constitutionally required to required draw districts that perfectly resemble political party strength in state as a whole (Davis)
· I.e., proportional representation not required
· Test: To prevail on a political gerrymrander claim, π must show (Davis):
· (i) Intentional discrimination against an identifiable political group, and
· (ii) Actual discriminatory effect on that group(i.e. consistent degrading of a group of voters’ influence on the political process as a whole)
· Finding must be supported by either::
· (1) Continued frustration of the will of a majority of the voters, or
· (2) Effective denial to a minority of voters of a fair chance to influence the political process
· SO, single election not sufficient to show violation
· (iii) Kennedy in Vieth: A political gerrymander violates the law when political classification were applied either in an (a) invidious manner or in a way (b) unrelated to any legitimate legislative objective
· Application:
· In practice, relief extremely difficult to obtain (π’s rarely win)
· Political gerrymandering claims possibly on cusp of being held non-justiciable (Vieth, Kennedy was fifth vote that this particular case was a political question, but did not agree that partisan gerrymanders ALWAYS political questions)
· (b) Racial Gerrymanders:
· Rule: Strict scrutiny
· (i) State can take race into account in drawing districts, but cannot subordinate traditional race-neutral districting principles to race (i.e., cannot make race the “predominant” factor in district drawing) absent a compelling interest (Vera)
· I.e., to subordinate traditional race-neutral districting principles to race, state must have a compelling interest
· Other, race-neutral factors include: compactness, contiguity, respect for political subdivisions or communities defined by actual share interests
· (ii) Following the VRA has NOT been held to be a compelling state interest (Shaw I)
· Field: Following federal laws seems like it should be a compelling state interest—Field thus sees an interrelationship between the constitutionality of the VRA and the constitutionality of majority-minority districts
· (iii) State cannot take race into account beyond extent required to follow the VRA (Shaw II)
· I.e., state cannot go beyond what VRA requires
· Test: Apply strict scrutiny when (Shaw I):
· (i) District is majority-minority, and
· (ii) So irregularly shaped that cannot have been drawn merely for population reasons (and because district majority-minority, race presumptively was the overriding reason)—i.e., that traditional districting principles must have been subordinated to race
· (A) Shape is one factor, but not the only factor, that can point to impermissible use of race in districting (Miller)
· (B) Not all strangely shaped districts automatically unconstitutional (Lawyer)
· NOTE: Similar standard as in racial affirmative actions cases applies
· NOTE: Might argue that such in-depth judicial fact-finding (to the point of reading emails—Shaw III) goes too far, seems too manipulable
· Voting Rights Act (VRA):
· Requires states wanting to make districting changes that would have the effect of disenfranchising more blacks than whites to get pre-clearance from DOJ
· Field: VRA shows that Congress favors affirmative action in the voting arena
· Purposes:
· (A) Extend the vote to all eligible persons
· (B) Prohibit intentional dilution of minority votes
· (C) Decrease impact of group identity on voting patterns
· Prerequisites for creation of majority-minority districts:
· (A) Must show the minority is numerous enough and compact enough to have its own district
· (B) Must show the minority is cohesive in its voting patterns
· (C) Must show voting in the area is racially polarized
· Field: Applying same standards as in racial affirmative action runs headlong into the Voting Rights Act (VRA)—VRA supposed to remedy past voter discrimination, but current racial gerrymander standard is so strict that many remedial measures struck down
· Field: Who’s the victim in a racial gerrymander case?—seems to be an open question
· Field: There is an interrelationship between the constitutionality of the VRA and constitutionality of majority-minority districts
· Application:
· (i) Districting to comply with VRA that has effect of splitting Hasidic Jew community in NYC into multiple districts does not violate EP (United Jewish Organization)
· Plurality opinion says permissible to consider racial factors so long as no racially discriminatory intent
· Probably would come out different today
· (ii) Majority-minority district so irregularly shaped that it cannot have been drawn for population reasons alone violates EP (Shaw I)
· Court finds situation to be reverse-Gomillion: Shape so irregular that there must have some other reason besides population for the way the boundaries were drawn, and here it’s pretty obvious that that reason was race
· Irregularly shaped majority-minority district violates EP because reinforces stereotypes that races vote in blocs
· State asserts interest in following VRA—while following VRA COULD be compelling interest, state doing much more here than VRA requires
· (i) Under current regime, difficult for state to anticipate whether a districting scheme will be upheld
· One the one hand, VRA requires drawing of majority-minority districts to give minorities a voice
· On the other hand, strict scrutiny requires very narrowly calibrated remedies
· (ii) Because current regime is so strict, districting plans frequently get challenged as racial gerrymanders, even if:
· (A) Their intent is benign or
· (B) Gerrymander done for partisan, not racial, purposes
RATIONAL BASIS SCRUTINY
· Rules:
· (1) Two levels:
· (a) Relaxed:
· (i) Requires ONLY some conceivable (hypothetical) reason for the classification (Lee Optical, Railway Express)

· Field would look to the “equities” of the parties involved rather than the purpose or reason behind the classification to determine whether a classification violates EPC

· (ii) Court will invent relationship/rationale

· (b) “With bite”:
· (i) Requires non-arbitrary (actual) relationship between regulation and object of regulation

· (ii) Court will only look at ACTUAL relationship/rationale
· (2) Class-based animus—even toward a non-suspect class—never a legitimate state interest
· Moreno: A “bare Congressional desire to harm a group cannot constitute a legitimate government interest”
· Field: Court uses this phrase as precedent when it wants to apply rational basis with bite scrutiny
· Thus, any regulation predicated on class animus fails rational basis scrutiny
· E.g., provision limiting food stamp assistance to households composed of “related persons” fails rational basis review, because actual purpose was to discriminate against hippie communes (Moreno)
· Analogy to Levey: State not able to punish a class merely because state disfavors unrelated behavior
· Application:
· Valid classifications:
· (a) NY regulation prohibiting advertising on vehicles unless vehicle is engaged in the owner’s usual work and not used merely for advertising (Railway Express)

· Relaxes rational basis review

· Local authorities may well have concluded that those who advertise their own products on their trucks do not present the same traffic problem in view of the nature or extent of the advertising which they use
· (b) New Orleans regulation exempting push carts vendors who had been in continuous operation for eight years (Dukes)

· Regulation rationally related to preserving appearance and custom of the French Quarter

· Court seems less concerned about “closed class” problems than in Dukes (see below)

· (c) Federal statute granting pension benefits only to those unretired workers who had been working a sufficient number of years (other unretired RR workers got no pension benefits under the statute) (Fritz)

· In drawing the lines the way it did, Congress could have assumed that those unretired workers who still qualified for dual benefits under the new plan were more likely than those who did not to be among the class of workers who “pursue careers in the railroad industry,” the class for whom the Railroad Retirement Act was created (and that such persons had greater “equitable claims,” too)
· In applying rational basis review, Court seems to ignore the fact that Congress did not seem to know what it was doing when it passed the RR pension statute
· Invalid classifications:
· (a) Economic regulation excluding American Express by name (Morey)

· Regulation created closed class
· Field thinks any classification involving a closed category should be immediately suspect

· Overruled by Dukes
· (b) Federal law limiting food stamp assistance to “households,” defined as groups of related persons, because real purpose of classification was animus against hippie communes (Moreno)

· Court applies rational basis with bite

· Classification in this case irrelevant to state’s asserted interest of improving nutrition in low-income families

· (c) Tax provision valuing particular property in Pittsburgh at a different rate than all the surrounding properties, because assessment based on purchase price from many years ago (Allegheny Pittsburgh)

· No rational basis for the provision

· Provision not rationally related to state policy of assessing all property at its estimated market value

· BUT, similar CA provision upheld under rational basis review because facts in record supported inference of alleged benefits of an acquisition-value tax scheme (Nordlinger) 

C. Privileges and Immunities 

(Differential treatment according to place and duration of residency)
Privileges and Immunities Clause: 14th Amend., § 1: “No state shall make or enforce any law which shall abridge the privileges or immunities or citizens of the United States . . . .”

· Definitions:
· (1) P&I of citizens of the US: Those rights that arise out of the relationship between the individual and the national government, including the:
· (a) Right to pass freely from one state to another (the right to travel), including:
· (i) Right to travel through a state

· (ii) Right to visit a state

· (iii) Right to become a new resident of a state

· (b) Right to petition Congress for redress of grievances

· (c) Right to vote for national officers

· (d) Right to discuss matter growing out of national legislation

· IMPORTANT: P&I of the US do NOT include the rights in the Bill of Rights (Slaughterhouse Cases), meaning the P&I Clause does not protect those rights against state action

· (2) Place of residency (“domicile”): Two main determinants:

· (a) Physical presence

· (b) Intent to become and/or remain a resident of the state

· Can manifest through driver’s license, property ownership, etc.

· NOTE: The 14th Amendment (§ 1) protects one’s right to choose one’s state of residency (Saenz)

· Rules:
· New Rule (based on the P&I clause): State laws that treat new state residents differently from long-term residents are presumptively unconstitutional, absent a compelling state interest (strict scrutiny?) (Saenz)

· The right of a newly arrived citizen to the same P&I enjoyed by other citizens of the same state is protected by the new arrival’s status both as a state citizen as well as her status as a citizen of the United States. (Saenz) 
· P&I clause protects the right to travel, because inherent in the structure of the Constitution is the ability to move to a new state
· Importance of benefit at stake irrelevant (unlike under old rule)
· Strict scrutiny applies
· EXCEPTION: A state CAN treat new residents differently where the benefit at stake is “portable,” that is, where the benefit can easily be transferred to another state

· Idea is that for those benefits that are more likely to attract fake residency claims, the state may impose a durational residency requirement in order to assure the bona fides of a claim of new state residency

· NOTE: Saving money is a legitimate state interest, but  desire to avoid becoming a “welfare magnet” NOT a legitimate state interest. (Shapiro)
· BUT, state must provide opportunity for persons to show bona fide long-term residency (Vlandis)
· Old Rule (based on EP): State laws may NOT treat new state residents differently from long-term residents in such a way that the state “burdens” new residents’ fundamental right to travel (Shapiro)

· A state law “burdens” new residents’ right to travel when that law gives new resident less access to the “necessities of life” than longtime residents (Shapiro)

· Shapiro involved the absolute deprivation of welfare benefits to new residents (difference from Saenz)

· “Rigt to travel” a fundamental right, so strict scrutiny applies
· Difference between New and Old Rules:
· Old rule (Shapiro) asked whether the benefit being denied was important enough (i.e., “necessities of life”) that having to wait for it burdened the fundamental right to travel in violation of EP

· New rule (Saenz) treats ANY classification treating new state citizens differently from longtime residents as presumptively unconstitutional, absent a compelling state interest, regardless of the importance of the benefit at issue

· Application:
· Invalid reasons for treating new and long-term residents differently:
· (1) Welfare benefits: Giving new residents, for one year, the welfare benefits they would have received in their prior state of residence rather than the welfare benefits normally given to residents of their new state of residence (Saenz)

· Even a congressional statute explicitly permitting this distinction does not fix the constitutional defect

· Desire to avoid becoming a “welfare magnet” not a permissible reason for imposing a residency requirement

· (2) (Non-emergency) medical care: One-year residency requirement before new residents can receive free non-emergency medical care (Maricopa County)
· (3) Voting: One-year residency requirement before new residents can vote in the state (Dunn)
· Voting is a fundamental interest/right

· Valid reasons for treating new and long-term residents differently:
· (1) In-state tuition: One-year residency requirement before students can receive in-state college tuition (Vlandis)

· BUT, state must provide hearings for residents claiming long-term residency, to avoid DP problems

· (2) Divorce: One-year residency requirement before new residents may divorce a resident of another state (Sosna)

· Other methods for striking down differential treatment according to residency:
· (1) Interstate P&I (Art. IV, § 2): “The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states

· Argue violation of STATE P&I when:

· (1) More advantageous to remain a non-resident, and

· (2) Law discriminates between residents and non-residents concerning a “fundamental” privilege of interstate citizenship (i.e., a privilege “basic to the livelihood of the nation”)

· Examples of interests relating to fundamental privileges of interstate citizenship:

· (i) Construction employment (Camden)

· (ii) Admission to the bar (Piper)

· (2) Dormant commerce clause: If market participation exemption would make a difference

· (3) EP: If distinctions between residents and non-residents relates to an interest important enough to warrant heightened scrutiny

D. The Requirement of State Action 

Requirement of State Action: 14th Amendment, § 1: “No state shall make or enforce any law” that violates P&I, DP, or EP
· IMPORTANT: The requirement of state action:
· Applies to the 14th and 15th Amendments

· Does NOT apply to the 13th Amendment (i.e., 13th Amendment applies to private actors)
· General rule: 14th Amendment reaches only STATE actions, not private actions

· So, the central question is what constitutes a “state” action?

· Defining “state” action:
· NOTE: Current state of the law is unsettled

· Civil Rights Cases: Congress lacks constitutional authority under the enforcement provisions (§ 5) of the 14th Amendment to outlaw racial discrimination by private actors, rather than state actors.
· Field: One can read this case to say that when a state is enforcing prohibitions on discrimination (e.g., state requirement that innkeepers accept all travelers so long as inn is not full), the federal government cannot intervene, but what a state is NOT barring discrimination, the federal government CAN jump in
· Court usually balances among general criteria rather than drawing bright-line rule
· Broad interpretation (Terry, Frankfurter opinion): State action occurs where somewhere, to some extent, “there is an infusion by conduct by officials into any scheme” 

· State action where:

· (a) “Public entwinement” between public and private actors (Brentwood Academy)
· (b) “Symbiotic relationship” between public and private actors (Burton)
· (c) State action enforces, authorizes, or encourages private discrimination (Reitman, Shelley)

· (d) Public function (incl. selection of government actors) performed by private party (Marsh, Evans v. Newton, Edmonson, Smith, Terry)
· See Burton for the broadest interpretation

· Narrow interpretation (Blum)
· (1) State normally held responsible for private action ONLY if it has either:

· (a) Exercised a coercive power, or

· (b) Provided such significant encouragement, either overt or covert, that the choice must be deemed to be that of the state
· I.e., state has “significantly involved itself” with the invidious discrimination (Moose Lodge)

· (2) Mere approval or acquiescence in or inaction in stopping private action usually NOT sufficient
· (3) Where a private facility provides optional services the state is not required by law to provide, even extensive state regulation of the private facility does not turn the facility into a “state” actor
· See also Jackson
· Other factors to consider:

· (1) Nature of the right implicated, and the scrutiny that right usually receives

· Field thinks this is what is really going in the state action requirement

· E.g., Jackson concerns procedural DP, arguably would have come out differently if involved racial discrimination

· (2) Whether finding state action in a particular situation would go too far toward requiring people to associate with others with whom they might not want to associate

· Possible 1st Amendment issues

· Application:
· “State” action where:
· (1) State is interdependent with a discriminatory private actor (entanglement—“public entwinement,” “symbiotic relationship,” “joint participant”)
· Burton: Private restaurant’s exclusion of blacks is state action where municipal authority owns the building and collects rents from the restaurant owner, because state and private actor joint participants in the venture
· Building built and maintained by public taxes

· Profits paid by discriminatory restaurant are “indispensable elements in the financial success of the government agency”

· Brentwood Academy: “Public entwinement” between public and private school officials in management and control of TN athletic association comprised of both public and private schools (84% of member schools were public) makes nominally private athletic association a state actor

· Without participation of public school officials, association would be unrecognizable

· Lugar: Joint participation between creditors and state officials in attachment of property (state clerk issue write of attachment, sheriff executes) makes the attachment a state action and the creditor a state actor
· (2) State coerces, enforces, authorizes, or encourages private discriminatory practices
· Reitman: State repeal of law prohibiting racial discrimination in housing violates 14th Amendment because effectively (or intent was to) authorizes private racial discrimination
· Shelley: Judicial enforcement of a racially discriminatory covenant violates 14th Amendment because would give effect to discriminatory covenant
· Even though the covenant is private, enforcement of the covenant is not
· Possible limitation on Shelley: For Court to enforce the covenant it would have to step in and stop a transaction between two private individuals
· NOTE: Following Blum, mere state “approval” of private discriminatory practices may not implicate the 14th Amendment
· (3) Private exercise of a public function either: 
· (a) Traditionally (exclusively) reserved to the state, or
· Marsh: Company town cannot prohibit JW from distributing literature because operation of streets and public places in company town essentially a public function
· Hudgens: Marsh does not extend to shopping centers; shopping centers not engaging in “state action,” so can ban protestors

· Evans v. Newton: Park held under private trusteeship that bans blacks engages in state action (and so cannot ban blacks), because parks traditionally serve the community and the park in question is municipal in character

· Jackson: Supplying of utility services NOT traditionally a state function, so state action not implicated
· (b) Related to the selection of government actors
· Edmonson: Use of peremptory challenges (in both civil and criminal trials) in racially discriminatory fashion implicates state action because peremptory challenges used in selecting a governmental actors (jurors)
· Smith (15th Amend.): White primary implicates state action because party acting as an agent of the state in determining the requirements to participate in a primary election
· Terry (15th Amend.): State action implicated when club (“Jaybird”) that refuses blacks members takes pre-primary votes that basically determine the outcome of the primary
· NOT “State” action where:
· (1) No nexus between the state’s involvement with the discriminatory private actor and the discrimination itself, despite heavy public funding or state regulation of the discriminatory actor
· IMPORTANT: To be state action, the state nexus must be with the discrimination itself, not just the private entity
· Blum: Transfer of nursing home residents to inferior facilities not state action for 14th Amendment purposes, despite extensive state regulation of nursing homes, because state not responsible for the transfer
· The mere fact of extensive state regulation does not trigger 14th Amendment protections

· Moose Lodge: That state granted liquor license to a club not sufficient to implicate the state in the club’s discriminatory membership practices, because licensing law did not in any way foster or encourage racial discrimination
· NOTE: Generally, actions of private clubs not considered to be state action (Court exhibits concern with ensuring people have ability to live their social lives as they choose)
· NOTE (Field): A 1st Amendment “right of association” has as much grounding in the Constitution as does the right to vote

· Jackson: Fact that state heavily regulated utility is not enough to implicate the state in the utility’s termination procedures, even where the state passed on the legality of those termination procedures, where no relationship between state regulation and the utility’s assertedly discriminatory practices
· The mere fact that a business is subject to detailed state regulation does not convert its actions into state action

· That state said utility’s termination procedure was permissible under state law did not amount to a state endorsement of the termination procedure

· Rendall-Baker: Decisions of private school whose income derives primarily from public sources to discharge certain employees not state action
· Acts of private contractors do not become state acts by reason of the contractors’ significant or even total engagement in performing public contracts.
· (2) Mere repeal of anti-discrimination legislation without intent to authorize discrimiation (Reitman)

· BUT, if repeal coupled with intent to authorize private discrimination through the repeal, then state action

· (3) State acquiescence in assertedly violative private action, even where state given power under statute to bar the violative action (Flagg Bros.)

· Flagg Bros.: Warehouseman’s sale of bailed goods to satisfy a lien under the UCC not state action

· It is immaterial that a state has embodied its decision not to act in statutory form

· If every denial of judicial relief turned the private act into state action, all private acts would become state actions whenever the state denied relief to the injured party

· (4) Mere inaction by public actor (e.g., failure to protect) (DeShaney)

· DeShaney: State’s failure to protect boy in child services from abusive father not state action because state had no duty to intervene

· State “non-action” does not implicate 14th Amendment where state actors have no affirmative duty to act

· Field HATES this decision, points out that child services had previously acted to return child to father after child had been in hospital

· Field: Yick Wo could apply if enough state actors failed to act such that inaction essentially became the applicable law

· If enough people do (or don’t do) something, that action (or inaction) becomes the law just as much as if the action (or inaction) were actually written into the law (Yick Wo)

· EXCEPTION: State DOES have affirmative duty to protect where person placed in involuntary custody (Youngblood)

· (5) State merely declines to provide service anymore (Palmore, Evans v. Abney)

· State has no affirmative duty to choose equal access over eliminating service

· Palmore: Decision by state to close public pools because doesn’t want to integrate them does not implicate 14th Amendment
· Might have come out differently if the state service at issue were “vital”

· Evans v. Abney: Reversion of park to will’s heirs because park no longer open only to whites not state action because reversion eliminated all discrimination by eliminating the park itself (and loss shared equally by blacks and whites alike)

·  (6) State officer acting in a private capacity (Price)
· Alternative avenues of argument if private action does not implicate state action:

· (1) 13th Amendment (if private practice involves racial discrimination):

· Could argue 13th Amendment gives Congress authority to remove all vestiges or badges of slavery and involuntary servitude
· 13th Amendment has no state action requirement, but applies only to cases of slavery and involuntary servitude

· (2) Commerce Clause

· BUT, congressional reach again may depend on the kind of discrimination present (Heart of Atlanta Motel, McClung, Morrison)

· (3) Congress’s enforcement powers under 14th Amendment, § 5

· This requires arguing for a change in the Court’s current interpretation of Congress’s powers under § 5

E. Congress’s Civil Rights Enforcement Power 

1. The Thirteenth Amendment
Thirteenth Amendment:

· § 1: “Neither slavery nor involuntary servitude, except as punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.”

· § 2 (Enforcing clause): “Congress shall have power to enforce this article by appropriate legislation.”
Rules:

· (1) Congress can reach private racial discrimination through § 2 of 13th Amend. (NO requirement of state action)
· IMPORTANT: Congress’s power under 13th Amend. limited to racial discrimination

· APPLICATION: Federal criminal sanctions for conspiracies to discriminate (42 USC § 1985(3))

· Valid application of 13th Amend. enforcement power:

· (i) Criminal sanctions under § 1985(3) for conspiracy to racially discrimination (Griffin)

· Griffin (Stewart): “[T]here must be some racial, or perhaps otherwise class-based, invidiously discriminatory animus behind the conspirators’ action.”

· Invalid application of 13th Amend. enforcement power:

· (i) Criminal sanctions under § 1985(3) for conspiracy motivated by economic or commercial animus (United Brotherhood of Carpenters)

· (ii) Criminal sanctions under § 1985(3) for conspiracy to blockade abortion clinics, because animus toward abortion not a class-based animus towards women, so class-based animus not present

· (2) Congress can prohibit ALL racial discrimination, whether public or private, under § 2 of the 13th Amend. (Jones)
· (a) 13th Amend. not only prohibits slavery, but § 2 empowers Congress to “pass all laws necessary and proper for abolishing all badges and incidents of slavery in the US” (Jones)
· APPLICATION:
· (1) Federal statute prohibiting racial discrimination in property sales is valid exercise of Congress’s powers under § 2 because 13th Amend. includes freedom to buy whatever a white man can buy (Jones)
· (b) Congress empowered to decide what those “badges and incidents of slavery are,” and Court will apply rational basis review (Jones)
· (c) Limitation: Congress probably cannot prohibit racial discrimination in a private clubs, UNLESS the club is open to the general public (Sullivan, Runyon)
· Rationale: Federalism, freedom of association concerns
· Application:
· (1) Congress may prohibit general resident associations from excluding blacks (Sullivan)
· (2) Congress may prohibit private schools from excluding blacks (Runyon)
2. The Fourteenth Amendment

Fourteenth Amendment:

· § 1: “No state shall make or enforce any law which shall abridge the privileges or immunities o citizens of the United States; nor shall any state deprive any person or life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”

· § 5 (Enforcing clause): “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.”
NOTE: § 5 of the 14th Amend. only important in the 11th Amend. context, i.e., where Congress wants to provide for suits against states by victims of discrimination

· Otherwise, Congress could pass statute under the Commerce or Taxing/Spending clauses

Rules:

· (1) Congress CANNOT reach private discrimination through § 5 of 14th Amend. (state action required) (Morrison)

· I.e., Congress cannot use § 5 to make an end run around the state action requirement

· NOTE: The Commerce Clause may provide separate authority to legislate in cases where § 5 does not

· APPLICATION:

· VALID regulations of private discrimination under § 5

· (a) Congress CAN provide criminal sanctions under § 5 for conspiracy to deprive blacks of their civil rights, where the conspiracy involved arresting blacks by means of false reports, because the arrests by false reports implicated active state involvement in the conspiracy (Guest)

· (b) Congress CAN provide criminal sanctions for conspiracy to kill civil rights workers, because 3 of the 13 conspirators were local law enforcement officials (Price)

· “It is enough that the accused is a willful participant in joint activity with the state or its agents.”

· INVALID regulation of private discrimination under § 5

· (a) Congress CANNOT offer civil remedies under § 5 to victims of gender violence by private actors (Morrison)

· (i) VAWA civil remedies provision struck down because not narrowly tailored enough—permits recovery even where no showing that state officials were the main actors of violence, as in case where college student accuses college football players of sexual assault (Morrison)
· Court also points to fact that VAWA applies nationally, but Congress has not found gender violence problems in all of the states

· How to argue Congress SHOULD have power to reach private actors under § 5 (concurring opinions in Guest):

· “§5 appears as a positive grant of legislative power, authorizing Congress to exercise its discretion in fashioning remedies to achieve civil and political equality for all citizens.”

· “[T]here can now be no doubt that the specific language of §5 empowers the Congress to enact laws punishing all conspiracies—with or without state action—that interfere with 14th Amend. rights.”

· (2) Congress CANNOT define the substance of the EP clause (i.e., confer new rights under the EP clause) differently from the Court, even for classifications that fall under rational basis review—can ONLY enforce the clause (Boerne)

· TEST: 
· (a) To be a valid exercise of Congress’s enforcement powers under § 5 of the 14th Amend., congressional action must be “congruent and proportionate” to an identified harm (Boerne)

· Boerne: “There must be a congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end.”
· SO, even if there is an unconstitutionality a statute is meant to address, if the remedy is disproportionate to the remedy, Court will strike it down

· Field thinks this is basically a “we don’t like it” test
· (b) I.e., congressional action must only be “remedial”

· To be remedial, congressional action must be:

· (1) Very narrowly tailored, and
· Potential problem is federal statute not limited only to those states where there are EP problems
· (2) Congress must have met a very high factfinding burden (or proving discrimination)

· IMPLICATION: Once the US SC rules that rational basis review applies to a particular classification, very difficult for Congress to enact prohibitions above and beyond what EP clause already prohibits
· Rationale:

· Separation of powers: The judiciary alone should define the substance of the EP clause, because otherwise Congress can use § 5 to contravene federalism and impose upon the states
· Legislative history of 14th Amend. (rejected John Bingham proposal) suggests § 5 more limited than the N/P clause
· BUT, is “proportional and congruent” a permissible constitutional substitute for “necessary and proper”?  Might the Court be engaging in a separation of powers violation here?
· Application: Impermissible substantive definition of EP rights (i.e., congressional action NOT proportionate and congruent to an identified harm) where:
· (a) Federal statute granting remedies against state employers for discrimination against the disabled (Garrett)

· Insufficient findings of discrimination for provision to be considered “remedial”

· Court does not think that the discrimination Congress identified actually was unconstitutional

· (b) Federal statute granting state employees power to sue for violations of Age Discrimination Act (ADEA) (Kimel)

· Insufficient findings of discrimination for provision to be considered “remedial”
· Congress never identified any pattern of age discrimination by the states, much less any state discrimination that rose to the level of a constitutional violation
· Statute prohibits substantially more state employment practices than would likely be held unconstitutional under applicable EP standard, so is “disproportionate” to constitutional violations

· (c) Federal statute (RFRA) prohibiting state government actions that substantially burden an individual’s exercise of religion, absent a showing that the action furthers a compelling governmental interest and is the least restrictive means of furthering that interest (Boerne)

· Congress here seeking to redefine the scope and substance of the Free Exercise Clause of the 1st Amend., so RFRA NOT remedial
· NOTE: Court possibly could have decided Boerne on narrower grounds, that RFRA impermissibly substantive because defines the Free Exercise Clause, not merely more broadly than the Court does, but in way totally at odds with the Court’s definition

· RFRA basically directed the US SC to follow the religious freedom test (“compelling interest” test) that the Court rejected in Smith
· (d) Federal patent statute abrogating state sovereign immunity against claims of patent infringement, because no evidence that states depriving patent owners of property without DP of law by pleading sovereign immunity in federal-court patent actions (Florida Prepaid Postsecondary Expense Board)

· Lack of evidence of DP violations by states makes statute “so out of proportion to a supposed remedial or preventive object that [it] cannot be understood as responsive to, or designed to prevent, unconstitutional behavior.”
· (e) Federal trademark statute subjecting states to federal lawsuits by their business competitors for false and misleading advertising, because rights protected by the statute not the kind of “property” rights protected by the DP clause (College Savings Bank)

· Field: Range of actions Congress can take in influencing constitutional interpretation

· (a) Congress can alter a constitutional ruling because it has a different view of the Constitution than the Court (Boerne): INVALID
· (b) Congress can have a different view of the Constitution than the Court as applied in a particular community (broad view of Katzenbach): INVALID

· (c) Congress can have a different view of the Constitution than the Court because can find different facts (narrow reading of Katzenbach): NOT SURE

· (d) Prophylactic measures: INVALID

· (e) Remedial measures: VALID

· Field: Courts can create remedial measures, too, so there’s nothing Congress can do under the current regime that Courts cannot do
· Field thinks it’s fine for Congress to raise constitutional issues (through statute) that it thinks the Court might reconsider
· Old test: Congress may enact any regulations that are necessary and proper to enforcing EP of the laws (i.e., to ending discrimination) (Katzenbach)
· To be valid, congressional statute under § 5 must be:

· (i) Plainly adapted to the end of enforcing EP, and

· (ii) Consistent with the letter and spirit of (i.e., not prohibited by) the Constitution

· Katzenbach: § 5 a “positive grant of legislative power authorizing Congress to exercise its discretion in determining whether and what legislation is need to secure the guarantees of the 14th Amendment.”

· I.e., Congress’s enforcement powers under § 5 are both separate and greater than the judiciary’s powers to find EP violations

· Brennan: BUT, § 5 is a “one-way ratchet, ” i.e., Congress can make EP guarantees more robust that what Court says EP requires, but cannot use its enforcement powers to dilute EP guarantees

· Effects:

· Very deferential review (rational basis) of congressional action under § 5
· Field thinks is the right standard—if there’s a rational basis for Congress’s decision, should be upheld
· Very close to giving Congress power to redefine the substance of the EP clause

· APPLICATION:

· Valid exercise of § 5 powers where Congress (VRA) prohibits state from denying the right to vote because of (English) illiteracy when the person seeking to vote was educated in Puerto Rico and has at least a 6th grade education, even if NY English literacy requirement is NOT an EP violation under the Court’s jurisprudence (Katzenbach)
· Field’s preferred test: Rational basis review—Court looks to see if Congress has a rational basis for restricting the state’s powers

· In practice, Court today does the opposite—looks to see if there’s a rational basis for the state law the federal law restricts
· (3) In practice, Congress CAN enact legislation under § 5 where (and probably ONLY where) (Hibbs, Lane):

· (a) The US SC has ALREADY found the action at issue unconstitutional
· NOTE: This isn’t really a prophylactic power—falls more under rule (2) above

· (b) The US SC WOULD find the action at issue unconstitutional if asked, or

· I.e., action at issue unconstitutional under Court’s previous jurisprudence

· (c) A narrowly tailored prohibition on facially constitutional behavior is necessary to DETER unconstitutional behavior (subject to heightened scrutiny) (prophylactic/preventive legislation, BUT Court has said prophylactic laws no longer VALID
· LIMITATIONS:

· (i) Narrow tailoring required

· (ii) High factfinding burden
· Parallel to affirmative action (e.g., Adarand): Unless Congress satisfies high factfinding burden to show the remedy is warranted, cannot legislate under § 5, just as cannot provide affirmative action absent showing that the preference is necessary to correct past discrimination

· (iii) Congress cannot require much more EP protection than courts would grant
· Valid statutes falling under this rule generally concern rights that the Court has subjected to higher scrutiny
· Hibbs: “Congress is not confined to the enactment of legislation that merely parrots the precise wording of the Fourteenth Amendment, but may prohibit a somewhat broader swath of conduct, including that which is not itself forbidden by the Amendment’s text.”
· Narrow tailoring still required

· APPLICATION:

· (i) Congress CAN prohibit facially constitutional conduct under the Family Medical Leave Act in order to deter unconstitutional conduct, where Congress has made an extensive showing of state gender discrimination (Hibbs)

· “The impact of discrimination targeted by the FMLA is significant, and stereotypes about women’s domestic roles are reinforced by parallel stereotypes presuming a lack of domestic responsibilities for men—such perceptions lead to subtle discrimination that may be difficult to detect on a case-by-case basis.”
· (ii) Congress CAN authorize disabled inmate to sue prison officials who deliberately deny care for his disability as a violation of § 1 of 14th Amend. (cruel and unusual punishment, as incorporated by § 1) (US v Georgia)
· “§ 5 grants Congress the power to enforce the provisions the 14th Amend. by creating private remedies against the state for actual violation of those provisions.”
· (iii) Congress CAN mandate handicapped access to courthouses, even if not constitutionally required, because otherwise handicapped might be denied access to court (Lane)
· Clear harm, narrow remedy, so meet “congruent and proportionate test”
3. The Fifteenth Amendment

Fifteenth Amendment:

· § 1: “The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any state on account of race, color, or previous condition of servitude.”

· § 2 (Enforcing clause): “The Congress shall have power to enforce this article by appropriate legislation.”

Rules
· (1) Congress CANNOT reach private discrimination through § 2 of 15th Amend. (state action required)

· BUT, state action requirement arguably more lenient for 15th than for 14th Amend.
· (2) Congress has slightly broader power under § 2 of the 15th Amend. than under § 5 of 14th Amend. to protect rights above beyond what the courts require

· (3) Congress CAN enact voting legislation under § 2:

· (a) To set voter qualifications

· Purpose must be to prevent discrimination
· Discrimination sought to be avoided need not necessary be race-based
· (b) Even for non-remedial purposes (South Carolina v. Katzenbach)
· Very deferential review
· APPLICATION: 
· (i) Congress can prohibit all voter literacy tests, even if prohibition not strictly necessary in all applications to remedy past discrimination (South Carolina v. Katzenbach)
· “Congress may use any rational means to effectuate the constitutional prohibition of racial discrimination in voting,” so long as necessary and proper
· (ii) BUT, Congress cannot prohibit denial of voting rights to 18-to-21 year olds in state elections, because no legislative finding that states used 21-year-old voting requirement to disenfranchise voters on account of race (Mitchell)
· Superseded by the 26th Amend.
· NOTE: Boerne and other recent 14th Amend. cases may call continued applicability of this rule into question
·  (c) That prohibits state action that, even if not intentionally discriminatory, has a  discriminatory effect or perpetuates the effects of past discrimination (Rome)
· (i) Possibly a more relaxed factfinding standard (Rome)
· In Rome, no factual findings about the racial effect of Rome’s voting plan
· Croson problem?
· (ii) Congress may proscribe actions that have the effect of vote dilution (Rome)
· Probably easier to sustain congressional action under § 2 as proscribing state action with effect vote dilution than as merely proscribing gerrymander
· APPLICATION: Congress may, under § 2, prohibit plan of Rome, GA to elect city commissioners at large because, although the plan does not violate § 1, it perpetuates the effects of past discrimination by diluting votes of blacks (Rome)
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