Personal Jurisdiction
a. DEF: The power of the court to render a binding judgtrever a specific defends
i. A court may decline to exercise pj even if it haddirness, etc. eTickle)
b. Traditional bases
i. in personam — presence w/n state territory or citizenship t
1) statutory- appoint go’t official to be your agent while driving in statsc
ii. inrem - property w/n state, ct. exercising power to detaenthe status of the prope
iii. quasiin-rem—render in personam jment, but limited to value rafgerty— prop does'’t have to be relat
1) must attach at beginnir- Pennoye
c. Minimum contacts
i. Satisfy DF
1) if D has certairminimum contaciw/ forum such that maintenance of suit doesn'traftraditional
notions of fair play and substantial jus (Shoe)
a) Fair play and substantial justice
i) Burdenonl
1- Defending in foreign system should have significaeight Asahi)
ii) Forum State's interest in adjudicating dis
iii) P'sinterest in getting convenient and effectiviefr
iv) Interstate judicial system's interest in most éfi¢ resolutiol
1- Procedure
2- Saying, we might have enough PJ, but assume tlagratber court that has more PJ
asking whether this is the best forum to hear #se- like venue ide
v) Shared interest of several States in furtheringdéumental substantive social polic
1- ExJapan not recognizing punitive damages, stateenognizing san-sex marriag
b) After Asahi, 2 part tes- min contacts, then FP- Brennan says FPSJ can make up for very
contact
2) Exercising privileg to conduct activities in a stagives rise to obligatiol
ii. Specific v. general jurisdictior (Helicol)
1) Specific: Cause of acticarise out of or are connectecthe few contacts D h
2) General: Contacts w/ forum asystematic and continuc
iii. State MUST have lon~arm statute!
1) Factsfit the lon-arm statute
2) If facts fit, do they violate cons
3) Fed ct useR4(k)(1)(a)to piggyback on state lo-arm statut
iv. Quality of contacts WWW)
1) D must havepurposefully availed itself of the privilege of ahrcting activities in forum ste
2) Connection w/ forum must be such tD should reasonably anticipate being haled intatatwere
3) State has to show minimum contacts, then presumpfifair & reasonab. Burden shifts to D to sho
notF & k
4) FEPSJ can sometimes compensate for a lesser shofuimgimum contact (Burger)
5) If a contract, must hawsubstantial connectitw/ state
v. Stream of commerci
1) Substantial connectitmust come from D's purposefully directed act
2) Placement of product in stream of com w/o r is not sufficient Asahi O'Connor
a) "More" may be designing product for forum state kefradvertising there, e
b) (Asahi Brennanno additional conduct requir b/c you know where it goes and you benefit fi
forum's law
3) Awareness that product will go into stream of cashenoug! (Asahi O'Connor
d. Property
i. Quas-in-rem has been expanded to include "property" sudehisHarris) and stocksShaffer)
ii. Quas-in-remmust still meet the standardsShoe - property w/o more doesn't meet min contaShaffer)
1) Why attach
a) Secure the propel
b) State's lon-arm too limite«
¢) Vindictive
iii. Inrem cases provide min contacts by thems
e. Physical presenc
i. Courts have jurisdiction over nonresident D if sgfwhile physically in the ste (Burnham)
1) Scalia based on tradition, Brennan based on fairfrege: neither had 5 votes, so opinion not big)
f. Consen
i. Consentis implied if D does anything in specigiegrance other than contes (Bauxites)
ii. Reasonab forum selection clause in contract kdomestic and foreign cc must be honorecZapata)
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iii. Forum selection clause,reasonabl, should be enforceCarnival Cruise Lines)
1) Question is whether to enforce contract, not whathehould be able to have forum selection cl.
2) Policy reasor
a) Clears up confusic
b) Save money on good/service P buys b/c limit foranelD can be su
g. Procured by Fraud
i. Court can decline PJ if procured by fraTickle)

Il. Procedural Due Proces
a. Notice
i. To satisfy DPnotice must be reasonably calculated to notifyrggted partie (ex ante standardMullane)
1) Doesn't actually have to reach them or even bbdkenotice availab
2) Standard is of one who is desirous to actuallyrin the absente
ii. Possible methods of notic
1) Personal servit
2) Attachment (quasiin rer
3) Publicatior
4) Mall
iii. If you know the notice didn't get thy, must takeadditional reasonable st¢ (Flowers)
b. Opportunity to be heard
i. DEEF: in light of interests at stake in the litigatidhe D is able to develop the facts and legal sgu¢he cas
ii. D has20 day: to prepare defensR12(a)
iii. OTBH must betailored to the capacities and circumstances af¢hio be hea (Goldberg)
iv. Welfare benefits considered property for DP purpdGoldberg)
v. If important issues turn on facts, DP generallyuiess opp to confront/crc-examine adverse witnes
vi. Policy: have to weigh the interests of the pantiéh the interests of the govGoldberg)
vii. 3-factor test for OTBH that satisfies DP:(Mathews - disability benefits cas
1) Private intere:that will be affected by the official action (inhghow essential is the property to lif
2) Risk of erroneous deprivati of such interest through the procedure usecdprobable value (if any) ¢
additional or substitu procedural safeguards (this is a new factorGoldberg didn't have
3) Gov'tinteres, including function involved and tHiscal and administrative burde that the additional c
substitute procedural requirement would e
viii.  Situations requiring OTBH considerations
1) Quas-in-rem: grabbing property at the beginr
2) Cutting off benefits (gov't) w/o prior heari
3) Repo case- gov't official grabs property before hear
a) Constitutionally, must have hearing while deprigatof property can still be preven (Fuentes)
i) However, if facts not really in dispute, may be stitational Mitchell was
ii) However, can still grab property |judgment (quasi in rem) in extraordinary circums
1- Depends on how much we trust D/are scared sthhayipen to proper
4) Grabbing property as security for judgn
5) Cases
a) Mitchell - LA law allowing sequestration by judicial orderif affidavit showing specific facts th
defendant can conceal, dispose, of, or waste, @@&jplaint where D can have an early hearir
which P has to prove grounds for sequestratiomstitoitiona
i) - difference = judge, specific facts rather than desary allegations, & possibility of ear
hearing
i) - alternatively: a) reversal of Fuentes, b) distisgurom Goldberg b/c 2 private parties ¢
Sniadach b/c garnisher of wages had no propeyds
b) Di-Chem—- GA law allowing garnishing of bank account if 1jidévit (conclusory statements) a
2) double bond = unconstitutiol
i) GA law = as bad as Fuentes, no saving gracesM#dhell eithe
c) Doehr- CT pre-trial attachment of property where property hasimgf to do with cause of action
unconstitutiong
i) applies Mathews 3 part test & distinguish from Mt

iX. Summary
1) Opportunity to be hear- core concept to protect in due process (notice anmef getting ther
2) Instrumental and normative reasons
a) 1) (Mashaw articl- system based on values would be different, butegainake the concept ve
important
b) opportunity to be heard is a means to get the cboigtcome in adversarial syst
¢) indealing with human beings, we should protediaéevalues (i.e. fairness) that are reinforce:
giving opp. To be heard (participatory, dignitaalues

CivPro Page



d) Sense of equali
e) Traditior
3) Definition of opportunity to be hea
a) not arigid rule, but a flexible stand
b) Mathews 3 part test = most concrete means of anse
c) Brennan in Goldberg goes through various aspectshts is not repeat:
4) When can we do away with opportunity to be he
a) when assets may be destroyed (i.e. criminal passestdrugs & warrant:
b) jurisdictional reasons (Pennoy+ quasi in rem jurisdiction requires attachn
c) costs may be too high (Goldberg vs. Mathe
d) Fuentes line of cas+ reasons not exactly cle
i) fear of depletion of resour
ii) property under shared owners
iii) something to do with court’s jurisdicti
1) preliminary injunction to make sure object of laigpn exists at end of lawsuit (e
historical preservatio
2) similarly with temporary restraining orc
5) Relationship of wealth & procedt
a) people with fewer resources are in a more vulnerpositiol
i) adversarial system falls apart with disparitiessisources (much different than civil I
systen
ii) Goldberg = high water ma
iii) not giving people a lawyer (time or money to get)ogives process without means to uti
therr
iv) rules developed by people with power to developtkigke corporations) b/c they have 1
resources to pursue litigation opportuni

[ll.  Subject Matter Jurisdiction
a. DEF: competency of court to hear the type of (
b. Default position
i. State courts can hear "any" kind of ¢ (very few exception:
ii. Fed courts don't have SMJ unless Congress givasrytwithin Article 111
Subject matter jurisdictiocannot be waive
Sources of SM.
i. US Constitution, Article 1ll, 8 2 — authorizes creation of federal court system (oatyup SCOTUS itself) ¢
authorizes the federal courts to hear certain tgbesasedf Congress uses statutes to confer that jurisui
ii. 28 U.S.C. 8§ 133-federal question cas (those"arising under” federal la
iii. 28 U.S.C. 8§ 133 - diversity case (narrower than USCons, art. I§ 2)
1) amount in controver: “matter in controversexceed . . . $75,00”
2) complete diversit: “and is between (1) citizens of different St”
iv. 28 U.S.C. § 13€- cases over which federal courts hsupplemental jurisdictic
v. 28 U.S.C. 8§ 144- cases which can be removed to federal ¢
e. Why might want a fed ct over a state ct
i. Federal courts have a wider jury pool (though fisame stat:
ii. Judge could be more fair (not locally elected,flederally appointet
iii. Federal court may have lower case!
iv. Theory that ot-of-staters don’t have the opportunity to improve tiagescourt (through tax et
f. Diversity of Citizenship (diversity debate pg 27
i. Must becomplete diversity - can't have same state on both sides of ths
1) Statutory, not constitutional requirem
ii. Fornatural persons, citizenship for diversity purposes = domi:
1) Domicileis the place where the per:
a) Has taken up resider; anc
b) Has intent to stay indefinite
i) Can be met even though person thinks he'll leagerat point, as long as no definite plan
leave at a certain time or after a certain €
iii. Forcorporations, citizenship for diversity (1332(c)
1) Whereincorporated,
2) Principal place of busines
a) Possible tes
i) "bulk of corporate activity
i) "nerve centel
iii) "total activity" (looks at everything, including lkuof activity and nerve cente

[oNN e}
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iv. Forunincorporated associationspartnership, labor union, etccitizenship i
1) Whereany member of the association is a cit
v. Amount in Controversy
1) Mustbe at least $75,000.(
2) Based orplaintiff's good faith unless it appeato a legal certaintythat the claim is for les
(Whitchurch - NZ tours
3) Canadd claims togetherto get up to amount requirement, Imust meet amount against each
4) Can't add 2 or more plaintiffs against one D unseek to enforce a single title or right, in whichhey
have a common and undivided intere: (ex if 1 doesn't collect, the others collect m
5) Injoinder, if one plaintiff meets amount, anotpé&intiff can join and havsupplemental jurisdiction,
butonly against a single [ (Exxon)
6) If injunction, look atvalue of injunction - what will it cost D? How much is activity hurting
Removal (81441
i. D (NOT P can removsif district court has original jurisdictic to the district court embracing where the ac
is pending1441(a)
ii. D in diversity case CANNOT removtif any D is citizel of the state where claim was brouc1441(b)
iii. P can't remove on a counterclair
iv. All Ds must join petition for removal unless removal is on basia eéparate and independent ¢
v. District court hasupplemental jurisdiction over previously nc-removable claimsl441(c)
vi. Plaintiff can avoid removal by pleading only stie claims or joining nc-diverse parties EXCEF
1) P can't fraudently join a ndiverse party against whom he has no cause o
2) P can'tdisguise a federal cause of ac
3) Certain causes of action are so exclusively fedbedlthey will preempt any state cause of actit
pursue
Challenging SM
i. Can directly attack w/ motion to dismi<12(b)(1)
ii. Collateral attack is limited, but can raise on &
Federal Question (8133
i. Oshorn - federal Q comes from "federal ingredie- only for constitution; statute is narrov
ii. Mottley - look at theface of the complail (P's complaint- well-pleaded claim ru
1) Can't hide true nature of complaint through anplelding
iii. Harms- looks like a fed claim (copyright), but is- it's a state law contract cla
1) Followed Holmes creation t¢
iv. Smith - if must decide a fed Q, then valid fed Q jurisdial- Holmes dissente
v. Moore - breach of duty imposed by fed law not sufficientfed Q- contradict:Smith
vi. Merrell Dow - state law claim uses violation of fed statue a®ftaut fed statute doesn't create caus
action- no smj b/, Grable says, no "welcome mat" from Congre
vii. Grable - reaffirmsSmith exception; sayMerrell Dow was a decision within the space tSmith allows
1) 3 parttesi
a) Necessaril raises ¢statec federal issue
b) Is the federal issuactually disputed andsubstantial?
¢) Can fed centertain w/o disturbing any congressionally approvbalance of fed and state judicii
responsibilities
2) Still looking at face of P's compla
viii. If US is a party, likely to be fed Q b/c usuallydem a statu
ix. Justification (text, p. 26'
1) allows Supreme Court to confine itself to new peolrs rather than policing old solutic
2) greater similarities in interpretation of natiofek
3) promotes more uniform, correct application of fediéaw (even in state courts b/c second fc
4) generally shared with state col
Supplemental Jurisdiction (81367
i. History
1) Gibbs-if make a claim that has smj and then assertlmtedbesn't, can exercise smj over the new ¢
b/c part of the same "case" (language from Ar
a) If claims derived from "common nucleus of operafiaet"
i) Can decide not to exercise supplemental ju
1) Fed claims dismissed before t
2) State issues substantially predomil
3) Have to decide sensitive/novel issues of stat
4) Hearing claims together might confuse
2) Aldinger (wanted to sue count- can't use supp juris to bring in a party that Cesgthas not allowed
be sued in fed
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3) Kroger - can't bring in a nc-diverse party to a diversity suit based on supis [(INE-lowa case
4) Finley - no pendent party jurisdiction when Congress didrfiressly or implicitly say anythir
ii. Modern - 81367- replaced those case- Congress granted statutory authority
1) Decision proces
a) Arises out of same case or controvers
b) Ifyes, precluded by 1367(b)
2) 1367(a - in any civil action where dist cts have originaii§,ihave supp juris over all claims related to
same case or controversy under Art Gibbs definition), including joinder or intervention ofapties
a) Limited by (b
3) 1367(b - limits (a) in diversity cast
a) No supp juris oveclaims by plaintiffs againsipersons made parties uniRule 14, 19, 20, or 2 or
persons proposed to be joined as plaintiffs uRule 1€, orseeking to intervene undRule 24 if
destroys juris undel 33z (diversity)
4) 1367(c - ct may decline to exercise juris
a) novel or complex issue of state |
b) state claim substantially predominates over ther@dlain
c) the district court has dismissed all the federainet
d) there are other compelling reas
iii. Exxon - if some parties meet $ in controversy and othergt doan bring in those that don't on supp
1) Butcan't do it if destroys divers

k. Venue

i. 1391(a) (diversity); 1391(b) (no-diversity - fed Q)
1) (1):judicialdistrictwhereany D reside if all reside in same ste
2) (2):substantial part of the events or omissions givisgl to clain, or wheresubstantial part of prope
that is subject of action is situa
3) (3): EXTREME FALLBACK: whereany D is subject to P.(1391(a) or whereany D may be founc
(1391(b), if no district anywhere in the United States wherelaim can be broughtunder (a) or (k
a) Exdiverse defendants, and accident happened iadz
4) Reside usually =domicile for natural persot
ii. Where corporatedefendants (not plaintiffs) reside for purposes 01391(a)(1 and1391(b)(1
1) 1391(c
a) Corporations reside iany judicial district where subject to PJ when@tttommence
i) Can reside in many different pla, not just 2 like in F
b) If state has multiple districtD resides in any district where would be subjed®ddf the distric
were a stal
iii. Venue is waive if D doesn't raise it in answer to complaint (unl12(b)(3)
iv. Parties may agree to verin advance/in a contra- Carnival Cruise
v. 139:- civil action of local nature involving property lated in different districts in same state may lmight
in any of such distric
vi. Venue Transfel
1) 140¢- district court (where venue was proper) ntransfer to any other district where it might hévesen
brough for convenience of parties and witnesses, in the istefgustict (SMJ, PJ, and vent
2) 140¢- if venue is wron shalldismis, or if in the interest of justic, transfe to any district where it coul
have been broug (SMJ, PJ, and vent
3) 1404 and 1406 replaced FNC only intrasystemtransfer
4) When transferredaw applicable in transferor forum follows the tségr under 14C (Van Dusen), when

transferrewunder 1406, law applicable in transferee courtiag (Van Dusen)
Forum Non Convenien:

i. Principle: ct may resist imposition upon its juiidtbn even when jurisdiction is authorized by teger of a
general venue statt
ii. Because FNC results in dismissal, it requires almstionger showing than is required for tran
iii. Judicial doctrine (no statuteUsually used in state cou b/c federal courts have 1404 and140¢ (only comes
up in federal court when the alternative is a fgmetountry
1) EX: A (CA) sues B (CA, with contacts in MD) in MDade court for a car crash in CA. Court might h
PJ over B, but even so, the case obviously shaulitlard in CA, but no transfer because MD anc
state court systems are different. So B would estjthat the case be dismissed on FNC groundsy

FRCP12(b)(3.

iv. Piper Aircraft — sets forth basics of doctri
1) Initial premise = there is an alternative forumikalae
2) Use a balancing test to determine if the alteredtvum is more convenie
a) Private interests of the litigal (convenience of the litigants, witnesses, evide
b) Enforceability of the judgme
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¢) Factors of the public inter¢ (convenience of forum, choice of law issues, hadisgute settled ¢
home
3) Requirement
a) alternative forur
b) P’s choice of forum rules in first instar
c) public interes
d) private interest of parti
e) need to see if (c) and (d) allow you to overloo}

m. Ascertaining the Applicable Law
i. Swiftv. Tyson - interprets § 34 of 1789 Judiciary Act as only reiqgi federal courts to follow state statut

laws

ii. Erie- overturnsSwift - Federal courts must follow state law (statutorya&e law) in the absence of controll
federal lan

iii. 28 U.S.C. 8§ 165- laws of the states shall be regarded of rules oisd® in federal courts if there is no fede
statutory lawn

1) modern version of § 34 of 1789 Judiciary - Erie interpretation = preceds

Pre-Erie (pre-1938 Post-Erie (post-1938
IV.  Procedure State Rules of Civ Pro (Conformity A | Federal Rules of Civ P
Substantive law | “Federal common law” (Swif State law (Erie

v. Choice of law directs federal courts to defer aestourt system in 2 related w
1) Use the same substantive law as state courts waeldsubstantive law provisions), .
2) Use the same system for determining which statdstantive law the state courts would actually y
(choice of law provision:
a) Ex: In Erie, this means the D. Ct. in NY would fitse the NY state court system for determit
which law to use, and then apply that law. In fakt state courts would have used PA law, st
Ct. in NY would have to apply PA la
b) Ex 2:In Piper, the CA state court would use thedbAice of law rules. Removing the cas
federal court wouldn’t change the substantive I&@v.Ct. in PA normally uses PA choice of [i
rules (Klaxon), but Van Dusen says transferee duastto follow the original court’s choice of I
rules- so, CA choice of law rule
¢) Result = defendant can’t change substantive lase@with forum non conveniet
i) lllustrations
1) Four Case:
(1) P(CA)v. D(NY) in NY federal cou
(2) P(CA)v. D(NY) in CA federal cou
(3) P(NY)v. D(NY) in NY state cou
(4) P(CA)v. D(CA) in CA state coL
*consistent = courts in both cases apply the sarhstantive law; inconsistent = no
2) (1) & (2) consistent under Swift, inconsistent unBee
3) (2) & (4) inconsistent under Swift, consistent unBee
i) less forum shopping under Erie? [- different forum shoppir
1) disincentive to remove to federal cc
2) discourages D’s forum shopping, but encourage$oPisn shoppin
3) takes removal down to a procedural level (to sloop )
4) consider different judges, different juries, proged rules (FRCP vs. state rule
speedier docket, e

Stages of a Civil Lawsui

a. Pleadinc
i. Documents (The Complaint and Ansv
1) Rules
a) ERCP_7 = pleadings allowed € only 3 kinds & Complaint, Wess Reply (replies to count
claims, cros-claims, etc.
b) ERCP_8(a) = Complaini
i) (1) =short and plain statement of grou of SMJ
i) (2) =short and plain statement of cl: showing pleader ientitled to relie (facts’
iii)  (3) =demand for judgme
c) ERCP_8(b) = Reply = (i) short and plain defense to each claim &gdmit or deny (or lack ¢
information) the avermer
d) ERCP_8(c)= affirmative defenses must be claimed in pleadingan’t be raise
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e) ERCP_9=how to plead specific thin

i) (e)-dor't need to show jurisdiction of prior judgment. Mishplead lack of jurisdictic
f) ERCP 1C = structure of pleadini
g) ERCP 11= signing requirement & “good faith” provisic

ii. Pleadingis enough if puts the party on noti (Dioguardi) and it'splausible¢ (Igbal, Twombly)

1)

Must nudge the complaint across the line from civadxe to plausibl

iii. Kinds of12(b)(6 case

1)

5)

6)

"Looked at me funny- claims that don't exist or must 1
Claims of ppl w/ mental illnes- if facts are true, you'd have a claim, but factsfamciful to be tru
Articulated real legal claim w/ plausible factst lils a total lie (can get pretty far w/ this cig
Poorly-pleaded cas- can't win on cause of action, and it was the oalyse of actior- poorly writter
a) Usually allowed to amencPruitt) (Case - not allowed
Rur-of-the-mill case
a) Form 11 pleading requirements, but might need r{Twombly, Igbal)
Hard case- Twombly, Igbal, BCD

iv. Balance: weeding out frivolous suits but not détgrmeritorious suit
v. Motions to dismis

1)

FRCP _12(b) D) no SMJ (can be brought at any ti
2 no P.
3) improper venu
4) insufficiency of proces
(5) insufficiency of service of proce
(6) failure to state a claim upon which relief can banged (bring any tim
7 failure to join a party under FRCP 19 (can be bhbag any time

vi. EFRCP 11

1)
2)
3)

4)

b. Joinder

Not just for pleading, but for everything (excefgtabvery requests, responses, objections, mo
11(a’- every paper must tsignec by attorney or pro se par- address, email, phon
11(b)- by presenting paper, certify that to best of person's knowlec and afteiinquiry reasonabl
under the circumstanc, tha

a) 11(b)(1 not for improper purpo:

b) 11(b)(2 claims, defenses warranted by existing law or rieolfvus arg for extending le

c) 11(b)(3 - factual contentions have evidentiary support allikwill after opp for

investigation/discove

d) 11(b)(4 - denials warranted on the evidence or reasonabbdbas belief or lack of in
11(c)(2 - have to give notice that you'll Rule 11 other sita] other side gets 21 days to withdra\
amend the pap
Can be raised sua spc
Goal is to deter, not to compens
Not applicable to discove

i. Checklist

1)
2)
3)

4)
5)

Correctnomenclature
Is there a Rule that allows it’
Havejurisdiction over claim/party?
a) Party - need SMJ, PJ, venu
b) Claim - need SMJ, PJ, venu
c) For SMJ
i) FedQ?ifno
i) Diversity? If no,
iii)  Supplemental”
1- 1367(a)? If yes
2- 1367(b)"
Preclusive effec of joining claims and parti
Understand polic
a) usually efficiency reasons (i.e. “arising from g@me transaction or occurrenc
i) -atsome point, efficiency cuts the other way béffiniency in terms of inadequa
representation of the interests of all parties ived

ii. Joinder of Claims

1)

Permissive Claim Joinde

a) FRCP 1t
i) 18(a)- party (not just Ps) asserting a claim, counterclaim, crossclaim, ad-party claim
may join, as independent or alternative claims, as nwdaiyns as it has against an oppos
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party
(1) May becomeshould or must because cclaim preclusion - if same transaction al
occurrenc

(2) Doesn't have to be related, but if it is, can ecjuded late

i) 18(b)- If one claim needs to concluded before anothetbeatognizable (i.e
indemnification), the two claims may be joined, the court will grant relief according
how everything is resolve

iii) Applies to parties, not just Ps or D

iv) SMJ
(1) Need SM. (independent or through supp ju
v) PJ

(1) There must be PJ with respect to each cause of amt joined under R. 18(a
(1) Why?If didn't need PJ, would invite manipulation byipt#fs. A plaintiff would
concoct an insignificant claim where there wa over the defendant in a foru
the plaintiff wanted and then would join the untethgenuine claims he h.
against the defendant without having to satisfy

vi) Venue

(1) There must be Venu with respect to each cause of acticjoined under R. 18(a
(1) Why? Same worries abomanipulation by plaintiff .
2) Crossclaims and Counterclaim
a) FRCP 1:
i) Applies to parties, not just Ps or D

i) 13(a- Compulsory Counterclaimagainst an opposirparty if arises out osame T/(and
doesn't require adding a party over whom court cgat'juris
(1) If don't raise, preclud¢from bringing late

(2) sMJ
(1) If same T/O, have supp juris through 1
3) PJ
(&) The counterclaim defendacannot challengithe compulsory counterclaim «
PJ grounds
1. Why? It would not violate due process to consitierdounterclain
defendant subject to PJ. See Adam v. Saenger (F&-11).
2. the counterclaim defendant chose to sue in thatiasn that T/¢, so how
can he complain about being sued in that same foamoerning the ver
same T/O’
(4) Venue

(a) The counterclaim defendacannot challenge Venutwon the compulsor
counterclaim Why? It makes sense on V groundsitgateall causes of actio
concerning the same T/O in the same forum. Aftlettes witnesses will overl.
So if original claim had V, it makes sense to &t the compulsor
counterclaim has

iii)  13(b)- Permissive Counterclain (have to ask if have F- usually yes b/c P already in col
(1) smJ
(@) Need SMJ over new claims(independent or sup
2) PJ
(a) The majority view is that the counterclaim defertccannot challeng(the
permissive counterclaim (PJ grounds
1. Why? It does not appear that it would not violate grocess to consid
the counterclaim defendant subject tc
2. the counterclaim defendant chose to sue in thabi, so it is plausibl
that he should not be allowed to object to thatdoas the site for &
unrelated suit. Argument is not as strong as fonmasory counterclai

(3) Venue
(@) The majority view is that the counterclaim defertccannot challengithe
permissive counterclaim ¢vVenuegrounds
1. Why?forum cannot be that inconvenient for the counténeldefendant c
he would not have chosen it as the place for his sui.
2. efficiencie:gained from litigating all the differences betwdka two
parties in the same forum, even if they are unedla®nce again, thisis n
as strong an argument as it is in a compulsory tepdlaim context
iv) 13(qg)- Permissive Crossclair allowed if comes fronsame T/(
(1) sMmJ
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(& Will have SMJ b/c comes from same T
2) PJ
(@) The cros-claim defendancannot challengithe cros-claim onPJ grounds.
1. Why? Would not violate due proceto consider the counterclal
defendant subject to F
2. cros«-claims between «-defendantsif PJ over the defendants for t
plaintiff's claim against them, should be PJ fa thos-claims anywa
3. ]crossclaims between cplaintiffs: the plaintiffs chose the forum fi
litigating that T/C, so they can't object to litigating a cr-claim
concerning the same T/O the

(3) Venue
(@) The cros-claim defendarcannot challengithe cros-claim onVenuegrounds
1. Why? Itmakes sense on V grounds to litigate all causestain
concerning the same T/O in the same fc.
2. If the original claim had V, it makes sense to 8@t the cros-claim has V
3. cros«-claims between -defendantsif there was V for the plaintiff's claii
against them, there should be V for the c-claim anywa.
v) 13(h)- carjoin a new party w/ a counterclaim or crossclaim using rt19 and 2(
(1) Would neecSMJ, PJ,andVenue (seeR19 and20)

iii. Joinder of Parties
1) Impleader
a) FRCP 14
i) 14(a)-.D may bring in a new party to indemnify him for fieghility to F
i) 14(b)-P may bring in a new party to indemnify him foroliity arising from a counterclait
made against hi
iii) Neitheris required. Either party can pursue aeimnification action after judgme
iv) 3rd party defendant (person impleaded) cz
(1) 14(a)(2)(A assert defense against 3rd party P uR12
(2) 14(a)(2)(B) counterclain against 3rd party plaintiff undi13(a) or 13(b) or crossclain
another 3rd party defendant un13(g;
(3) 14(a)(2)(C) Assert a defen: against the (original) plainti
(4) 14(a)(2)(D) Assert against P any clai arising out of th¢T/O that is subject matter
P's claim against the 3rd part
v) Pcan
(1) 14(a)(3)Assert a claim against 3rd party D arising outasheT/O that is subjec
matter of P's claim against the 3rd par
vi) SMJ
(1) Court will usually haveSMJ underl367(a (not precluded b1367(b’ b/c not a clain
by original plaintiff- if original plaintiff makes claim against impleadedrty, neec
independenSMJ)

vii) PJ
(1) Animpleaded partcan challenge the impleader on F grounds.
(a) Why?Anyone dragged before a for has a right to challenge that cou
asserting power over he

viii)  Venue
(1) Impleaded partdisregarde in determining whethevenue is prope
2) Required Party Joinder
a) FRCP 1¢
i) 19(a)- must be joined if (1no complete relief in abser or (2)they have an interest and
their absence it will k (A) impairecorimpede(or (B) create a possibinconsisten
obligatior
i) 19(b)-if can't be joined, can go on w/o the
(1) Consider factors under 19
iii)  Applies to potential Ps and
b) SMJ
i) Need SMJ (indep or supg
c) PJ
i) There must be PJ! over each defendant joine
(1) Why? Anything elswould violate the due process cla. The court is asserting pow
over each defendant awhy the court has such power must be justified weipect tc
each defendar
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d) Venue
i) All of the defendants joined are counte when determining whether thereVenue.
(1) Why? Follows from the language of the venue ste1391.

e) Preclusion gets us out of calling ppl necessariigs- can useR2C+preclusiol
3) Permissive Party Joinde

a) FRCP 20(a
i) All persons (20(a)(1may join in one action as, and all persons (20(a)(may be joined it
one action as [, if they assert (or if there is asserted agahmestni) (A)any right to relief ir
respect to or arising out of the same transacti@mtourrenc AND if (B) any question of lav
or fact common to all of them will arise in theian. They don’t have to obtain or defe
against all relief demand
i) Might have preclusion if could have joined parties didn'

i) Need SMJ (indep or supg

i) There must be PJ! over each defendant joine

(1) Why? Anything elswould violate the due process cla. The court is asserting pow
over each defendant awhy the court has such power must be justified wapect tc
each defendan

d) Venue
i) All of the defendants joined are counte when determining whether thereVenue.
(1) Why? Follows from the language of the venue steé1391.
4) Misjoinder
a) FRCP 21- not a ground for dismissal; ct can add or dropréypar sever a clai
5) Interpleader

a) FERCP 27 - put a pot of money at the court and tell everyanedame get it (for limited func- ex.
Insurance co, bankruptcy, e

6) Intervening party
a) ERCP 24

(@) Intervention of Right & anyoshal be permitted to intervene . . . (mandat
(1) when a federal statute confersunconditional right to do so, Ol
(2) when the applicant claims an interest retato the subject of the action and i<
situated that the disposition may harm that inteand her interest is not adequat
represented by the existing par

(b) Permissive Interventic- anyone may be permitted to intervene . . . (digmmaty— delay or

prejudice
(1) when a federal statute confeiconditional right to do so, Ol

(2) when an applicant’s claim or defense hasestion of law or fact in common with t
main actiol

iv. Organization
1) ERCP 4Z
a) Canconsolidate claims that involve a common question of law ot

b) Cansevelclaims for convenience, to avoid prejudice, ortpeglite and economiz- the knife
c. Class Actions

i. FRCP 2t
ii. Representative, not group, litigat
1) Class rep aggregates cl:
2) Future class members' claims preclu- "global peace
iii. 23(a - must haveall of the following feature
1) Numerosity (25 too few, 40 probably enoug
2) Commonality - common questions of law or fi
3) Typicality - claims/defenses of rep parties are typical of thens/defenses of cle
4) Adequacy - reps will fairly and adequately protect the intéseaxf the clas
iv. 23(b)- types of class actio
1) 23(b)(1 - Separate actions would create risk of (A) incomsisstandards of conduct or (B) limited fi
a) Notice not essential, but court may dire
2) 23(b)(2 - Injunction/declaratory reli¢- notice not essenti
3) 23(b)(3 - Damage class actiot
a) Commor guestiol of law or fact muspredominate over any questions affecting orindividuals,
and class action must superior of other methods of for fairly and efficiently adjaating
controversy, considerin

i) Class members' interest in individually controllprgsecution/defense of separate ac
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d.

ii) Extentand nature of any litigation already stadedcerning controversy alre¢
iiiy Desirability/undesirability of concentrating lititjan in the particular forui
iv) Likely difficulties in managing a class act

b) If small claims, class action is always sup¢

c) Requires best practicable notice anc-out

v. 23(e -judge must approve settlem
vi. 23(g) Class Couns

(1) Appointing
(A) Court must appoint coun: (unless statute provides otherw
(B) Attorney must fairly and adequately reprdgba interests of the cle
(C) Cour
() Must consider 1) lawyer’s workigtentifying or investigating potential clail
2) lawyer’s experience in class actions & clalikes present or
3) lawyer’'s knowledge of the applicable
4) resources the lawyer will commit to represey

vii. Cases and CAF/

1) Falcon- Mexican worker who wa¢t promoted did’'t present common question of fact & wasn’t typ
representative of some class members (who weramisated in hiring practice
a) FRCP 23(b)(3)
i) Castano (cig) — inadequate determination of predominance and sanitgrin mass tol
b) ERCP 24(a)(4
i) Hansberry— party not bound if interests not adequately repriesi-> adequatt
representation = constitutional conc
2) Subject Matter Jurisdiction
a) determination of citizenship based on named paotibs (Supreme Tribe of Ben-Hur v. Cauble, 255
U.S. 356, 192!
b) claims that don’t meet the jurisdictional requiremeannot be aggregated to meet the jurisdicti
amount Snyder)
i) -each plaintiff must meet the jurisdictional amo(Zahn)
c) 28 U.S.C. § 136 - circuits split on whether supplemental jurisdictamvers class claim th
meets the relatedness requiremer§ 1367(a
i) Exxon = § 1367 overrulesZahn - only need one plaintiff to exceed jurisdictional@amt
d) CAFA - 2005- new federal statui->
i) “minimal diversity”
(1) federal courts have jurisdiction over class actiowhich a single D is a citizen of
different state than a single P; Al
(2) amount in controversy exceeds $5,000,(28 U.S.C. § 1332((
(3) Any D can remov
(4) Consent of all Ds not required to rem
(5) Exceptions for local controversies (more than 2/8lass members from same st:
and primary D from that state, or significant Drfr¢hat state, see mo
3) Personal Jurisdictior
a) Shutts— KS oil case- need lower standard to establish over class aptaintiffs than ovel
defendants (a lenternational Shoe)
i) reference the requirementsFRCP 23(b)(3
i) primary protection not territorial but adequateresgntation requiremel
iii)  Venue = similar to PJ rules. Only look at repreatwes, not absent class mem|

Discovery

i. Genere
1) Purpose
a) Preservation of relevant information that might betavailable at tri
b) To ascertain and isolate those issues that aralbcitu disputt
c) Tofind out what testimony and other evidence milable on each of the disputed factual is
d) To legitimate notice pleadi
e) To promote public interests (establishing privdteraeys genere
f) Elimination of surprise = poker with an open h
2) History
a) didn’t become a vital part of litigation procesgiURRCP in 193
b) discovery rules (2-37) have been most widely copied by st
3) Scopt
a) FRCP 26(b’ - applies to things that ¢
i) Relevani

CivPro Page 1



(1) Doesn't need to be admissible as long as may éeadmissible eviden
i) Not privileged
(1) Certainprivileges - lawyel-client, husban-wife, docto-patient, pries-penitent, et
(2) Testimonial limitation«- selfincrimination, one spouse testifying against angtbie
(3) Attorney work product
(1) Ordinarily can't get materials prepared for litigatby another par, but can ge
them if they ar
1. Otherwise discoverak
2. Party showsubstantial ne¢ and can't get w/undue hardsh
3. CANNOT discovermental impressiot, conclusion, opinions, orlega
theorie: of a party's attorne

Device Rule Addressed t¢ | What it does
1 Initial 26(a Partie: Exchange basic- who you know, documer
Disclosure
2 Deposition 30(a)/31 Anyone Oral (or written) questior- under oath, att'y presel
recorded by reporter (w/ written, att'y usually
present; rarely use
3 Interrogatorie | 33 Partie! Written question to be answered under oath by &pe
time - consult w/ att'
4 Document 34/4% Parties/anyor Things- documents, propet
Requesi
5 Physical 35(a; Parties X Injuries- have to be major isslin controvers - party
Exam: Court Orde  examined can get copy of reg
6 Admission: 3€ Partie! Re-pleading- ask to admit sth, other party admits
denie:
7 Subpoen 45 Anyone People/thing
8 Protective 26(c)/37(a | Anyone Triggers judicial oversigl- responding party has
Order/Compe have willfully avoided proper discove
9 Signings/Sant 26(g)/3’ Anyone Polices discover- prevents abu:
ions

e. Summary Judgmen

i. Should we have a tria-> are there facts in dispu
1) 4 sets of circumstanc
a) (easy) legal case, not factual c- no facts in dispu
i) Do | win as a matter of law? Both sides want si- Ex Pruitt
b) (easy) facts in dispute, and we'll for sure hatrgaab/c no side has clear advant
c) party w/ burden of proof (P) has most of the evieand moves for .
i) Lundeen - "neutral" 3rd party witness hard to get at, so IRhig(
ii) Cross-no SJ where gov't hadn't yet deposed the profesfaid he's less neut
d) party w/ burden of proof (P) has very little eviderand other side moves for
i) Adickes- D has to negate all P's evide
ii) Celotex - OverturnsAdickes - now have to walk the court through the evidencghimwv tha
there's nothing to support P's claim; then burdhéfitssto F

2) Burden is on moving party; burden shifts at somiat
3) Andersonv. Liberty Lobby - Have to take burden of proving initial claim intocaunt- clear anc
convincing = higher standard for "no genuine isdifeP; lower standard for [
Matsushita -where competing inferences are equally plausibied-fixing v. parallel conduct) have
show that one "tends to exclude" the o
f. Other Dispositions before Tria
i. ERCP 41- Voluntary dismissal; involuntary dismis
ii. FRCP 5Et- Defaul
g. Adjudication by Jury: Federal Constitutional Right to a Jury Trial
i. Trial rarely happens, but parties bargain in thedshv of a tric
ii. 7th Am - In Suits at common lg, [w/ > $20 in cont], the right of trial by jury ah bepreserve, and no fac
tried by a juryshall be otherwise -examined in any Court of the United States, thao@iing to the rules ¢
the common law. (only fed «

4)
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h.

1) Test: Terry (union misrep case))Would have had trial in 179:
a) Would this have been a caselaw or in equity?
i) Then look at remedie
(1) Law:damage or get off lan¢ (go here first
(2) Equity: someother remed: injunction, declaratory, e
2) Beacon Theatres - if ask for both legal and equitable remedies, dalérsi (very narrow discretion) s
equitable can't later preclude legal and denytjuay (kind of overruled irParklane)
iii. Rules
1) ERCP 3¢- Right to jury tria; how to demand; waived unless demand is properlyesl and file
2) ERCP 3¢- Must have jury trial on all issues demanded ui parties stipulate to nonjury trial or col
finds that on some/all issues there's no fed tigliry trial. If no jury demanded, try before jugldCourt
can order jury trial on any issue that could haeerbdemanded. Can have advisory
3) ERCP 47 - Examining juror - court or parties can do- has to let att'ys ask questions, eithe
themselves or through the- has to allow 3 preempt challen
4) ERCP 4§ - Must have -12 jurors; must be unanimous verdict by at least 6 unledsegastipulate
otherwist
5) ERCP 4¢<- Special verdic - written finding on each issue of fact; general \&trdi/ answers to questic
6) ERCP 51- Jury instruction - ct can request from parties; must inform partiegroposed instructior
and give parties opp to object on the record anabury's hearing before instructions/args deld-
can assign as error if properly objec
7) ERCP 52 - Findings and conclusions by the cajment on partial finding
iv. Burden of Proof
1) Burden of Production = usually on plaintif-> responsible for “producing” a certain threshold amoof
evidence to raise a claim = minimum amount needeatisfy standard of proof = enough evidence
reasonable jury to decide in fa
a) meeting doesn’t ensure victory (need to persudus ¥ailing to meet it ensures def
b) must be met to go beyond summary judgr
2) Burden of persuasior = what you need to win (convince fact finder ofe)
a) Standard
i) preponderance of the evidence = >!
ii) clear and convincing evidence = betw
iii) beyond a reasonable doubt = ~¢
3) Shifting Burdens
a) usually 2 burdens on one per
b) sometimes it shifts (EX = Title V> P must make prima facie case (production), & D r
disprove (persuasior

Directed Verdict

i. Judgment as a Matter of Law
1) ERCP 5C-50(a]if party fully hearion an issuduring jury tria and ct finds thareasonable jury woul
not have a legally sufficient evidentiary bito find for the party on that isstcan grant a motion fc
jment as a matter of law (JAMC
a) Usually holds in abeyance until after sent to jomyst make motion before sent to jt
b) 50(b)After jury verdict, party may make a renewed motionJAMOL and ct may allow jment ¢
verdict (if verdict returned), order a new trial,direct entry of JAMO
¢) 50(c)Once judge enters a JAMOL, it'final decision and can go up on ap;. Appeals court asl
judge to give his opinion about whether there stidcnal a new trial, if appeals court reverses juc
decision. Non-binding.)
JAMOL YES | JAMOL NO
New Trial YES Final (50c Not final
New Trial NC | Final Final

d) (50(e) Can appeal JAMOL if not grant
e) Compared to Summary Judgnm
i) SJ after discovery, DV after tr
ii) standard is essentially the same for |
iii) SJ-judgment not entered yet; DV = judgm
f) JNOV
i) counterintuitive b/c it seems judge is saying rasomable jury could have reache
conclusion a jury just reach
i) instead, court saying it erred by sending the tasee jur

ii. Judgments
1) ERCP 54-54(a)a decree and any order form which an appe:
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a) 54(b) if havemultiple issue, canenter jment on as to one or more but fewer thadailins or
partiesonly if ct expressly determines there's no jussoedor dela
iii. New Trial
1) ERCP 5¢- May grant new trial after entry of jment if evidenis "against the weight of the evider
a) "against the weight of the evidence" has more Igevan JAMOL, where evidence must be r
0% or 1009

Appeal
i. Final jment rule- can only appeal from final jment (w/ exceptic
ii. Rules and exception
1) 8129]- COA has jurisdiction of appeals from final jmentdast Court:
2) 8129:- Interlocutory decisions (including exceptions tuafijment rule
3) Exceptions to final jment rule
a) 1292(a)(1l)exception to final jment rule fdnjunctions
b) 1292(b exception ifcontrolling question of la as to which there isubstantial ground fc
difference of opinio, as long as appeal may materially advance eritgsdtion
i) Ex find liability and appeal before deciding damafenly reasoiLiberty Mutual didn't allow
was technicality of 10 day
c) ERCP 54(b'if havemultiple issue, canenter jment on as to one or more but fewer thaolailins
or partiesonly if ct expressly determines there's no jussoedor dela
d) 165]1- SCOTUS and COA can isswrits of mandamus (LaBuy - Judge says ct too crowded
anti-trust case and assigns to magist
i) 3 part testCheney (as in Dick Cheney
(1) No other adequate means to attain relief sc
(2) Movant must show that right to relief is clear amdisputabls
(3) Court satisfied that writ is appropriate under¢ireumstance
iii. Limits on scope of revie
1) Alleged errors must appear in the t-court recor:
2) Aggrieved party must have promptly objected tottfad court regarding rules or events that couldd
been correcte
3) Alleged error must not constitute “harmless er~> must have affected substantial rig
a) -don’t care about jurisdiction as much b/c i-system, not inte-system; mechanical, not fede
b) -law/fact decision still in ple

Preclusior
i. Background principles
1) Judg~made law, but has ri-like structur
2) Can only ruragainst ppl who have been parties to a la
a) Can't run against ppl who haven't had their dast
3) By definition, there's aearlier lawsui and alater lawsui
a) Judge in 1st lawsuit can't determine preclusivect- so he can't promise that an issue ca
relitigatec
i) Can try to shape the claim to give preclusive-preclusive effec
4) Preclusion is aaffirmative defense- if don't raise, it's waived (FRCP 8(
ii. Claim Preclusior
1) Rules
a) Must befinal jment - but can have been appeale
b) Mutuality - must have been same par
c) Must besame transaction and occurrence (T/C
2) Types
a) "Groundhog Day" - same parties, same cla- won't let them do
i) Worried abt inefficiency, inconsistent jments (htodeplicate exact conditions of 1st tr
b) Split claims - merger and barwon'i allow you to split claims against the same partgmiiou
could have done them together (if different partk@®ck yourself out)Rush)
c) Offensive- Used claim as a shield, now want to use as a s- effect of compulsory counterclai
rule (13(a))doesn't allow
i) Mitchell - farmer settled debt by overpaying bank, used thatdefense to bank's suit
money, then tries to sue to get the ex+- not allowe
iii. Issue Preclusiol
1) Imagines a 2nd case where some issues won't béodixditigate
2) Rules
a) Must beidentical issue
i) If notidentical, can't run issue preclusilLevy v. KOA - Kosher marks w/ Polaroid te
b) Must have beeactually litigated - full and fair opportunity
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i) Procedure in 1st case mustsufficiently forma and offersufficient procedural safequa
that the proceedirapproximates a judicial proceed (Jacobs- CBS case
¢) Must have beenecessary to final jment- but can have been appeale
d) Same parties? See belc
3) Mutuality (or lack thereot
a) Nonmutual defensive issue preclusion (NDIF- D invokes issue preclusion to stop P fr
establishing an issue that P had been unabledblisttin the first suit w/ another pe
i) Bernhard (bank case w/ old lady's esta- landmark case that first allows NL
if) Blonder-Tongue - SCOTUS allows NDIP in patent case; courts have beaddly
iii) Issue: could Ps have joined Ds in previous casgsif cuts toward allowing ND
b) Nonmutual offensive issue preclusion (NOIP- P invokes issue preclusion to foreclose D fi
litigating an issue D previously litigated unsucgfafly in an action w/ another pa
i) Parklane- SEC sues Parklane and finds proxy statement wse, flen class action plainti
use the finding against Parklane in their own - allowec
ii) Courts exercise caution when allowing this
(1) D in 2nd suit was D in 1st suit adidn't choose forum
(2) Leads Ps to hold back await and se
(3) If stakes were small/forum inconvenient, D mightdlacked incentiveto defent
(4) D maybe couldn't litigate effectively in 1st sdiprocedural rules in 1st case wer
stricter than in 2n
(1) Breadth of discovery, PJ issues in bringing in ob® rules of evidence, €
(5) If inconsistent jment:from litigating issue more than once, unfair toeggpreclusive
effect to any one of the
(6) Could Ps have joined in 1st case (cuts against NGPobably not ilParklane
(7) No jury in 1st case’ Didn't matter in Parklane (kind of overrulesBeacon Theatres)
iii) These principles also apply to NL
iv) Puts lots of pressure on 1st case, and lots ofpreso do global settleme
v) Encourages sideli-sitting, but can be gor
(1) Helps enforceme
(2) Raises cost of doing bad things (a:
Preclusion in Complex Litigation

1) Class action:

a) Cooper v. Fed Reserve - held finding of no pattern and practice of discnation in class action w:
not preclusive against Ps who had intervened isdistand were trying to litigate individual clait
of discrimination in 2nd st

i) Pro:
(1) logically, group claims are different than indivadlaim:
(2) If make preclusive, would require that every mentfesiass be allowed to intervene

litigate individual clain

i) Con:
(1) theyintervened in 1st suit but didn't try theidividual claim:
(2) Individual claims would have to have been proveshtow patter
(3) If not preclusive, frustrates purpose of classoax- "global peace
(4) Was same T/

2) Binding nonparties

a) Montanav. US - When nonpartieassume contr over litigation in which they havedirect
financial or pecuniary intere, they may be precluded from relitigating issueslht suit resolve

b) Martinv. Wilks - held parties who had tried to intervene but cotlidnlst suit could not b
precluded from relitigating issue in 2nd suit eenugh interests represen

i) Should have joined in 1st case if wanted to pres
i) Not fair that they couldn't appeal from the jmethterse to their intere:
iii)  Specific holdinc- that Title VII consent decrees didn't bind partiks the white FF, wa
overturned legislative

c) Taylor v. Surgell - airplane friends ca

i) representative litigation is adequat

(1) Court uses "special procedures" to protect norgsiititerests, «

(2) Concerned parties understand that 1st suit wagjhtan a representative capa
if) Virtual representation factors (representative Ineeans "alleged representati

(1) Party agreed to be bound by rep's litige

(2) Party has legal relationship w/ |

(3) Party exercised contrcMontana style) over 1st sL

(4) Suitimplicates a special statutory scheme limitielgigatior
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(5) Party was adequately represented in 1s
(6) Rep brought suit as party's ac
v. Reviewing and Assessing Civil Adjudicatio
a. Settlemen
i. "All" cases settle (means very few actually gahant
ii. Substantive law of settlement
1) Can normally happen at any ti
a) Before suit- settle not to st
b) Inthe middle of the suit (like BCI
i) P withdraws case from the ct usiRule 41
i) Judge has no idea of the terms/conditions of sedte (except class actic
c) On appea- can settle after the jme
i) Can settle for withdrawal of jme- go back to ct and seal/depublis
(1) Shouldn't the public have a say in what happensating the jmer
2) Simple Settlemen
a) Settlement agreementis a contr | won't sue if you give me
b) Preclusive if court enforces the cont
3) Class Action Settlemer
a) NOT a private contract, but public jment rendergatt
b) Named Ps sign «
¢) Have a fairness hearil- send notice to class members and give O
d) If judge says fair, reasonable, adequate, thentjeetere:
e) Preclusive on future suit
4) Aggregate settlemer

a) Intheory, each client has to appr
i) Lawyer has to say settlement amount, contingereydied what each person ¢

b) In practice, lawyer gets a lump sum and then dwitlap (BCD situatior
c) Another option: clients agree beforehand to &y attgotiate the settlem
i) Can set conditions, like settlement binding if meyoof ppl agree- shifts consent t

democratic ide
d) Can opt out of settleme- then not preclusiy
e) Sometimes agree that P's lawyer won't represenn@ny the future against
iii. Evaluating settlement:

1) P's point of view- what would you have got compared to what you di@
a) Less time? Guaranteed mon

2) D's point of view- what would you have had to pay versus what yopdid
a) Avoided a potentially harmful public trie

3) Social value- did this make the world better? Deter bad behav@imPpensate victim
a) Shouldn't public have a say b/c used the publin& @ourts

b. Alternative Dispute Resolutior
i. "alternative" means litigation is prime
ii. Legal system has started to direct things into ,
1) Neutral reasor
a) More efficient, less cost
b) Adversarial system harms relationships b/w ongpizagie:
i) Ex divorce where children are involy
2) Lessneutral reasol
a) One side might be advantaged by A[LHooters)

b) Ongoing debate about mediation's effect on wc
i) Original seen as "less masculine" than litigathmrt, might hurt women's chances at fairi

3) Hooters
a) Court refuses to enforce arbitration provisionamicact b/c unconscionably I-sidec
i) Pleadinc- P has to plead everything, D doesn't have to ai
ii) Discovery- P has to file initial disclosure, D doesn't hav
iii) Trial - P can't record, D can rect
iv) Appeal- P can't, D ca
v) Joinder- P can't join claims after original petition, D aaise any matt
vi) Choice of forun- P has to choose from D's list of arbiters (moségiguus
4) Circuit City
a) Court says arbitration provision OK b/c doesnatie and D different
i) But all the limitations were on-friendly things (stat of limitations, discovery, mitive dam

i) Not neutral b/c CC will just fire employees, wikver initiate a clait
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5)

6)

7)
8)

2 types of equali
a) Equality of proceeding itselHooters)
b) Equality of adversarie:Circuit City)
Use FRCP as the baseline, correct model of adjtioin
a) Whatif FRCP are unfai
Standard for ADR in these cas- need areffective mear of challenging discriminatic
Possible that by bringing costs of litigation downgcourage more clait

vI. READINGS - POLICY

a. Onthe Neutrality of Procedural Rules and Syste— Marc Galanter,“ Why the'Haved Come Out Ahead” (197!
i. Thesis repeat player parties in the litigatiomgess have advantages derived from a seemingtyaheystem
by playing the rules. The most dramatic and effecthethod of reforming the imbalance comes frorr
attorney’s role in the system, by propagating clesartd restructuring the profession to provide béttgl
services to occasional litigants. R -258 Galante

1)

2)

3)

4)

5)

6)

Terminology- the players
a) RPs=repeat player, engaged in many similar litigations over timeyaisy larger organizatior
and corporations, insurance companies, etc.; stakbe game are usually sn
b) OS¢ =one-shotters, claimants with occasional recourse to the cosrtaller units; stake
represented are high relative to total w
¢) Two ends of spectrum rather than dichotomous pairsimplicity, assume otherw
RPs’ advantags
a) Advance intelligenc— can build a record and structure the next transa
b) Develop expertise and have ready access to systs
c) Develop relationships with institutional incumbegjtsiges, etc
d) Can bargain better because of established repn
e) RPs can play the od— maximizing gains in the long run by making smatirsfices here and the
(tobacco companie
f) RPs play for rules as well as gains: help to dgvakw rules, since statutes come from legisle
lobbied by big interes
g) RPs play for rules within the litigation (the ACLséarching for the “right” case to help establi:
new legal rule— and can concentrate on rules that will make a tdagiifferenc
h) Larger resources available to invest in the prc
i) Essentially RPs are able, through these devices and advantages, to work a facially and formally
neutral judicial systemto their own advantag.
Types of litigatiol
a) Most often, P/RP vs. D/OS (with the notable exaaptiof personal injury cases, and divc
cases). Almost always favor the |
b) Even OS v. RP tend to favor RP, simply because Riehes the law applie sacrifice now = gail
latel
¢) RP v. RF-usually avoided by bilateral contra
Other aspects of the system (besides the ps
a) Introducinglawyersinto the playing field may seem initially to evenirtgs out a bit, but for mar
reasons lawyers are attracted to RPs, further entgitheir advantageous positic
b) Institutional facilities are reactive rather than active; so often don¢ takrucial role i
ameliorating the imbalance. Moreover, case overinadurts pressures claimants to settle re
than to litigate
c) Therulesin play-typically thought of to be traditional, but even B&Ps get to know how to u
them, and even change th
Strategies for reforr — improving the strategic position of C
a) Aggregation into groups, which may become RPs, in terms of unions or @g-group sponsor
(like the ACLU;
i) Can enhance to weight of suits by aggregating G
ii) Greater ability to change rules, but also to sé&ahianges implement
iii) “Public-interest” law: class action suits, community orgation, tes-case strategi
The role oflawyers— since changing the rules and reliance on the itedilzourt system will likely nc
change much between the parties who litigate,gballprofession can (and shou
a) Lawyers carhelp changerulesrelating to organization, increasing the supply awdilability of
legal services, and increasing the costs to oppsifenterms of awards of legal fees and costs,
provisional remedie
b) Dependent upon trorganization and culture of the legal professi. Focus should not be
courtroom advocates, but rather as client advoeatésnsuring an equal system for all corr
Ironically though, legal professions aligning themes with the “haves” are more likely to be a
to become agents of change, because there’s meresé for identification with clients and th

CivPro Page 1



causes, and a less strict definition of “what lansydo.’

b. On the Judging Proces- Jerome N. Frank,“ The Judging Process and The Jud's Personality

C.

d.

i. judges make conclusions first, then support theth structured statements of facts & principles &usec
reasonin
1) conclusions influenced by rules and principlesa@f but also idiosyncratic bias
a) =legal realisr
Reviewing and Assessing the Adjudicatory Sys— Owen M. Fiss Against Settlemer’ (R217228
i. Adjudication = public vs. private dispute resolu
ii. not just dispute resolutis
1) public syster
2) settlement deprives public of judgment (of |
3) shouldn’t clamor to get to trial, but shouldn’tektate settleme
a) alternative = settlement, then judgm-> bargain for judgment’s publicati
b) key question = should private parties control thbljz store of law
c) “Peace is not necessarily Justi
Discovery in the German Syste- Langbein,” The German Advantage in Civil Proced(’
i. Class Notes:
1) depends less on quality of lawy
2) judge = fact finder AND law decid
3) great dependence on jud(> efforts to ensure qualit=> judges have separate training for a sep:
professiol
4) no juries
5) “more like a business meeting than courtroom thes
6) efficiency/accuracy vs. other value (i.e. contamitonomy, participation, jur
7) public vs. private syste
8) in American adversarial system, plausible to asseweeybody has the facts & the only influence an
case = presentati
a) everything turns on lawyer (OR jud¢> who do you trust mort
b) summary judgmentin Germany loses distinction afstion of law vs. question of f
ii. Thesis: two fundamental differences between Garand Angl-American civil procedure that render t
former advantageot
1) Court, rather than parties’ lawyers, takes the masponsibility for gathering and sifting evider
(although the lawyers keep a watchful eye on tloegedings
2) No distinction between pretrial and trial, betwekscovering evidence and presentin
iii. Other Difference
1) Initiation: like in American system, lawsuit is commencedwetcomplaint. However, German docurr
proposes means of proof for factual contentionsudwents are scheduled and/or appended, withess
identified. The answer is similar. But no factusdearch has been dc
2) Judicial preparatic: judge examines pleadings, schedules a hearing ivadas an idea of the c—
judge may summon witnesses as \
3) Hearing circumstances dictate the cou—- sometimes can be resolved; otherwise the judgex:
sequence for examination of withes
4) Examining and recordir: judge examines witnesses, and then either paatypuse additional questiol
Testimony is seldom verbatim; judge will pauseitdate summarie- these summaries form the buildi
blocks from which the court will fashion finding&fact for judgment. In civil litigation judges siithout
juries, and the rules of evidence (if there areatrsll) and incredibly libere
5) Expertis¢ judge may resolve technical matters by consuliiitly the parties and selecting an ex;
6) Further contributions of coun: after witness testimony, counsel get to commeatyoor in writing, to
advance theories or suggest proofs. Many hearirgtharefore necesse
iv. Advantage
1) Economy of time and truthfulness: witnesses arallysinterviewed once, as opposed to direct, crasd
re-direct, during which the witness may guess whaptrgy is going after and either hide it or mold
story accordingh
2) German lawyers suggest witnesses and have -of-court contact with ther
3) Relaxed sequence rules; concepts of P’s case ancbidé are unknoy
4) In American system we have to discover entire bafere it goes to tri— and once it does, no mc
discovery
5) Episodic nature of German system lessens theatnid$ension, and encourages settler
6) Perverse incentives: the more likely an expertegswill be measured and impatrtial, the less likelys
to be used in American syste
7) German system is expert prone: c-selected and cot-instructed, and prepares a written opinio
advance, to which parties may address que:
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8)

Litigants may produce their own experts but thestimony is sensibly discoun

v. Adversary natul

1)

2)
3)

4)

5)

Apart from fac-gathering, German system is still adversarial imgeof identification of legal issues a
analysis ... question is not whether to have lawheitshow to use thel

But defect is inequality of coun:

Disadvantage to nonadversarial -gathering is the tendency for prejudgment, anditimeger that th
German judge will not do the job “well” by not digg deeply enoug

German answer is straightforwe— judges make a career out of being judges; arediaim be- not like
American judges, who are -lawyers

Further, German judges are specialized in certaiasaor inquir
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