3 September 2008 Class Notes Fall 2008 Greiner Civ Pro Outline
· Judicial Review

· Marbury v. Madison- writ of mandamus requested to order government official to do a non-discretionary duty. : Supreme Court originated suit, issued a rule (requiring response by the defendant) which was ignored.

· Holding: entitled to the commission and flagrant violation of law to deprive, this court cannot remedy in this case.

· Reasoning: Act authorizing interpreted as conferring original jurisdiction and that constitutional limits original jurisdiction to limited circumstances.  

· Sound reasoning? No.  Statute does not concern original jurisdiction and article 3 says that in all cases affecting ministers SC has original.
· Critical rule of law: federal judiciary has the power to rule acts of congress and executive unconstitutional by judicial review, by necessity that a Court decide a case between executive/legislative action and the constitution. The constitution is supreme.  
· Cooper v. Aaron- African American parent group suing on behalf of students, Unconstitutional to segregate HS students by race. Board requests delay, district court agrees.  Circuit court of appeals reverses.  Now in SC.

· Holding: 8th Circuit correct, No stay allowed.  Broad language about power of federal court.  On matters of the constitution, everybody must listen to SC.  Pres., Congress, and States.  Cites Marbury v. Madison. 
· supreme court may have to stretch to bring in controversial cases that need to be decided.  But Marbury seems to be passive?
· May petition for a writ of certeriori from the SC after state court of last resort decision if there is a federal issue.

· Equal protection clause makes it so that any state law has a federal issue. Almost never won for that reason. Erie Railroad v. Tomkins- state issues although originally not decidable by supreme court, are now so decidable.

CivPro Bullet Train Outline

· Subject matter jurisdiction- when federal instead of state court.

· Not what substantive law will decide the case.  May be state or Federal, just which court hears it.

· Arising under (federal law)

· Diversity of Citizenship

· Supplemental jurisdiction (claim [argument for relief] that ordinarily would not fall under federal jurisdiction, but is tacked onto something else that does.)

· Courts have been interpreting statute in terms of cases decided before the statute.

· Removal Jurisdiction (Defendant wants to get in federal court from state).

· Federal courts are jammed.  Want to get rid of them.  They go to more overburdened state court system.

· Where geographically do we sue? What law applies, and which state.
· Personal jurisdiction

· Venue
· Horizontal choice of law: What if accident occurs in NH and NH law prohibits tort but people are both from MA, can they sue in MA?

· Complaint may not include all of the critical facts, do we allow discovery?

· Deliver documents

· Deposition

· Written questions (interrogatories)

· Confirm or deny specific facts

· Emergency temporary relief (preliminary injunction order, temporary restraining order). Spectacular strategic move for a plaintiff.

· Clerk of the court issues when given affidavit signed under penalty of perjury. Gives to employer to garnish (write of garnishment).
· Rule 12, how much detail must be in complaint.

· Summary Judgment- primary screening mechanism in federal courts to see if cases should go to trial (set trial calendar, at which point they usually settle).
I.  Subject Matter Jurisdiction

· Cause of Action- Basis for the plaintiff to bring a lawsuit.  Not the same as laws being applied in the lawsuit (rule of decision), or the power of the court to hear the lawsuit (subject matter jurisdiction).  Plaintiff requires all three.

· 42 USC 1983- Under color of law deprives federal or constitutional rights, person is liable, granting cause of action.

· Many federal laws do not provide specific cause of action. (Title IX). (grant of right to sue).

· Title IX is the rule of decision, but not the cause of action

· Cause of action is the law that gives you the right to file a lawsuit. (As opposed to protesting the grant to the agency, congress, or ask DOJ or DofEduc to sue.)

· Jurisdiction often depends on source of law that provides the cause of action.

· Defendant may remove case to federal court, pretend that case can be removed if could have been filed there originally.

· If federal law creates cause of action, ordinarily it is assumed that the state court can hear the case.
· Patent and copyright are preempted, only federal court.

· Cases that “arise under” fed. law can generally be heard by fed or state.

· 1331 “arising under” federal law civil actions original jurisdiction in District Courts.

· Despite identical language, scope of power is different. Statute narrower.
· RR v. Motley- free rides for life after injury. Fed law prohibits after 50 yrs.

· Court must address subject matter jurisdiction (sua Sponte) regardless of whether others bring it up.  Once admitting subject matter jurisdiction by filing a lawsuit you can still argue subject matter jurisdiction.
· Held: no federal subject matter jurisdiction because the federal law is only included in the complaint as a prospective defense.  The cause of action is a “breach of contract.”

· The only live issue in the case is federal, but anticipated defenses don’t matter.  Counterclaims don’t matter.  Avoid venue shopping. 
· Well pleaded complaint rule: Original plaintiff’s statement of own cause of action must raise the jurisdictional issue.

· Osborne v. BankUS- US bank is party, ability of bank to sue depends on federal law creating it, possible federal issue satisfies constitution.  .

· Under constitution and Osborne, “arising under” jurisdiction can encompass cases with possible federal issues.
· Statute interpreted more narrowly to restrict federal court jurisdiction.  Court want the ability to do so, but not to be obligated 

· Main ingredient of the case goes to the well-pleaded case rule.

· Marshall’s contention is unsettled, but settled that Constitutional grant is broader than statutory grant.

· Well-pleaded complaint rule narrows the constitutional grant in the 1331 statute.  Motley interprets the statute, Marshall’s essay in Osborne focused on Constitution
· Presume state law cause of action means no federal jurisdiction and that if federal law creates the cause of action there is.  Works 98% of the time.

· Exceptions to the Arising Under Well-Pleaded Complaint Rule

· Shoshone v Ritter: Fed granted land claims and authorized state claim lawsuits 

· No federal question jurisdiction even though fed law created the cause.  Exceedingly rare.  No possible federal issues.

· More frequently, state law creates cause of action but court finds arising under jurisdiction, Smith. V. Kansas Title

· The real issue of the case depends on whether the U.S. can issue bonds.  State law created and regulated the corporation relationship with investor, but plaintiff’s case depends on a federal issue.

· Moore v. Chesapeak- somewhat confusing- Really all depends on what created the cause of action.

· Grable settles the question. IRS seizure, original owner sues for title, Darue moves to Fed, and Grable wants state. District court claims jurisdiction because Grable’s claim depends on a federal question.  State law claim & cause of action.
· This is really important to the federal government so we want the fed court to be able to adjudicate it.  Important issue that will arise infrequently.
· Don’t want to upset the balance created by Congress, or steal power from the states.

· 1) Really important federal issue (Critical federal issue: personal service of notice) that 
· 2) won’t upset fed/state balance.

· 3) If law more likely to apply federal subject matter jurisdiction.( Empire Healthchoice Assurance v McVeieh-

· Disputed issue of federal law, not fact.

· Well-pleaded complaint rule does not apply to SCOTUS, but only District.  If Grable is really that narrow, why not let appellate take place.
· Summary: Article 3 power grant is not self-executing

· Statute grants executing power: 1331 “arising under” jurisdiction

· Despite virtually identical language 1331 much narrower than Constitutional grant.

· Limited by

· Well-pleaded complaint- 99% decided what is the source of law that created the cause of action

· Defenses, counterclaims are irrelevant.

· Holmes in Smith wanted this to be the whole story

· Shoshone, federal cause, no arising under.

· Smith and grable, no federal cause, arising under.

· SCOTUS is not bound b well-pleaded complaint rule.

1. Subject matter jurisdiction, we need constitutional and statutory grant because Constitution in this case is not self executing.

2. Despite very similar language, the statute is much more narrowly construed than the constitution.

a. Osborne, Constitutional grant is extremely broad, any possible federal issue may be the purview of the federal judiciary

b. Motley, ordinarily the federal issue must appear [be central] to the plaintiff’s complaint.

i. Shoshone, very rare, federal cause of action does not create federal jurisdiction.

ii. Grable, very important federal interest in federal issue.  Seeking a state law action of ejection (get rid of squatter).  Federal issue arises two full steps away from the complaint.  Well-pleaded complaint exception.
3. Vocabulary:

a. Claim-

b. Counterclaim

c. Cross claim- former joint plaintiffs/defendants sue other plaintiff/defendant

i. Perhaps counterclaim alleged to be fault only of second plaintiff.

d. Third party claim- bring a third party into the lawsuit, alleging the TP is responsible for the original claim.

e. TP plaintiff- party who introduces the TP.

f. TP defendant- party introduced as a TP

4. Well-pleaded complaint exception- Declaratory judgment Act does not per se provide a federal cause of action. 

a. Declaratory judgment, without ordering relief or an injunction, making a judgment.

b. Grable was a declaratory judgement because real estate is transferred differently than normal property because there is an official recording

i. Grable wants the record changed, rather than relief against Larue.

ii. Grable sues for a declaration of the court that he owns the property so the recording office will record it.  Not called a declaratory judgement.

c. Schmoe would have sued under breach of contract, with no possible federal jurisdiction.

d. Bank sues for declaratory judgment based on the resume fraud. Dec Judge Act + Fed Regulation, important federal issue.

e. The declaratory judgment act does not provide a federal cause of action.

f. The party that could have filed the coercive action yielding federal subject matter jurisdiction would allow the declaratory judgment to have federal jurisdiction.

i. Helps prevent forum shopping

ii. Congress did not intend that Dec. Judge Act expand federal jurisdiction, but rather to declare relationships between parties without making an order.
iii. What if both parties could have brought originally? Greiner calls it the imaginary lawsuit instead of the coercive action.

iv. What if decl. judgement defendant doesn’t want to assert the federal issue?

1. doesn’t want to be in federal court/personal issue/wants sympathetic court.

II. Diversity Jurisdiction

1. Constitutional grant is much larger than the statutory grant

a. Outer constitutional limit is fairly fixed in this case, whereas arising under is not.

b. Bill of chancery is something in equity instead of law.  Seeking court order 

c. complete diversity for the statutory grant but minimal suffices constitution
d. Geographic court doesn’t matter. Diversity jurisdiction depends on the citizenship of the parties.

e. After 180 years, constitution requires only minimal diversity, any plaintiff’s citizenship different from any defendant.

f. Strawberry v. Curtis means complete diversity, but nobody knows what he means by the same interest.

i. Avoid bringing lots of lawsuits into federal court (by allowing forum shopping)

ii. Default to the state courts.

g. Very similar language in constitution and statue, but constitution held to be much broader.

h. Constitution may apply to the supreme court, and the statute may apply to the lower courts that are not listed in the constitution.  

i. SCOTUS still gets to hear the cases, even though there may be no federal issue.  They do not arise under federal law. Ordinarily there is no federal law, and state law is the rule of decision.

j. Making the jurisdiction statutory instead of constitutional, if the courts get clogged the congress can fix the balance instead of having to change the constitution.

2. Pros of Federal Judiciary
a. Federal system has better resources and more independent judges (not elected)

b. (Congress could give state courts more money, and states want elected judges)

c. Helps to knit the country together by lessening the effect of provincialism

d. (state differences may not be that big of a deal, but a region may matter)

3. Citizenship determined by domicile, characterized by intent to stay permanently.
a. Mas v. Perry: A student generally is a classic case of non-citizenship change.  Some peripheral actions.  Residence + some sort of intent to stay indefinitely (no definite time-table to leave). Domiciliary

b. Corporations are diversity citizens of state where incorporated and place of principle place of business, decreasing ability to get into federal court.
i. Nerve center test, principle operations test, hybrid test.

c. Unincorporated association, labor union or charity is a citizen of wherever any of it’s members are citizens (substantially decreasing chances of getting into federal court. (except for certain class actions outside class scope)
4. Diversity of Citizenship has amount of controversy $75,000 whereas “arising under” does not.  Until 1980 there was also federal question amount of controversy requirement for Arising under.
a. How to figure out cost of non-monetary relief (cost of defendant to comply, value to plaintiff. (need to know this.)

b. As reasonably stated monetary relief in the complaint.

· Statute limits arising under jurisdiction to well-pleaded complaint rule- appear on face of well-pleaded complaint as part of the cause of action.

· Diversity Jurisdiction statutory grant also smaller than constitutional grant (complete diversity 1332 verses minimal diversity.

· Residency is evidence of domicile, but domicile controls citizenship for diversity purposes.

· Corporations: principle places of business and where incorporated.

· Unincorporated association is citizen wherever member is a citizen.

· Amount in controversy of $75,000.

· Permanent resident aliens (1332a) are citizens of state in which domiciled.

· Citizen sues alien, yes 1332a2

· Completely diverse US citizens on both sides and aliens on both sides, yes 1332a3

· Alien sues alien, no.  Constitutional or statutory.  Why is Fed jurisdiction given, and why does the congress not trust the courts in these cases.

III. Supplemental Jurisdiction

· Tagging on state claims to federal jurisdiction claims with the same plaintiff and defendant.

· Tagging on second defendant state claim to first defendant federal claim when they arose out of the same transaction or occurrence.

· 4 major cases leading up to statute.  Courts continue to interpret the statute in terms of the previous cases.
1.  Gibbs

· Hired as mine supervisor and haulage.  Union inhibits work/blackballs.  He sues international union instead of local or employer (international union is considered to have members in the plaintiff’s state.

· He sued under a federal 303 cause of action and tacks on a state law claim.

· Jury awards plaintiff under both state and federal.

· Trial judge voids the federal claim but leaves state claim.  Appellate and SCOTUS affirm

· “Common nucleus of operative fact” (common transaction or occurrence test) gives the court the power to accept the case (two claims arising out of the same thing), after which certain criteria should be used to determine if it should accept the case.

· Judicial economy, convenience, fairness to litigants

· Jury confusion of federal and state laws, overriding or particularly complicated state question.

· Certainly if the federal claims are dismissed before trial, the state claims should be dismissed as well.

· 1367c- Jury confusion is not listed. (Pg 245).

· Erie R v Tompkins- only a state court can give an authoritative interpretation of state law.
2.  Hurn v. Ostler

· Cause of action definition was amorphous, so defined as events when a right is infringed, reflect the same cause of action- 

· people thought law exists to protect pre-existing rights that spring from some other source

· Federal and state law might both protect the same right, so in those cases pendent jurisdiction may be appropriate.

· Positivism- law makes the rights.

· Unduly restrictive, rule of common nucleus.

· No statutory grant of power to hear or refuse pendent jurisdiction.

· Suggests that if state law claims predominate fed doesn’t have to take it.

· Can we justify that in Gibbs there is both a grant of power and a grant of discretion is a way that doesn’t swallow diversity jurisdiction entirely?

· Because the judges are extending their power beyond the text of the constitution, they can then have discretion not to hear that power. 

· Treats original jurisdiction as obligatory.

3.  Owen v. Kroger 437US365 (1978) 3rd pary suit and original under diversity (only state law claim), original dismissed, Plaintiff files against 3rd party, 3rd party turns out not to be in diversity (discovered during trial, citizenship determined on the date of the filing), 2nd party given summary judgement leaving only non-diverse 3rd party, Owen moved to dismiss as lacking jurisdiction for lack of diversity.  SCOTUS dismisses federal case after trial court and appellate refuse to.  

· Look at the statute 1332 and it requires complete diversity. Congress clearly intended to limit diversity jurisdiction, as indicated only by the court decision.

· Worried about manipulation: plaintiffs might sue diverse defendant, and then tack on non-diverse.

· It would be a back-door to avoid the court-instituted complete diversity requirement.

· Complete diversity rule becomes important basis for interpreting additional jurisdiction.

· When federal claim only by diversity, no party-pendant claims allowed without diversity.

4.  Aldinger v. Howard 427US1 (1976) (overruled by 1367)
· Under section 1983 of civil rights act plaintiff sued county officers (arising under).

· Sued county under state law because courts had held 1983 as no cause of action to sue county (no diversity) Claiming this is more efficient to join them together.

· SCOTUS: No supplemental jurisdiction

· Congress had expressly excluded counties from federal cause of action, so you can’t bring them back in just for efficiency.

· Failure to provide federal cause of action means Congress didn’t want them there, so you can’t bring them back in.

· Aldinger distinguishes two kinds of congressional silence

· Not granting a federal cause of action against counties, when specifically granting cause of action against other entities means that counties should not be brought into federal court on state law claims based on the same facts.

· Second kind of silence: Congress just didn’t care that much, so we will employ the Gibbs test.

· Relevant that a second party was brought in.  

· Might allow 2nd party unless we see that Congress intended to inhibit it through the substantive grant of the cause of action.

5.  Finley v US 490US545 (1989) (overruled  by 1367)
· Clear federal claim against one defendant, clearly non-diverse state claim added on.  Same as Aldinger (arising under).

· Not entirely consistent that jurisdiction must explicitly be granted.

· Scalia’s categorical rule: pendant-party jurisdiction is not allowed without statutory grant.

· Gibbs is only pendant-issue jurisdiction, this is not disallowed.

· We will not distinguish between two kinds of congressional silence.

Congress changes the Finley Law-1367 Supplemental Jurisdiction (replaces pendent and ancillary jurisdiction.

· 1367 pg 245-a attempts to prevent courts from limiting statute more than congressional grant.
· Structure of statue give full authority under article 3, except as specifically provided.

· Except when party added under certain rules and claim only under diversity.  

· Preserves complete diversity.

· Rules 14, 19, 20, 24, excludes rule 23 for class actions. Huge drafting error.

· Grants massive jurisdiction over class action.

· Jurisdiction over claims by original plaintiffs

· 1367b preserves the holding in Owen, but does it go beyond it?

Two major types predating 1367:

1. Gibbs, two non-diverse parties federal law plaintiff’s action, plaintiff tacks on non-federal state claims.  Fed court has power to hear state claims, but discretion whether to do so; Gibbs values govern discretion

2. Additional Parties

a. Owen- subject-matter jurisdiction based on diversity on state law claim.  Defendant brings in third party defendant, plaintiff tried to add state law claim against non-diverse third party, but owen rejects to preserve complete diversity rule.  Minimal diversity means there is constitutional power, but court wants to avoid manipulation by suing diverse defendants and then adding the non-diverse.

b. Plaintiff sues multiple non-diverse parties based on the same facts, a federal claim to one and a state claim to the other.

i. Aldinger, sometimes yes, in this case no.  Look at the fed statute that provides the federal cause of action and try to figure out what congress intended.  In this case section 1983.

1. Problem: the major piece of evidence in the cause of action is that the cause of action statute never provides a cause of action against defendant 2, or else there would be a federal claim instead of a state claim

ii. Finley, (scalia): Categorical rule- any adding of an additional party without independent jurisdiction is inappropriate.

3. Congress passed 1367 to address Scalia’s invitation.  But court’s read the statute in light of the prior cases.
a. Did Gibbs survive the enactment of 1367? Gibbs survived because when there is original jurisdiction based on subject matter, there is supplemental jurisdiction to the limits of Article III, except for b, and the discretion is given in c, which are similar to Gibbs.  General idea of power + discretion are codified in 1367.

b. Owen is preserved in that 1367b prevents original plaintiffs from adding defendants under rules 14, 19, 20, 24; when plaintiff attempts to get around complete diversity. 

i. 1367b arguably extends the restriction beyond Owen.

c. Did Aldinger or Finley survive 1367? No, neither one did. 
i. 1367a says treat 2b just like 1.  When original basis is federal question and not only diversity, it falls under 1367a, go to the limits of article III.

d. Did 1367 extend beyond owen? Gibbs factors verses 1367c.

i. Executive Software: Federal court cannot decline federal jurisdiction unless one of the 1367c factors are met.
1. Confusing the jury is not included.

ii. Gibbs said that certainly if the federal law claims are all dismissed prior to trial get rid of all the state claims.

1. 1367c, if all claims over which original jurisdiction held, dismiss.  Doesn’t matter whether trial has started.

iii. 1367c has, according to the 9th circuit, channeled and narrowed the court’s discretion.

iv. District court said that 1367 allowed the court to exercise discretion in supplemental jurisdiction and didn’t give any reason.

v. 9th circuit said discretion must be exercised under c and you have to list what counts.

vi. Efficiency argument- if the state and federal claims are based on similar laws (having similar proof requirements), it is pretty inefficient to try them separately.  If theories are very different, might be better to be separate.

vii. Erie wants the state courts to make authoritative interpretation of state law.

viii. Because it’s a petition for mandamus: Dissent says there is not something clearly wrong below.  Appeals could have remanded and required an explanation.

ix. Because it’s racial/religious discrimination laws, it suggests that the state claim may require similar proof to federal claim.

x. To exercise discretion courts must justify under 1367c and then apply the Gibbs values.  Courts may decline, don’t have to.

1. Statute doesn’t mention Gibbs values.  Circuit court can’t get Gibbs history out of their head.

xi. Some courts reject Exec Software, exercising more discretion.

e. Did 1367b expand Owen v Kroger? Guaranteed Systems v. National Can
i. NC contractor sues Delaware buyer for non-payment under state law in state court.

ii. Buyer removed to federal court based on diversity and files state-law counterclaim against the contractor that the work was bad.

iii. Contractor files 3rd-party suit (impleading claim) against NC subcontractor (no independent subject matter jurisdiction)

iv. 1367b does not allow the impleading claim to be entertained in federal court because the plaintiff would be destroying complete diversity.
v. Court refuses to allow the claim but is unhappy about it because this is all one transaction and much more efficient to try it all at once.  This raises a risk of inconsistent decisions.

1. The buyer could demonstrate that shoddy work was completed by the subcontractor in Fed court, and then the contractor could lose to the subcontractor in state court.  Subcontractor has right to try the issue.  They would proceed simultaneously.

2. Because indemnity can only exist in the same lawsuit, they have to actually file for breach, basically arguing that they are wrong in their defense suit.

vi. Most similar to Owen when there was no statute.  

1. Owen was most concerned with plaintiff manipulating around complete diversity requirement.

2. Guaranty couldn’t be doing that because they started in state court and couldn’t anticipate either the removal or the counterclaim.

3. Isn’t manipulating around the diversity requirement.

4. Courts don’t allow parties to be brought in if it would destroy their subject matter jurisdiction.

vii. A defendant can bring in third-party that’s non-diverse to themselves

viii. If the defendant brings in a non-diverse to the plaintiff third party, the third party may then claim against the plaintiff, but the plaintiff cannot counter-claim against the third-party defendant.
ix. Even if the original suit is dismissed, Guaranty still cannot bring the subcontractor into the federal court.

[ This system places a burden on the plaintiff, if he sued he should make sure his case is solid and knows what countersuits he is liable to need a third-party defendant for]

IV. Removal- A defendant can remove a case if the plaintiff could have brought it into federal court in the first place (well-pleaded complaint, complete diversity).

· We don’t want the federal courts to be biased to plaintiff’s issues.

· Procedurally speaking, (should be called remand jurisdiction), once removal motion is submitted everything in state court must stop while federal court decides whether to send it back or keep it.  Removal itself is automatic, but the question is whether to remand to state or not.  Ethically, you cannot do this just to stall things.

· Supplemental jurisdiction claims tagged on stay there when the case is removed.
· Limits on removal (defendant screws up, claim should be remanded).

· Plaintiff sues defendant in defendant’s home state court and there is no arising under, but only diversity, plaintiff implicitly gave up own diversity right.  

· Purpose of diversity jurisdiction is to protect defendant from bias in plaintiff’s state.

· If NC plaintiff sues in NC federal court based on diversity because they are master of their own complaint, Defendant cannot remove to state.

· Defendant can only go from state to fed, cannot remove to state.

· 2. If the defendant is going to remove it must be the first pleading they do.  No answer, no motion to dismiss, before removing.

· 3. Unanimity of defendants is required for removal
· Federal jurisdiction is the exception and not the rule

· [otherwise, Plaintiff could add a defendant who would want to remove to force everyone else to remove, but that would be after the fact since they can file it where they wanted in the first place]

· 4. Even if nothing else is filed it must be removed within 30 days of when suit first becomes removeable (may happen during the middle of the litigation)

· Maybe complete diversity arises in state court when the non-diverse defendant’s case is dismissed, the diverse defendant can reverse.

· Plaintiff sues non-diverse defendant based only on state law claims, amended complaint includes federal claims, defendant can remove.

· Need not be the first action after becoming removeable, may be.

· Time restrictions prevents later removal when things don’t go their way and increase efficiency by not wasting state court time if federal court is going to decide it.

· 30 day rule after becoming removable protects defendant from having removal option manipulated away by plaintiff waiting to add federal issues.

· 30 day clock on plaintiff if they want to remand from the removal, except if there was never subject-matter jurisdiction in the first place.

· Plaintiff sues on removable case.  Defendant waits 40 days to remove.  Plaintiff waits 40 days to remand.  Stays in Fed because there was subject matter jurisdiction in the first place.

· Plaintiff sues in state with removeable subject matter.  Only one of two defendants removes.  Plaintiff waits 40 days to remand. Stays in Federal court.

· Plaintiff sues in state with nonremovable matter.  D removes.  P may remand 40 days later?

· Survive 1367: 

· Gibbs power + discretion generally (a, and c).  

· Exec Software: 1367c may channel the Gibbs discretion more narrowly.

· Concern for Complete diversity in Owen survives in 1637b and may be extended as the plain language prohibits supplemental non-diverse 3rd party even when there is obviously no manipulation (Guaranty Systems).

· Plain language of b prohibits 3rd party non-diverse

· Neither Alindinger nor Finely: Arising under is the original basis, 3rd party has no independent arising under

· Aldinger: Case by case, what is the purpose of the specific statute

· Finley, absolutely not

· 1367 overrules both with structure of the statute.

· Removal Jurisdiction: If could have been filed in Fed originally, defendant may remove, except:
· Defendant sued in own home state court cannot remove if removal is based only on diversity.

·  But plaintiff can bring diversity claim in his or her own state’s federal court.

· All defendants must agree

· 30 day time limit from becoming removeable

· Defect in removal procedure is eliminated by the ticking clock.

· All the boxes are check

· Constitutional

· Statute

· No procedural defects

· What excuses do we accept not to go forward with this anyway on some subject-matter jurisdiction question?

· What sorts of cases belong in federal court?

Colorado River

· Facts: There is a hierarchy of water rights during drought times.  There is a perpetual litigation machine in state courts trying to figure out the priority.  Federal government has own interests and Indian tribes interests as trustees.

· McCaren Amendment: Water rights against fed government can be litigated in state courts (waiver of sovereign immunity).

· In water districts 4, 5, and 6 the fed is litigating in state court.

· Fed wants to litigate district 7 water rights in federal court against 1000 defendants for declaratory judgment.

· Defendant moves to make US party to same litigation in state court. (not very efficient).

· Court: As a general rule, parallel litigation is fine. (state-fed, fed-fed not so good)

· Abstention is fine in exceptional circumstances where the order to the parties to go to state would clearly serve an important countervailing interest
· Court can avoid determining constitutional issues if they can help it. If state court adjudication would avoid the constitutional issue, better to decide it there.
· A particularly complicated regulatory scheme that the fed court might interfere with (Texas oil operations), Fed court might get it wrong (can’t do it as well as the state that does it all the time), or just interfere.

· If federal jurisdiction is sought simply to avoid state criminal charges it may be appropriate to refuse jurisdiction (prevent interference in state proceedings).  Particularly in areas of special concern to state courts
· Morality

· State Taxes

· State Criminal Law

· To get a final federal adjudication on federal issues they then have to go to the Supreme Court.

· Court: None of these abstention apply to this case, but court still properly refused.

· 300 miles away, 5 hour drive

· Very few proceedings in this federal court (because court kicked it out)

· Districts 4, 5, and 6 already in state court

· It’s a state dominated issue
· Dumb to litigate same issues between same parties in two different courts

· McCaren act implies congresses willingness to litigate these issues in state courts.

· Specific congressional intent to leave in state court

· Already existent state litigation machine

· Fed couldn’t remove to fed court within 30 days on state court trial and no way 1000 defendants would all agree to move to fed.

· Approves of dismissal but for different reasons.

· Courts have an unflagging obligation to exercise the jurisdiction given by congress.

Clark v. Lacey- Colorado river opened the door and Clark v. Lacey drove right through it.
· Shareholder’s derivative suits: stockholder sues director/officers on behalf of the company for not doing what is best for the company or in accord with bylaws. Breach of fiduciary duty to the corporation.
· Sears entered the credit card business and lost lots of money.

· Shareholder sues in Illinois federal court under NY state law

· Previous suit filed in NY trial court for claim under NY law

· Illinois suit names 4 additional defendants and 3 additional causes of action.

· Court holds that the differences are more superficial than substantive because all 3 additional causes of action rely on the breach of fiduciary duty by getting into the credit card business or the manner in which they did it.  

· The few differences in shareholders don’t matter because suing on behalf of the corp.

· There is an unflagging obligation, but there is a two-part test to go forward.

· Two-part test

· Determine that the current state and federal action are actually parallel, litigating substantially the same issues.

· unflagging obligation but exceptional circumstances: 10 factors of exceptional
· Avoid piecemeal or Duplicative litigation (doesn’t parallel have to be one or the other.  If it’s parallel you have a reason not to go forward. (neutral)
· Inconsistent verdicts is red herring because if once one court decides the parallel case the other is precluded form deciding otherwise (same parties), it’s a race to make the decision.

· Unique piece of property (neutral)

· Inconvenience of the federal forum (not inconvenient)

· Order of entering the forums (2 weeks, neutral)

· Source of governing law is state or fed (NY, but always in diversity is state law)

· Inadequacy of state law

· Relative progress of the courts

· These factors are all piled up, it doesn’t matter, the second phase is duplicative of the first phase of the case.

· The court just doesn’t want to have parallel cases despite the unflagging obligation in a garden variety circumstance, this one is garden variety, just doesn’t want to do it.

· 4th circuit, really hard to get Colorado River stay.

· Know the policies that underlie the abstention doctrine, not the 10 factors, not the specific kinds except for Colorado river abstention: We don’t always have to go forward if there is duplicative, piecemeal litigation in state court.

· In domestic relations and probate the fed court doesn’t have to take jurisdiction, even in diversity cases.

· Such cases belonged in ecclesiastical courts traditionally, not a statutory exception.

· Some people think the court has gender issues, thinks these cases are not important, State courts are more adept and have more experience in dealing with these issues. (Because the fed refuses to hear them).

· Don’t want fed jammed with divorces

· Marshall v. Marshall, will hear tort suits but not domestic suits. (Bankrupcy jurisdiction).

· Hypo: Fed original or removal jurisdiction over all cases and controversies consistent with Article III.  May decline or accept jurisdiction depending on the importance of providing a federal forum for the dispute.
· Too vague, would bring a lot of cases into court.  

· Less complicated statute

· Courts would start to articulate which cases are ok and which aren’t, courts would write common law on top of the statute.

· Allows minimal diversity, enacting Gibbs writ large.

· Large degree of unpredictiability.

· Courts don’t have to hear anything.

· Hypo II: Fed original or removal jurisdiction over all cases and controversies consistent with Article III.  May decline or accept jurisdiction depending on the importance of providing a federal forum for the dispute. In exercising discretion, consider the following factors in the following manner:
· Arising under federal law?

· Diversity?

· Plaintiff’s choice of forum? [Plaintiff should have some knowledge of the nature of the suit]

· Should federal courts be the exception or the rule

· [Make certain things necessary, rule out certain things]

· How would you write your own subject-matter jurisdiction statute, what has been taken into account previously, is that good or bad.
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Typical Complaint

· One sentence summary- police brutality action under civil rights act, section 1983

· SMJ- subject matter jurisdiction, pursuant to 28 USC ____.

· In personam jurisdiction 

· Venue-which of several applicable courts case is filed in.

· Parties- person and citizenship

· Factual allegations

· Counts, constitutes a _______ in accordance with law ________.

· Prayer for relief

V. Choice of Law

Horizontal choice of law, Maine state law vs. Mass state law. Vertical: Federal vs. State.

Alabama RR v. Carroll- Worker (Alabama), RR (Alabama), injury occurs in Mississippi.  Defective condition that causes injury was present in Alabama and should have been inspected in Alabama before entering Mississippi.  It was someone’s job to do precisely this thing, a fellow-servant.  
The state in which injury was inflicted provides the cause of action, and is the law under which the case will be decided.  Mississippi law applies to all aspects of the case.  

· The ability to sue for negligence depends on the actual injury.  The last event is controlling because it gives rise to the cause of action, so that state’s law should govern all aspects of the case.

· If the court has personal jurisdiction, they will hear the case and apply the other state’s law.  

· Judge in one jurisdiction is probably not qualified to rule on law of other jurisdiction, but they still do it.  

· Foreign court on domestic law is not binding, but may be considered persuasive.

· Alabama trial court ruling on Miss law would bind Alabama court unless Miss definitive ruling had intervened.

· Appeals would go to the Alabama appeals court.

· First restatement approach to choice of law: the place of event that creates a cause of action is the law that will control the proceedings.

· Vested rights theory: the law of the state where the right to sue invests controls the entire case.

· Only applies to substantive law.  Every court applies their own procedural rules; type of paper, time limits, etc.

· Some issues sit right on the line of procedural and substantive, such as statute of limitations.

· Procedural: Stat Limit is just a time-limit, governs when you have to come to court.

· Substantive: Stat Limit controls the cause of action.

· Repose value, after a certain amount of time, no more lawsuit, so that defendants are free to act without fear of lawsuit and invest the money.  

· Easy to apply rule to Alabama/Mississippi, the easy rule helps us avoid litigation.

· Not responsible for contracts, just torts.  But in Contracts formation issues being proper, governed by the law of the place where the contract happened.  Issue to the performance of the contract were governed by the law of the place of the specific performance.

· Property, usually governed by place where the realty applies.

· Responsible again- First restatement universally accepted until withering attack from law professors.  Problems:

· In figuring out where cause of action arose, how do I know which law applies.  It’s circular.  We make a choice of law decision to determine where the cause of action arose, and then we use the cause of action to make the choice of law.

· Sometimes a transaction may give rise to a tort lawsuit and a contract lawsuit.

· Engine part blows up: product liability or breach of contract?

· Tort rule might be where the damages occurred, rule for contract may be where the contract was performed.  Which do you apply when they conflict.  Characterizing the issue allows us to make a choice of law, but also requires making a choice of law to characterize.

· Bizarre implications: entirely fortuitous where the train decouples.  Even worse now with airplanes, cause of action arises in North Pole.
· Contributory negligence and guest statutes annoyed judges.

· Courts jump ship and follow the academy.

Babcock vs Jackson.  Both citizens of NY.  Accident occurred in Ontario.  Ontario law does not give a cause of action, because only commercial drivers are responsible for accident (guest statute (garden variety driver not responsible for garden variety negligence, but prove gross negligence).  Sued in NY claiming NY law because there they have a cause of action under normal negligence.

· Under first restatement rule the NY law does not apply to substantive issues, but only Ontario law because that is where the injury occurred (also happens that the negligent conduct occurred there).

· Court holds that NY law does apply.  Comparing relative contacts and interests of NY and Ontario, the concern of NY is much greater.

· The court starts splitting up the case and applying different laws to different parts of the case. [Substantive vs. Proceedural?]

· Whether the conduct was in fact negligent (Ontario Law)
· Ontario has a greater interest in deciding what interest is negligent within it’s own borders.

· Whether the cause of action exists because of the relationship of the parties (NY law)
· NY has a big interest in deciding who can sue who in their own courts.

· Purpose of guest-host statute to protect defendants against ungrateful guests and prevent fraud. (Tort law may deter unwanted conduct)

· No Ontario interest in whether NYers defraud NY insurance company.

· May be an Ontario interest in preventing ingratitude of passengers in Ontario.

· Ontario may be regulating conduct from over-deterrance- Don’t want people driving to slow on their roads.  don’t want people to be afraid to have friends ride with them.  [really an issue of mixing laws, and creating unpredictable/unexpected/unwanted consequences]

· Which policy is really being furthered by the statute?

· Babcock researched leg history; Neumier found the leg history was wrong.

· Babcock creates a center of gravity analysis which becomes a state interest analysis, which leads to the second restatement’s interest theory.

· 2nd Restatement, everything refers back to section 6.  States follow own statute on choice of law.  When no directive, consider:

· Relevant policies of the forum (good)

· Needs of interstate systems

· Relevant policies of other forums.  (Alabama wants to protect interests of their citizens and wants them to win)

· Justified expectations 

· Very hard to administer this rule, increase the volume of litigation.

· Neumeier, Driver (NY) hits Ontario man and kills him in Ontario.  Wife sues for wrongful death.

· Court of appeals dismissed the case by applying Ontario law.

· Under NY law the NY party loses.  Court chose law to make their citizen win.

· Court of last resort in a big state, lots of business, lots of cases.  Decided Babcock and Tooks on essentially the same facts: [We will extend our state standard of care rules to protect our own citizens, but not citizens of other states that have a lower standard of care].  

· First restatement cares about where the accident occurs.  Neumeier cares about the citizenship of the parties.

· Rule 1: Defendant and plaintiff from same jurisdiction, restatement 2

· Rule 2: Restatement 1

· Default to Restatement 1

· Causes unpredictability, more litigation.

· Following the law professors causes problems.  Increases litigation,

· Auten v. Auten was a pebble.

· Babcock was the boulder, split issues, increase litigation. 

· 25-40 follow second restatement

· 10-15 hold on to first restatement, and laugh at CA and NY.

· Parties write contractual provisions to specify which laws apply, and courts will generally allow that.
Really annoying tort rules

· Fellow servant (common law)- One low-level employee injured  by negligence of another low-level employee, company is not liable.

· Some states replaced by statute with respondeat superior (the boss is responsible) when employee negligent in carrying out duties as an employee.  Some judges replaced it as well.

· Alabama has by statute repealed the fellow-servant doctrine, allowing respondeat superior.

· Mississippi still has the fellow-servant rule.

· Contributory negligence (common law)- tort rule that if the plaintiff did anything wrong, the plaintiff can’t recover.  Defendant 99% negligent, plaintiff 1% negligent, contributory negligence, no recovery.  No we use proportional negligence.
· Guest statutes (statutory) garden variety driver not responsible for garden variety negligence, but must prove gross negligence.
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First restatement- vested- last action giving rise to cause of action (at least in torts)

Statute of Limitations: Forum always applies it’s own procedure.  First two provisions seem nice and clear, 603, 604.  

1. If forum statute of limitations kill the suit, kill the suit. (procedural)

2. If the forum’s statute of limitations allow the suit, allow the suit. (procedural)

3. If the law in which the cause of action has made the cause of action conditional on being brought within a time-limit, kill the right.  When has state incorporated time limit into definition of the right instead of just making it a condition of exercising the right.  If applies to lots of rights it might be a general procedural rule.  If the specific statute provision creating the right also states the time limit, it may be part of the definition.  If it is another provision of the statute, it is just procedural.

Criticisms: Circularity, last action depends on which law gives rise to cause of action.

· Which state’s law

· Bizarre results, North Pole, plane crash.

Second restatement- 


The state with the biggest interest in deciding the issue, the greatest connection or contact to the parties.  May be issue b Issue

Criticism

· Much ado about nothing, lots of interests; really presumed like first restatement, just gives rise to a lot of litigation

Section 142, limits to the forum’s procedure

Where Geographically we allow plaintiff’s to sue defendants. 
VI.  In Personam Jurisdiction

Three kinds of lawsuits

1. In Rem (Penoyer calls Quasi-in-rem and in rem case).  Case caption: In Re No 4 Privet Dr.  Some piece of property is apparently being sued, as if you are proceeding against the piece of property itself.

a. Drug transaction gov seizure.

b. Court exercises physical dominion, grabs the laptop and arrests it.  Lawsuit begins by arresting.

c. Purports to adjudicate this piece of property against the entire world.

d. Provides greater protection to the subsequent buyer.

2. Quasi-in-rem

a. Begins with court exercise of physical dominion (attaches the property)

b. But only purports to adjudicate the rights of 2-3 individuals in regards to this property, not the whole world.  

c. May be used to prevent defendant from absconding with the money they might end up owing the plaintiff.

d. One casebook says that cause of action must be related to the property, and one casebook says it doesn’t.  

e. Jurisdiction is supposed to be separate from notice, but notice always ends up being part of the discussion.

3. In Personam cases, 99% of lawsuits

a. Plaintiff sues Defendant, plaintiff wins, defendant hides assets.

b. Lawsuit 1 on the merits (may even sue in a state where defendant has no assets)

c. Lawsuit 2, to effectuate the judgment in a state where the defendant has assets.

d. Full faith and credit clause obligates the second court to effectuate the first court’s judgment only if the first court had in personam jurisdiction.  (effectuate meaning honor the judgment without revisiting the merits.

e. Arises most generally when default judgments are given

f. Second court decides whether the first court had in personam jurisdiction.  If he defaulted in the first court, personam jurisdiction is the only thing he gets to litigate there.

g. Can only be litigated once.  The only way in personam jurisdiction can be used as a defense is in a default judgement.  If the defendant shows up and the court decides they have in personam jurisdiction, defendant can no longer bring that up as a defense.

h. Might be good not to show up because your local court might be more sympathetic to you.  

i. If you show up you must assert lack of in personam jurisdiction (limited appearance) right away, otherwise you consent to in personam jurisdiction.

j. If first court doesn’t have in personam jurisdiction, the second court can relititgate.  

k. First court can always decide in personam jurisdiction unless defendant doesn’t show up and default judgement is entered.

Pennoyer- establishes rules of law that we purport to get away from but that keep coming back to us.

1. First case: Lawyer sues Neff for legal fees for a tract of land in Oregon.  Defendant is not in Oregon.  Lawyer helped landowner get land grant for the property, suing for fee.  

a. First lawsuit not about property, but was a garden variety in personam lawsuit. 

i. First lawsuit may have been before the landgrant.  

ii. Default judgment for the plaintiff, no personal service of process.

1. Personal Service of process is being given official notice of court appearance and copy of the complaint.

2. Also called tag jurisdiction, I have to tag you.

iii. Newspaper adds given instead.  He doesn’t show up.  Default judgment.

b. Plaintiff waits until land grant appears, takes judgment to sheriff and asks for property to be seized and sold.  

i. After property is arrested, Plaintiff buys the property, and sells it to Pennoyer (future governor).  

ii. Defendant comes back and finds out his property has been sold.  Claims he never gave up property because he was never sued.  The first court had no in personam jurisdiction over me because of failure to serve proper notice, so the judgment was invalid, the sheriff’s sale was improper and I still own it.  

c. Both courts in the same place.  Turns on whether first court had in personam jurisdiction, which is the case. Because:

i. Not a citizen of the state

ii. Never personally served with process

iii. In personal jurisdiction involves tagging (now overruled)

1. Tagging ensures the defendant knows about it.

2. But actual notice would not have been enough for this court

3. Not subject to jurisdiction unless a resident of state, is found for notice within the state, or voluntarily appears in the state.

4. State has territorial jurisdiction within it’s territory only, and we don’t want to project state power beyond state borders.  Federalism was important, states were co-equal sovereigns.

5. Otherwise there might be violence because of conflicts of jurisdictions.  

iv. Process serving must occur within the state.  Highly territorialized limit on in personam jurisdiction.  Became a bigger problem as transportation became easier.  

2. [First court only has in personam jurisdiction if the court serves the individual within the jurisdiction, or the defendant voluntarily appears even without service within the state.] 

Cars, Contracts and Corporations.

Car passes into South Carolina from North Carolina and kills a dog in S. Carolina.  States started to pass statutes.

1. Coming into S. Carolina requires appointing an agent who can be served if you do something with your automobile.  (People just don’t appoint an agent, and state still can’t enforce the rule because they can’t tag you).

2. Bringing car into S. Carolina is an automatic appointment of Sec. State as agent in S. Carolina for service purposes, so long as Sec forwards notice to you. (S. Carolina law violates due process).  Court in 1930’s upheld the tag.

3. The only part of Pennoyer that is still binding is that the in personam jurisdiction is the due process clause of the constitution, which prevents states from expanding their jurisdiction beyond their own territorial limits.

4. Corporations are wherever they are doing business, even if that is not their principal place of business (International Shoe Co.)

5. Contracts made over the phone or by mail, where is the contract made.  

International Shoe Co

Facts: Multiple salespeople operating in Washington state, renting some semi-permanent places of business, has shoe shows, salesforce refuses to sell the shoes there, but agrees to accept and forward an order to the central office in St. Louis.  Don’t set prices.  Employees live and work in the state.  International shoe is not paying employment taxes and sues international shoe by tagging a shoe salesman but can’t tag a higher official.  Mails a certified copy to the corporation.  No question of notice.  Shoe claims no in personam jurisdiction in special appearance.  
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Rule 4: Serve process on a corporation by serving on someone with authority and not a salesperson.  Lower-level employee may never transfer the notice along.  

Court rules that the service that went to St. Louis was sufficient, and service on the salesman was sufficient to tag because international shoe has a sufficient number of contacts within the state of Washington, implicating the company has the benefit of the laws of the state and should be accountable to those laws for personal jurisdiction.

· Under this reasoning, Missouri employee could sue the company in Washington state.  

· The contacts between the Company and the State of Washington are related to this litigation, and this matters to the decision.

· Pg 79 middle: some operations are so broad in the state that we can get in personam on any issue (ends up being very rare). (General Jurisdiction)

· In this case the contacts (activities) give rise to the litigation (specific in personam jurisdiction).  

· Activities of the corporation giving in personam jurisdiction actually gave rise to the litigation.

· Specific used so loosely that general jurisdiction may not need to be resorted to that much.

· Minimum Contacts still required.

· In International Shoe minimum contacts required between the defendant and the state.  Later changes.

· Minimum contacts are the only thing held over from Pennoyer, the 14th amendment due process clause (applies to the states).  

· Justification for minimum contacts test: enjoying the benefit of the state’s law.

· More fair to allow in personam jurisdiction when the defendant has benefited from the state’s laws (even by doing business there).  

· Tagging no longer required, may or may not be sufficient.

· Purposeful availment makes sense in people doing business and contracts.

· In tort cases, few people intend to commit a tort.

· Justice Black’s concurrence: Thinks State of Washington has an interest in this case as a plaintiff, beyond the interest of the court.
· State wants to settle the unemployment issue.  Strong state interest in collecting taxes.  Ruling otherwise would say that sovereign state can’t collect taxes in their own state.

· Due process rights are for the defendants, and not the plaintiff?

· Rules vs. Standard

· Subject matter jurisdiction is more rule-bound (30-day time clock).

· Remand Fed court to state court is not appealable except for civil rights cases.

· Once all intricacies are known, they can be applied to any outcome.

· International Shoe minimum contact standard, we must figure out how to apply it.

· Courts must apply to many fact situations and we then reason by analogy.

· 1945

McGee: Insurance Policy holder in CA with out of state insurer.  This is the only policy in CA.  Never advertised for any other business there.  Business all transacted by mail, no evidence that any officer or director ever been to CA.  

· Court holds that the contact through mail are sufficient to grant in personam jurisdiction

· Suit based that they have a substantial basis within the state.

· The state of CA has a strong interest in protecting the rights of its citizens and redress wrongs against them.

· Plaintiff may have interest in holding in CA because all witnesses in CA, expenses to move.

· If not enough money at stake, cost of litigating in TX may exceed benefit of suit.

· Court system has interest in efficient dealings.

· No due process clause issue.

· 1957

· Cause of action arises under CA statute: unauthorized insurers process act.  Require registration within state and designation of agent.
· Seek a declaratory judgment in TX state court that the suicide makes no payment required.

· Would the TX state court have in personam jurisdiction over the dead guy?

· The mail went both ways.

· The insured has benefited from the laws of the state of TX, perhaps lowering the premium on the policy.

· CA has a clear interest in protecting small and moderate claimants (David v. Goliath).

· By passing a statute, the state has manifested a strong and clear interest in regulating insurance companies.

· Court says: It is sufficient that the suit is based on a contract that has substantial ties to CA.
· Hanson v. Deckler

· Trust is a separate entity, Trustee gets paid. Inter vivos trust (while alive).  The money that went to the trust is no longer subject to her will.

· Trust can avoid tax payments, so heavily regulated.

· Rich lady PA, trust in Delaware, lady moved to FL, 8 years, didn’t ask for permission.  Mailed back and forth.  He could have stopped being trustee

· Before dying changed beneficiaries to people not in the will (not legatees)
· If trust valid go to beneficiary, if invalid go to legatees.

· Indispensable parties: someone necessary for the adjudication of the lawsuit.

· FL litigation invalidates trust, while Del. Law finds trust valid.

· SCOTUS: FL contacts are minimum.  Divided court.  DEL controls
· Never solicited (neither did McGee)

· No transacted business (as much as McGee0

· No assets

· Different from McGee in that 

· Inconsistent judgments, (huge incentive to file multiple lawsuits)

· Unilateral activity cannot be controlled by the trust (CA McGee policy originated in CA, trust did not originate in FL)

· Trustee could have broken off the relationship

· Delaware state interest in regulating trusts and Florida state interest in regulating execution of wills and less importantly, some money was coming into the state.  State has an interest in attracting rich people to be in the state.

· Did Florida ever pass a trust protection act requiring appointing agent for service of process in Florida, then very close to McGee.

· This case is the law.  The key distinctions are:

· Unilateral activity, the rich lady moving, without the trustee having any control.

· Maybe different if Plaintiff could have waived around a FL statute addressing this issue.

· Why does the state interest matter when it’s a constitutional issue?

· Maybe the statute helps to interpret constitutional provisions.

· Statute activates the constitutional issue.

Contract Cases: Purposeful availment.  (Makes less sense with torts).  

Volkswagon v. Woodson

· Robinsons’s sue retailer, distributor, importer, and manufacturer for dangerous car.
· Plaintiff from NY, retailer in NY, Distributor (NY), Importer (~NY), Manufactuer (~NY)

· ~NY pay for NY defendants to avoid removal to Federal court by preventing complete diversity

· We now have a one-year time clock on diversity actions for removal.

· Case filed in OK state court.
· OK state courts tended to give bigger payouts than the Federal courts.

· Volkswagon got to better jury and won.
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Pennoyer- highly territorial focus. 

1. Hard and fast rule that in-state service of process (tag) required to exercise in personam jurisdiction to prevent state power from extending beyond state boundaries.

2. The relevant limit on state power is found in the 14th amendment

3. More structural approach based on state power instead of defendant rights might have evolved from basing on full faith and credit.  

Cars, contracts, and corporations began to show the limits of the traditional approach and erode the state territorial focus in Pennoyer, which was finally cast aside in International Shoe.

International Shoe, Defendant’s contacts matter, other issues might as well.  There must be a place where everyone can be sued (general jurisdiction for each individual).  Disputes arrive when plaintiff want to sue defendant in another place using specific jurisdiction, so contacts must be related somehow to the cause of action.  Gives minimal contact standard and lists some concerns, but these are not hard and fast rules.  

McGee (Insurance) compared to Hanson v. Deckla (Trust)

9-0 in personam jurisdiction     No jurisdiction.  Inconsistant rhetoric  Difference:

· Purposeful availment makes a lot of sense in contract cases

· In tort cases the purposeful availment doesn’t make as much sense because few people intend to commit a tort.

· Hanson focused on the unilateral act of the woman moving to FL

· But trustee continued business relationship for 8 years, is continuing all that different from starting.   

· Had there been a specific state statute in Hanson may have mattered.

· In Volkswagon there were 4 parties in the chain giving rise to the product causing harm.  
· Primary theory is a design defect, but sues all 4 anyway.  

· Get ride of lower two, creating complete diversity so that D can remove to Fed, where lower damages are awarded.

· Why no in personam jurisdiction?

· No minimum contacts.  Forseeability alone is insufficient.
· It was foreseeable that the car might be driven in OK

· The forseeability that matters is forseeing being haled into court based on his own conduct .

· Virtually no contacts between D and OK.  Hard to anticipate being haled into court in OK.

· The Court really wants to limit in personam jurisdiction in moveable objects.  

· Stream of commerce problem

· Focuses on D. minimum contact when applying to the facts of the case, but also considers the state’s interests (accident occurred there and wants to regulate highways and protect people), plaintiff’s interest in a convenient forum

· Whose law will apply? (OK as the place of the accident in the first restatement) (Under second restatement may be the place of manufacture or design.  

· The shared interests of the several states in shared public policies (interstate travel regulation)

· May be a place to read into statutes for things we don’t like.

· What if plaintiff was from OK who never had left OK.  Why does plaintiff matter if it’s a D. 14th amendment issue.

· Brennan thought OK had a strong enough interest in the case, and that because cars are specifically designed to move it is highly foreseeable that the cars being sold would leave New York.  Forseeability depends on which question you ask: OK foreseeable, any non-NY state.  Sell the court on a broad or narrow question.

· What if the retailer had sold cars in OK but this car was sold in NY.  

· You can make a purposeful availment argument.

· What if the car retailer sold only twinkies in OK. Purposeful availment still applies, but the contacts are unrelated.  It’s specific jurisdiction depending on unrelated contracts.

Kulko vs. Superio court- Tearjerker in Personam.  Divorced man has kids in NY, wife in CA.  Buys daughter a ticket to go see mom.  Second child goes to CA without the knowledge of the dad, mom wants child support agreement modified, goes to CA court.  CA court allows litigation in CA because he bought one of the tickets.  SCOTUS reversed: the one act of sending the child out does not erase that the marriage, the divorce, etc. all took place in NY.  Court said there was no purposeful availment even though the D took specific action towards the forum.   It’s not fair to give them jurisdiction just because he did this one thing he had a really good reason for doing.  Purposeful availment works well when you do it to make money, etc.  
· Court rejects here but later keeps coming back to the effects tests.

· Action in state A forseeably causes effect in state B, is that sufficient to allow in personam jurisdiction.  

· The father doesn’t care where the mother lives, isn’t targeting CA or the CA market, but just wants the kid to be with the mother.  Court: not sufficient here but maybe under certain circumstances.

Burger King v. Rudzewicz

· Franchise based in FL, local franchise in MI, local stopped paying and FL sued in Fed court.

· Burger king had an agent in MI that worked out normal stuff, harder questions settled by talking with office in FL.  

· MI law would apply because most of the contract was formed there except that the contract specifically chooses FL law.  

· Courts will uphold choice of law in contract unless completely ridiculous.

· Upheld if related to one party or the other or a state with a well developed business law (NY and Del).  

· SCOTUS (Brennan thinks in personam jurisdiction applies to everything):

· Continuing relationship with FL franchise

· Notice given by the contract choice of law

· No evidence it would be unfair.

Asahi- motorcycle accident where wife is killed.  Tire explodes, allegedly defective tube valve.  

· Valve manufactured in Japan, Tube manufactured in Taiwan.  The valve goes into the tube.
· Plaintiff sues several people all of which are dismissed except for the tube manufacturer who cross-sues the valve manufacturer.

· In personam jurisdiction discussion focuses on constitution because most all statutes go to the extent of the constitution.

· Superior refuses to quash, appellate reverse, CA SC reverses, SCOTUS: 9-0 no jurisdiction.  4-4-1 split

· O’Connor

· Awareness of stream of commerce alone is insufficient, even if aware of some likelihood will get to CA.  

· There must be something more.  Such as

· Advertise or marketing  in that or directed to that state

· Design product specifically for use in that state (CA has specific air quality standard)

· Provide help line for regular advice for people in that state.

· Discusses product (singular)

· Brennan

· Forseeability without unpredictable currents or eddies is sufficient

· WWV selling cars in OK would be sufficient.
· Discusses products.

· Stephens

· Over 100,000 units delivered each year for several years

· Minimum contacts analysis not always necessary, most important is excluding what is unreasonable and unfair.

· Extreme burden on D.

· Worried about projecting US law abroad.

· Not just by choice of law, but also by haling foreign companies into US courts where large awards are given, contingency fee arrangements, broader discovery rules.

· No full faith and credit clause to enforce judgments internationally.

· If case allowed to go forward, the Jap court likely not to enforce agreement, wasting time and creating friction between the two parties.

· Ca lost interest in not having any citizen as a party in the dispute.

· All that was left was an indemnification action between to foreign parties, when should we decide whether or not to apply in personam jurisdiction?

· In Asahi it seems to matter that the case changed to only be between foreign parties.

· Decide it all at once.  But witnesses in Japan, contract not in English.

· Once circumstances have changed (by settling) does it make sense to reevaluate in personam jurisdiction once again.  

· Once they said they had jurisdiction, don’t they still have jurisdiction.

· So it’s weird that O’Connor is looking at this post hoc. (comparable to removal, at any point at which you loose jurisdiction maybe change; but in personam is based on constitution.

· Having in personam jurisdiction can be trumped with the doctrine of venue, a more convenient forum exists.

· Brennan or O’Connor on stream of commerce

· Forseeable is preety reasonable?  But what about Parry.

WWV Factors

· Defendants contacts

· Related

· Unrelated

· State’s intent ( a statute)

· Plaintiff’s  interest/contacts

· Interstate judicial system

· State’s shared interest in fundamental social policies

· Kulko

· Purposeful availment should consider 

· where relationship initiated

· alternative reasons for availment (non-economic)

· Burger King

· Nature of the parties (David v. Goliath) (Business, personal, big, much bigger than other) 

· Stephens argue that the difference in resources, sophistication of business knowledge between the parites

· Doesn’t rewrite contract, but wants to take the oppression into account in deciding whether to apply in personam jurisdiction.

· Choice of law

· Makes a lot of sense in contracts, but less sense in torts just like purposeful availment because torts by nature are halfhazard.

Parry

Japan – Japan- Cal  - Idaho – Idaho- Utah.  Maul is highly moveable.   Do we draw the lines with cars?  Stephens didn’t reject IIA.

Perkins v. Benquet Mining- Normally operated in the Phillipines.  Suit for non-payment of dividend.  President was in ohio because WWII kicked him out of Phillippines.  Suit subject matter pre-dated the move to Ohio.
· There must be a place of general jurisdiction for everyone so that they can always be sued.  Ordinarally general jurisdiction would be in Phillippines, but because of lengthy 
· General jurisdiction infrequently resorted to because specific jurisdiction generally depended on contacts, not so hard to get.

· Contacts related to the suit are more important than non-related contacts.

· Personal Jurisdiction also requires constitutional and statutory grant, but less statutory action because the statutes (long-arm statutes) mostly extend to the constitutional limits (like 1367a for subject matter jurisdiction).  Leading us mostly to explore the constitutional limits.

· Long-arm statutes may list 10-20 specific circumtances (contracts, car accidents, etc) for extending jurisdiction, and then say, anything else that is constitutional.

· A few states leave out the last clause, meaning you have to fit into one of the statutory provisions.

· Fed Courts decided a long time ago not to create a common law long-arm statute.

· Fed Long-Arm statutes are in Rule 4 of Fed Proced.  Most commonly 4k1a

· Piggy-back rule: a federal court can exercise in personam jurisdiction if it would sufficient for the state court in which the federal court sits.  

· Does 14th amendment due process apply to federal court due process? No, applies just to states.  Applies only through 4k1a.

· 4k1c- when a particular federal statute says it’s ok to serve process in this way, you can do it.

· 4k2- when the applicable state law is difficult to determine.  Claim must arise under federal law.  Defendant cannot be subject to jurisdiction in any particular state, or they must go there.  Must be consistent with the constitution.  

· Defendant must identify where he can be sued.

· 4k1c example- Go video

· Alleging conspiracy for refusing to make dual deck VCRs.

· Sued in Arizona makers of electronic components and movie studios.

· One statute allows service, the other grants venue, can they be used together?

· Sherman Act (1) prevents restraint of trade on penalty of jail

· Court rules that contacts are determined by the whole country and not just Arizona.  Statute creates worldwide service of process.

· Defendant concedes relevant contacts with US, just not Arizona.  

· Problem with contacts analysis is that component manufacturers are accused of not doing something, accused of not making certain US contacts.

· The courts think that the source of the claims matter in decided which minimum contacts analysis to apply.

· Greiner thinks that the court should decide which minimum contact analysis to apply.

· Does sitting in diversity applying state law for state cause of action create a constitutional limit on in personam jurisdiction, minimum contacts of state or nation.  

· Is it the court or the source of law.  Court is federal, cause of action is state.

· Dimensions 

· Court: state or federal

· Source of claims

· State

· Federal

· Arising under

· Diversity

· Long-arm authority

· What if the Fed Gov wants to authorize worldwide service of process to a states milk regulating law (Consumer protection).

· What if the state court adjudicates federal law over which there is worldwide service of process (why doesn’t the D remove?

· 1445d (Pg 256 of supplement)- Civil action arising in state court under violence against women act, by specific statutory provision the case can’t be removed to Fed court.  State court, federal law claim.
· Are constitutional limits determined by the nature of the claim or the nature of the entity exercising power? Greiner things nature of entity, but courts suggest nature of claim.
4K2- (Will come to dominate civil business litigation more in national and international spheres)

Pyrenee: Liberian corp suing Hong Kong corp.  Wocom doing business in US.  Accused of doing fraudulent business in US under US law.  Sets up dummy company, buys from client at low price, and then sells for higher, violating brokerage fiduciary duties.  Happens by computer program.  

· Wocom in Hong Kong and isn’t really doing business in Chicago, just having other people do it for them.

· Pyrenee also located in Hong Kong, but lived in CA for some time and when he alleges they mishandled his accounts.  

· Alleging violation of a federal statute.  Part of which that trades that were supposed to occur in Chicago didn’t occur in Chicago because trades have sniffers and they wanted to avoid detection.

· Problem in minimum contacts analysis because alleged contact should have occurred in the jurisdiction but didn’t.

· Court says that minimum contacts test is met

· Lawsuit was in Federal court in Illinois

· Should state or nation be the source of contacts?

· Some are in CA

· Some supposed to have happened in IL

· Trades subject to US FTCA laws.

· Not clear exactly where you would go in a particular state, but mostly clear contact between company and the nation because the company acknowledged they are subject to US law (and supposed to take place in IL; and operations took place in CA if unit of analysis is entire nation).  

· 4K2 requires it be an arising under.  National Contacts are sufficient.  National contacts are probably also sufficient in 4k1C if federal court using federal cause of action based on congressional statute authorizes worldwide service (Go Video).

· Pg 78 (104 of casebook) II.A

· In Federal question cases the prima facie case must 

· Comply  with 5th amendment due process
Traditional In Personam Jurisdiction

· In Pennoyer in personam jurisdiction required tagging, physically in the state.

· As in personam jurisdiction is extended, it becomes difficult to distinguish from in rem and quasi in rem.

· Harris v. Balk.  Harris (NC) owes Balk (NC) who owes Epstein (MD).

· Harris visits MD and Epstein get judgment against Harris for the money Harris owes Balk.

· If this was an in personam case, Harris doesn’t owe Epstein.  It’s a quasi in rem case, arresting jurisdiction over the debt owed to Balk.  Harris agrees.

· Balk in NC and unaware of the lawsuit and may have had defenses against Epstein, because the real party in interest had no notice of the case.  The thing is a debt.  Wants money from Harris.  Sues Harris in NC.  
· NC court says MD had not jurisdiction

· Epstein was trying to arrest an asset of Balk (Harris’s debt)

· Rules of procedure did not require Balk being notified, but he was (probably by means of nailing to the courthouse).

· SCOTUS overrules NC and finds the debt follows the debtor, is located wherever the debtor is and can be attached wherever the debtor is (even without notice to the debt owner, because owners are supposed to watch their property.  But there is not sign put up on a person.

· Attaching property (incorporeal assets) problem

· Pre-International Shoe- no longer good law.

· Harris v. Balk overruled by Shaffer v. Heitner

· Del. Law states that buying stock in Del. Makes attachment of stock in Del. Court possible.  Del. Corp. Stock is located in Delaware.  Unfreezing requires submitting to in personam jurisdiction on any cause of action.  

· Del. Uses the fact that people want to avail of it’s laws by buying stock in it’s corporation to submit to Del. Law.  

· Quasi in rem jurisdiction that can only be unfrozen by submitting to in personam jurisdiction.

· SCOTUS held that fiction of proceeding quasi in rem against an incorporeal piece of property is really a proceeding against the owner of the property (may apply to corporeal property as well).

· Quasi in rem only allowed with minimum contacts.

· Everything now is subject to International Shoe standards.
· Owning stock in Del. Corp is not sufficient unless related to the cause of action.
· Del. Shortly thereafter passed law limited to officers of corporation, (which would have worked in this case).

· Burnham v. Superior Court

· Married in WV, moved to Jersey and have two children and live 10 years before separating and agreed to file for divorce based on irreconcilable differences.

· Wife moves to CA, Husband files in NJ under abandonment but never serves papers, wife files in CA.

· Wife serves husband while in CA to visit children who live there.

· Husband appears special to protest jurisdiction.

· Never really been in CA before.  

· Brennan thinks it meets the minimum contacts by being in the state.

· But if he hadn’t been served in the state it probably wouldn’t be sufficient.

· 9-0 Court finds in personam jurisdiction 4-4-1.
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Fed District exercises personal jurisdiction according to the corresponding state law, as a matter of statute.

Any type of personal jurisdiction requires minimum contacts analysis-Shaffer v. Heitner (explode difference between quasi-in-rem and in personam

Now: International Shoe Analysis is sufficient, but may not be necessary.  There may be other ways to do it.

Burnam v. Superior Court, see facts above.  

· Tagged in CA, never been there before; no contacts with CA.  Locus of familial relationship (important in Kulko) in NJ.

· Holding: CA does have jurisdiction, 9-0 but very split reasoning; 4-4-1
· Scalia: Tag jurisdiction by being traditional and continuing in practice, among the most firmly established principles in jurisdiction, despite change from Pennoyer when tagging was the only means but now where it may not be necessary but is still sufficient.  

· Brennan: Longstanding tradition not as important as fairness, by staying there for several days he purposefully availed himself of CA law.
· Foreseeable that he would be tagged there.  Reasonable expectation of being haled into court.

· Scalia points out that it was only foreseeable because of the tradition.

· Brennan: tradition would not be sufficient if it were unfair.

· Text, tradition, originalism vs. Principles and apply to modern setting.

· Stephens: Really easy case, stop over-generalizing and trying to make law in this case.  The tradition of Scalia, fairness of Brennan, and common sense of white all make sense.

· Great cases, like hardcases, make bad law.  Overly broad statement or try to fix a tiny fact situation that’s troubling instead of sucking it up and making a good rule of law opinion.

· Tag jurisdiction is maybe preserved, 4 votes, 4 votes that not irrelevant but just a factor, and 1 we don’t know where it stands.  
· Greiner thinks even Brennan wouldn’t find it sufficient without the tag, but isn’t the tag just fortuitous as well.

Grace. V. McArthur

· 3 defendants sued for breach of contract; one served while flying over Arkansas (not flying to or from).  Isn’t the flight plan fortuitous?

· Post International Shoe (Post 1945), but court sees as an easy case.

· Court holds that Arkansas has valid jurisdiction over its airspace and anyone in it is in personam without minimum contacts analysis because of transient in personam jurisdiction (tagging).  

· If applied internationally, US could serve anyone flying through it’s airspace.  Might make people reluctant to travel through our country.  US has most plaintiff friendly courts in the world.  Jury trial, broad discovery, contingent fee arrangments.

· Not consistent with minimum contacts analysis.

· Makes the lines easier to draw, easier to administer.  Vague choice of law rules brings lots of litigation.
· Courts thought this was a dead letter for a long time; at least International shoe saves us from this.  Then Burnham came along.  Clear rules, uses text and tradition.

· So far as constitutional law, why should text and tradition tell us what is sufficient for in personam jurisdiction but not what is insufficient.

· Scalies says he doesn’t want to abandon international shoe and return to pennoyer, can still say this is proper because deciding what is sufficient is not deciding what is necessary.

· International Shoe can tell us what it sufficient.  Text and tradition can also tell us what is sufficient.  So why can’t they also tell us what is necessary? So we have an interpretive flexibility.  

1st amendment Cases

Calder vs. Jones

· Shirley Jones had article run on her in national enquirer claiming she was drunk.  She sued CEO, editor, reporter, publisher and distributor in CA claiming the large distribution in CA justififed jurisdiction. (No source sued)
· CEO and reporter caused an effect in CA which would ordinarily be sufficient, but because of the chilling effect on publication, the trial court wouldn’t grant jurisdiction.

· Libel used to require that the D. has burden to prove statement was true.

· 1960’s libel and slander said burden of proof is bad and causes a chilling effect.

· Should we be reluctant to impose in personam jurisdiction on defamation because of the chilling effect?

· 1st amendment places limits on substantive law, but not on questions of in personam jurisdiction.

· 9-0: Petitioner’s intended to and did cause injury in CA, this was sufficient to create in personam jurisdiction.  

· Primary participants in alleged wrongdoing aimed at a CA resident, they feel it where they live, sufficient for in personam jurisdiction- the effects test:

· Act in one jurisdiction creates a foreseeable effect in another jurisdiction (first seen in Kulko).

· Variant on the stream of commerce problem. 
· Except they say not enough aware it might go to CA, but put it out knowing effect would primarily be felt in CA. 

· What if no circulation in CA? In Griffens, not targeted at local of plaintiff.  

· In what sense was it intentionally aimed except that the victim happens to live there?

· Court justifies because the CA circulation is very big.

· What if she happened to live in WY?

· CA is linked to acting, she is an actor and it is directed at CA because of the special link of acting to CA?

· Primarilly directed at CA resident and jurisdiction is proper on that basis.  Libel is generally directed at a resident and will be more felt where that person lives.

· Decisions this broad have lots of justifications, but which one is real.

Griffis vs. Luban-
· Egyptology discussion, Minnesota catfight over Egyptology knowledge.  

· Online statement that degree out of cracker jack box

· No direction to Alabama, no evidence anyone in Alabama ever read.

· Court thinks these people are a bunch of morons.  $25,000 default judgement, so the merits are supposed to now be irrelevant if there was in personam jurisdiction.

· Lawsuit #2 where D has assets: supposed to not relitigate the merits and only decide jurisdiction.

· Merits become cloaked in jurisdiction discussion.

· Court recites facts as if deciding the merits; the merits in a sense decide jurisdiction by determining whether there was a harm and where it occurred.
· Since Calder is widely diversly interpreted, 3 part test

· Did D commit tortuous offense

· Was the harm felt most in forum

· Was the tortuous conduct specifically aimed at the forum.  

· Plaintiff must show that the conduct is aimed at the forum.

· Because of the internet defamation is really easy to commit.  People no longer have a cool-off time before publication, no editor reads it.  

· What is the real distinction between Griffis and Calder

· Griffis not making money off of her statement against Luban

· This is not a David v. Goliath situation, not involved in business

· Movie making targeted to CA, Egyptology not centered in Alabama.  

· If big Egyptology center in Alabama there might be a case.

· The chat room was a closed forum, whereas the paper was put out publicly.

· Can’t Shirley jones fight back against the defamation better than Katherine Griffis?

Which cout? Subject Matter Judrisdction (state v fed); In personam jurisdiction (geographic; 3 types); Venue (geographically, place within one jurisdiction).  
VII. Venue- Entirely statutory or judicially made up; not constitutional.
Colorado River says unflagging obligation to exercise jurisdiction when we have it, but forum non convienes lets us get rid of it.

28 USC 1391- Venue is layed, not exercised. Jurisdictin is exercised.
· Fed question and Diversity, either:

· All Defendants reside in same state, in any district in which one D. resides.

· District in which substantial part of issues arise.

· Specific in personam is so broad that cases end up being decided based on the venue doctrines.  Which judicial district can you sue in within a given state.

·  For A and B, the first two choices are the same.

· If all Defendants reside in same state, in any district in which one D. resides.

· In any district where substantial events or omissions occur.

· Default to in personam jurisdiction standard

· For C- Corporations

· Corp resides wherever it falls under in personam jurisdiction.  If multiple venues in a state, the one’s that has the contacts, or the most contacts, gets the venue.

· For D- An Alien can be sued in any district [Venue only, must still have in personam jurisdiction]

· Better law for you, well developed, etc.
· Jury pool and judges more supportive to your cause (rural, personal, south)

· Make as inconvenient as possible without trigger venue non conveniens.

Moving cases around in the federal system

· Before 1404a and 1406a, only way to move around was to dismiss under non convienes and force them to file again in a more convenient place.

· 1404- state substantive law follows the transfer
· 1406- state substantive law does not follow the transfer.
· Hoffman v. Blaski.

· Patent infringement action in N. Texas D.C.; Texas D., Patent infringed there, D. does business there.  

· Under 1404a wants to transfer to Illinois NDC.

· Plaintiff objects:

· The harm is done in Illinois where the plaintiffs are.

· In personam jurisdiction could be in Illinois, but not able to lay venue there.  Why?

· D. Concedes that P. couldn’t lay venue in Illinois.

· Texas moves trial to Illinois based on convenience of parties and witnesses and the interests of justice (really just cleared his docket).

· Plaintiff applies for write of mandamus in 5th circuit (TX): Transfer can be made since D. is waiving venue and is asking for it.  (in general D. can submit to venue and in personam jurisdiction, just not subject matter jurisdiction)

· Goes to Illinois, judge keeps it there.

· Illinois appeals say only applies to where Plaintiff could have brought, regardless of whether the D. agrees.  They grant the writ, order the Illinois court to send in back to Texas.  Rare within case circuit split compels SCOTUS to take the case.
· SCOTUS says 7th circuit was correct, since plaintiff can’t bring action in ILL the venue can’t be moved there.

· “where it might have been brought” applies to place where might have been brought and transfer, D. might move, might consent, but must be where could have been brought, and ILL couldn’t have brought venue.

· Supreme Court is trying to protect the plaintiff from defendant’s unilateral transfer which the plaintiff could not do.

· Might have been brought at the time it was, not under some other fact situations.

· Dissent: Gross discrimination won’t happen because 1404 says the interests of justice, and this will keep bad things from happening.

· Dissent doesn’t address the statute, just says words can be bent and interpret in terms of policy.  

· Maybe also means that you still can’t transfer to a venue where the statute of limitations might prevent the case from going live.  Which statute of limitations law do you apply?

· Judge in new location more likely to just kick the case out on the merits

· Do an exercise on 1391 and figure out why can’t be brought in Illinois (Arising under case)?

· Arising under, the federal law follows the transfer, but what about the home court advantage?  Jury pool.  Maybe the plaintiff really likes the judge draw in this case.
· After transfer, it still remains unclear do you apply the law of the transferee or transferor law.  Which circuit cases do we want to be bound by?

Van Duesen, Ferens, Klaxon 1404/1406 transfers and choice of law
Case is filed in state 1, moves to state 2 in diversity case.  Fed district court sits as a state court, applies choice of law rules of the state in which it sits.  

· If transfer from 1404a, state 1’s choice of law rules apply (just a change in courtroom), entirely for the convenience of parties (original plaintiff’s choice was proper, could have been filed in 1 or 2)

· Matter whether P or D asked?  No. (5-4) decision

· If 1406a (plaintiff’s choice of venue was improper), state 2’s choice of law rules apply.

· Statute of limitations usually in reference to state’s law.

· Files half in 1 and half in 2 because bad statute of limitations in 1, but wants to avoid inconvenience and wants to put the cases together.  D. doesn’t object and then moves to dismiss based on stat of limitations.  When plaintiff asks for transfer, to choice of law rules still follow the rule?  Yes.  Why?
· When D. wants to move, helps P keep their venue.

· Just lets P pick and choose their law

· SCOTUS just wants an easy rule and fewer cases.  

· Sometimes hard to figure out who made the transfer. P just waits for D to move for transfer

· What if court does it on its own? 

· Just because Stat Limit moves, doesn’t mean substantive law does. Most states consider Stat Limit procedural, even if not applying their own substantive law.  Just allows them in under the time bar.

· Statute for venue may be in response to Personam jurisdiction rules, helping us get some convenient place for litigation.

Cases filed in which venue is wrong, or if in the interests of justice, may dismiss or transfer to any district or division in which it could have been brought.

If venue is wrong but in personam jurisdiction is proper, it can be moved under 1406

Where in personam jurisdiction is improper but venue is proper, they can exercise jurisdiction-Goldlauer.  First filing is messy, don’t have venue or jurisdiction, under 1406 can move to a better venue.  The law does not follow.  They transfer it to somewhere with jurisdiction and venue

When a case is removed, we don’t care about venue.  No venue analysis when removed.  Only venue analysis if filing directly in Fed court, or state venue analysis when filed in the state court.
When does statute not do us any good? These only apply to moving to federal court.  If in state court and unremoveable, we can’t use these statutes.  If we think the better forum is international, we can’t move there either.  Before these statutes were passed we couldn’t even move between Federal courts, we could only use forum non conveniens.

SMJ, IPJ, and Venue, and then court can still decide not to hear the case.

Gulf oil factors:  Convenience of court and witnesses, can you force the witnesses to testify, congestion of litigation in court, jury duty in community.  Dismiss the case and plaintiff can refile somewhere else where forum is adjudicated to be more convenient.

Is judge sending to more convenient forum, or manufacturing a more convenient forum?

VIII. Forum Non Conveniens

Pipe Aircraft v. Reyno

· Small aircraft crash kills 5 scotts in scottland, registered by owner in UK, operator in UK, manufactured in Penn and Propeller manufactured in OH.  

· Laws more favorable here because of:

·  strict liability doctrine (some design of the plane cause the accident).  

· Decedents life not valued the same way as here

· CA court appoints Reyno (legal secretary for the attorney) to be administatrix.

· She commences wrongful death action in CA against US companies.

· Didn’t sue foreigners because of no personal jurisdiction

· Piper (Airplane) remove to Fed Court, then transfer venue to Pennsylvania, and propeller moved to dismiss for lack of personal jurisdiction or transfer to Penn (no forum nonconvienes claimed yet)

· Moved pursuant to 1404 for plane, and 1406 for propeller.  CA Law for plane, and Penn for Propeller suit.  

· D.’s moved to dismiss based on forum non conveniens to Scotland

· If CA would have been convenient, how move to Penn?  CA state or Fed non convienens laws.

· SCOTUS- Can be dismissed for trial in Scotland because District Court decided it would be burdensome and shouldn’t second guess.

· District thought international plaintiffs do not get great weight to their forum choice to avoid their taking advantage of our laws

· What if no personal jurisdiction in their country.

· Under personal jurisdiction rules we read, no personal jurisdiction over the manufacturers because they only put things into stream of commerce.

· Could not have sued everyone in Scotland originally, but now they clearly can.  

· Manufacturers have strenuously argued the case must go to Scotland, and can therefore hardly claim there is no personal jurisdiction

· Defendant basically using forum non conveniens; they give up personal jurisdiction, venue, statute of limitations, and submits self to compulsion of witnesses; and in return they get a better forum (better substantive law).

· Is Scottish really more convenient on its own or being made more convenient by the actions of the defendant who is desperate to get outside the US jurisdiction.

· Is this really a ruling on the merits?  Where the witnesses and documents are that are most relevant to the lawsuit depends on whose fault it really is.  Forum non conveniens really turns into a determination of fault.  Where the case was litigated depends on who was at fault.  A ruling on the merits in forum non conveniens.
· Choice of law: 

· Propeller case has Scottish law, Penn court thinks.  How can Penn Court apply Scottish law.  Hopelessly complex and confusing.

· Scottish Court would have a hard time applying US Penn law.

· Scottish have no strict liability in tort.

· Manufacturing reasons to move the case.

· If they litigate separately there is a risk of inconsistent judgments.

· US court could find UK parties guilty 

· Scottish court could find the US parties guilties

· Plaintiff wins twice and gets nothing.  

· Or defendant could win all the cases.  (rare)

[Let’s foreign defendants get access to US defendants without forcing US courts to hear the cases]

IX. Vertical choice of Law, State or Fed.
Swift v. Tyson- the old rule

· Land buyer (NY) writes check (negotiable instrument: pay to the order of, allows signing over to someone else) to swindlers (Maine) who give it to their own debt holder (Swift).

· Why should they accept the check not knowing anything about the original transaction? So this messes up credit.  

· Original check writer says there was something fraudulent about the original transaction.  The last holder (holder in due course) tries to cash, can check writer require non-payment.  

· UK doctrine- Holder in Due Course Doctrine- Due course holder entitled to payment and check writer must find the swindler because they have the best chance of finding that person.  

· Encourage reliance on commercial paper

· Encourage direct resolution of fraud between the two involved parties.  [Isn’t this like allowing people to print their own money?]
· Swift took Tyson to NY federal court.  NY state law (common law) would give Tyson a defense.  English common law is evolving to require honoring the check.

· This is believed to be the law of commercial transactions, universal.

· Rule of Decision Act says that must apply state law unless the law of the several states overrules it. 

· Judge argues that unless there is a state statute, the common law controls, and the Fed court can interpret the common law as well as anyone else.

· Judicial opinions are not the law, just evidence of what the law is.

· This evidence can be overruled by other evidence.

· When Fed court is sitting as state in diversity.

· When the state law applies, you should apply it.  Story says only statutes. If not a statute you can apply the general law.  

· Justice Story thinks that they are not making law, just finding it.  

· In the end Swift (checkholder) gets his money because the court used the English (the law) common law rule.  The English just happened to figure it out first.  
· Holder could have sued in NY state court, landbuyer would not be able to remove, and NY law would have applied.  By suing in Federal court the out-of-state plaintiff gets to choose the rule of decision on the same facts by choosing state or federal court.

· Out of state defendant can do nothing about it if sued in home state.

· Diversity designed to create equal footing, but in fact it give P advantage.

· Between choice of law rules can affect parties depending on which state sued in.

· Statute of limitations procedural in some and substantive in others.

· Loosening of IPJ creates a similar problem

· Federalize everything only way to completely solve.  Only way to prevent state law differences  from being outcome determinative and allowing P to choose.

· Can fix Fed law problem by allowing D to remove even when sued in home state court.  In that case we would always go to Fed court, because either P or D would remove.

· Extremely local concerns, such as who has title to land, should still be decided by state law and not fed law.  State statutes obligatory, as are really local concern, but not things governed by the general law.  
· Results in Lots of general law and very little local law, because there were very few statutes.  

· Multi-colored taxicab, bottom of 380

· Favored taxi and unfavored taxi and RR all incorporated in Kentucky.  

· Favored has exclusive right to solicit rides.  RR gets pay-off.  Signed formal contract.  Kentucky case law doesn’t allow, but general law does. 

· Favored company reincorporated in Tennessee, executes contract there, and sues the disfavored in Fed diversity.  General law allows the contract.  

· SCOTUS affirms injunction against unfavored.

· Allows everyone to manipulate which law is applied.  The difference in rules is driving primary conduct, the way people do business prior to lawsuit.

· Erie R. v. Tompkins

· Tompkins hit by open railcar door while walking on parallel path.

· General state law says duty of ordinary care to pedestrians on parallel path.

· PA law requires only to avoid wanton negligence.

· Tompkins sues in (NY) Federal court to avoid the PA lesser duty.  Sues in diversity in Defendant’s home state.

· Why NY Fed and not PA Fed? 1938 was before international shoe, so under Pennoyer maybe only NY has in personam jurisdiction.  Inadequate tag.

· May have been circuit split, may have interpreted state laws differently

· SCOTUS overrules Swift v. Tyson- New Rule: Federal Courts act like state courts when sitting in diversity, must follow both statute and case law.  But not all state law, just a lot of it.  

· Applies also when state law action is tacked on to a federal cause of action as a supplemental jurisdiction claim.

· No Fed court is ever the final word on what state law is, state SC is.  

· In some cases Fed sitting in state applies Fed law, the same year as Erie the Fed. Rules Civ. Procedure adopted to unify fed court rules.  
· To decide where the line is we must decide why we apply state law.
· Practical reasons Swift rule isn’t working

· Rule abuse-multi-colored taxi

· Supposed to unify state court decisions, but states not persuaded.

· Ambiguous distinction of intensely local concerns (which was actually swallowed by the general law) and what the general law was).

· Idea of “the law” derived from natural law is a fallacy; law comes from sovereign.  Judges writing opinions are making common law.  

· If law derives from that sovereign power one needs an explicit constitutional grant to make the law.

· Enumerated powers to Fed, and states keep everything else.  

· Suggests Congress has no power to reach non-constitutional issues.

· Swift was unconstitutional usurpation of power by the Fed

· But rules of decision act was part of setting up lower courts.  If unconstitutional issue, how can Congress regulate?

· Section 1652 directs Fed court to apply state law.

· But Congress has authority to regulate interstate commerce (railroads) and ability to pass laws to necessarally and properly do so.

· Is Erie Constitional or statutory?

· If constitutional, no need for 1652.  But Erie is lousy set of facts to say no Federal authority.  

· Since Erie is within Fed power, doesn’t 1652 apply?

· Why can’t Fed make up a common law rule.  Maybe 1652 is a directive not to make common law unless there is no state law. 

· Law from Sovereign is associated with positivism, vs. the natural law phil.

· Erie rule was made up Pennsylvania judges.  Are we more worried about rules made up by Penn judges than Fed judges?

· State judges more concerned with local matters.  Do we want local perspective or national perspective?

· Took Court 150 years to realize interpreting section 1652 and constitution wrong
· During this time Fed gov grows and becomes regulatory state and country becomes very interdependent.  Fed either unconstitutionally grabbing power or country fundamentally changing in nature, forcing Fed to regulate.  

· Constitutional rational in trouble right from the beginning, because courts interpret commerce clause to interpret to cover in combination of necessary and proper clause.  No interesting limits on Congress ability to reach local issues.  

· Effectively undermines constitutional rational for Erie.  “There is no federal general common law” generally viewed as still good law.  

· Tensions from not having Fed courts adopt everything as state court did (all procedural rules), there must be a demarcation line.

· First attempt to draw the line is Guaranty Trust Co. vs. York
· Real fact too complicated.  Pretend Corp issues bonds, bondowners give to Trust to administer, GT loans own money to Corp to get Corp back on its feet.  Becomes clear Corp can’t pay back bonds and Trust loans.  Trust wants it’s loans first.  Under bankruptcy laws, Bonds get paid first.  Trust offers bondowners to take 50 cents on the dollar + stock in the corporation, knowing that stock will be worthless.  Loans get paid before stockholders, so GT moved self ahead of clients.  

· Bond owners said GT owed bondowners a duty of loyalty, sued too late.  State statute of limitations ruled to apply to the case.  Killed the lawsuit.  

· Test: outcome determinative.  Don’t want Fed law to make case end up differently than if Fed law applied.  But any procedural issue could determine the outcome.
· [Right to recovery created by the state, if state law also gets rid of the right to recovery, that one takes over.]
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4 Possible rationals/dividing lines.  Each listed by in York, finally settling on outcome determinative, but this leads to an almost universal preference for state law as any procedural item can ultimately be outcome determinative.
· Substantive/procedural

· Right/remedial

· Outcome determinative/insubstantial

· Important/trivial.

Cohen- need file a bond before going forward, follow state law.  Ragan, Cohen, Erie, all say follow the state law, so there is no limiting principle.

Could congress provide a general federal court (including diversity) statute of limitation?  Answer depends on rational of the Erie decision, whether statutory or constitutional.  Fed says three, state says 2, at 2.5 years, allow or not?  May not be in conflict.  Constitutional argument that Congress has power to make the Fed courts, nec. And proper gives power to give rules to govern them.  But let them govern extremely local limits?  Erie suggests that there must be limits on how local the Fed courts can go.  
Hanna

· OH sues MA executor in MA Fed court on SC accident.  D argues service doesn’t satisfy state service laws.  Copy left at his house with his wife, in compliance with fed rule but not state rule.  

· Service in hand not that hard, but if hasn’t happened already, the limitations period has likely expired.  

· SCOTUS holds that because there is a federal rule it controls, pg 402 even without federal rule doubtful that Erie would force state law.  

· Suggests that this rule is so unimportant, despite criticizing circuit court for doing importance of rule analysis, that the Court can make up Federal common law.  

· 2071- District judge can make local rules for real need, must be really, really trivial issues. (Good exam question).  

· Erie Analysis doesn’t apply at all where any federal rule applies.

· If you do have a federal rule, generally always go with the federal rule (Maj. Opinion)

· Enabling act set up to allow us to make federal rules for procedure, not substance

· if a federal rule applies and we apply state law, that would mean we previously exceeded our power by making a substantive rule.  

· Only purely substantive federal rules are overruled by state laws.

· Warren is really worried about people choosing where to file their cases based on the difference in rules.  Service by hand or leaving at someone’s house would likely not be the reason for choosing fed over state court.  Meets equal protection.

· Harlan applies equal protection equality of norms  to an earlier question:

· Warren’s decision makes no sense since the outcome of the case almost always depend on the federal rules, we would have to invalidate all fed rules.

· Don’t look at decision of filing the lawsuit, but primary conduct of the parties, like the multi-colored taxi cab.

· Bonding requirement in Cohen freed defendants to act more freely in their business actions, changed primary conduct prior to filing of a lawsuit.  That should be the test.  

· Statutory or constitutional? Modern cornerstones of Federalism, touching local issues, really a constitutional interpretation of Erie.  States supposed to regulate primary conduct.
· Problem is that Congress can reach almost every aspect of primary conduct, the constitutional limit keeping Congress out of local issues is under extreme pressure, and Harlan’s argument depends on the constitutional argument in Erie.
· Majority opinion, twin aims of Erie

· Avoid inequitable administration of laws

· Deterrence of forum shopping

· Court frames question as what is sufficient service, so there is a direct conflict of state/fed law.  Everything depends on how you frame the question.

Walker v. Armco Steel (Replay of Ragan)
· OK carpenter damaged by nail shattering, sued foreign company on diversity.

· 2 year limititations in OK, filed before up.  Fed rules action is commenced by filing.  OK law requires service to commence, unless within 60 days of filing.  

· Under Hanna federal rule should presumptively deemed valid because adopted by SCOTUS.  

· Court sees no conflict between state statute and federal rule because theoretically the federal rule has nothing specifically, directly, necessarally to do with whether the state statute of limitations is satisfied.

· Presumably affects other issues, including statute of limitations for federal lawsuits (but why not diversity).  

· Rule 12a1a- D supposed to respond to complaint within 20 days of filing (but may not have been served yet).  All federal rules start with the complaint.  

· Federal rule simply doesn’t apply to this circumstance, so there is not conflict.  

· Is a federal diversity action commenced by filing or by service?

· Is lawsuit commenced for all purposes by filing, or only for certain purposes (Fed R. deadline).

· Under Walker, filing establishes deadline for all federal issues but not for stat of limitations.
· Court didn’t want to overrule Ragan in Walker, but Walker and Hanna incompatible.
· Narrowly interpreting Fed rule in Walker and not narrowly interpreting it in Hanna

· FN 10- do not narrowly construe fed rules to avoid conflict with state law (lying through its teeth)

· Limiting principle, when there appears to be a federal rule, by making the decision that the rule applies, we presume it valid, we then apply that federal rule because we have decided that it applies, and despite FN 10 we may end up narrowly construing.  

Stewart v. Ricott

Forum selection clause in dealership agreement to hear in manhattan court.  

· Fed court said procedure depends on Alabama law which looks poorly on forum selection clauses.  

· Fed rule 1404(a) says can honor forum selection clauses but also looks at other issues.

· Circuit says this is a 1404(a) issue.

· Kennedy- courts should enforce forum selection clauses based on federal common law, citing admiralty jurisdiction.  No state admiralty laws.  Fed has tons of admiralty common law.
· Alternatively look at it as determining the validity of the forum selection clause, a clash between the federal rule and the state law.
· Majority views it as a 1404(a) issue

· Is the statute broad enough to cover this dispute? (yes, moved to transfer under it)

· Does Congress have the power to pass this statute? (yes, congress creates federal courts, power to create includes power to govern the innards).

· District should use a 1404(a) analysis, taking the forum selection clause as a factor along with fairness and convenience, access to witnesses, etc.  No specific weight to be given it.


Scalia’s Dissent

· Forum selection doesn’t necessarily fall under 1404(a), because he views this as a conflict between two rules, one of which doesn’t address the issue of whether selection clauses are valid, he frames this as the second question.

· Using the twin aims of Erie, different result.

· Really hinges on which question you ask, not which answer you choose.

No connection to Manhattan. 1404(a) allows you to consider that factor.  According to Scalia,  1404(a) definitely doesn’t seem to require being applied here.  Rule should be the same in state and federal court in Alabama to avoid vertical forum shopping.
1404(a) says look forward as of the moment of the motion.  Forum selection clauses look backward.  

May transfer, very easy to not have a conflict, read as may transfer when valid to transfer.  

Why is state policy relevant?  Probably because of the Erie aims.  

What about forum non-conveniens? Decide according to state or federal law?
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Erie Rationale
Philosophical: Positivist law from sovereign instead of natural law.

Constitutional grounds: limited federal government

Statutory rational: section 1652 says apply state law when it applies

Policy- too much federal law

Fairness to defendants sued in own home state, cannot remove to federal court.  Rule different in state/fed and we let plaintiff choose.

Substance/procedure distinction because 1938 civil procedure rules adopted same year as Erie.  Before that used federal general common law to decide substantive law because of swift and used state procedural law or own rules.  After 1938 used fed procedure and default to state rules.

Plaintiff is the master of the complaint, but not allowed to forum shop.  Conflicting.

Hanna (by Warren) would interpretation drive where lawyer would file lawsuit? Yes, apply state law to avoid forum shopping.

Harlan concurs but proposes different time frame, parties primary conduct, then apply state rule.  Neither give deference to federal rule.

Stewart- if a federal rule was validly adopted (and they presume they were), then it must be applied.

In Walker they just argued that the rule didn’t apply.  Instead of asking whether state or federal should apply, we ask is the fed rule as broad as we would think on the first reading.  Greiner thinks this is just recasting the question to allow them to narrow the interpretation to avoid a conflict, which footnote 10 says they are not doing.

Distinctions
Substance/procedure

Right/remedy-if the issue regards a right it should go to the state cause of action.  Does the procedure control the right of action  or just the remedy.  Statute of limitations sit right on the line.  Used to be thought of as procedural unless specifically addressed to a cause of action, until York changed the thinking.  

Const/Stat

Congress has certain power to proscribe fed rules of decision by virtue of having the power to create them.  But statute says follow the state law, so Erie is a statutory decision.  Also statutory in that law in 1652 includes state common law as well as statutes.  

Erie Practice Today
Until Gasparini we thought the outcome determinative test was dead because it always leads to state law, but Gaparini cited it.  Primary conduct test is not actually used.  (Greiner thinks it should be).

What to we need to do to get a lawsuit rolling/get rid of them.  At what stage in litigation is it the right time to make that call.  No one has perfect information up front.  Balancing costs with plaintiff’s ability to make discovery.  
3 Fundamental moments of a case-Summary Judgment
· Complaint (allegations)- 12(b)(

· Can’t settle blind without more information, but how much specificity should we require in the complaint before plaintiff has access to all the information.

· Discovery (Info Exchange) minimize surprise- 56

· Trial (Proof)- 50

X. Complaint Pleading
Code Pleading verses Notice Pleading- Gillespie is Code Pleading

Complaint give us who, what, where, probably a when; but the court says that there are insufficient facts.  Wanted more than just allegation of a crime having occurred.  Could be more detail about what harm was inflicted, what methods were used.  Something else going on in this case? Probably about the police, and if they have a warrant or court order.  

· The court probably thought that more detail would have shown that there was no cause of action.  May have by specificity pleaded her way out of court.  
· Facts were characterized as a legal conclusion.

· Complaint dressed up too much in legal conclusions?

· Maybe if just legal conclusions but not enough facts for D. to have sufficient notice to investigate and prepare a defense.  

· Under code pleading regime, that is not supposed to be what we are doing.  

· Some states still have code pleadings

· Some efforts to internationalize civil procedure, scholars generally prefer code pleading as opposed to notice pleading, they think US off the deep end in allowing discovery.

Notice pleading- adopted by Fed rules.

By rule 84, forms are sufficient.  Form 11 alleges defendant negligently drove a motor vehicle against the plaintiff.  Conclusion of law is not prohibited, the question is whether anything else is required.  
· Dioguardi v. Durning- A lot of court’s opinion come from briefs to the court or court’s own knowledge of custom’s houses instead of from complaint

· What law was violated? Complaint doesn’t make it clear.  Court says may be state law conversion, 19 USC 1491 or regulations promulgated pursuant to it.  Neither one is likely in the complaint or the other pleadings.  The judge is making it all up.  

· Gilespie Std in Dioguardi would have been dismissed, trial court did, but appellate reverses and says we have to accept the complaint.  Warns plaintiff that discovery will not be great without a lawyer.  
Court justifies that Fed rule says facts are sufficient to constitute a cause of action, and that their underlying purpose is that a simple statement of the claim is enough to put the defendant on notice and help them begin discovering the facts.  

· This may all be reversed by Bell Atlantic.  

· Rule 8(a)(2)- pleading that states a claim from relief must contain a short plain statement of the claim showing that the plaintiff is entitled to relief.  

· Read as: short plain statement of the claim shows that the plaintiff is entitled to relief (past rule)
· Read as: short statement of claim must show that plaintiff is entitled to relief (Bell Atlantic)

· Dioguardi is high water mark of lack of specificity.  Notice pleading, just tell defendant what he should be investigating.  

· Give notice of cause of action?

· Since discovery rules are so liberal, if you want more specifics, ask in discovery.

· Matter that Plaintiff is pro se, why should D. get stuck litigating otherwise insufficient claim because P decides to be pro se?

Swierkiewicz v. Sorema

Title VII litigation- P from Hungary, worked for American arm of French Co.  Worked for many years and had high position.  Demoted and replaced by a younger French man with only 1 year of experience.  Plaintiff complains, seeks information, ultimately fired.  
· Employment discrimination generally very hard to prove because must show what is in the mind of employer.  

· Plaintiff can prove a prima facie case, and then D must explain them away with a legitimate non-discriminatory reason.  Then P. must prove that was a pretext.

· How much do we require they prove in the prima facie case before compelling defendant to speak?

· Here, must plaintiff allege a prima facie case?

· Ultimate fact inferred by underlying facts.  Is plaintiff required to plead the underlying facts, or simply allege the ultimate fact.  How many underlying facts must be in complaint.

· Can just allege the ultimate fact, no need to allege the underlying fact.  Rule 8a2 says notice pleading, the defendant can start to investigate, knows who got fired, when they got fired.

· Court distinguishes, by saying that the underlying facts are not necessary since there may be direct evidence of the ultimate issue; 

· if the boss told the court [someone] they fired him because he is Hungarian.  Or a contemporaneous memo.

· It would be silly to require alleging something that the plaintiff may not need to prove their case.  

· Direct evidence only requires inferring the evidence is true.  But when talking about stuff in someone’s head you never really have evidence.  

· People argue that notice pleading standard is too low, allows expensive discovery without sufficient factual basis.  

American Nurse

· Plaintiffs can plead out of complaint, but read the complaint liberally, plaintiff does not have to plead evidence, (one claim may contradict another one).  Just give us notice.

· In both Swierkowicz and American Nurse, trial courts ding and circuit brings them back.

· May be an institutional war between trial and appellate courts.  
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Rule 8a2 (you need to allege what would allow you to survivie 12b6 motion) and 12b6 (dismiss based on the stated cause of action not recognized by law as getting recovery.  Example, rehabilitation act requires entities receiving government funds must accommodate disabilities.  If you don’t receive federal funds, you can have the case dismissed.  If a simple legal issue, avoid expensive discovery.  

To survive 12b6 motion:

· Code pleading required a fair amount of specificity in facts.  Must see the underlying facts on the paper to draw the inference that the plaintiff is entitled to relief.

· Notice pleading, Fed Rul Civ Proc., put D on notice of basis of the claim.  General basis of the lawsuit.  Dates, identification of parties, etc.  

· Giacardi case: high water mark of notice pleading.  Maybe even stretched notice pleading too far.

· American Nurses: Plaintiff doesn’t have to plead evidence.  Take all allegations as true, construe in light most favorable to the plaintiff

· Swierkiewicz

· Ultimate fact: discrimination, state of mind of the defendant

· Underlying facts, useful to prove ultimate.

· Generally ultimate fact is enough since the prima facie case (underlying fact) is not the only one way to go, may get direct evidence.

· Plead the ultimate fact.

Apple cart (settled law) upset by Bell Atlantic

· AT&T was a classic telephone monopoly until Sherman Act section II (monopoly)

· Consent decree broke up company, separating long distance from local

· Great competition in long distance right away

· Tried to create more competition in local markets.

· Really hard because someone owns the only set of local telephone lines.

· No competition develops despite high prices.

· Allege conspiracy not to compete and to keep other companies out under Sherman I, horizontal restraint of trade after 7 years

· Possible evidence of an agreement?

· Money losing company exec said it would be wrong to go into another’s area.

· Would have to see the books to see if they had the capital to invade the territory

· Would want to see all inter-company communication

· Find out where their prices are coming from, know production costs, what audience are they advertising to.  “We’re not offering services in Idaho”
· Very expensive discovery, very big case.  Lots of court resources.

· Under Sherman I conscious parallelism is not enough (adopting similar prices without agreement).  Market price, or fixing prices.  Watching prices, drop when others do, but not communicating with each other.  

· There must be plus factors, additional facts that allow an inference that an agreement has been made.  

· The complaint didn’t provide any evidence of an agreement (but they’re only required to allege that the pleader is entitled to relief)

· They didn’t allege anything beyond conscious parallelism

· Pg 443, P4, alleges a formal agreement.  

· Pg 454 P51, agreed not to compete with one another

· CB 532, section III, court interprets those paragraphs as dependent allegations of parallel conduct.  No 
· 4 ways to read Bell Atlantic

· Plaintiff’s pled themselves out of court

· Lawyers so dumb, didn’t read caselaw and thought only needed to plead parallel conduct and didn’t allege a freestanding agreement separate from it, pleading only that the parallel conduct infers an agreement.

· Underlying vs Ultimate Facts (contradictory to Swierkiewicz)

· CB 533, Do not require heightened facts, but only facts that are plausible on the face.  It was conceivable but not plausible.  
· So many plausible alternative explanations, based on underlying facts you have alleged, does not support a reasonable inference of the ultimate fact.
· Have pled an ultimate fact, but no sufficient underlying facts.

· CB 529-30: conclusory allegation

· Form 11 alleges negligence, and has very little facts.  Driving, date, person

· Purports to distinguish Swierkiewicz (532-33) because S appellate court was trying to apply a heightened pleading standard, and Bell is not.

· Appellate court didn’t think they were applying a heightened pleading standard.

· Leatherman case, court explicitly said applying heightened pleading standard.  In general SC says only when specifically allowed under federal rules.  

· Big cases (expensive discovery) vs. small cases (less-expensive discovery)

· Majority: we can’t control discovery costs once it gets through the gate.

· District judge lacks knowledge necessary to keep costs of discovery down.

· Anti-trust: particularly often large and extremely complicated.

· But SCOTUS has generally resisted coming up with special pleading rules for different types of case.

· Instead amend the federal rules.

· 2nd reading could harbinger code pleading rational.  Trying to dial back litigation volume

· Code pleading especially hard for pro se plaintiffs

· Difficult to prove any kind of internal element such as conspiracy. State of mind.

· civil rights cases generally turn on intent (may be overturned more frequently since Bell Atlantic)

Jones v. Clinton- High expectations from pleading contribute to loss when not proven, even though what was proven may have otherwise been sufficient.
Why sue Ferguson?  To include him in discovery. Much easier to get discovery from a party than a witness.  Hope to turn him.  

Complaint is not a short, plain statement.  Put bias into the judge’s mind that she deserves judgement.  Get press and public excited.  Detailed allegations that can be quoted in newspapers.  Probably against code of ethics, but hard to enforce since they have a legal entitlement to do it for other reasons.  

Pg 10, P26-Protect her reputation, make her and her family feel better.  Point of litigation might allow the plaintiff to speak and be heard, shout from the mountaintops.  

Why identify witnesses: Ballyntyne, Kathy, Corbin?  Risking that the other party can call your witness and that person may not perform right.  But allows press to get these stories and print them out for everyone.  

If you promise things in complaint you can’t deliver, judge keeps coming back to this complaint, and if you don’t produce the things you promised, the judge reads your evidence in light of the fact that you promised more.  

Jones’ lawyers were trying to settle, never expected to get to trial.  

If worried about defamation, why not sue the American spectator?  She may not have been specifically identifiable.  Defendant would have to have known the statements were false, or have been reckless about printing them.  May have been a distraction they didn’t want in the case.  Defamation claim ends up being a risk.  It turns out Jones probably didn’t  care all that much about the defamation.  
Pg 26- D: 1.  complaint fails to allege any facts showing a causal link between the alleged sexual refusal to any actual suffering.  2. There was no actual detriment.

Quid pro quo as an underlying fact, since original act not purely innocent, but judge rules that the incident in the hotel itself is not actionable.  

Ultimate issue: Refusal to have sex leads to adverse employment.  May use quid pro quo or hostile work environment.  Underlying fact: causal link.

She refuses settlement for the statutory maximum, so the lawyers quit. New lawyers

Pg 66-67, P amended complaint: favorable treatment of other women indicates hostile work environment to her.  Expands discovery to all women he has slept with.  One purpose of complaint is to establish the scope of discovery.

Judge: 3rd-party favoritism not actionable alone unless alleges she knew about it.  But permits inclusion to clarify civil rights claims for trial evidence.  Traditional courts attitude: I’m not interested in line-editing the complaint or regulating how much detail required.  Just give notice.  

Oral argument in Thaynco- don’t sit in the first row.  Regulation strays too far from the statute.  Chevron: agency regulation pursuant to statute, must not depart too far from the statute

1. If statute is really clear, that’s the end of the matter.  Cannot depart from clear understanding

2. If statute is not perfectly clear, agency gets a lot of deference.

Mead: Decided after Thaynco

3 part assignment 1

1. Move to remand the case in a hurry (right up to 30 day timelimit), D served in home jurisdiction, so shouldn’t have been removed.

2. Forum non conveniens is an Erie question, state law should govern

3. A lousy case for forum non conveniens, argue the merits.  
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Motion to dismiss requires construing in favor of the plaintiff.  This is the black-letter rule.  But this obscures some real issues in attitudes between Code pleading and notice pleading.  

Motion for Injunction- something so dire and horrible that without immediate help I will suffer irreparable harm.  Emergency proceeding, ahead of actually proving your case.  

Temporary restraining orders, may be ex parte (supposed to be only 10 days)

Preliminary injunction, notified the other party.  4 Factors

1. Likelihood of success on the merits

2. Irreparable Harm- Damages remedies are insufficient, or hard to measure.  Generally economic injury is remediable by monetary damages.  One exception is if damages are extremely difficult to measure and quantify.  Could not get damages remedy from government because of sovereign immunity.  
3. Public Interest

4. Balance Equitites.

In certain circuit the party must win on all four factors.  In other circuits they are balanceable factors.  

Thaynco.

Law

· Necessary in the public interest, to prevent an imminent violation of the act

· Time or degree of likelihood

· Significant, deliberate, covert and/or likely to occur again

Plaintiff

· Opening Statement

· TDO destroyed both international and domestic business, as well as a supply arrangements and availability of credit.

· Good faith diligence to address the issues of the TDO 

· Not asking for embargo business, only proper business.

· Likelihood of Success

· Not convicted of past infraction

· No evidence poised to infract now, capricious

· Most restrictive order based on alleged contact with one country, capricious

· Court’s duty to defer to statute.

· Plain meaning of imminent: likely to occur soon, urgent.

· No chance to contest before the TDO, denial of due process.

· Act authorizing TDO expired, Exec Order only extends to national emergency

· Irreparable Harm

· Exceptionally strong standard may apply in foreign affairs, injunction not to do with the embargoes, but countries not under embaro.

· Most expansive ban possible, bars even negotiations.  

· Not even allowed to determine what business he can do under the ban because can’t negotiate.
· Public Interest
· Only wants legitimate arrangements that are legal.
· Willing to allow significant government oversight.
· Prevent punitive TDO actions, recourse should be prosecution
· Balancing the Equities
· Harms to plaintiff outweigh potential harm to public interest because overbroad
Defense

· Opening Statement

· Foreign affairs changes the standard
· Facts

· Began in 1991

· Law firm consultations, knew exactly what they were doing

· Warning letter

· Future transactions likely based on past activity

· Likelihood of Success

· Case law vs. dictionary definitions

· Deference to the agency definition

· Facts

· Due process argument might create sympathy (no property interest or due process right in international business).

· May get mileage out of an argument even if you don’t get a win on it.

· Failed to exhaust administrative remedies to keep privileged materials out.

· Lawyer failed to assert right to exclude the privilege.

· Irreparable Harm

· Waited 1 month for district, 3 more weeks to serve notice, failed to file for injunction for 3.5 months.
· Did not motion for expedited briefing schedule.

· Only 1 contract proven lost

· Only applied for emergency exception once

· Public Interest

· President and Congress have identified public policy of preventing terrorism by restraining trade with Libya.  

· Were discussing plans for future work with Libya

· Taken initial steps to create new business to work with Iran

· Balance the equities

Judges

· Why has prosecution not begun?

· Taking time to build evidence, but the government decides how long it takes. 

· If they continue this long enough they won’t ever have to prosecute, no business.

· (Never prosecuted, and order was renewed for another 6 months).

· What’s the big problem with paint?

· Not just paint, special coating

· Special government project

· Role of court not to decide foreign affairs (institutional competence)

· Why did you wait?

· Limited resources due to the ban, as well as forfeiture proceedings.  

· Agency waited 10 months to impose the ban on an “imminent threat”

· Why is ban on negotiation so bad?

· Agency only responded to the complaint by the business partner, did not respond to our complaint, and we can no longer negotiate with business partners.

· Since allowed to Argentina, why a blanket prohibition?

· To force them to get approval before each time.

· Hasn’t ban accomplished primary purpose since they are accepting government oversight

· Ban gives impression to everyone that the government’s position is clear.

· They were already on notice.  Notice doesn’t stop these people?  Moral outrage.
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XI. Procedural due process (notice and opportunity to be heard) similar burden of proof as preliminary injunction (garnishment) where we inflict a legal harm before the real hearing.

· Substantive due process- should constitutional rights spring from the due process clause that are not in themselves process.  

· Bill of rights when originally promulgated only applied to the federal government

· Court began incorporation through the 14th amendment’s due process clause

· Life, liberty, or property without due process

· Capital punishment (criminal law)

· Liberty interest (constitutional law)

· Property interest (property law) but different kinds of property require different procedures.

· Government entitlements are the new property.  

Mullane v. Central Hanover Bank 1950

· Rich people give money to trustees to administer.  May list beneficiary.

· May divide beneficiary instructions between principal and interest, and may be conditional.  May be highly contingent and complex.

· Some people don’t have enough money to administer the trust, so they combine.

· Hire one trustee to oversee the big pot of money.  Has complete control of the big pot.

· Long term contracts, each investment can lead to a lawsuit from a trust-creator, so lots of lawsuit liability for the trustee.

· The accounting extinguishes rights of trust-owners to sue and he properly paid them.  

· Trustee wants court declaratory judgment that trustee has not breached fiduciary duties.

· A defendant’s class action.  Almost all class actions are plaintiff’s class action.  Not really called a defendant’s class action.  
· Giving notice to a certain % of class members will probably lead to sufficient representation of class’s interests, so need not ensure service of everyone.

· Vaughn appointed to represent the income interest.  Representatives are appointed to resist the declaratory judgment.  May indicate state realizes their notice provision isn’t great.

· High transaction costs prevent group formation in the absence of a large incentive

· Difficulty of getting a group to agree may prevent group from acting in own self interest.

· Notice given by local newspaper ad for 4 consecutive weeks listing the names of the individual trusts and saying the time and place of the accounting.  

· When trust was established, those receiving money right away were sent letters.  Probably not letters to contingent interests.  Continued to send checks to them.  

· Court holds notice employing means that someone actually desiring to inform them would believe it was done, if not too burdensome.  At least pretend like you care.

· No one showed up.  Mullane himself objected on behalf of his clients.

· Reasonable notice, pretend like you care (act as someone who cared would act).  

· In these circumstances should have mailed to the people whose address they have, and the newspaper ad suffices for the rest.

· With physical property we expect people to be aware of what’s going on, posting signs on real estate might be sufficient notice

· Scholars have suggested doctrines of power (rem, personam) are all about notice.

· Something more to it, even with notice don’t want to go to Alaska.

· 5 years after international shoe

· NY court could properly exercise in personam jurisdiction over people who availed themselves of the trust, by setting up or receiving the money.

· McGee, CA/TX insurance, lawsuit stems from contractual relationship.  

· May be a special in personam jurisdiction issue.  

· The state’s interest in allowing this arrangement to happen is very strong, so they want to provide the forum for this to happen.

· Court ignores in personam jurisdiction, but does require better notice.

· If you really did care you would do more than you did here.

· Public housing projects notice requires mailing.  Posting on the door was insufficient because children were taking things off the door.  Witnesses said so.

· Empirical study might counter

· Prisoner, certified mail to the prisoner is signed by the prison official.  In Dusenberry, did satisfy due process.  But prisoner couldn’t have done anything else.  Further provisions not required.

· Homeless people, destroying property on public land.  Notification given in public newspaper.  An issue of fact, sends it back to the court.  
· Jones v. Flowers- seizure of land for non-payment of property taxes.  Certified mail returned unclaimed, and no further effort.  Reasonable additional steps if practical.  Sometimes certified mail less likely.  Certified mail was the gold standard, proof you had received it.  

· Housewives used to be home, would get certified mail.  Now no one is home.

· Mail went to tenant, was for landowner.

· Need empirical study.  Study the facts and circumstances in the particular area.  

· See what different states are doing.  

· Figure out what your state is doing in other similar circumstances.  

· Jones owned property interest.  If name was unusual they could be found easier.  Because Jones is so common cannot.

· State entity with power to seize the property was the department of parks and recreation.  Dept. of Tax revenue would be taken more seriously.

· Guy forgot that after paying off mortgage he has to pay the taxes.  

Opportunity to be heard

· When is a hearing (exchange of information) of some kind required?

· What kind of hearing is required?  Live evidentiary hearing in front of decision maker?

· Live allows cross-examination of witnesses.

· Administrative law judge, hired by agency to make decisions under statutory and regulatory schemes.

Sniadach one of two foundational cases in this area of procedural due process and concern for rights of defendants in emergency prejudgment type proceedings.  

· $420 promissory note used to obtain a writ of garnishment, ordering employer to hold a percentage of the wages in case plaintiff is ultimately allowed to prove case.

· Wisconsin statute creates subsistence allowance; garnishment cannot be greater than 50%.

· Suits on promissory notes may be easier to prove than torts, etc.

· Employer has to do extra paperwork and the employee seems irresponsible.  

· Fires the employee.  Illegal now but not back then.  Risks employee suit but he seems busy.

· Employer can become liable to failure to discharge duties under writ of garnishment

· Creates so much leverage against the defendant, almost ensures they will pay or settle.  Settled to pay collection fees, so the debt increases.

· Court holds that wages are a specific type of property that impose a greater burden on the garnished.  A special hardship.  Targets the poor.

· Statute is invalid, if there was some pressing issue where the plaintiff needed the money right away or the debtor might flee or hide assets or damage the property, then maybe the statute would be allowable.  

· But plaintiff won’t get paid otherwise?  But he still gets paid after the hearing.  

· The clerk issues the writ based only on the request of the creditors lawyer. Not even much of a sworn statement.  Smells pretty nasty.  

· What is Justice’s evidence of the nastiness?  Quotes people giving speeches on the floor of congress.  (His evidence are things lacking due process, no cross examination).  Pretty squirley evidence, but no doubt it’s true.

· Sniadach 

· So extreme facts, doesn’t help us a ton.

· Douglas cares most about the harm to the defendant.

· Ignores that clerk not a judge

· Low level of showing required.

· Doesn’t discuss whether this is an easy proof case or hard.

· Such things matter in old property discussions.

· Old property: houses, watches, wages, bank accounts, stock.

· New property: Gov benefits, SS, welfare, unemployment.  Goldberg
· If you are thinking of applying procedural protections to something like welfare benefits, when congress has established the benefits program and asserted right to remove the benefits and said this is how they will be cut off, should that be regulated as a constitutional process and say the procedures are inadequate?

· Is it a good idea to call benefits property?

· How is social security really a ponzi scheme? We pay for the generation before us.

· Seriously important to the people who depend on them.  

· What is in the back of a court’s mind when they are deciding to impose greater administrative hearings before stopping benefits?

· More money in administration may mean less money for benefits.

Goldberg vs. Kelly summarized in Mathews vs. Eldridge.
· Not just giving notice, but what type of hearing must take place, and what circumstances before that hearing and what is the nature of that hearing.
· Two major cases

· Sniadach- old property

· subject matter not related to the garnishment, just a way to ensure payment.

· Clerk, not judge; no bond; no ownership interest; minimal showing required to get the writ.

· Goldberg-

· State cannot take away welfare benefits without a pretermination hearing.

· FN 4 of Mathews Dye Process: cross-examination of witness, impartial decision maker, right to bring counsel, timely and adequate notice, decision based on rules and evidence at hearing, statement of reasons for the decision.

· Mathews- seeking to terminate social security disability benefits.  New property
· Pretermination procedures

· Sent written questionnaire by mail which he filled out.

· Mail requests for information to the doctors (drs may not be responsive)

· Investigative team comprises Dr. and specialist in the regulations.

· Office took questionnaire and Dr. Evaluation and sent notice of tentative decision of termination with reasons.

· Claimant is allowed to submit a written dispute. 

· Can invoke further procedures (ask for reconsideration).  Agency compelled to give fresh look.

· Finally entitled to administrative law judge hearing.

· Holding: Eldridge Factors
· Claimant’s interest

· SS income is significant, but not as significant as Goldberg because welfare is the last rung on the safety net ladder, whereas disability may have other income sources

· How common is that fatcat? There are income limits.  

· But you can always apply for welfare.

· An insurance policy not against starvation as much as against the surprise of disablement.  Wage insurance.

· Risk of erroneous determination/preventative value of procedures

· More sharply focused procedure than welfare, relies more on medical evidence.

· Opportunity to respond through writing essentially constitutes a hearing, and has SSA office assistance available.

· Really just whether he should get a live hearing.

· (Opportunity to live question cross exam might be useful)

· (Since issues are complex and require specialization, right to counsel might be the real solution)

· (some of these people are suffering from mental disabilities)

· State’s Interest

· Making sure decisions are made properly and efficiently.

· Requiring a live hearing would increase costs from more hearings and paying benefits while waiting for the hearing.  

· Gov has as-of-right after-the-fact hearings, so no more hearings

· Overpayment, won’t be able to get it back.

· But court could sue, and if really fat cats they will be able to get the money.

· Government may be able to cut other entitlement benefits

· These three factors get picked up in all following cases, including Hamdi Guantanamo Bay case.

· Useful to identify the issue, but very malleable.

· Key factors,

· Nature of the benefit program, not subsistence

· Nature of current pretermination procedures.

· Connecticut vs. Doehr- closer issue, Sniadach was missing almost everything

· Facts

· DiGiovani sues Doehr for battery, and attaches Doehr’s house as collateral.

· Attachment prior to notice and no pre-attachment hearing

· No showing of extraordinary circumstances (requiring haste)

· No bond

· Holding

· Prejudgment attachment of real estate without prior notice or hearing without a showing of extraordinary circumstances and no bond does not pass due process.

· Claimant’s Interest- Doehr
· Encumbers sale; taints credit rating; reduces chances of equity loan or mortgage; may place loan in default if there’s an insecurity clause.

· Risk of erroneous determination/preventative value of procedures

· Huge risk of error because assault claim requires lots of fact-finding, documentary proof is not available because of nature of the claim.

· Claim unrelated to the asset- doesn’t really fit into this test but is important.  
· If Digiovani was claiming he owns the real estate, it might be different.

· like the installment payment cases.  You have equitable interest but we still have legal title.
· Waste rational may exist independent of whether there is a preexisting interest in the property if the asserted property interest is close to the property’s value.

· Summary judgement procedures incompetent to predict jury decision.

· State’s interest

· No state interest because there are already immediate post-deprivation hearings, so there won’t be any more costs.

· But mathews cites the expense of the pre-deprivation hearing.

· But hearing expense may be larger because cross-examination of medical experts will prolong the hearings.

· Government must maintain a monopoly on the legitimate use of force

· If they must use the sheriff, and people in TX can defend their property with force, state may want to structure laws to channel violent repossession into a procedural process.

· State wants to be the only one allowed to use force
· Pg 244 Note 6, 2nd circuit upheld this exact same statute and procedure in a contract dispute.
· The risk of erroneous deprivation in a contract dispute is lower than in a tort because contract disputes rely on written documentation and there is a pre-existing property interest.

· [More like Mathews]

· Increased cost from adversarial, complex discussions

· Increased payments in time between when committee would have called off payments and when hearing may do so, an extra 2-3 months.  This would not be refundable.

· The bond discussion is not controlling/binding law

· Not joined because it goes beyond the facts of the case

· Requiring a bond reduces the risk of erroneous deprivation because the claimant puts their money where their mouth is

· But lose bond if lose the case or only if bad faith.

· Deters filing frivolous actions

· May also deter people with legitimate claims who can’t post a bond.

· List factors we’ve been mentioning all along that courts have relied on.  This is the kind of things we need to think about to win cases. Due Process Requirements
· Old Property

· Writ issued by a judge or a clerk.

· Bond-
· New property, the government is a party, no need for a bond.

· Government has deep pockets, is usually good for its debts

· Government has sovereign immunity

· Counterbond allowed

· Nature of the infro

· Skeletal Affidavit, didn’t know whether subjective or objective  What level of specificity required.

· Require a sworn document under penalty of perjury, or just lawyer request. 
· [partial, or complete loss].

· Who has the burden of initiating the hearing, whether it happens automatically or whether the defendant must initiate it.  

· The burden of scheduling
· Who has the right of possession pende lite (Doehr, court didn’t find as important.

· Preexisting property interest

· [Damage caused by loss of the property]

· Nature of the action (proof required)

· Connectvut vs FN 6

· New Property

· Purpose of the property
· Sufficient in Mathews but not sufficient in Goldberg- like timing and nature of hearing.

· Both

· Identity of the decision maker

· Timing of the hearing 

· New: pre vs post

· Old: when post-deprivation?  Immediate?

· How quickly post?

· [Sufficient property interest]

· [cost of the hearing]

· Nature of the hearing

· Full blown cross-examination hearing

· Paper hearing

· Exigent circumstances
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Deprivations of liberty interests
Lassiter vs. DSS

· Facts

· Child Taken into custody based on neglect for not providing adequate medical

· mother later convicted of murder.  Afterwards state seeks to terminate parental rights

· Says William’s grandmother committed the actual murder to get out of prison

· State gave notice to her in jail, and to her mother.  She doesn’t file a written response.  If she had, the child would have an attorney.
· She has a lawyer for her murder appeal, but didn’t inform him of this proceeding.  Hired by William’s grandmother.
· People often have multiple lawyers for multiple criminal proceedings.

· She comes to the hearing, attempts a botched cross-examination pro se

· She never asks for a lawyer

· Holding:  A parent losing parental rights must have counsel provided based on a variety of factors up to the discretion of the trail judge, and in this case no need to appoint

· Claimant’s Interest

· Management, care, companionship of child.  A commanding interest.

· Sufficient to constitute a liberty interest under the constitution.

· Risk of erroneous determination/preventative value of additional procedures

· In this case, no counsel was needed because the issues were not particularly complicated and the D should be able to grasp

· In general, proceedings are complicated, lots of facts in dispute, lots of issues at dispute, may be expert testimony, state frequently has counsel, most other states provide counsel.

· State’s interest

· Interest in the welfare of the child

· Interest in the adequacy of the adjudication.

· Pecuniary interest in speedy and economic trial

· Best citation for there needs to be a lot of process here given the nature of the rights in dispute.

· Goldberg v. Kelly- in cases where there are lots of factual circumstances in dispute, and it’s not essentially a medical judgment, need to take a holistic look, need to be lots of procedural protections, like counsel.
· Would court have gone the other way had there been a more sympathetic mother?

· Probably.  So probably don’t judge general right to counsel based on this case.

· When to provide counsel?

· Uneducated, unsophisticated parent

· How complicated the evidence is (expert testimony?), does state have counsel

· Appellate court looks at the record in trial in deciding whether appointing counsel was appropriate, but if counsel were appointed the record might look completely different.  

· You don’t really know what might come up unless you have the additional procedures, provide the lawyer.

· They really declared just case by case to let the kid move on.

· Really hard to see how it would make any difference here.

· 25-40 years, wants to put kid with the person she  accused of committing the crime.

· Court is really deciding she didn’t need counsel by deciding the merits of the case

· Were William’s constitutional interests protected?  Why protect the parent’s rights but not the kid’s rights.  

Vitek

· In solitary confinement in prison, sets mattress on fire.

Correctional director sent him to a state mental hospital pursuant to Nebraska Statute based on psychological analysis.

· Once doctor determines they need the medical attention, the director can order the transfer.
· Claimant’s Interest

· Liberty interest created by state law, then obligated to give procedural protections for.

· Property interests usually come from state law, but constitutional procedural protections still apply.

· Really just when does state law create liberty interests that are protected?

· No procedure for income tax

· Implicit contract to pay taxes?

· Initially says that mandatory language (director shall) together with specific circumstances (only if) conditions precedent, may create constitutionally protect liberty interest

· Turned out too generally applicable.  Lots of suits

· Historic liberty, freedom from unjustified intrusion of security is protected

· Liberty already restricted, but court argues that stigma and mandatory behavior modification are grievous loss.

· Crazy on its own isn’t enough for counsel,
· Presumption in favor of a hearing and counsel when depriving someone of physical liberty.  He would get counsel at end of sentence to stay in mental hospital.

· District court requires a variety of factors in the hearing.

· Runs through mathews test to double check.

· SCOTUS thinks that everything in the district court’s criteria are correct except for the requirement of a licenses attorney, so long as can have qualified assistance, may be doctor, layperson, or psychiatrist.  

· Want a lawyer to look after our own desires.  We don’t want objectivity

· Whether the state has to pay for expert witnesses for indigent defendants, is there a constitutional right?

· State could probably quarantine for contagious diseases, but generally do have right to refuse medical care.
· Right to marriage falls under substantive due process.

XII. Discovery-

Notice pleading generally means we don’t screen cases for how good they are.

· What interests in discovery rules

· Party privacy interests (Jones v. Clinton) (or other interests)

· 3rd party privacy interests

· In Marrese- 3rd parties were the other people who had been denied.

· Information Exchange

· Allow preparation of cases

· Better because lawyers can assemble relevant information, creates better decision making.

· Facilitate settlement by making the facts more transparent.

· It’s about money because that’s all that we can provide

· Some plaintiffs want a voice, where D is forced to listen

· In this case they don’t want to settle

· Equalize the situation by letting both sides get the info they need

· Still really expensive.

· [Judge dictates order of discovery in interests of fairness]

· Requiring extensive involvement from judge increases costs

· Discovery process is trying to minimize judicial involvement

· Supposed to be party controlled and party executed.

· Minimize costs in general, but judicial costs.

· Files notice of deposition, but court ignores

· Request for documents and interrogatories sent directly to the other lawyer.  
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Discovery Values
· Info/argument exchange

· Minimize surprise

· Induce/facilitate settlement (is this a good idea)

· Eliminate issues, narrow matters in dispute

· Minimize court involvement

· Minimize expense, inconvenience to parties

· Protect third party interest (privacy, organization integrity)

How can we improve the system?

Tougher sanctions, better enforcement of them

Know generally what’s there and where to look up what you need.

The rules are not listed chronologically

1. After filing case is referred to a magistrate judge who works for the court, hired for 8 year term (no lifetime appointment or salary protection)

a. They decide discovery disputes and other disputes referred to them

b. In theory appeals to the district court are de novo, but no one believes there is no discretion to the magistrate judge.

2. Parties are supposed to consult under rule 26F. No judicial officer present.

a. What are the major discovery tasks,

b. What do they need from each other, how they get it

c. Reasonable schedule

3. Rule 26a1 requires mandatory disclosure within 2 weeks of the conference.

a. Rules used to require disclosure without request, any document relevant to subject matter of litigation, along with name and last known address of witness who might have discoverable material.
b. Now the rules require disclosure of witness (26a1Ai) names that you may use to support its claims or defenses.

i. Lawyer’s hide important details in huge disclosures

ii. Burdensome amounts of paper

iii. Unrealistic for attorney early in case to anticipate the other side’s case (this was the official reason)

iv. Minimize surprise by tying disclosure duty to the party’s case

1. Easier to enforce

4. After the parties provide a report to the judge, the judge enters a scheduling order under rule 16b setting an initial schedule of the case

a. Discovery end date

b. Deposition due date

c. Trial date.

i. Drop dead date for the parties to settle.

ii. People don’t put their last dollars on the table until they have to.

iii. Dates are rarely firm in federal civil courts because criminal cases have priority.

1. Early settlement may seem like weakness

2. Lawyers like billable hours

5. 4 major discovery devices- typical order
a. Request for production of documents

i. Typically no limit

ii. Both a and b attempts to prepare for oral depositions.

iii. Every document must be reviewed to determine if it is privileged, slow

b. Interrogatories

i. Understand exactly what the other party is claiming

ii. Force the other party to list facts in the issue.

iii. Object to anything, then answer, to retain right to exclude, but not face penalties if ultimately allowed.

iv. Limited
v. Drafted by lawyers to minimize the disclosure of information.

vi. The responses are sworn to by the witness under penalty of perjury

c. Oral depositions

i. Written depositions are rarely used.

ii. More information because direct response from witness without lawyer filter
d. Requests for admission

i. Try to get opposing side to admit as many facts as possible so you don’t have to prove them at trial.

6. Discovery Dispute arise all the time

a. Too burdensome

b. Can’t understand the interrogatory

c. Parties have a duty to confer and try and work things out before getting court order

d. Rule 26c, motion accompanied  by certificate that movant tried in good faith to resolve without court action.

i. Motions from propounder of discovery (motion to compel)

ii. From resisting (motion for protective order)

iii. Courts hate these motions, so whoever loses generally have to pay attorney fees for the other side.  Annoys the judge.

1. Generally 3rd parties don’t have to pay costs when they contest

7. In practice

a. Serve Interogatory, wait 30 days

b. Write a letter, requesting ASAP response.  Calls and asks for 5 days, Get ½

c. Phone call, asks for 5 days, another letter to document, you are doing the same thing they do.
d. Notify that move to compel if no response in 2 days, they ask for 3, you write a letter, don’t show up, move for order, the responses magically appear.

i. Very few appellate cases to research because almost none of these orders are appealable.

ii. Party resisting discovery had to go into contempt, and appeal the fine.

8. Privilege review

a. Attorney Client

b. Work Client

c. What to do

i. Put in pile with note that privileged (in large cases scanned, check the box)

ii. Paralegal looks at privileged document, creates a privilege log explaining the claim of privilege.  Give enough detail without disclosing contents to help lawyers know that privilege is actual.
9. What is the scope of discovery

a. 26b1 obtain discovery regarding any non privilege matter relevant to any parties claim or defense

b. Used to read “relevant to subject matter involved in the action”

c. Current one is narrower.  That change did nothing.  No one knew about the change for a year after it happened.  

i. Relevant information need not be admissible at trial if reasonably calculated to lead to admissible evidence

1. Should ask for hearsay

a. May be admissiable not for truth of statement, but to impeach the hearsayed witness

2. Blows open the scope of discovery

d. Rarely does the scope of discovery get litigated because scope is so broad

i. More frequently we litigate when discovery would implicate other values

1. Morissey, orthopedic doctors rejected admission to association.

2. Discovery rejected on others’ files, then the association will crumble because of lack of applications or ability to deliberate over membership decisions.

3. Plaintiff’s only get access to their own files, but how can they make their case without comparing their files to the others.  

Pg 782, question 3c

HIV infection through blood bank, wants the individuals name

Protective order (gag order)

Jones interrogatory response


· Attempting to dress things up that may not be serving Jones well for the court.

· Ostracized in purely emotional ways- no flowers

· Private details of my life investigated, displayed in manner to frighten me

· Her fiance’s name

·  By overstating the facts, raises the court’s expectation.

· Distracts attention from injuries she arguably did suffer.

· Denials of promotion, opportunity to apply to higher positions, having substantive job responsabilities

· But she never connects it to the sexual harassment.  Having trouble proving a causal link.

· Reserves right to supplement the response after reviewing employment records.

· Turns out there is no record of her applying for a promotion she didn’t get.

· No employment record of her failing to get a pay increase.

· By putting these things into the interrogatory without reviewing the employment record, the lawyers create a record of having the facts wrong, which spills over into other aspects of the case.

· What happened in the hotel colors the rest of the events she alleges.  
· Desk moved in front of supervisors door so he could watch her.

· Happened all of the sudden after the hotel incident.

· High risk tone, perhaps foolish.
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· Motion 12b6, test the allegations of the complaint.  Take allegations of complaint as true and construe generally in terms most in favor of non-movant.

· No discovery in traditional common law.  Liberal discovery added to avoid ambush and minimize judicial involvement.

· Bell Atlantic-Dissent says decision was inconsistent with notice pleading.

· Real question is summary judgement.

XIII. Summary Judgment Texas v. Burdine
· P hired to line level position and already has some experience (help people find jobs).

· Promoted to an intermediate level supervisor position.  Applies for her supervisor’s position.  

· Organization is in trouble for not being effective (employees squabble), so Fed Gov (Labor) who funds it want to close it.

· A man got the supervisor position (he hopped her, was her subordinate)

· She got fired as part of a restructuring to avoid losing funding.

· Failure to promote claim and a discharge claim

· Trial court finds that neither decision was based on gender discrimination relying on D’s testimony (decides this as a matter of fact)

· 5th Cir. Affirms that the promotion was not based on discrimination because the man was better qualified, but reversed on the firing claim saying that the D did not prove that they acted for legitimate nondiscriminatory reasons.

· Pretend no actual trial (doesn’t really matter, same standard) but pretend summary judgement litigation.

· When must someone speak (provide admissible evidence) and what are we requiring them to do.

· Burdens of production- just coming up with a response

· Burdens of persuasion- the response must actually persuade

· There is an intial burden of production on the P, a prima facie case

· That he belongs to a qualified minority

· Applied for and was qualified for a job 

· was rejected despite qualifications

· position remained open or another racial group person hired.

· Should the minimum prima facie case force D to respond

· Easy to rebut, provide some appropriate reason.

· Not too worried about setting initial bar low

· In subsequent opinion prima facie case adds “under circumstances giving rise to an inference of discrimination” (some + factor, like the hired person was less qualified).  

· This is all post-discovery.  They still don’t have any proof?

· Initial burden of production on P, but what is prima facie case somewhat unclear.

· Do we need a plus factor?

· If P proves appropriate prima facie case, burden of production shifts to D.
· If D is silent, P wins.

· Only burden of production shifting, not of persuasion (as Circuit had thought.

· SCOTUS vacates and remands with new std.

· Show requires only admissible evidence (meaning can lead to admissible evidence at trial.

· D burden to produce admissible evidence raising a “genuine issue of material fact,” a legitimate reason for the firing.

· Shifts back to P to show that these reasons are bad.  Burden of production and persuasion.

· P has burden to prove by preponderance of evidence that entitled to relief.
· Initial burden of persuasion is almost always on the plaintiff.

· Why this complicated burden-shifting structure?  Why not require P to actually prove since this is after discovery and Swierkowicz said you can just allege the facts leading to ultimate issue in pleading, why not just require proof.

· [Issue of subjective intent, hard to prove, forcing the trial strategy of the D to be demonstrated and become the evidence for decision]

· [Employment decisions are very complicated, very difficult to sift out the dominant reasons, forces the D to choose]

· No direct evidence of state of mind, at least not frequently, so burden shifting.

· 6 SCOTUS cases grappling with P proving prima facie case of discrimination (+ factor?), D discharges production burden, P has ultimate burden, but doesn’t come up with any direct evidence, but only undermines the D’s asserted reasons for the employment  decision.

· 3 choices: Summary for P, Summary for D, entirety of presented evidence goes to the jury, or some go and some don’t.
· Go to trial: genuine issue of material fact, the ultimate fact.

· Are we assuming prima facie case involves the + factor

· We don’t really know if + is required or not.

· Summary judgment record only has discovery, does not include live witness testimony that the jury would see.

· Juries decide who to believe.

· Deny summary judgement when there are credibility determinations.

· But most witnesses will just repeat what is in the summary judgment record.

· D would want to remain silent if possible, and delay the lawsuit.

· But under liberal discovery rules, D must answer questions under oath.

· Motion to dismiss is prior to discovery.

· Summary judgment comes at the end of discovery.

· Once we get passed motion to dismiss, they have to be deposed

· This is substantive law being argued in the form of procedure.

· The D’s response helps to define the scope of the juries inquiry.  Gives the plaintiff something to shoot at.  But P does not have to shoot only at that issue.
· Rule 56, D can move anytime for summary judgment, P can anytime after D moves or 20 days after filing.

· 56d- if one party moves really early, opposing party moves to delay judgment until discovery is done.

· Deadline for summary judgment set in initial scheduling calendar.

Summary judgment std.Celotex and Scott v. Harris
· Celotex- wife sues 15 corps using asbestos after huband’s death.

· D filed for summary, trial court granted because P’s evidence would not be admissible at trial

· Appeal: summary fatally defective because D brought no affidavits

· SCOTUS: 56 all you need is a showing, no affidavit required.

· Whether defendant must come forward with affidavits (evidence) to support motion for summary judgment.

· Summary judgment records: interoogatories, documents, requests for admission, depositions.  Very little is actually admissible, is really hearsay.  

· When they say admissible evidence, they mean: do we think the parties will be able to produce admissible evidence at trial (witnesses who will testify to some essential fact).

· Best evidence is deposition of that witness.

· Celotex gets cited over an over again for the dissent by Brennan

· Majority news: summary judgment not something we should be reluctant to use, not disfavored.  

· Right to jury trial does not preclude summary judgment if there is no genuine issue of material fact because there would then be nothing for the jury to decide.

· Dissent

· If moving party bears the burden of persuasion (generally plaintiff)

· Must have 56c credible evidence, evidentiary evidence, raising a genuine issue of material fact.

· Standard is one that if reached, leads to summary judgment if unanswered.

· Shifts burden to non-moving party.  If they don’t answer, I am entitled to summary judgment.

· They must demonstrate a genuine issue of material fact either by poking holes in movant’s argument or providing own evidence on a material fact.

· Material fact, must be able to affect the outcome of the lawsuit.

· If moving party does not bear burden of persuasion (generally D)

· Option 1: assert affirmative evidence to negate essential part of plaintiff’s case.

· Option 2 (more frequent): demonstrate that non-moving party’s evidence is insufficient to prove the case

· Based on summary judgment record, which isn’t filed with the court.

· Make the other party’s best argument based on the evidence, and then show why that best argument is insufficient as a matter of law.

· D must produce something when moves on summary judgment, one of the two options.

· Brennan thinks it’s too easy to just say, I don’t think there’s enough there, and wants the other side to prove there is.
· Cheap for D, expensive for plaintiff.

· On remand, Judge Star vs. Judge Bork, both not pro-plaintiff necessarally.

· Burden shifting is abstract, apply it to the facts.  We will do that tomorrow in Clinton and Reeves, focusing on the facts.

· Scott vs. Harris- deceptively important case in this area.

· Police chase, perp sues the cop for forcing him off the road for excessive force.

· Cop has qualified immunity, court takes peak at the merits early in the case to see if cop was outrageous.  Allegation that cop overreacted to car chase.

· Cop has burden of persuasion at this state because moving for summary judgment based on qualified immunity.

· Must view facts and draw reasonable inferences in the light most favorable to the party opposing summary judgment motion.

· Video in this case captures the event, and there is no allegation that this in incorrect.  The video shows terrible driving.

· Only construe most favorable to opposing parties if there is a genuine dispute of facts.

· Not just some metaphysical doubt

· The record as a whole could not lead a rational trier of fact to find for the non-moving party.

· Court can make credibility determination based on video.  No trier of rational fact can make that decision. 

· Does this speak to Jones v. Clinton?
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· Weed out bad cases using summary judgement, avoid going to trial.

· Burdens of production- put some fact at issue, provide some evidence that allows a rational trier of fact to find for them if nothing is provided in opposition

· Burdens of persuasion- persuade trier of fact that their evidence is the right one

· Burden shifting in age discrimination is the same as in Title VII

· Prima facie case- initial burden of production upon the plaintiff to prove initial facts, which, if left unanswered, compel judgment for the plaintiff.

· Effectively shifts the burden of production to the defendant.

· If Defendant does provide a reason, the burden then shifts back the plaintiff and is now the ultimate burden of persuasion-

· Defendants excuse is pretextual

· Move forward with direct evidence (a memo of admission or something.)

· Relationship of burden shifting to summary judgment

· In both our examples there was a trial, but reviewing jury verdict is the same standard as in employing summary judgment.

· Burdine and Reeves.  Just pretend summary judgment type evidence.

· Depositions, requests for admissions

· Brennan’s Celotex dissent

· Rule 56c- no genuine issue of material fact, moving party entitle to judgment as a matter of law

· Moving has burden of persuasion

· Initial burden of providing evidence, D must rebut

· Moving party does not have burden at trial

· Affirmately produce evidence that disproves material element of the plaintiff’s case.

· More commonly, review the plaintiff’s best argument, and show that the evidence does not support a verdict for a plaintiff.

· Apply framework Reeves and Jones v. Clinton.  Arguing a lot of facts.


Reeves

· Facts

· Caldwell (45) hinge room

· Reeves (57) “regular line”

· Oswalt (35) “special line

· Chestnut head of manufacturing and husband of Sanderson

· Sanderson is President

· Jester is VP HR

· Whitaker is VP of Operations

· Alleges that Chestnut ultimately made the call to fire, and that Sanderson just rubber-stamped it.
· Production was down, they blamed Caldwell and Reeves, and fired them both.  

· Line of protection is age 40.

· Chestnut, Jester and Whitaker vote to fire.

· Prima Facie Case- undisputedly satisfied burden of prima facie case.

· In the protected class

· Otherwise qualified for the position (he had been doing it for a long time)

· Terminated (undisputed)

· Subsequently hired three people under 40 to maintain that same position.

· No plus factor- (under circumstances suggesting discrimination)

· Courts can’t figure out how high to set bar for prima facie case

· Goes to the substance of what discrimination is, at least the minimum evidence required.

· Burden shifts to defendant to give legitimate reason

· Efficiency study

· Failure to maintain accurate attendance records

· Failure to discipline absent or late employees

· Union regulations require treating employees fairly

· D has discharged burden of production using testimony by Chestnut describing what evidence he relied on.

· Do not have to announce what the legitimate non-discriminatory reasons, just give testimony

· Plaintiff response

· Kept good records.  The machines don’t always work, so supervisor has to write in the 7am time.  The employees weren’t actually late. 

· (Chestnut acknowledges)

· Reeves said he checked the workstation and wrote in that they were there on time. 
· Audit found alleged time-keeping issues with all three employees, but only fired those over 40.
· Discipline the responsibility of his bosses, not him.

· There’s never been a union grievance on this issue

· Company never quantified how much time was being lost, indicating it’s not a very serious problem if they didn’t even quantify it.

· Really good lawyering required to get these facts: 

· no grievances, never quantified or recorded lost time.  

· Eventually requested for admission

· Meeting burden of production is a conceptual framework, not a timing framework.

· After discovery, based on their briefs supporting the motions.

· Didn’t court say in Burdine and Aikens that once the defendant meets the burden of production, the whole three step dance is supposed to drop from the case.  Why are we still talking about it?

· SCOTUS says appeals erred in not looking at the prima facie case

· Prima facie, (if Legitimate reason balances pretext), still have to look at prima facie to decide.

· Does burden shifting help us decide whether to go to trial?

· Genuine issue of material fact

· Movant entitled to judgment as a matter of law

· These two things must be reflexive.

· Refutation of legitimate reason allows a finding for plaintiff
· Chestnut would make comments about how old Caldwell was (come over on the Mayflower)

· One time, you’re too old to do this job.

· Not tied to this action in time (court of appeals finds dispositive)

· Doesn’t go directly to whether D’s reasons were pretextual

· Relevant to the ultimate issue

· Not so relevant to the three-step

· 3-step only applies to title VII, dissent in Celotex is more general.

· Hard to shoehorn particular types of evidence into the 3-step dance, although the dance may be good in general.

· Why has the court added the burden shifting into the statute?

· [To force the Defendant to provide a target]

· If there is direct evidence, no need for the 3-part dance

· Swierkowicz- none of 3-part needs to be in the complaint

· Plaintiff’s 3rd part burden is to prove that the real reason is a discriminatory reason, by either shooting down their reason or providing evidence of another reason that is wrong

· Brennan’s dissent applies to all summary judgment proceedings

· The 3-step dance is a particular example.

· We don’t often have direct evidence of state of mind, lower the threshold to the reasons they give you not being valid.

· Sometimes allowed to get to a jury (reeves)

· Look to the specific circumstances, 

· The strength of the prima facie case

· The state of the evidence (all the facts and circumstances)

· The court gives no guidance as to what cases should go to trial or not (Ginsburg says)

· Prima facie + pretext always equals goes to jury, but may not always go to jury.

· Evidence may show that the reasons were false, but the evidence shows there was some other nondiscriminant reason that the defendant didn’t proffer.

· Dance may be more complicating than helpful

· Trying to make all these cases to go to the jury

· Trying to make the Defendant speak

· [If you rebut the pretext (showing they lied), by showing that they had another, but legitimate reason, there then is no case.]

· Realizing the D is a lier, may be evidence he discriminated?

· Prima facie case only shows bad management

· Reason given is so bad because management is bad.

· Are they adjusting judgment standard according to whether they want the case to go through

· Deciding substantive law by deciding procedure (that’s the point of this whole discussion).

· Instead of telling us what discrimination is, they tell us how to prove it, using the language of procedure.

Paula Jones v. Clinton

· Quid pro quo

· No adverse employement consequences

· Any consequences not traceable to Clinton

· Genuine issue of material fact over applying for promotions and did not get them

· She says she did apply for them Line 110

· No specifics given, just a grade higher and develop skills

· Supervisor tried to get her not to apply for them- discouraged her

· Employment record which she did not review said she got merit raises and no record there of her ever applying for a promotion.

· No evidence of tampering with records

· Judge is crediting employment records over her testimony

· Her recollection is so vague, can’t say when, what jobs, what responsibilities.

· Why wasn’t she prepped on her records?

· There’s nothing in them, would convince her she didn’t apply.  Lawyer wants her unprepped recollection.

· Why not prep her to stick with discouraged from applying?

· It would be a stronger case, there are no employment records to controvert her statements.

· The judge is making a credibility determination- I don’t believe you, on summary judgment where not supposed to make credibility determinations

· Scott v. Harris

· Even though guy testified he was driving safely, the tape says he wasn’t.

· Without evidence to support tampering, no rational jury could find.

· She also says she was not given pay raises, but the records show she was.  At what point do you say, I don’t believe you on anything.

· Like interrogatory made big deal about things that weren’t, lost credibility.

· Lost job responsibilities

· After pregnancy, desk moved, work gone.  

· Giving nothing to do is adverse employment consequence

· She was doing data entry before, and doing data entry now.  She admits that.

· Everywhere where there is solid evidence (her testimony or employment record) controverts in 5 crimes, the discouragement claim is not so clearly controverted, but the lack of credibility casts so much doubt.

· Read, I had nothing to do all day, in light of the rest of her testimony

· Do we decide how to read it on summary judgement or let it go to trial.

· Incident in the hotel room is certainly boorish and offensive, but it ceased the moment the defendant said it was unwelcome.

· Stated twice she was not that kind of girl

· Pushed him away three times

· Even if this is a genuine issue, it may not be a material fact because

· She said 10 minutes altogether

· If not material, we don’t have to go to trial to decide them.
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Two most important points

· Burden of Production vs Persuasion

· Burden shifting of production can be a temportary shift of persuasion duty

Brennan’s dissent is general to all cases, not specific to burden shifting schem

Two most important rules for summary judgment

· No genuine issue of material fact

· Entitled to summary judgment as a matter of law

Burden shifting is not a subset of the Brennan scenario (according to Greiner)

· Dance applies only in employment discrimination

· Is dance a substitute for the brennan framework?

· If so, is it a good one

· Would it be better to analyze employment discrimination the same way as in the rest, like in Celotex.

· Efforts to fit dance into Brennan is more problematic than making them a substitute (Greiner)

· ***If exam question in an employment discrimination context, apply both.

· If exam question outside employment discrimination, probably Brennan.  May try to apply the dance, but probably not.

· Dance- More cases to juries?

· Maybe

· If Low burden for prima facie case and only raise question for their excuse, probably.

XIV.  Law vs. Equity: 7th Amendment and Jury Right
· Distinction is purely historical, not conceptual at all.  We try and pretend like there is a functional difference.

· Sufficient to use phrases of equity and know cartoon history.

· Demand for compensatory damages, probably jury right.

· Cartoon History

· 3 great types of courts in 1100.

· Exchequer (faded away and died)

· King’s bench (Courts of Law) or suits at law

· Chancellor (SecState/AttGen/Bishop)

· Administered equity rules

· Suits at law had so many arcane rules, that sever unfairness would result from the procedural rules

· Judges would not issue injunctions or other forms of equitable relief, only money or property

· Refused to be involved in order requiring supervision

· King’s bench may be bribed, or arcane rules taken advantage of to get an unjust verdict.

· Suffer at King’s bench, appeal to equity, Chancellor could order not to have King’s bench judgment enforced if not satisfied with the verdict.

· Not directly against King’s bench (unreviewable, not an appeal), instead ordering party not to enforce the judgment.

· King’s bench doesn’t like what is essentially a review of their judgments.

· King rules that the chancellor can do what they’ve been doing because it’s more just and the king is just.

· At 7th amendment, Chancellor lost other roles, and has become a court of equity, and alternative to courts of law.

· 7th amendment preserves the right to a jury trial in cases where right to jury trial have heretofore been protected.

· Right to jury trial only in King’s bench

· Chancery (equity) only sit advisory jury, but don’t do it frequently

· 7th amendment sticks us with law and equity distinction

· US had separate dockets even though the same judge decided them

· Different rules of procedure.

· Until 1938 with F R Proc., rule 1-3 merge law and equity.

· 1 type of action, no bill of equity separate from complaint at law

· Merge the two systems, simplify

· Stuck with distinction in the 7th amendment.

· Must decide when a jury trial is required.

· Law courts would not enforce trusts.  Only equity courts would.

· In terms of functionality, distinction is part of the relationship between judge and jury
· When do we let things get to trial?

· We don’t let juries decide discovery, motions to dismiss, etc.

· Who decides if there is a genuine issue of material fact

· Some cases go to jury when judge thinks there is a genuine issue.

· Law/Equity (Today

· Issues of fact/law (Wednesday)

· Jury instructions

· “review” of jury verdict

· Do we have the jury because we don’t let them do anything?  Keep them so controlled it doesn’t matter. 
· What are juries good at?

· What are judges good at?

· Large part of distinction rests on remedy type

· Classic Legal remedies

· Compensatory damages

· Punitive damages

· Ejectment (realty)- kick someone off land

· That’s really just an injunction to get off the land

· Mandamus (no jury)

· Classic Equitable Remedy

· Injunction

· Specific performance

· Recission/modification of contract

· Restitution

· Defendant giving money because I think I’m entitled to it, sounds a lot like compensatory damages

· It was mine to begin with

· But sometimes that’s a fiction

· “disgorgement” of ill-gotten gains

· Payment of money, considered different than damages because of history

· Replevin

· Order to give back a specific object.

· Backpay?

· Challenges to 7th amendment and law/equity distinction

· Traditionally, determined whether would have gone to law or equity, do exactly what we did at time of adoption of 7th amendment

· In traditional categories, you can.

· But when you want contract damages and an injunction, which one.

· If mostly equitable, equity court could offer some extra legal relief (damages)

· Two major problems

· Newly created causes of action 

· Title VIII of civil rights act- fair housing

· Unknown at common law

· Rise of administrative state

· Most law affecting citizenry made by or administered by agencies.

· If decision power given to agency, no jury.

· Wants to act quickly, as experts, not like a jury.

· Agency won’t sit a jury, and may lack the power (as not Article III judge) to sit a jury.

Chaufeurs v. Terry (1990)

· Drivers have collective bargaining agreement with union, filed suit against union for failure of duty to fairly represent

· Every dispute against the company must go through the union.  Employee disabled from going straight to the company by the collective bargaining agreement when his seniority rights are ignored

· Union refused to raise the issue with the company, no hearing.

· Trucker sues the union and requested a jury trial.

· Union breached duty of fair representation implied by the structure of the collective bargaining agreement.

· Collective bargaining itself was illegal at common law, and time of 7th amendment.

· Two-part test

· Compare Nature of the action to those existing in 1791

· Less the cause of action as the issues involved in the cause of action.

· Remedy sought, relief requested

· This is decided by the plaintiff.  Jury trial right depends on the plaintiff’s choice of relief sought.  Does plaintiff want jury or not.

· Privileges remedy

· Three candidates for analogous cause of action

· A suit to vacate an arbitration agreement (equity)

· Doesn’t work because no grievance committee ever considered the issue

· Nothing close to an arbitration because the union short-circuited the process

· If the union had met with the employer, this might be more on point

· Attorney malpractice (Law)

· Doesn’t work because different underlying relationship between the parties
· Client gets to control the attorneys strategy (retains decision making power)

· Client gets to fire the attorney

· Trucker can’t fire union or choose their strategy

· Trust beneficiary vs. Trustee

· Alleges trustee breached fiduciary duty to beneficiary

· Trustee lost money

· Trustee failed to sue to enforce some contract.

· This one is much closer

· Supposed to act in best interest

· Client doesn’t get to control strategy.  Trustee has discretion.

· Not just the cause of action, but the issues to be tried

· Did the company actually do something wrong 

· classic contract breach-(law)
· Did union abuse its discretion by failing to file a lawsuit.

· Breach of fiduciary duty (equity)

· Dissent, if these are in equipoise, only equity can hear both, so shouldn’t the cause of action as a whole just be equity?

· By allowing the remedy to decide, aren’t we just getting rid of part I?

· Splitting the issues to characterize renders part I of test mute

· Why use part I

· Court doesn’t like the historical analysis, but feels like it has to, so tries to formally meet the requirement

· Court takes this issue by issue because they like juries, any hint, let them have a jury.

· Since law and equity merged, not able to apply the jury to more places.

· Whether preserve provides a limit on jury trials, generally not.

· The remedy sought is compensatory damages for backpay (law)

· Of considered restitution, it would be equity.

· Since not money the union wrongly got from him, damages

· Really, the first party that is responsible is the employer.

· The employer could be considered to have employees money (restitution)

· Since suing the union, who doesn’t have the employee’s money (compens)

· Since suing the union and not the company, entitled to jury trial.

· Brennan’s dissent says ditch the first part of the test since we ignore the first part anyway.

Newly created causes of action

961 Montereey- 4-4-1 around Scalia.

· Government passed so many regulations that I can’t do anything useful with the property, implicitly took it.

· 4 Dissent- like an action under the 5th amendment, like condemnation (constitution does not provide jury right
· 4- tortuous damage to realty (constitution provides)
· Scalia- doesn’t rely on constitutional right to a jury trial, section 1983 provides the jury right.
· Section 1983 covers vast legal theories, no regulatory taking theory in 1791

· Doesn’t have to just be congress creating a new cause of action, can be court just recognizing it.

Curtis v. Loether pg 912

· Title VIII newly created cuase of action (fair housing by race)

· Policy argument

· Like a racial discrimination trial (jury may be biased) policy argument

· Jury trials take a long time to sit, housing must be resolved fast.

· What are judges good at?

· They may be less biased

· They may be faster.

Atlas Roofing

· Administrative law judge imposed fines

· No jury trial required

· When public rights created by statute, Congress decision on whether jury or not is final

· The agency’s own judge, paid by them, gets to make the final decision.

· No right to a jury trial even though going after fines

· Company says, if congress can do this, they can eviscerate the right to a jury trial by creating the US tort agency, any suit in tort is heard by this agency.

· Tort is a private right

· How do you distinguish a private and public right

Granfinanciera

· There was a jury right

· Statute created the bankruptcy system, bankruptcy judges are not article III.

· Bankruptcy claim is closer to a classic common law breach of contract

· When the government is bringing suit in private capacity, we don’t get a jury trial

· In it’s sovereign capacity, only the gov has the power to administer

· When between two private parties, you do get a jury trial.
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· How do we allocate trial roles to judges and juries, and how do we make sense of that.

· Historical facts are classic issues for juries

· Demand for jury trial must be given immediately or considered waived.

· Judges view juries as expensive, time consuming.

· Judges are better at forgetting information, so every evidentiary issue they have to remove the jury, takes longer

· Generally, plaintiffs put jury trial demand in the complaint.

· Defendant’s would generally put in the answer.

· If plaintiff requests jury, Defendant can rely on that unless withdrawn, has about 10 days to demand on its own.  But always put it in the answer.

· Fact vs. Law: Markman 964

· Markman patented system of tracking clothes.  Other system did not inventory, just tracked them.  Clothes location vs. clothes tracking.  Sued for patent infringement.  If was that broad, too broad and invalid.

· Who gets to decide what “inventory” in the patent means.

· Originally jury decided there was infringement based on testimony on industry usage.  

· Usually expert hired to give information beyond the understanding of the jury.  

· Here, this person may have been testifying about information beyond the grasp of the normal jury, but also what is the industry standard.

· The second is fact, the first is not so clear.  Both may require credibility determination.

· Construction of patent is an issue of law.

· Reasoned by whether jury should shoulder the burden

· Examine precedent to see if something similar was a matter of fact or law.

· Decide based on who should decide the issue, based on what they are better at.  Not based on whether feels like law or fact.  Result oriented inquiry.

· Judges would be better

· Document construction as a whole

· Technical

· Uniformity necessary

· Credibility determinations not as important.

· What issues are juries better at

· [reasonable person standards]

· Credibility determinations

· Isn’t there a credibility determination over how the clothing industry understand the word inventory.

· Industry term of art comes up in torts all the time.  Following industry practice can be a defense.

· Need for uniformity

· In contracts intent is more important, and intent is inherently situational.
· Contracts are bilateral, and patents are unilateral, person needs more help from the court in knowing what things will mean.

· 967- Dobson vs. Mason

· Contract says one party cuts down trees on others land and sells them, and they split the money

· Judge or jury depends on whether service contract or sale of timber contract, written or oral.

· Traditional rational, when there are issue of witness credibility a jury is better at it

· No evidence they really are better.  Can’t study jury in real trial, and very expensive to have mock juries and have trial by script.  

· They have mock jury watch a two-hour film, fairly far removed from an actual trial process.  Doesn’t let jury sit with live witness and examine demeanor of the witness.

· Some evidence less likely to get the right answer when sitting in the room as opposed to reading the transcript.

· Juries are local, more people, a better sense of community sentiment.

· Like obscenity, beyond the pale of community standards.

· Negligence is considered a jury issue even if there are no facts in dispute

· Based on a reasonable person standard. Due care standard

· Judges are part of the man, part of the established order.  They have only one viewpoint.
· Juries are more flexible.

· Judge cannot overrule jury acquittal, but in civil cases the judge can say the jury lost its mindl

· Judges are almost all rich old white guys, not plaintiff’s attorneys, public defenders

· We could just change the way we select judges

· Lawyers get sucked into their own abstract world.

Jury Instructions

· If instructions were wrong, retrial

· If a harmless error that would not have changed the result, they will not order a retrial.

· Unlikely to have affected the verdict.

· To preserve right to appeal, must submit the instruction you want, and object when not given

· Unless definitive ruling on the record shows objection unnecessary.

· Rule 51D2 (133)- peak at appellate standard of review.  Judge may consider 

· Plain error is very different from clear error.  So obvious that the judge should have figured out the problem on his own in the absence of an objection.

· Clear effort is the standard applied to appeals from judge-made findings of law.

· Kennedy vs. S. Cal Eddison

· Wrongful death action, caused by exposure to nuclear radiation defectively manufactured in defendant’s plant.

· Requested: contribute to the risk of disease

· Law: substantial factor contributing to the risk of diseas.

· Requested instruction was wrong, so it was not error to refuse to give it

· But since proper instruction would have been beneficial to the case and was really close, the judge is responsible to give the correct instruction.

· The close instruction put the judge on notice about the correct instruction.

· Not error to refuse the wrong instruction, but judge still just responsible for giving the right instruction if they can fix it with a couple of words and it’s important.

· Harmless error analysis: not in this case.

· Celotex Brennan Dissent

· Summary judgement is a perfectly good practice to use and court’s shouldn’t be nervous about it.

· Rule 52, what do we do with cases without a jury.

· Jury can get special verdict form

· If judge is trier of fact, judge must give findings of facts and conclusions of law.

· Because we can, Judges are capable of doing it. Juries not so much.

· Make judge easier for appellate review. Refine issue for appeal.

· Force judge to actually think through the issues, get better decisions.  These can be oral

· Know exactly what was decided for preclusion purposes, prevent relitigation of decided issues.

· Roberts vs. Ross

· Just signing the winning parties findings is really, really bad.

·  When it went back down, without entering any finding, the judge just found for the other party.
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· How do we allocate power in the court

· Law vs. Equity

· Mostly historical and not functional

· Genuine Issue of material fact

· Fact vs. Law distinction

· Ends up being functional, who we think is better at what role decides whether it is an issue of law or fact.

· Jury instruction

· Must submit instruction

· Must object to not giving proper instruction

· Reviewed for plain error

· When requested instruction is close, court is required to fix it if it’s an easy fix

· Findings of facts and conclusions of law are required when in bench trial.

· Also applies to decisions short of a full trial.  

· Evidentiary decisions.  

· Preliminary injunction.

· Whenever judge finds facts and concludes law, must write down or give orally.

XV.  Summary Judgment

Standards of Appellate Review

· De novo- no deference whatsoever to the trial court reasoning.  Pretend like reaching the issue for the first time.

· Matters of law are generally issued de novo because we think the appellate court is as or better situated to determine law as the trial court.

· Clearly erroneous and Abuse of Discretion

· Greiner thinks Clearly erroneous is less deferential than abuse of discretion.

· Clearly erroneous- Definite and firm conviction that a mistake has been made.

· Most commonly applies to the findings of fact that a trial judge makes, which are reviewed for clear error under rule 52.
· Abuse of discretion- ordinarily given to the sound discretion of the trial court, will upset only if viewed that abused discretion.

· Discovery rulings

· Decisions on motions to grant or refuse new trials.

· Plain error, most discretionary, only if there is no objection.

· Judgement as a matter of law moved for in jury trial, now encompasses
· Directed verdict-  motion made prior to jury verdict, to take away from the jury.

· Generally made at close of plaintiff’s case by Defendant

· Also generally made at close of all the evidence by the Defendant.

· Then cross-motion by the plaintiff.
· All motions normally denied.  Since taken expense and trouble of jury, wants a jury verdict and set up for appeal.

· JNOV, judgment non- obstante verdictum
· After the jury verdict, if plaintiff wins, defendant often moves for JNOV, and in the alternative, motion for new trial.

· **Almost malpractice not to make these motions.

· Judgement as a matter of law has the same standard as summary judgement.

· Same as rule 56 standard, phrased different for each one but the same thing.

· Is there anything in the record, a genuine issue of fact, and if not, summary judgment.

· Review all evidence in the trial record, summary judgment record and complaint are now mostly irrelevant, legal arguments are adapted to the evidence admitted at trial.

· Draw all reasonable inferences in favor of the non-moving party.

· Do not make credibility determinations (except video tape, Scott)

· Could a rational trier of fact find for the non-moving party (before verdict), or have found the way this one did (after verdict).

· In age/race discrimination case, the 3-step dance applies.

· General standard is rule 50 and rule 56.  

· Directed verdict decided wrongly requires new trial.

· JNOV wrongly decided, appellate only reinstates jury’s verdict.

· That’s why judges favor JNOV over directed verdict, to save time of new trial.

· Directed verdicts happen when really obvious issue and a long trial, or the judge just gets really angry.  

· Jury selection should get rational triers, right?

· We have preemptory challenges, which is inconsistent with rational jury selection, they indulge in stereotyping, (race, gender, national origin, age, religion are not allowed), but that’s really what you are deciding on.

· If judge knows the only way jury could have decided that issue was based on stricken evidence, JNOV

· He’s supposed to declare a mistrial then.

· But he’s hoping the jury will decide correctly.

· Same reason they normally deny directed verdicts.

· If witness contradicts themselves, the jury has to decide which testimony to believe.  Issue for the trier of fact.

· Judge can give a directed verdict on any issue and have the jury try the others.

· What standard of appellate review is applied to jury verdict if all the appropriate motions were made.

· De novo, because they are reviewing the trial courts decision of whether to grant judgment as a matter of law, whether any rational jury could have found the way this one did.  

· Gives great deference to the jury verdict because the decision it is reviewing gives great deference to the jury verdict.  

· In order to consider the issue on appeal, you have to have made both directed verdict and JNOV motion.

· The standard is such that it’s not supposed to matter that the appellate court wasn’t there because not supposed to make credibility determinations, which are what you need to be there for, under traditional conception.

· After jury verdict, motion for a new trial.

· Easy case for new trial, judge realizes that he blew it at some point in the trial

· Allowed evidence in that shouldn’t have been allowed in.

· Not harmless error

· Harder case: Aetna Casualty
· Dr. Yates’ injured a patient.  Liability insurance denied coverage under insurance policy because criminal abortion procedures were excluded.
· Jury was to decide whether Yates was engaged in a criminal abortion, and found in favor of Yates.

· Aetna filed for JNOV and new trial motions.

· The court thinks that the evidence favors Aetna, but don’t think this is against the clear weight of the evidence because at trial Yates said he was not performing an abortion.  

· To upset under judgment as a matter of law determination requires a credibility determination.

· Court discusses that could grant a new trial on basis that verdict is against the great weight of the evidence.

· Rule 59 new trial

· Erroneous trial court ruling.  (easy case).

· Verdict is against the great weight of the evidence but not sufficient for judgment as a matter of law. (More complicated).

· This bothers Greiner

· In Theory they can keep doing it over and over again

· What’s the point of having a jury if you’re not going to believe them

· You’ve explicitly said that a rational jury could find this way.

· Takes credibility into account, perpetuates litigation.

· Justified by history, well established in the English practice.    It’s the rule in every circuit.  No one asks why it’s there, or what it’s functionality is?

· A grant of a new trial motion is not an appealable order because it is not final.  
· If denies new trial, reviewed under abuse of discretion.  

· When new trial is granted, must wait for the second trial to appeal.

· Instead of appealing, they almost always settle.

· Parties generally use first verdict as incentive to settle.

· Additur and Remittur- Fish v. Manger Rule 

· Remititur

· If judge thinks the jury award was too high, he can say to the plaintiff, either accept a lower amount or I will order a new trial.

· Additur

· In some jurisdictions, if the judge thinks the jury award was too low, he can tell the defendant, either accept a higher amount or I will order a new trial.

· More controversial

· Only some states have it.

· Federal courts generally don’t allow it.

· ***EXAM QUESTION: state has additur, federal court don’t allow, sitting in diversity, which binds the federal judge?

· Governed by common law

· That’s why it’s a nice Erie Issue.

· Abuse of discretion standard of review.

· *****Does 7th amendment prohibit additur

· Unatherm
· What are the consequences if you don’t move for both directed verdict and JNOV

· If you want to appeal there should have been a judgment as a matter of law, if no motion at either close of evidence or after verdict (have to do both), something really bad happens.  Circuit split

· Some circuits, still reviewable under plain error standard

· Other courts, not reviewable at all.

· Either way, it’s something really bad.

· Why do we think we need both? (close of evidence and after verdict, not sufficient just after plaintiff rests).
· Do everything we can to avoid trying a case twice. (close of evidence important)

· Functional reason for requiring both-

· Prior to jury verdict at close of evidence puts judge on notice that one party thinks case is insufficient, judge can reopen the trial to let the evidence be clear.

· Historical or metaphysical reason

· 7th amendment- Judges really nervous about granting judgment as a matter of law against a jury verdict.

· We pretend that the motion before the jury verdict was really just delayed until after the jury verdict, we just didn’t rule on time, and the case should have never gone to the jury.

· Rule 50 talks about a “renewed” motion for judgment as a matter of law.

· Why require directed verdict at close of all evidence instead of plaintiff’s resting.

· Defendant might incriminate themselves during the presentation of their own case.

· They may inadvertently correct evidentiary issue in the plaintiff’s case.

· Unitherm holds in addition that must move post-verdict to preserve ability to get new trial on appeal

· Since trial judge can grant new trial when against the weight of the evidence, trial judge is sitting in a better position to decide where the weight of the evidence lies.  We really want judges view on the matter.
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· Post-trial practice- Deadlines
· Granting new trial because verdict is against the great weight of the evidence is hard to justify because the standard of post-verdict dismissal is really summary judgment standard.
· There are lots of time limits that are critical and not set by the judge, and not extendable under rule 6b.
· Hulson v. Atchison on pg 1059- can’t be extended even when the opposing party agrees with it.  Later on, opposing counsel must object to it when they realize, and it will be dismissed.
· JaMol Rule 50 gives 10 days
· To amend judge made FoF or CoL: Rule 52 gives 10 days
· New trial Rule 59, rule 50d give 10 days
· Certain kinds of relief from judgment, Rule 60b(1-3) give 1 year deadline
· If moving under 60, you’re in bad shape.
· Rigid adherence to time limits after the verdict is very different from during discovery and pleading.  Trial is viewed as the dispositive event, and we want to put the parties on notice for when they can appeal.
· If there is a motion for a new trial, or any other motion which granted would make the order non-final, the appellate clock is not ticking.
· After verdict, time to move on.  Embodied in Hulson no extension rule
· Title decision 1063: Statute says someone naturalized can be denaturalized under certain circumstances.  D says he is not one of the set of people that can be denaturalized, pure issue of statutory interpretation.
· 9th circuit rules in favor of US.  Two years later after circuit split, SCOTUS says US position was wrong, and the denaturalized citizen’s argument was correct.  
· Original defendant wants relief from his judgment, but the court said no relief was available.  Rule 60b not intended as a substitute for appeal.  But he appealed everything he could.
· We can’t go around correcting every question of law under rule 60 when we resolve a circuit split.  
· They need to the circuit split to germinate so that they can get the best legal arguments.
· Would create a lot of litigation to resolve all those inconsistencies.  Trial is a final event.
· Rule 60b appears to be very broad.  It is an attitude more than a ground for a claim.  
· Used when fraud perpetrated against the court.
· Used to relieve default judgment (sometimes inherent power)
· Perjured testimony
· If litigating under rule 60 you’d better come up with something amazing.
· Appellate procedure
· Dispute between parties is reduced in some way to an order, judgment or injunction.
· Liberty Mutual v. Wetzel
· Ordinarily you can’t get appellate review if you didn’t object to the issue below
· Alleged Title VII violation by class of female employers.
· Partial summary judgment issued for the plaintiff.  In terms of liability pretty complete, but left injunction issue unresolved.  
· Neither party raised the issue of appellate jurisdiction, was raised sua sponte.  
· This is subject matter jurisdiction of the appellate court.  Parties are perfectly entitled to switch sides on the issue, can always say no subject matter jurisdiction.
· For an (Fed) appellate court to consider an issue, must satisfy:
·  that the district court had subject matter jurisdiction (arising under, Tit 7)
· That it has appellate jurisdiction.  Same rules apply.
· Circuit court held that it did not have appellate jurisdiction.  Not a final decision.
· But they ruled on all aspects of liability.  But no damages or orders, no relief.
· 1291 Final decisions
· Collateral order (Cohen)- doesn’t apply to Wetzel because this is the heart of the case. (Stay is a final order for Cohen purposes).
· Rule 54b final w.r.t certain claims
· Must have more than one claim or party.
· One complaint articulates multiple claims.
· Claim, cross-claim, counter-claim, etc.
· May give final judgment for one claim and not the other, but the court must expressly determine that there is no just reason for delay.
· Both no just reason for delay and that the judgment is final must be expressly stated.
· Make sure trial court has fully considered this issue.  Time limit on notice of appeal or lose the right.  So we require the trial court to recite certain magic words because it has done something unusual, started the timeclock without ending the whole trial
· Two problems with Liberty mutual using 54 b
· Judge didn’t say magical words
· There aren’t multiple claims.  Only 1 claim of action with multiple remedies.
· 1095- claim is a single legal theory that was applied to one set of facts.  Not what the definition will be in claim preclusion or in determining when counter-claims are compulsory.  Those two will be much broader.
· Reviewable for abuse of discretion that these were separable claims and there was no just reason for delay.
· Allows appellate court to avoid reviewing the merits of the case itself, and just rule on the judge’s decision to avoid receiving the appeal too early.
· Abuse of discretion is a deferential standard of review.
· If no abuse of discretion, appellate court must hear the case because 54b triggers rule 1291.  Then appellate court cannot send the case back just because it feel like it.  
· In 1292b, appellate court can send the decision back if they don’t want to hear it yet.  They have discretion.
· 1291 Final decisions
· Collateral order (Cohen)
· R 54b multiple claim/party, no just reason for delay.
· 1292(a)(1) injunctions- appealable before final disposition of case.
· But when told that liable for current policies, employer will immediately change the rules to prevent incurring further damages.
· Although no formal injunction, company is having to comply with the judgment, but because judge has not ordered them to do so, it is not ripe for appeal.
· You can appeal from a grant or denial of an injunction.  If they denied the injunction, only the plaintiff could appeal.  The wrong party appealed.  
· Plaintiff can wait to ask for injunction to force D to change policy without having right of appeal.
· By failing to either grant or deny a request for an injunction, prevents appeal. (Thayne-coat)
· All Thayne-coat could do would be to get a writ of mandamus to force the district court to rule.  
· 1292b double discretion- time limit of 10 days.  Defendant did not appeal within 10 days.  
· Discretion in trial court over whether to allow the appeal
· 1. Controlling question of law (really important question)
· 2. Must have a substantial difference of opinion (reasonable minds can differ)
· 3. Immediate appeal would advance the issue
· Must state 1-3 in written order to put parties on notice of immediate appeal
· Discretion in the appellate court over whether to take the appeal.
· Circuit does not have to take the case.
· May be too busy.
· May disagree with the findings of the district court.
· Why require double discretion?
· Limit the number of piecemeal appeals. Hear everything at once.
· But if something was wrong that infected the whole proceeding, you have to redo the whole thing.
· But we think trial courts are often right, when they are not right the error is often harmless, and if not, the judge often catches the error himself before it is done.
· Why allow appeal on injunction
· Grant- consequences have been visited upon a defendant.
· 1651 All writs (mandamus)
· Ignored by liberty mutual case.
· There is nothing unusual going on in liberty mutual.
· Writ of mandamus is supposed to be an extraordinary remedy, something especially unusual.  
· Cohen (Collateral POrder under 1291) pg 1102
· Security bond by plaintiff for defendant if found that P had meritless case.  NJ requires
· Erie issue, vertical choice of law.  State law requires bond, but federal judge says not required in federal court.
· The bond will be worthless if we wait until the end of the case.  Plaintiff won’t be able to buy a bond after the final judgment is reached.  No insurer would grant it.  
· The order is therefore not effectively appealable at the end of the case.  If you wait, it’s too late.
· Collateral order doctrine
· Issue must be effectively unreviewable later (final disposition of a claimed right)
· Must be separable and collateral (independent) to the cause of action (not an ingredient of the cause of action and does not require consideration with it.)
· Does it conclusively determine the issue.
· If the statute invites the court to reconsider the bond issue from time to time or the amount, then maybe not reviewable.  Since decided finally that no bond need be posted, it is reviewable.
· Hypothetical- P sues D in home state so D can’t remove.  D sues P in different jurisdiction in federal court.  To avoid duplicative litigation, judge has discretion to refuse litigation to avoid duplication, an exeption of the unflagging obligation to hear the cases.
· If judge dismissed this case under duplicative litigation, final order, and appealable.  
· Typically judges issue a stay instead, pausing the case to see if something will happen in the state case.  Not a final order, not appealable.  
· But once state court decides issue, under res judicata, federal judge dismisses the case.
· Stay order is effectively unreviewable even when the case reaches final disposition.
· Stay order is collateral to the merits.  Only on grounds of duplicative litigation, not whether there is a claim.
· It conclusively determines the issue.
· Courts have held that Colorado river stay of this kind is immediately appealable under Cohen reasoning.
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· Basic policy interest in allowing appeal
· Avoid piecemeal treatment of cases, consolidate into one appeal
· Simple efficiency
· Courts reluctant to go forward with litigation if appeal might force them to change course.
· Most trial court rulings are correct, harmless, or corrected by the trial court.
· final decision 1291- automatic right of appeal
· Collaterial order (Cohen)
· Bond
· Colorado River Stay
· If the requirments of collateral order doctrine are met, then it is an appeal as of right.
· Must be case that appeal if not taken now is unreviewable later.
· Whether unreviewable depends on how we define the interest to protect.
· 1106 note 1a: Lauro Lines- Forum selection clause.
· D argue the point of the clause to avoid litigation in US
· Clearly not a final decision in the case
· P argue clause doesn’t protect cost of discovery, but only judgment in US court.  That can wait.
· Broad reading, ordinarily we don’t care too much about economic consequences.  Supported by 
· Coopers and Lybrand- appeals of class certification orders
· Before rules amended, disagreement whether orders to certify a class are collateral.  Court held that not collateral, too central to case, and reviewable after suit
· Only one party may not have enough damage to justify the suit for an attorney to take it.  
· Court said not a strong enough interest to allow an unwritten exception to appellate doctrines.
· Circuit courts turned out to be willing to review grants of class action under all writs act.  Change in rules resulted from unfairness of having reviewable grants but not denials.
· It became clear that class certification became case dispositive. 23f or g now allows appellate discretion to hear denial or grant.  Congress passed statute allow SCOTUS to grant jurisdiction.
· In the bond context it was clear what the interest was.
· R54(b): Once trial court has used the magic words, unless the appellate finds it was an abuse of a discretion, appeal as of right.  
· Must be more than one claim
· Exceptions due to high cost of completely redoing the trial from the beginning.
· 1292(a)1- grant/ denial of injunction
· Appeal as of right
· 1292(b)- double discretion: trial court (magic words), app ct agreement.
· No appeal as of right.   Double discretion.
· Trial Court: Important decision, could go either way, would immediately advance the disposition of the claims.  Different magic words, parties can then petition appellate to resolve.
· Appellate Court then decides whether to answer or not.

· Atlantic City 1117- interoggatory problem.

· 3 suppliers of electric co. have agreed to fix prices, illegal under Sherman act section I.  

· Since regulated utility, if we did this, you didn’t get hurt because you passed it on to the consumers.  They should be the only ones to sue.  
· Interrogatories are intended to discover whether costs were passed on to the consumers.  Q: is this a valid defense.

· Trial Ct: interrogatory not allowed, denies motion to compel. Certifies to appellate, because real issue is whether passing on defense is available, in the guise of discovery issue.  If defense is available, discovery is relevant.  If it isn’t, irrelevant.

· Appellate: Not reviewable because don’t want every discovery issue brought up on appeal.

· Discovery orders are generally effectively unreviewable because not final, and most cases then settle.

· But this seems like a hardcore legal issue for Sherman.  Another circuit accepted this issue and said defense unavail

· Would appellate have viewed differently if trial overruled objection and let the discovery go forward? Burdensome discovery for a possibly non-existent defense.  

· If genuinely concerned about discovery rules not being reviewed, no.

· But the economic consequences of delay higher if you expect to overrule.  

· Object to interrogatory

· Normally object and answer anyway.

· Sometimes object and move for protective order.

· In deposition, unless privileged or very outrageous, you answer anyway.

· Trial court does have to pick one view, then says, it could go either way and certify for appellate court.  
· 1651 All writs (mandamus)
· Completely discretionary.
· La Buy is the judge overseeing an anti-trust case.  
· Petitions for writs of mandamus originally thought of like Marbury v. Madison, get official to take discretionary action.
· Then started using them to get courts to do things they didn’t want to hear.
· Judge has heard all the pretrial issues that is really complex and long.  27 page long list of contents that judge dealt with.   They get a lot longer today. 2 years
· Trial expected to last 6 weeks or longer.  Trial says doesn’t have time, and issues a 53b order to refer the case to a master.
· Today courts have to pay more attention to criminal trials because of speedy trial acts and constitution, and civil cases get pushed off.
· Parties don’t want to try the case in front of the special master.  Why neither?
· From discovery, have some idea what judge will do.  1 party makes sense.
· Both parties probably don’t want to bring a new person up to speed.
· Writ of mandamus against a judge is different than ordinary appeal, judge appears as opposition instead of the opposing party.  La Buy has to write his own brief or hire a lawyer.  Maybe not such a good idea.
· Appeal issued the writ despite La Buy arguing court has no power because interlocutory (in the middle) order, and should wait for final judgment.  This order can be reviewed after final judgment.  Special master can’t enter judgment on his own.
· By specifically listing when appeal can hear a case, suggests congress means you can’t do it otherwise.  
· SCOTUS says since appeal would go to the appellate court, they have the power, and can do it in extraordinary circumstances.  Can reach in early if they want via the all writs act.  Granted writ power existing in common law.
· When to exercise depends on court discretion.  La Buy is familiar with this case, has been referring to a master too much, judges should not abdicate their judicial function.
· By concentrating on frequency of referral, SCOTUS has gone beyond the circumstances of this appeal.  
· Creation of Supervisory Writ of Mandamus.  Using writ to supervise day to day business of lower courts in way they can’t with regular appellate, means they have to look outside the regular record of the case
· If the extraordinary circumstance is that people are doing it too much, not very extraordinary.
· Dissent thinks this will lead to piecemeal litigation and open the floodgates.
· It did.  Particular with class certification orders.
· Majority opinion makes the All Writs Act confer an indepdent appellate power to review interlocutory orders.  
· Important for appellate court to have discretionary ability
· Increases a lot of costs to the litigants.  We ignored the cost in other cases. Why not now
· Court seems to really concerned about abdication of judicial function, that litigants have a right to a trial before an article III judge.  

· American rule as opposed to the british rule.  Everyone pays their own attorney’s fees ordinarily.  In Brittish practice generally not the case.  

· We have certain exceptions, 

· Probably too ingrained for us to require unsuccessful P to pay D fees, and vice versa.
· 1404a transfer between courts.
· Appelate courts can remand for retrial or reruling, reverse, or affirm.  
· SCOTUS has discretion over its docket through certeriori.
XVI- Joinder
Under what circumstances are we going to allow other parties to get involved in the litigation?

· SMJ, PJ, still required to add parties.  Both federal rules and Jurisdiction necessary to add parties.  Is it ok under the rules?  Is there a basis for SMJ, PJ.  Jurisdiction are generally the real limits.  

· Compulsory counter claims (Rule 13a) if you have the same transaction or occurrence

· Also used for supplemental jurisdiction (Gibbs: Fed courts have the power to adjudicate supplemental state law claims in they arise from the same transaction or occurrence as the original jurisdiction matter).

· If they don’t bring it when compulsory, barred by claim preclusion, res judicata.

· Permissive counterclaims (Rule 13b), not from the same transaction or occurrence.

· Can bring it elsewhere and can bring it later.

· New plaintiff wants to come in a sue the same defendant

· Permissive Joinder, same transaction or occurrence + any common issue of law or fact. Rule 20(a)(1).  

· Real limit is transaction or occurrence, because always can be a common issue.

· Never compulsory joinder of plaintiff for purposes of this class 

· Once plaintiff adds, compulsory and permissive counter claim rule kicks in.

What are the consequences of having litigated to final judgment under preclusion.
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¡å
Lecture 29 - Expanding the Lawsuit


•
Note: Satisfying Fed. Rules alone is not sufficient to join a party - must also meet jurisdictional constraints (SMJ, IPJ, venue)


¡å
Fed. R. Civ. P. 13 - Counterclaim and Crossclaim


•
13(a) - Compulsory Counterclaims - "same transaction or occurrence" (saw this in Gibbs for supplemental jurisdiction... common nucleus of operative facts)


•
13(b) - Permissive Counterclaims 


•
Fed. R. Civ. P. 14 - Third-Party Practice


•
Fed. R. Civ. P. 18 - Joinder of Claims


¡å
Fed. R. Civ. P. 20(a) - Persons Who May Join or Be Joined


•
20(a)(1) - Permissive Joinder - requires same "transaction or occurrence" + common issue of law or fact (finding common issue should be easy)


•
Fed. R. Civ. P. 21 - Misjoinder and Nonjoinder of Parties


•
Fed. R. Civ. P. 42 - Consolidation; Separate Trials


¡å
See 


¡å
We compel the plaintiff to bring counterclaim if it arises out of the same "transaction or occurrence" (this is one of the few exceptions to the plaintiff being the master of his own lawsuit)


•
This is why defendants can jump start a lawsuit by initiating a declaratory judgment action, allowing the defendant to choose the venue he wants and forcing the plaintiff to assert counterclaims


•
Claims will always be accompanied by compulsory counterclaims


¡å
Ordinarily we never compel another plaintiff to join a lawsuit - it's permissive.  Court will allow it if claim is arising out of the same transaction or occurrence and there is a common issue of law or fact (again, any lawyer should be able to find a common issue)


¡å
New plaintiff must meet the jurisdictional rules (if you are in federal court on diversity, new plaintiff better be diverse) 


•
remember 1367(b) requires an original anchor claim w/ jurisdiction but the prevents the plaintiff from making claims that would destroy SMJ


•
Same requirement for permissive joinder of defendant by the plaintiffs - must be  same transaction or occurrence and there is a common issue of law or fact 


•
Cross-Claim on co-party is always permissive, w/ same transaction or occurrence test


•
(Greiner is making this all look sequential, but often all of these parties and claims, except for maybe cross-claims, are present at the start of the suit in the initial complaint and answer)


•
Plaintiff cross claims - must be careful with SMJ under 1367 (defendants do not have the same restriction)


•
If defendant wants to bring in a Third Party Defendant (TPD), he can but it is not technically a transaction or occurrence test (it's often an insurance company, which is based on a contract that is not part of the same transaction or occurrence as the original claim)


¡å
TPD can sue plaintiff on same transaction or occurrence but plaintiff must be careful with SMJ with any counterclaims (Greiner says primarily must watch out for supplemental jurisdiction) due to 1367


•
If TPD did not sue plaintiff, plaintiff could still sue the TPD but it would be permissive, under 14(a)(3)


¡å
Once everybody is in the lawsuit, we say Permissive Joinder, you can sue anybody in the lawsuit (ANY claim no need for same transaction or occurrence) as long as it doesn't destroy SMJ


¡å
After this, court can split lawsuit how it wants to under Rule 42


•
Greiner says one limit on the court is that it cannot mess around with a claim that has a right to a jury trial (Preview of Beacon Theaters)


¡å
United States v. Heyward-Robinson Co., 1970 (p. 612)


•
Note this is prior to 1367 (there is no supplemental jurisdiction yet)


•
Be Careful - At this time you were not allowed to attach a counterclaim that had no independent basis for SMJ, it could only be brought if it was compulsory


¡å
Facts


•
Heyward (NY) has prime contracts with Gov't (Navy) and Stelma


•
D'Agostino (NY) is a subcontractor for both of these jobs


•
Heyward is insured by Maryland Co. for Navy job


¡å
Posture


•
D'Agostino sues Heyward and Maryland under Miller Act to recover payments due on Navy job


•
Heyward denies liability and counterclaims for overpayments and extra costs for both Navy job and Stelma job


•
D'Agostino denied liability for counterclaims and reply-counterclaims to recover monies due on Stelma job


¡å
At trial, two subcontract suits were treated together


•
D'Agostino claimed Heyward breached both contracts by failing to make progress payments


•
Heyward claimed D'Agostino breached by permitting its employee liability insurance to lapse, and then terminated; plus D'Agostino was liable for overpayments


•
Jury found Heyward had breached, Heyward owed $63k and Maryland should cover $40k that was for Navy project


•
Heyward appeals saying District Court had no jurisdiction over the Stelma issue b/c it was not a compulsory claim and did not raise a federal question (even though it was the one who brought Stelma into it)


¡å
Holding: District Court did have jurisdiction because it was a compulsory claim


•
There is no federal question in Stelma issue, so If it is a permissive counterclaim, there was no jurisdiction (there is no diversity here at all)


•
Fed. R. Civ. P. 13(a)(1)(A) => compulsory "if it arises out of the transaction or occurrence that is the subject matter of the opposing party's claim"


•
Should be interpreted broadly to include anything that has a close, logical relationship

•
Same parties, same type of work, same basic time period


•
Same contract rights to terminate upon breach, withhold money to apply against damages suffered


•
Payments were made on lump sum for both projects - can't separate them


¡å
Concurrence (Friendly)


•
Disagree that it's compulsory, but permissive counterclaims need not to have independent jurisdiction


•
Compulsory => if Heywood had not counterclaimed for Stelma, he would be barred from doing suing for Stelma issues later (claim preclusion would kick in)... unexpectedly harsh


•
Same parties, work, time are not significant legally


•
Contract rights apply in any situation, and aren't relevant here


•
Determination of whether counterclaim is compulsory must take place at pleading stage.. at pleading stage payments owing for Navy job appeared very clear


¡å
Rule 20 vs. Rule 18


•
Rule 18 does not demand that the joined claims have anything in common with each other, factually or legally, except that the joined claims are asserted by the same single claiming party against the same single defending party


¡å
Rule 20 is slightly more demanding


•
Permits multiple parties to join together as plaintiffs in one action, but only if each plaintiff is asserting at least one claim that arises out of the same transaction and "if any question of law common to all these persons will arise"


•
Permits multiple parties to be joined as defendants subject to transactional relation and gives rise to common question of law or fact


•
Rule 20 also says that defendants need not be interested in defending against all relief demanded => Rule 18 and 20 can be piggybacked


¢º
Fed. R. Civ. P. 24 - Intervention - way for parties to join a lawsuit when they aren't pulled in or can't join as plaintiffs, but still must worry about SMJ


¡å
Smuck v. Hobson, 1969 (p. 681)


¡å
Posture


•
Class action brought on behalf of Black and poor children, court found that plaintiffs were denied constitutional rights to equal education (segregation suit)


•
Board of Education decided not to appeal, but Hansen (superintendent) & Smuck (one board member) appeal anyways


•
20 parents of children filed motions to intervene


•
Court of Appeals remanded decision on intervention to District Court - District Court granted motions to intervene


•
Court of Appeals now considered it en banc


¡å
Holding


•
(1) Interest is a prerequisite - must also be the case that  (2) disposing of the action may impair or impede movant's ability to protect its interests, unless (3) existing parties adequately represent that interest


¡å
Hansen has no interest relating to the transaction


•
He is no longer superintendent and will not get his job back based on this


¡å
Smuck has no interest relating to the transaction


•
as a member of the board, he was a principal figure and had fair opportunity to participate, but as upon the Board deciding not to appeal, he has no interest (he was only involved as a collective whole)


¡å
Parents have interest, would be impeded in protecting interests if action was disposed and the existing parties do not adequately represent them


•
Interest in children's education


•
(why it would impede is omitted - but court finds that it does)


•
Not adequately represented by board b/c it has other pressures: delay, budget, public pressure


•
Parents interest is to protect freedom of the board to exercise broadest discretion constitutionally possible => review should be limited to features that limit discretion of the board


•
Here the court treated intervention in a discretionary manner
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XVII.  Res Judicata

The first lawsuit is over, what significance do we attach to this?  What is precluded?

Claim Preclusion- if all three elements are met, generally will preclude both P and D from litigating claim. Most often invoked against the plaintiff.  Compulsory counterclaim rules extend this to the defendant (Rule 13)

· Same “Claim”
· Different meaning than appellate jurisdiction, which was a set of fact + legal theory
· Judgments must be
· Final
· Not that all appeals have been exhausted
· On the merits
· Is a dismissal on statute of limitations  basis a judgment on the merits?
· Same party (or privity)
· Gonzales v. Banco Central- Swindlers sold FLA swampland.
· (Rodriguez) litigated, smaller Gonzales group tried to join, judge wouldn’t allow. 
· R suing for violation of a bunch of federal statutes.  No regular state law claims
· Case takes several years in discovery, R blowing it.  
· R moves for class action certification.  Judge says no
· Other buyers move to intervene or join as plaintiffs.  Judge says no.
· Sunrise litigation group formed to exchange information and pay legal fees
· May suggest R and G worked in concert.
· After plaintiff rests, judge directs verdict for defendant. Affirmed on appeal
· New group, not formally parties to Rodriguez, sue asserting same legal theories plus other state law claims like mail fraud.  Assume they were part of sunrise litigation group.
· Trial judge dismisses under res judicata.  
· Defendants essentially the same.
· Most of the legal theories overlap Rodriguez.  G has been able to learn from R’s mistakes.  Had access to all the discovery material.
· Circuit reverses res judicata
· Rodriguez judgment was final in every sense of the word, past appeal, on the merits because case presented.  
· G has the same claim as R, same nucleus of common nucleus of operative facts, Gibbs
· Different time and different plaintiff, but same operation, same area, same time period.
· The new legal theories don’t matter.  Same facts.  
· Inefficient to have multiple trials on the same facts.
· Not the same parties
· Literally different set of people.  I deserve my day in court. Strong presumption when there are different parties.  
· No privity exception.  (Privity for subsidiaries of same interest)
· If you sue debtor on note, lose, and then sell the note to a bank, the bank does not get new lawsuit because of privity.
· Bank suing only under interest from you.
· Doesn’t matter than Bank has no control.
· Insurance indemnity, when able to sue insurance directly
· Second party has rights in the lawsuit derived only through the first party, generally through a contractual relationship.
· [Close family relationship may be privity]
· In this case, sunrise group insufficient because no agreement to be bound and no purchase of legal interests.
· G had no control over R lawsuit
· G not virtually represented.
· No timely notice
· Independent parties, not accountable to over group.
· No close relationship between the two groups
· Equity
· They tried to join in, if granted they would have been bound.  Trial court refused.
· R tried to get class action, which would have bound G.  Trial court refused.
· Because not the same parties, no claim preclusion.
· The law is right, but is this a good idea?
· Repeat of litigation.  Inefficient with large parties.
· But gets faster from already done discovery
· Judge sympathetic to plaintiff’s claims, thinks R blew it.
· Better because we get to the right answer.
· These plaintiff’s didn’t screw up, let them have their day in court.
· The court’s interest is overridden by their refusal to allow joinder or class action
· Smells strategic if a few plaintiff’s at first and most later.
· If formally agreed to pool earnings from the litigation, then it wouldn’t seem like a good idea to repeat litigation.
· Otherwise, allows D to shop for most advantageous plaintiff’s attorney, judge, jurisdiction, etc.
· Claim preclusions is a defense you have to assert in your answer, usually made in early motion to dismiss or summary judgment motion.
· D could invite stupid plaintiffs to sue, or could sue all P for declaratory judgement if has in personam jurisdiction and subject matter jurisdiction.  
· How could we structure our rules to be more efficient
· [Government litigation agency]
· Force P’s to give notice to other plaintiffs (Compulsory joinder)
· Some class actions have opt out rules
· Open question whether constitution requires opt out rule.
· Terminology
· Rendering court is the first court that gave the judgment.
· Second court is the court deciding whether to apply res judicata.  
· For today, make rendering and second court the same.
· On Friday, rendering and second court will be different.
· Does the pendency of an appeal mean that the judgment is not final for purposes of res judicata?
· We think that appeal should not bar asserting claim preclusion.
· That is in fact the rule in most jurisdictions.
· Hard to say the litigation is over if on appeal, but we think most of the time trial courts are correct.
· If first decision gets reversed on appeal after second case is dismissed for res judicata, the second case is still dead.  Maybe it can be revived.
· Is a statute of limitations dismissal sufficiently on the merits to attach claim preclusion?
· A dismissal in the rendering court for lack of subject matter jurisdiction is not on the merits
· Dismissal for lack of in personam jurisdiction is not on the merits.
· Dismissal for lack of venue is not on the merits.
· If first court has shorter statute of limitations and the second court has longer statute of limitations, and would have been able to litigate on the merits if filed there at first.
· States have different rules.  Jurisdictions are split on whether claim preclusion prevents same claim dismissed for statute of limitations.
· Based on argument over whether stat limit is substantive or procedural.
· On the merits generally controlled by the rendering court by saying with prejudice or without prejudice.
· Same claim
· Old view used to be, same claim if right that was protected was the same.
· One lawsuit based on hurt leg (right to bodily integrity)
· Another lawsuit based on hurt buggy (right not to have possessions damaged)
· Modern view, common nucleus of operative facts test.
· Gets complicated
· Jones v. Morris Plan Bank
· Trades in car, financing plan has accelerated default clause.  If he misses a payment the whole contract comes due.
· He misses 2 payments, bank sues for the 2 payments.  Pays Judgment.  Stops paying.
· Bank sues him again.  They take a nonsuit, a voluntary dismissal to avoid claim preclusion.  Used to have right to nonsuit if early enough.  Court dismiss w/out prejudice. Repo car and sell it to pay the debt.
· Car owner sues bank for stealing his car. 
· Court holds that Bank stole his car by splitting the cause of action.
· All the payments were due, only sued for 2 of them.
· Court said note and sales transaction are all the same transaction, all selling the car.
· Mad at the lawyers that wrote the contract and those that filed the first suit.
· 1161 Note 1: Alglon- gives bank the option to accelerate.
· Selling bonds, often have coupons attached to them that represent interest owed to them.
· Bond and the coupon are considered different transactions because maturity dates are different.  Comes up in Cromwell v. City of Sack.
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· Claim Preclusion attaches regardless of whether particular cause of action or theory of relief was litigated.
· Issue preclusion and claim preclusion sometimes included under res judicata, sometimes it just means claim preclusion.
· We do not require final judgment on the merits for issue preclusion
· Dismissed on subject matter jurisdiction, don’t want P to relitigate subject matter jurisdiction despite that disimissal for lack of jurisdiction is not a dismissal on the merits.
· Cromwell v. City of Sac: City issues bonds to contractor for promise to build courthouse, which courthouse was not built, but the coupons for the bond were passed along.  Holder in due course doctrine (Tyson v. Swift), may have to pay last person and come after first person.
· Cromwell ends up with the bonds
· Suit 1: Smith (Cromwell) sued the county to enforce the bond coupons.
· County wins because Cromwell couldn’t prove he paid value for the coupon, the burden of holder in due course doctrine requirement at the time.
· Those coupons are now worthless to him.
· Suit 2: Cromwell sued country to enforce the bonds themselves.
· Not claim precluded, despite that all arise from the same transaction, because coupons are separable from bonds, defined as different transactions because they have different maturity dates.  
· If different maturity dates, even if issued at the same time, coupons and bonds do not claim preclude each other.
· County pleads issue preclusion.  Not accepted.  
· Whether he gave value for the bonds was not litigated in the first lawsuit.
· There are three definitions of issue arising form these facts
· Whether Cromwell paid value for the bonds and the coupons (one element of due course)
· Is Cromwell a holder in due course of these bonds and coupons
· (all elements of due course)
· Is Cromwell entitled to recover on the fraudulent bonds and coupons (Narrowest to broadest)
· Never litigated whether paid value for these bonds
· Third definition is obviously wrong, if that is the issue, it would be precluded by claim preclusion.
· But just because they are different transactions or occurrences does not rule out issue preclusion because issue preclusion does not require different transaction or occurrence.
· May have litigated whether paid value for other coupons
· What was actually litigated before?  If trying to resist issue preclusion, define the previous litigation narrowly.  
· Court here takes the narrow definition, did not litigate whether he had given value.  
· May have forgotten to bring it up.  So no issue preclusion
· Should we preclude people who should have raised an issue and didn’t when they had adequate incentive.
· Rios v. Davis- Car accident

· Suit 1 Dry goods sues Davis who sues Rios, not just indemnity action, thinks Rios was negligent and not davis.

· Contributory negligence- old doctrine mostly gone, if negligent cause of action, and Plaintiff didn’t exercise any amount of due care so that responsible even a little accident, no win.  Complete defense.

· Now they have comparative negligence, apportion fault.

· Rios does not countersue, so no compulsory counterclaim rule in that jurisdiction, because no claim preclusion defense in suit 2.

· Popular dry goods, Davis, and Rios, were all found contributory negligent.

· Suit 2: Rios sues Davis for negligence.  Davis pleads issue preclusions, Rios was found to be contributory negligent.

· Court finds that Rios negligence was not necessary to the decision in the first suit.

· Once popular dry goods and Davis were found negligent, both lawsuits ended and no need to adjudicate Rios’ negligence.

· If Rios has countersued, then his contribution would have been relevant.

· Rios might be able to prevent Davis from denying he is negligent, but Davis would still have contributory defense against Rios.

· Verdict had to have been found by special verdict form since we got details of who was negligent.  What happens when we don’t?

· Rios wasn’t able to appeal because he won.  Can’t appeal finding against him

· Rios may not have kept working to prove he was not negligent because Davis was already proven to be negligent.

· Russell v. Place: Fatlicker treatment of leather and treatment for lambskin.

· Suit 1: sued for infringement and won.  D stops using fatlicker for leather treatment, but keeps doing lambskin treatment.

· Suit 2: P pleads issue preclusion offensively, offensive collateral estoppel
· Suit 1 doesn’t state which patent claim was decided on, whether 1, 2, or both.  

· May not have been litigated (probably both issues were fought out), but we don’t know which one was used.
· Most courts say when alternative grounds and we don’t know which one, no issue preclusion.

· Some courts have allowed issue preclusion in such circumstances.

· If special verdict, would have known

· Since some claims may invalidate entire patent instead of specific claims
· Issue preclusion requires that the issue
· Be actually litigated (Cromwell)
· Be necessary to decision (final?) (Rios v. David
· Same issue
· Same parties??? (still evolving, some stability in federal system)
· Need not come out of the same transaction or occurrence.
· Parklane Hosiery and Mutuality-
· Suit 1 by SEC- alleging false and misleading proxy statement for merger.  Securities fraud
· No right to Jury trial-public rights exception- sovereign suing to enforce own law
· SEC wins, proves fraud in proxy statement.  
· Suit 2 by private plaintiffs (even though 2 started before 1 and stayed until 1 finished.
· Not only is SEC entitled to relief, we are, and want to rely on SEC ruling
· Issue preclusion prevent litigation of whether committed securities fraud, offensive collateral estoppel (issue preclusion)
· D says:
· Would be entitled to jury trial as classic relief at law.  Can’t deny jury trial.
· Even if Jury in 1, no offensive collateral estoppel by a different party.
· Court says
· Equity actions lost before judge still preclude later actions where jury trial would be right.  
· Incentives to reduce piecemeal litigation
· Defensive collateral estoppel reduces piecemeal litigation
· Bring all defendants and claims at once
· Bringing in D2 may destroy subject matter jurisdiction
· Offensive collateral estoppel increases piecemeal litigation
· No mandatory joinder rule because each P deserves own day in court, but would reduce piecemeal litigation.  But own day in court does not mean you get a free ride.
· Allow nonmutual defensive collateral estoppel, but generally not allow nonmutual offensive collateral estoppel.
· Will allow offensive in this case- when adequate incentives
· P not allowed to join SEC case (Fed Stat lets SEC prevent)
· SEC case so serious, D had plenty of incentive to defend
· Everyone expects private suits to follow SEC case
21 November 2008

· Keep an eye on
· What is the source of law you are applying
· More difficult to find.
· Full faith and credit clause of the constitution between states.
· Applies only when rendering and second courts are both state courts.
· 28 USC 1738 says the same thing, proceedings and records must be given full faith and credit by any court within the United States (state and federal).
· Semtek-Federal common law governs preclusive effect in state and federal courts of judgments in federal courts.

· Diversity suit in CA Fed, dismissed under CA 2 yr stat limit, said dismissal on the merits (maximizing preclusive effect)
· P sued in MD court where there is 3 yr stat limit.
· D can’t remove in MD because D is citizen of MD

· D raised Fed law claim as defense

· CA court refuses to enjoin MD court

· Statutes preclude most Fed enjoining state courts

· States cannot enjoin fed under supremecy clause

· MD court dismissed under res judicata- claim preclusion

· If new cause of action, new theory of relief, doesn’t matter because it’s claim preclusion.

· Stat limitations are often specific to relief theory

· Regardless of whether CA would claim preclude, this dismissal is entitled to claim preclusion because fed judgment is governed by federal law, [rule 41b], which makes on the merits dismissal sufficient for claim preclusion.

· P: Deupasseur v. Rochereau says state res judicata principles govern claim preclusion

· Decided in 1874, pre-Erie.  Federal courts were applying state procedural rules, but general common law to substance.

· Flipped entirely by Erie, Fed procedure, state substantive.

· Decided under Conformity act, requiring federal courts to apply procedure of forum state in nonequity cases.

· Suggests res judicata preclusion is procedural.

· D: Rule 41 says that except for lack of jurisdiction, improper venue or failure to join, involuntary dismissal is an adjudication on the merits, suggesting claim preclusion.

· Judgment on the merits does not always mean claim preclusion.

· Wants to limit operation of rule 41 to operation in the same district where rendered.

· Worried that if decided by rule 41, indicates an expansion of the rules beyond where appropriate, because Rule enabling act requires rules not to change substantive rights.

· Suggests res judicata effect of federal court is substantive, whereas in Deupasseur it seemed to be procedural.

· Court limits discussion to diversity cases.

· On the merits may not always mean claim preclusion.

· Because not always claim preclusive, should have claim preclusive effects only in the particular court. 

· Rendering court is always allowed to dismiss without prejudice.

· Dismissal on the merits with prejudice prevents P from returning to same District and asserting same or different tort theory because of claim preclusion.

· Federal common law governs claim preclusion from federal courts

· Federal courts sitting in diversity judgment preclusive effect in subsequent state court is governed by the law of the state in which the rendering federal court sits.
· Source is federal common law.

· Makes effect of federal judgment vary by the state in which they sit.

· May encourage horizontal forum shopping, but discourages vertical forum shopping.

· [Personal jurisdiction controls horizontal forum shopping]

· Erie already makes substantive rules governed by state laws, meaning it varies by forum, we live with it as part of federalism.

· Erie says “there is no general federal common law”

· Federal common law when we think really needed

· Could Congress specify by statute res judicata effect of federal judgment?

· Yes, Congress has power to create federal courts.

· Congress specifically limited 1738 to the state rendering courts.

· Could easily have applied to federal rendering courts (already applies to federal territorial courts)

· If not covered by 1738, argument that there is no res judicata to the federal court judgment.

· Court effectively applies 1738 to all federal courts

· Prevent vertical forum shopping to avoid preclusive effects

· Ridiculous not to have preclusive effect 

· Merrisee- rendering is state, second court is federal, federal courts have exclusive jurisdiction (state court could not have heard the cause of action at all), like IP and anti-trust.  But some states have their own anti-trust laws.  Physician’s trade group wanting files case.

· Was state judgment entitled to claim preclusive effect when state court couldn’t have heard the federal claim

· Not usually.

· Would state court preclude itself from case where it has no subject matter jurisdiction (almost every state does)?

· If rendering court lack subject matter jurisdiction, judgment cannot have claim preclusive effect.

· Does preclusion violate federal law and fairness?

· CLAIM PRECLUSION won’t stop you.  Issue preclusion might.
· If state and federal anti-trust law are essentially the same

· Fully adjudicated, jury says there was no conspiracy in restraint of trade.

· Merrisee prevents claim preclusion, but issue precluded if issue defined as was there a conspiracy in restraint of trade.

· So we try to redefine the issue so it will work

· Issue: Conspiracy in restraint of trade under Illinois Law, as opposed to under Sherman I.

· Different case law.

· Argument didn’t work.

· Brainteaster-  Suit 1 Fed court judgment. Suit 2 state court dismisses on claim preclusion, but seems to be erroneously decided.

· P asked suit 1 court 60b6 motion.

· Court 2 has issue preclusive effect on the scope of court 1 judgment.

· SCOTUS says court 2 does have issue preclusive effect, and must appeal at court 2.

· Migra worked for school board, offered her contract renewal, she accepts, they vote again to rescind.

· She sues in state court under contract claim.

· Breach of contract

· Tortious interference with contractual relations

· Court finds contract binding and dismissed count 2 without prejudice.  Award reinstatement and  back pay.

· She sues in federal court on the second lawsuit that they fired her for exercising her 1st amendment right.

· D pleads claim preclusion.  
· Rendering court narrowed the effect of its own judgment.
· 2nd court construes without prejudice narrowly, everything would be precluded, only the tortious claim was excluded from preclusion, unless good reason not to preclude 1983.

· She argues that she has federal constitutional issues that should be decided by federal court.

· Legislative history says section 1983 designed to protect individuals from bad states, and therefore 1983 is an exception to state court claim preclusion.

· COURT: She still should have raised the issue beforehand.

· May be nice to have Fed deal with fed issue and vice versa, but the state preclusion law under 1738 should not be overridden.

· 1983 does not include an implicit repeal of 1738 (generally disfavored)

· Migra could have raised 1983 in state court, concurrent jurisdiction.

· Allen already decided that 

· Wants heroine suppressed as violation of 4th amendment in criminal state court case, judge refused under lying in plain sight exception.  

· D sues officers in federal civil suit under 1983.

· Court says that first court precluded issue of 4th amendment right.

· Tough issue preclusion, no way to get original issue in federal district court, only appeal to SCOTUS, whereas Migra could have filed in fed.

· No mutuality, first is State prosecuting D, second is D suing the cops, not the state.

· Defensive non-mutual collateral estoppel 

· In Parklane Hosiery, thought to incentivize P to bring all D’s in.

· No incentive structure here, because P not P in first case.

· Having decided Allen on issue preclusion, finds easier to decide migra on claim preclusion.
· What is the substance of the law you are applying
· Not as complicated. Pretty much the same in all contexts
· Rule- second court must apply at least the preclusive effect of the rendering court.
· Can the second court apply more preclusive effect than the rendering court gave?
· Minimum preclusive effect that rendering court would give to its own judgment.
· State law borrowed under the federal common law or section 1783.

· 1217 Hart v. American Airlines, plane crashes in Kentucky.  

· Suit 1 in ND Tx.  Suit 2 in NY state court.  Federal rendering court.  Semtek says doesn’t matter that federal rendering since sitting in diversity, second court must give at least the preclusion of Tx state court would.

· P wants summary judgment, under offensive non-mutual collateral estoppel (not the same parties).  Succeeds

· IF TX requires mutuality, P would not have succeeded.  NY state court does not care that TX requires mutuality.

· NY has given greater preclusive effect to the rendering court’s judgment than the rendering court would.

· NY court says judgment of TX court not being enforced, but a policy choice by NY courts to avoid relitigation.  

· Law of Kentucky applies to TX and NY trial.

· 19 day trial, efficient not to try again.

· Avoid inconsistent verdicts

· If D had won the trial, second P would get a new trial so they get their day in court, and the juries might give inconsistent verdicts.

· D wins, retry all of them.

· If P wins, may be done on liability

· Usually, no issue preclusion to inconsistent verdicts one way or the other

· No incentive to be the first plaintiff, might as well wait for P1 to win.

· Mandatory joinder

· Class action (48 people too few maybe)

· Statute of limitations, but they just file a suit and ask for a stay

· Lawyer incentives (but they get their third without working)

· Parklane Hosiery insists on the proper incentives

· Did Hart survivie Semtek?

· Yes- Airline crash is the exact same occurrence.
· That just means there is only one issue.  There are other issue.

· Semtek holding only requires at least that much preclusion.  

· Doesn’t exclude court’s ability to give more.  

· Would limiting to rendering court preclusion make sense?  Should NY state court have to try stuff it doesn’t want to try.  

· Erie problem, vertical forum shopping: Fed court in NY would have applied TX preclusion rule, whereas state court applies own policy.

XVIII.  Agency Deference

· Under what circumstances can a court defer to agency adjudication- Kremer
· 1.  Court must give preclusive effect to agency adjudication when court pretends like it is giving preclusive effect to a state court decision, where the state court is really only reviewing the adjudication under extreme form of deference.

· Title VII must first present claim to EEOC.  If state has own employment anti-discrimination agency, the claim must first go to state agency.

· Initial factfinder and appeals board all within state agency.

· State court can review state agency ruling.

· State agencies generally don’t have jurisdiction to decide federal law claims

· They are charged with adjudicating identical or nearly identical state law discrimination provisions.  

· Congress has clearly said in statute that preclusive effect should not be given to EEOC agency adjudication decisions in Title VII contexts

· Since EEOC can’t preclude Title VII, state agency can’t either.

· Polish Jewish worker fired, along with several others, but not rehired with others

· Age, national origin, and religion.

· NYHRD investigates under NY state law essentially identical to title VII

· Rules there is no evidence of discrimination here.  Appeals board affirms

· State court reviews under arbitrary and capricious standard and affirms

· Sues in federal court under title VII. D pleads res adjudicate.

· Must be issue preclusion because NYHRD has no subject matter jurisdiction to adjudicate Title VII, so Merrisee says no claim preclusion.  Must be issue preclusion
· How can there be issue preclusion if the rendering court didn’t have jurisdiction to decide if P suffered discrimination under Title VII

· Could not have been actually litigated.

· Majority does not define the issue as discrimination under title VII, but whether suffered discrimination.  Dissent complaining about something else.  State and Federal so close the issue can be the same.

· 1738 applies because the federal court is giving preclusive effect to a state court decision.

· Section 300 of NY code being relied on by majority to show that NY state court would not be allowed to relitigate the appellate review of the agency decision, so under 1378 fed diversity court can’t.

· No implicit repeal of 1738 in the statute.

· Does preclusion infringe on due process? No.  State court reviewed it.

· Entitled to counsel? Yes

· Present witnesses? Yes

· Subpoena power? Yes

· Entitled to hearing? Yes

· Plenty of process

· Dissent mad that the process all took place in the agency, none in the court.

· Court is either granting issue preclusion to an agency adjudication or granting issue preclusion to an issue that the state court didn’t decide, and only gave deferential review.  

· All state court found was that agency decision was not arbitrary and capricious.

· Never decided whether he was discriminated against.
· Plaintiff has to win at the agency appeals board to trigger the trap.

· If Plaintiff wins at the appeals board, the D can appeal to the court, and that decision will be preclusive.  

· To reverse, court would have to find that finding for plaintiff is arbitrary and capricious.

· So D won’t appeal, and won’t be preclusive.

· Take away message from Kramer

· Circumstance 2: Agency adjudication without state court review

· Restatement: when agency sitting in adjudication, can give preclusive effect if there was due process.

· Notice

· Hearing

· Call witness

· Impartial decision maker

· Finality

· Present evidence and argument.

· U Tennessee v. Elliot

· State ALJ, assistant to vice president of university for agriculture conducts 5 month trial.

· Sued for race discrimination in agency, then in federal court.  No jurisdiction in agency for Title VII claims.

· State has burden of proof to show fired for cause.  Allows Elliot to raise racial discrimination as a defense.

· ALJ found that firing was not racially motivated but that firing was too harsh, transferred Elliott to another job.  Looses on idea that racially discharged.

· Federal injunction against ALJ proceeding was lifted.

· Neither party seeks review in state courts.

· District court grants summary judgment for claim preclusion on Title VII and 1983

· No claim preclusion, agency no jurisdiction to title VII.

· Could be issue preclusion from affirmative defense of discrimination.

· Court says fine for 1983, but not for Title VII, because only can’t do it Congress specifically prohibits, like it did in Title VII.  See Allen

· Title VII cannot be issue precluded

· What’s the source of law being applied?

· Federal common law because rendering body was not a state court, and 1738 applies only to state courts.

· SCOTUS checks due process factors to make sure fair process.

· Title VII has tight filing deadlines, 1983 doesn’t.  Lots of times 1983 all that’s left, no Title VII claim.
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· We’ll talk about Gjellum at end of next week.

· Today- class action lawsuits. (2.5 days)

· Then: complicated cases, like Gjellum: preclusion, exhaustion, 1983 issues..  Exon: Class action, joinder, diversity jurisdiction, and supplemental jurisdiction.  Beacon theatres: arising under, judicial control of docket, etc.

· Judicial control of the process- Bethesda v. Born and Judicial Estoppel

· Right to travel, as part of the 14th amendment.  
· People were traveling to different states to get state benefits, so states restrict benefits to new residents. 

·  2 Year waiting period, held to be generally unconstitutional, because we are one nation and people can move from state to state, and states cannot impose high bars to state citizenship.

· State denies Medicaid benefit payment to facility for care to nonresidents and residents who have gone out of state for care.

· 1st lawsuit- facility and several patients sue local and state officials.

· Seeking monetary relief (reimbursements) from past services.

· Seek an injunction to force the state to pay in the future.

· Once you recognize wrongfully denied, issue preclusion prevents state from denying eligible in future claims.

· Not claim preclusions because may be different plaintiffs

· Should issue and claim preclusion run against claim preclusion?

· Judicial estoppel generally does not.

· If issue preclusion didn’t apply, still gratuitous because the judge in the second case won’t want to decide the case differently based on Stare decisis.

· Appellate grants injunction but not damages because the combination of state residence requirements and federal regulations violate travel right.

· State and Federal together do not allow reimbursement unconstitutional

· 2nd lawsuit: state law actually compels giving the benefits.
· Parties are essentially the same.

· Some tacked on to avoid claim preclusion.

· They changed their theory to avoid issue preclusion

· Litigated only whether prohibited

· Never litigated whether state regs require

· Plaintiff not issue precluded because they won.

· Prevents relitigation only if you lost.

· Issue preclusion (collateral estoppel) only runs against losers

· Claim preclusion applies to winners and losers.

· Non-mutual offensive issue preclusion, different P sues same D under same grounds.  

· They added some parties to avoid claim preclusion, but judge says probably not real parties because nothing at stake.

· Judicial estoppel prevents relitigation

· Party that won suit on one ground cannot sue for judgment on an inconsistent theory.

· Same litigant

· Position A on issue, adopted by the court.

· Court relied on your representation and you benefited

· Court will not hear you to contradict your position.

· Position B on same issue court won’t hear.

· Need not be in the same case.

· Law of the case

· More frequent as more complex and long cases

· If issue is litigated in a particular case (at year 5), and comes up again (at year 11 of 15), the parties who lost at year 5 cannot relitigate.

· Whatever decided earlier in the case, particular if chance to appeal and not taken advantage of, that decision becomes law of the case.

· Claim and issue preclusion wouldn’t apply because no final judgment.

· Judicial estoppel doesn’t apply because not taking an inconsistent position (Party still thinks they should win under the same theory they won on before.

· Why judicial estoppell?

· Protect the court and proper judicial economy

· Court can bring it up sua sponte

· Compare

· Issue preclusion

· Claim preclusion

· Law of the case

· Same case

· Judicial estoppel

· Stare decisiss

· These doctrines all further the same policies

· Not relitigating already decided issue or cases, conserve resources

· All except claim preclusion must have the same issue.

· In claim preclusion it doesn’t matter if the issue was ever raised, so long as it could have been.

· Avoid forum shopping, prevent trying again in a different court.

· To what extend do we require the same parties

· Issue preclusion: generally the same parties

· Some non-mutual (Parklane Hosiery)- don’t want parties to wait and see if another wins before bringing the case.

· Relied on incentive-based reasoning.

· For the most part allow defensive non-mutual issue preclusion, right incentives

· Generally disallow offensive non-mutual issue preclusion because we want to incentivize people to jump into the case at the beginning and not wait

· Unless prohibited from joining the lawsuit.

· Not all states insist on mutuality.

· Hart airline case.

· Claim preclusion: the precluded party has to be the same

· P can sue different D over the same transaction

· Both parties have to be the same.

· Stare decisis applies regardless of who the parties are. Inherent in the rule of law

· Judicial estoppel
· Prevent people from asserting their bad argument first

· Take federal courts third year, and not second year.

· Could congress get rid of issue preclusion in federal courts?

· Separations of powers, we don’t want Congress deciding which party should win.

· How much meddling in judicial procedure by congress bothers us.

· Prospective laws don’t bother us as much as retroactive laws for the judiciary.

· These preclusion doctrines reflect power of judicial power to say what is decided between parties, and between parties in this transaction (claim preclusion).

XIX. Sanctions

· Rule 11

· Pre 1938- subjectively wrong, acting in bad faith.

· 1983- shift to objective standard of reasonableness

· Require prefiling inquiry into facts and law

· Sanction mandatory upon finding a violation.

· Wide discretion on the kind of sanction, but generally compensatory.

· Rule 11 litigation exploded as a powerful tactical tool.

· Used a lot against civil rights claimants.

· Civil rights trying to stretch the law.

· Or judiciary got more conservative and didn’t like civil rights.

· Used by well financed to increase costs of litigation.

· 1993, rewrote rule again.  Lightspeed for rule change.

· 21 day safe harbour rule, withdraw or sanction
· Not objective good faith, but non-frivolous standard for changing existing law, or warranted by existing law.

· Non-frivolous relaxes the rule a little bit

· Applies to all representations to the court, not just filings.

· Update arguments as you find out previous claims not valid.

· Sanctions not mandatory.

· No longer focusing on compensation, but deterrence.

· Greiner thinks people will stop submitting frivolous arguments if court’s stop adopting frivolous arguments.

· Hadges

· Kunstler was a legal celebrity

· Fail to mention a concurrent state claim case, misstated hadn’t worked in so many years and the scratch sheet is from the wrong year (89, really from 87).

· Client is fined and he gets censured.

· He argues that court just doesn’t like him and the people he represents

· Appellate court says sanctions were improper

· Hadges didn’t have 21 day safe harbour, which would have made a difference, since client retracted date within a week, 

· 21 day harbor would have prevented satellite litigation

· Kunstler

· No safe harbor

· Attorneys entitled to rely on reasonable representation of clients

· Nothing facially unreasonable about the claims, reasonable for Kunstler to believe it.

· Court’s comments seem inappropriate and personal, references his law partner.

· Not informing on state court action gave him no advantage, the D also knew about that case
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XX. Class Actions- Rule 23

· Rule 23 basic requirements

· A Prerequisites

· Numerosity- class is so numerous that joinder is impracticable

· Why limit class certification by number?

· We want to protect each party’s ability to have own day in court if it is practicable

· Commonality- questions of law or fact common to the class

· [conserve judicial resources]

· Make sure trying only one set of issues

· Classes can be certified as to only certain sets of issues, like liability or damages.

· Defines the class.

· Typicality- claims or defenses typical of the class (incentive)

· Make sure the class is fairly represented

· Common goal: protect the absent class members

· Mulane vs. Hanover Trust: Adequacy of Notice.

· Trust administrator was suing a class of defendants, beneficiaries of the trust for a declaratory judgment.

· What notice required to defendant’s class to bind the class

· Don’t require best possible or even actual notice, just what’s reasonable in the circumstances.

· People that didn’t find out, we don’t worry as much about because the people who did find out have the same interest and will watch out for the interests of the class.

· Make sure the named plaintiff has correct incentive to represent the calss by having a typical claim for the class.

· Representativeness-
· Speaks to the party, not the party’s attorney.  Attorney’s may have different incentives

· Same incentive as typicality.

· B Types of class actions

· 1a. Incompatability

· Repetative actions facing defendant where they wouldn’t know what to do in the future if there are inconsistent verdicts

· Registration, airline ticketing, repetitive events.

· 1b. Limited fund transactions

· Like an insurance policy

· Limited amount of funds, lots of plaintiffs.  Make sure money split fairly.

· Doesn’t work if people are allowed to opt-out.

· Like Bankruptcy- not allowed to opt out of bankruptcy proceedings

· 2.  Injunction class actions

· School dress code, desegregation, 

· Available when the injunction is the primary object

· But can still involve a lot of money, if monetary claims are just tacked on.

· Why B2 instead of B3

· Less stringent notice requirements in B2 than B3

· B1 and B2 Court may direct notice be given

· B3 court must require notice, and the best notice practicable under the circumstances

· Not constitutionally required.

· Constitution requires only reasonable notice under circumstances

· Opt out rights

· Framed as a notice requirement, but codifies an opt-out right for B3

· No opt out codified for B2 because no notice requirement

· When no opt out prevents later suit, prevents people from opting out of the settlement.  

· Optional notice and mandatory participation

· Even if you don’t give notice, still mandatory participation

· You could be a member of a defendant class, and not know about it at all.

· Maybe Mulane is wrongly decided, but at least there was notice there.

· If you opt out, can you use offensive issue preclusion in later suit against them?

· Under Parklane Hosiery, if you could have jumped in on your own, in federal law, generally you can’t get in later.

· Non-mutual offensive collateral estoppel.

· Opting out is the ultimate could have jumped in.

· Do we need issue preclusion?

· Maybe stare decisis instead.

· May depend on whether opinion published

· But even unpublished can matter

· Many of these have fee shifting provisions for prevailing parties

· D wins doesn’t get attorney’s fees

· P wins, does get attorney’s fees

· B3- Lots of monetary damages claims.  We require more.

· Predominance- Common questions of law or fact must predominate

· Swallows commonality

· Superiority

· Similar concerns as A1, numerosity requirements.

· Opt-out right

· Notice, best notice practicable under circumstances.

· Why require more?

· We have a special feeling for property interests, probably based on tradition.

· [Law and equity distinction?]

· Retrospective, instead of prospective (injunction)

· F- appeals of class certification grants or denials

· G- recent: class counsel.

· Emphasis on the representative plaintiff.  Debra Walker et al vs. HUD. Filed 1983, settled in 1988.  Both violate consent decree.  Litigation over violations, seeking new consent decree.  Getting ready to settle again.  Reach agreement, give notice to class (required under 23e).  Where is Debra Walker? Now 1997.  8 named plaintiffs.  B2 class

· None of the named plaintiffs had been in the picture for close to a decade.

· Who is running the show here? The plaintiff’s attorney.  Decide interests of the plaintiffs.  This was prior to subsection G.  

· Named plaintiffs in most class actions are utterly oblivious as to what is going on in the class.

· Should we just get rid of named plaintiff’s?  Why do we need them at all to file?

· Brown vs. Board lasted more than 4 decades for implementation.  Original Brown was a kid in grade school.

· Need not substitute new kid in.  Why not get rid of them?  Lawyers just go looking for the named plaintiff anyway.  Negotiate the settlement before finding the plaintiff.

· Lawyers are already too involved.

· How do you know the class even exists?  One person better than no people.  

· Creates standing and facts to discuss.  Somebody in court has to be found

· Makes the judiciary even more political if we get rid of named plaintiff

· Having a named plaintiff keeps the judiciary within proper bounds by:

· Adjudicating between parties, not acting as an agency.

· Without a named plaintiff, sounds more like a criminal case.

· Alternative to class action is government agency enforcement mechanism.

· Why not abolish rule 23 and let government agency to all of these?

· Government has own interests

· Government captured by lobbies

· Government doesn’t have the time to try all these cases, so private attorneys general. 

· Incentivize private attorneys to do what we want.

· We incentivize the attorneys, so why a named plaintiff

· If plaintiff is calling the shots, the D will offer large settlement to named plaintiff to settle, if they can order the attorney to settle, the D buys off them to avoid a class action.

· Gag order in settlements prevents future suits

· Deterrence- 23b there is an opt out.

· Why not prevent opting out to force more plaintiffs, create more deterrence.  

· The people with small shares won’t opt out, but people with large shares will opt out, like pension funds.  People with big claims opt out, and those are the one’s we want in the class to incentivize P’s attorney to bring the suit.
· You may not have enough small claims to incentivize attorney

· The little people don’t get anything.

· What if bank takes 1 cent from each account, no one would sue.

· Falcone files EEOC claim under title VII- Mexican American Employee denied promotion

· Class certification of all Mexican American employees and people denied employment or who would have applied but for the discriminatory practices at this plant.

· Who do you define who would have applied.

· Starts to look like an adjudication on the merits.

· How do you avoid a peak at the merits?

· 5th Circuit had across the board rule: race discrimination = class discrimination

· SCOTUS threw out class as too broad: Falcone is not a good representative.  

· Does this mean a promotion plaintiff can never represent a hiring class?

· No common question of fact or law, his claim was not typical.

· If there were specific common questions of law or fact between hiring and promotion

· Same aptitude test or evaluation procedure.

· As though all affected in the same way

· As though must prove class was hurt to certify the class.

· If aptitude test, clear.  If unwritten, more troublesome.

· B3 class, a single common question may not be enough.  Must predominate and be superior.

· Rejects the across the board rule.

· Common questions of law or fact may not be present even if thought to be discrimination alone.

· Settling them

· Incentives of Class Action

· Implications of Class Action

23b3 damages class actions, two additional protections

· Common questions must predominate

· Sgkjlsd

Falcone: common issues in some cases doesn’t mean it predominates.  Across the board rule, that racial discrimination is sufficient to certify any class, denied promotion not same class as hiring denials without some commonality.

· 1969- for citizenship of the parties (diversity in class action), the name plaintiff is all that matters.   

Phillips v. Shutts, land leased in 11 states to mine for oil, supposed to pay royalties. P alleges delaying payments,  earning interest.  $100/plaintiff, 35,000 start, ends up 29,000, 2.9 million in 1985.  Oil company doesn’t care, most landowners don’t care that much. 
· Policy reasons?

· Unjust enrichment, deterrence

· Full employment of lawyers
· Defendant only wants to fight it once, economies of scale.

· Leases are mostly in TX and OK, but P from almost all 50 states and abroad.

· Court applies Kansas contract law for everyone, when only 3% of leases are in KS

· SCOTUS

· Personal Jurisdiction over out of state unnamed plaintiffs

· Who is allowed to raise the personal jurisdiction issues? The D raised it as violating the due process rights of the plaintiff’s.

· Ordinarily do not allow litigants to raise someone else’s rights- no standing

· Court considered the argument against personal jurisdiction on the merits

· Out of state P could attack the judgment after it’s done, ask for more, saying not bound by it because court lacked personal jurisdiction over P.

· D also has an interest in getting res judicata, so they don’t get sued again

· Tough, suck it up.  Most of the time that’s court’s response
· Because this is a class action, D can bring up P pers Jur.

· if no personal jurisdiction, P can redo the lawsuit if they don’t like it, or take it if it’s good. (Like Offensive non-mutual collateral estoppel in preclusion, defensive allowed).

· No problem with due process because the P’s rights are protected

· Quasi-administrative proceeding, court and named P’s protect interests

· Rule 23 prerequisites: commonality and representativeness

· Now, not then, adequacy of class counsel.

· Burden on D is greater than P, so personal jurisdiction not so strong for P

· P don’t have to come to court to defend.

· What about counterclaims, are unnamed class members subject to them?

· Almost never, if won, try to collect on assets of 28000 people.

· In Mulane, D class action, just trying to extinguish potential suits

· Extending a counterclaim beyond declaratory judgment.

· Setoff, a counterclaim but only to extinguish liability you would otherwise have to pay.  Like recoupment.  One in law, one in equity.

· P and D are so different, so same rules don’t apply.  So no worry about pers jur over P?

· Opt-in/opt-out, procedures used in this case did not violate due process,

· Opt-out provision, lots of people did opt out

· Notice by first class mail

· If couldn’t deliver notice, didn’t include them in the class.

· Was opt-out necessary?

· Due process in damages class action (B3- money judgement) requires at a minimum, that P have an opportunity to remove self from class.

· Is it necessary for 23b1 and 23b2?

· No opt out required in 23b1 and b2, but requires for b3.

· Almost gratuitious to make it constitutionally required in b3

· In limited fund, like bankruptcy, can’t allow people to opt-out because it defeats the purpose.

· What is particular about b1 and b2 that we don’t need opt out as much?

· B1a and B2 hard to distinguish, class seeking injunction, inherently cohesive assumed.

· But may disagree on how to desegregate, etc.

· Build housing in white neighborhoods or give tenant vouchers

· Limited-fund, trying to be fair to all creditors.  All must participate.

· 2.  Choice of Law

· Kansas law probably conflicts with other laws, (lots of potential conflicts) Kansas court ends up saying SCOTUS never decided the issue, Kansas decides no conflict, and applies it everywhere.

· There are constitutional limits on choice of law, P’s from other states wouldn’t know they would be governed by Kansas law.

· Looser than personal jurisdiction, but kind of sounds the same.

· If KS interest rate of 5%, and TX says 5.7%, OK 6.2%, and P stipulates to 5%
· P may want to induce a settlement

· D can’t complain about choice of law, not injured
· Rule 23, not enough commonality if differences between the laws of the state.  Looks less superior if lots of laws apply.

· Common issue, does D owe P at least 5% interest, 5% is predominant issue.

· Phillips may not care about differences in states laws, but may just want to defeat class certification to take advantage of the economics of the situation to prevent suit because suit not worth it.

· If settled, terms of preclusion typically included in the agreement.

· Court orders the preclusive effect of the agreement.

· Settlement class actions (Rule 23)- Amchem

· Anti-suit injunction (with decertification of the class, lifted):

· Class of people who haven’t sued these companies yet.  

· Trial never contemplated, set up an administrative benefits scheme

· Claims by people who had already filed suit were being litigated and centralized

· The D probably brought it up to end liability, P lawyers think that’s great. $

· No plaintiff in the picture when lawyers decided to form the class and negotiated.

· Comes out in discovery at the fairness hearing

· Reach settlement, find 9 plaintiffs, files suit and settlement in same day, District court certifies, Circuit overturns.

· 23e fairness hearing- can only settle with court approval, must find:

· Fair, reasonable and adequate settlement.  Why? Court doesn’t approve most settlements.

· D has incentive to not have subsequent lawsuits

· 23e5, any class member may object to proposal if requires court approval.  Objection may only be withdrawn with court approval.

· We don’t want involved P paid off, principle agent problems.

· Concerned about absent P’s rights.  

· 23e3: must identify any agreement made in connection with proposal

· D may buy off objector before objection.

· Only applies once certified.  If you buy them off early enough.

· If certification and settlement simultaneous, fairness hearing still required.

· Reasonable settlement decision based on the settlement, previous suits (but if settled, may be gagged), the parties trying to get the settlement.
· The objectors are the only independent information.

· Legislatures and executives can hire investigators, courts can’t.

· Stark difference between the class members (injured vs. Exposed only) drives Ginsburg crazy.  If not manifested symptoms, only increased risk claims (courts allow in some states by common law to get around statute of limitations).

· Conflicts lead to different interests, like adjustment for inflation.

· Exposure only don’t know what they will get, what treatments will be available, how expensive they will be, how much money will inflate.

· Suffered now would want more money now, and care less about inflation.

· The court has a problem with the class representatives, don’t represent the class.  

· They don’t criticize the lawyers.  No representatives can adequately represent both parties.

· If lawyers created with subclasses and different firms handling, CCR defendants understand, but want a global settlement.  What if they come to the same settlement, would that satisfy Ginsburg?

· Based on Amchem opinion, how much of objection was process and how much substance.  If process, Ginsburg would accept hypothetical settlement.
· But Ginsburg doesn’t like the inability to give notice to unidentified class.

· Conflicts between class reps shouldn’t be a big deal since they weren’t even in the picture when the agreement was reached.

· Is this thing itself subject to class treatment?

· Can you certify a class that you would never try, that there would be no way to try it.?
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· Absent P class action to not have international shoe personal jurisdiction protection because court is watching their back.

· Choice of law, some constitutional requirement, but less than personal jurisdiction.  Rarely a problem with it.

· Settling class action special rules, kick in once class is certified or when trying to simultaneously settle and certify.

· Worried about buying off the plaintiff, you can do that pre-certification as well.

· Worried about principle agent relationships.  Named plaintiff and attorney interests may diverge from absent class members

· So additional requirements for settlement in 23e.

· Fairness hearing, court must approve the settlement.  Fair adequate and reasonable to the absent class members.

· Objections can be filed, cannot be withdrawn without court permission.

· Amchem, to what extent is court’s objection to amchem procedural or substantive

· If we change the facts to have appropriate procedures  (subclasses with separate attorneys, and class reps in place before negotiations took place) but reach the same deal

· Dissent emphasizes reduced transaction costs: 20-60 P would go through discovery and then settle to avoid judgment as individual matters.

· 45-60 cents on each dollar to get money to the plaintiffs

· Administrative benefit schemes, 6 cents on the dollar

· Anti-suit injunction: often in large class actions of future plaintiffs (not yet filed suit), complaint, answer and settlement filed on same day, and judge then issue injunction preventing filing future lawsuits from this class during the fairness hearing.  1404a 1406 Multidistrict transfer to centralize.  Federal courts can’t enjoin state courts directly.  

· Choice of law management problems

· Makes commonality missing

· Or common issue don’t predominate

· If the trial would create insurmountable management problems, can you really settle it?
· If you can’t certify the trial class, makes doubtful you can certify the class for settlement.

· But settlement gets rid of some of the management issues.

· Dissent wants to ask questions of commonality, etc., based on what they are trying to do, settle.

· Trial is what we’re supposed to be doing, can’t make system that assumes we’re not going to trial.

· Ginsburg wants Congress to set up administrative system to deal with these asbestos claims.  

· It’s like leveraging the litigation to have the judge sponsor contract negotiation for members that aren’t present.

· How can you reach a valid settlement when you can’t specifically define the class.
· Suppose you had subclasses, represented by different counsel

· Assuming you could never try this case, maybe you could.  But different kinds of harms.  Hard to get commonality.

· It’s not the size of the class, but whether the issue of law and fact predominate over the other issues. If liability the same for all because the same contract provision, seems to work ok.

· If liability depends on which state you are in, whether states allow award for not-yet-manifested injury.

Subject Matter Jurisdiction and Class Actions

· Diversity jurisdiction 1332(a)(1): citizens of different States and $75,000.

· Exon: Does 1367(b) supplemental jurisdiction, need every member of class reach amount-in-controversy, or just one?
· Joinder of P, permissive rule 20, same issues of law and fact, very permissive.

· Exon- additional plaintiffs are unnamed members of a class

· Sunkist- additional plaintiffs are joining under rule 20.

· 1969 Snyder vs. Harris: Class action complete diversity, only the named plaintiff diversity matters.  Clarified that complete diversity is statutory and not constitutional.

· Held: At least one named plaintiff must satisfy the amount-in-controversy requirement and other jurisdictional elements must be met, then other issues in the same article III case or controversy can be heard.

· Problems

· Indivisibility

· Contamination- adding certain elements to lawsuit could bar entire lawsuit from being heard.

· Destroying complete diversity.

· Judge says purpose of diversity jurisdiction is to protect out of state defendants, so tough on complete diversity, but not on amount-in-controversy.

· But we don’t even really care about diversity any more.

· The statute itself defines original jurisdiction

· 1332 says diversity over the matter in controversy.

· Very strong legislative history that Congress did not intend to do this.

· Zahn said in class action context, each class member must meet amount-in-controversy requirements.  Committee reports of both houses of congress both said they did not intend to overrule Zahn.  

· Language in 1367b: No supplemental jurisdiction over cases by plaintiffs against persons made parties under rule 20 (permissive joinder).  Hypo 5

· May be a problem bringing in defendants, but not plaintiffs.

· If all same transaction or occurrence.

· We join P2 under rule 20 with permissive joinder. 1367 as interpreted in Exxon (1367b doesn’t preclude because D1 was not made a party under rule 20.

· P2 joined under rule 20, but their claim against d1 is not against a person joined by rule 20.

· Because D2 is a party in the original complaint, there is subject matter jurisdiction
· Can’t matter whether brought in original complaint or joined under rule 20, because having subject matter jurisdiction depend on whether originally sued or part of amendment is a whole new matter of stupid, inconsistent with the system.

· Amount-in-controversy requires an anchor claim

· If joined under rule 20, the only way to get D2 in the lawsuit.

· Supplemental jurisdiction can’t change amount-in-controversy requirement.

· Deos it make any sense to allow P2 v D1, but not P1 v D2 when D2 joined under rule 20?  Greiner says no.

· Once you have subject matter jurisdiction, and you dismiss the anchoring claim, courts have discretion over whether to keep the rest.

· D2 would allow a D to be forced into court over $15, but P gets to choose to come into court, and if they want to come into court for $15, by all means.

· Beacon Theatres
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· Bad breaks on a car, class action lawsuit went to judgment.  Time to bring in breaks for fixing expires.  Member of class doesn’t get breaks fixed, gets in bad accident.  Sues

· Claim preclusion for Defendant

· Same transaction, arising from the same defect already litigated.

· Same parties, cmember of class action.

· Claim preclusion precludes everything that can arise out of that transaction.

· For plaintiff

· But not the same transaction or occurrence? 

· Maybe not representative because covered only the manufacturing defect, the same theory of liability, but class was uninjured individuals, and he is subclass of injured individuals?  Probably not

· Maybe not enough commonality, depending on how we define claim

· Alternative Definitions of claims

· Appellate jurisdiction, 54b context, different definition of claim: Same legal theory which was applied to only one set of facts. Liberty Mutual, page 1095.

· Old definition of claim preclusion, the interest protected.

· If you had an accident causing bodily injury and property injury, may have separate suits.

· Different rights damaged.

· What claim definition should we use?

· Settlement and judgment to resolve the dispute, not to let it go again.

· We don’t attach issue preclusion to issues that might have been litigated but weren’t litigated fully because some issues may not be worth litigating.

· Suppose claim preclusion is not allowed.  Use offensive issue preclusion for summary judgment.

· But non-mutual.  Some states allow non-mutual offensive collateral estoppel.

· Since unnamed member of the class, is mutual.

· But point of class actions to prevent class members from coming back in other lawsuits.

· If unfair to have class member claim precluded, why should they get offensive issue preclusion when the issue was actually litigated.

· Suppose issue preclusion not allowed.  Did class action accomplish anything?

· If trying to make sure hurt people get compensated, shouldn’t have preclusion at all.

· Prevent multiplicity of lawsuits, have judicial economy an final dispute resolution.

· Under hypothetical, if claim and issue preclusion not allowed?

· Adequate incentive to litigate, so issue preclusion ok.

· But why no claim preclusion?  In class action, looking at what right or interest was litigated.  
· Rule in Merisee- Drs. Wanted to get into professional organization.  1st time, discovery dispute.  2nd: preclusion- NO CLAIM preclusion if rendering court didn’t have subject matter jurisdiction over the claim (State court under exclusive federal action.

· 1.  Would state court itself attach claim preclusive effect to the exclusive federal jurisdiction claim.  But if knew was exclusive federal jurisdiction would dismiss.

· Only state court could render authoritative interpretation of what state law would be- Erie.

· 2.  Would preclusion be inconsistent with federal policy

· How does Merissee affect the hypothetical, forgetting subject matter jurisdiction?

· No accident originally, so couldn’t have tried an accident, so different occurrence

· But easily foreseeable risk, should be accounted for in the judgment.

· In Merissee court defined issue very narrowly to avoid claim preclusion, and the appellate court didn’t buy that.  

· Could personal injury damages be litigated in the class context
· If couldn’t be litigated in the class action, shouldn’t be claim precluded

· Interest represented was exposure to risk, not consequences of risks.

· Class cannot have sufficient commonality or maybe representiveness.
· Not merisee reasoning (Merisee justifies that subject matter jurisdiction makes litigation in first lawsuit unavailable), but perhaps lack of commonality and representativeness made previous litigation impossible.

· Beacon Theatres- Old theatre has clearance theatre when no one else can show the first run movies in the service area.  New movie theatre thinks that exclusive dealing + clearance dealing is Sherman act prohibited restraint of trade.  Threatens to sue.

· Old movie theatre sues for declaratory judgment, and ask for injunction to prevent other lawsuits under antitrust laws.

· Injunction is equity suit, so judge only, and jury would probably be less sympathetic to the monopoly’s higher prices.

· New theatre counterclaimed with anti-trust suit and sued for treble damages (3 times)

· Wants a jury trial, is a matter of law, entitled to jury trial under constitution, so should get to go first.

· If movies existed prior to law/equity merger, there would have been two separate suits in different courts, and couldn’t be transferred between law and equity, so law suits and equity suits would race to finish, or get equity to enjoin law action.
· Old theatre is being damaged by the news, wants a gag order.

· Counterclaim was compulsory

· SCOTUS said putting equity first was an abuse of discretion because it would get rid of the constitutional jury right.

· Would trial to the court preclude trial to the jury? Parklane Hosiery decided 20 years later that issue preclusion happens when rendering court was decided in equity context and subsequent action would be tried by jury.

· Before merger of law and equity, was there procedure to ensure the case got to the jury trial first?  No.

· We’ve introduced a mechanism to ensure the legal action gets tried before the equity action, an expansion of a jury trial by merging law and equity.  

· Chaufeurrs v. Terry: legal issue embedded in equitable lawsuit.

· Prior to merger, only could be decided in equity court, no jury trial.

· Beacon appears simple, if same issue arises at suit at law and equity, court can’t schedule equity issue prior to the law issue if that would preclude jury right.

· 7th amendment required in scheduling considerations.

· If irreparable harm, simultaneously protect injunction interest and preserve jury trial: preliminary injunction.

· Only able to equitable relief if there is no adequate remedy at law

· Adequate remedy at law is winning her defense against the legal action.

· Winning the lawsuit would have the same effect as the equitable relief requested under claim and issue preclusion.  Would be frivolous.

· Declaratory relief-

· A new remedy and nothing else.  If asks for something besides declaratory relief, equity or law based on that.

· If only asked for declaratory relief, imaginary lawsuit.

· If didn’t ask for jury trial, that cuts it.

· Would ask for damages to ensure jury.

· Not clear what the cleanup rule’s role is post merger

· Beacon Theatres and Chefeurr pretty much get rid of it

· If merger allows jury trial that couldn’t be before, should be tried to the jury.

· Last assignment

· Answers posted in 4-5 days.

· Administrative agency given optional jurisdiction, go there or go to the court. One set of parties goes to administrative agency, and second side went to court.

· Subject matter jurisdiction? Probably so, imaginary lawsuit in declaratory judgement, arising under jurisdiction.

· Appellate jurisdiction over appeal? If only second question asked, would’ve had to answer the first question, even if obvious.  
· TA’s waiver on this. Greiner thinks so.

· Maybe the collateral order doctrine, seems pretty similar to a Colorado river stay in deference to a parallel proceeding.  Colorado river stay was appealable under the Cohen doctrine.

· Cohen doesn’t require final judgment.

· Run quickly through other bases of jurisdiction and say why aren’t happening.

· Stay is not a final order.

· No 54b because no magic words and only one claim.  

· No double discretion because no findings of judge, no magic words.

· Write of mandamus? You can always try.  Probably won’t work. La Buy.

· No findings for 1292b: Three things for discretion, not sufficient unless the trial court finds them.

· Collateral order, is it separate from the merits?

· Appealing the stay, not the merits.

· No appealing an adverse ruling, still hoping will win.

· Imaginary lawsuit rule (First federal savings?).  Not supposed to provide independent subject matter jurisdiction claim.

· Breach itself is state, but no relationship between Townsend and Boston 5 itself.

· Imaginary lawsuit is Greiner original.

· Maybe no jurisdiction because somebody already invoked jurisdiction at USEA

· Preclusive effect? Stay appropriate if preclusive.

· Procedural due process in restatement.

· Pretty suspect, no live testimony, no compelling depositions, no appeal. Spot the problems and talk about them intelligently.  
· Could argue stay was not granted under exceptional circumstances.

