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· FRAUDULENT TRANSFERS (UFTA)
· Actual (4a1)
· Badges (intent) (4(b))
· Pre & post creditor (4a)
· Constructive (4a2, 5(a))
· Less than REV AND
· Financial shaky
· Insolvent (pre-existing creditor only) (5(a)) OR
· Balance sheet test (value at FMV (2(a)) OR
· Not paying debts as due (presumption) (2b)
· Unreasonably small assets (4a2i) (pre- and post- creditor) OR
· Debts beyond ability to pay (4a2ii) (pre- and post- creditor)
· To insider (5(b))
· To insider for antecedent debt, insider had reasonable cause to believe debtor  insolvent
· Defense (8f)
· Gave new value (8f1)
· Ordinary course (8f2)
· Good-faith effort to rehabilitate debtor and value given for that purpose in addition to antecedent debt (8f3)
· Defenses, liability, protection of transferee (§ 8)
· Good faith purchaser who gives REV complete defense (except initial transferee) (8a)
· Creditor may recover judgment for value of asset or for creditor's claim, whichever is less (8b)
· Against first transferee and any subsequent NON-GOOD-FAITH transferee
· Asset valued as of time of transfer, subject to equities (8c)
· Good faith transferee gets lien/reduction in amount for amount paid (8d)
· Equity (§ 10)
· Possibly get $$ back for $$ spent on asset (Wilson, mobile home)
· Fraudulent Transfer in Bankruptcy
· 548 is bankruptcy analog to UFTA - generally same
· Actual intent to defraud; or
· Less than REV (bona fide sheriff's sale=REV); AND
· Debtor insovlent
· Left w/ unreasonably small capital
· Intended or believed it would incur debts beyond ability to pay; or
· Non-ord course transfer to insider under employment contract
· 544b - allows DIP to use UFTA as well
· (544a is strong arm - gives DIP status of lien creditor or bona fide purchaser that gets interest as of petition date)
· 544b lets DIP take status of an actual creditor (so no longer hypothetical creditor)
· Requires DIP to find an actual creditor, and whatever rights that actual creditor would have under state law to avoid liens, DIP has that status as well
· Quirky features
· Moore v. Bay - when DIP is using 544b to avoid a lien, DIP is NOT constrained by the actual amount of the particular creditor's claim
· So if DIP said, I'm taking this asset of this creditor that's owed $100, and I'm using it to avoid under UFTA, that $100 claim isn't a limit on the DIP's avoidance power
· Cross-stream guarantees - questionable (Image Worldwide)
· Downstream guarantees w/ 100% ownership of sub - unassailable b/c sub is asset on parent's balance sheet
· 550e - good faith transferee gets lien to extent of value given/improvement minus profits
· PROPERTY OF ESTATE - 541
· All interest in prepetition property
· Wages earned for prepetition work → property of estate; for postpetition work → not property of estate
· Trusts solely for benefit of other person not property of estate - 541b1
· Spendthrift trust w/ restraints on alienation not property of estate - 541c2
· Includes "Proceeds, product, offspring, rents, or profits of or from property of the estate, except such as are earnings from services performed by an individual debtor after the commencement of the case." - 541a6
· Six-month window for bequest, devise, inheritance, life insurance policy, death benefit plan - 541a5
· If is de facto alienable, counts as interest even if technically unalienable (taxi medallion, liquor license)
· CLAIMS AND DISTRIBUTION - 
· Ch 11 - no need to file proof of claim if debtor schedules it
· Ch 7 - must file proof of claim EVEN IF debtor schedules it
· Secured creditor doesn't need to prove claim to keep lien (506d2), but must prove claim if undersecured in order to collect deficiency
· Interest and costs on claims - 502b
· No postpetition interest for unsecured claims, but prepetition interest allowed - 502b2
· Postpetition interest allowed for oversecured claims at contract rate - 506b
· Setoff=secured claim
· Reasonable costs and fees allowed for oversecured claims if lien is consensual and agreement so provides - 506b
· Costs of preserving collateral available for trustee against collateral to the extent of any benefit to secured claimant - 506c
· Valuation
· Collateral must be valued in light of the purpose of the valuation and of the proposed disposition or use of the property - 506a1
· AUTOMATIC STAY (362)
· Acts prohibited by stay - 362a
· 1, 2, 6, 7 - applies to property of debtor
· 3, 4, 5 - apply to property of estate
· Exceptions - 362b
· Criminal prosecutions  - 362b1
· Past due alimony and child support - 362b(2)
· Steps to perfect lien under 547 - 362b(3)
· Eviction if already have eviction order 362b(22)
· Eviction if dealing drugs out of house - 362b(23)
· Utilities - 366
·  have to keep providing for 20 days; after that debtor must give assurance that will pay in the future (deposit, bond)
· Also can't just shut off as attempt to collect debt b/c of auto stay
· Relief from stay - 362d
· Two main alternative grounds for relief from stay
· d1 - for cause, including lack of adequate protection; OR
· d2 - Debtor has no equity in property AND
· Not necessary for effective reorganization
· Debtor bears burden of proof on adequate protection (and on every other issue except debtor's equity) (362g)
· Adequate protection for secured creditors - 361, 362
· Equity cushion usually sufficient - Rogers
· Three examples of adequate protection - 361
· Cash payments to cover decrease in value
· Additional/replacement lien
· Administrative expense - "indubitable equivalent"
· SARE cases (if RFS denied)
· d3 allows secured creditor to insist that debtor either file credible plan w/n 90 days of petition OR start making interest payments to secured creditor at contract rate - IF debtor can't - RFS MANDATORY
· PRIORITY (507a)
· 1st - domestic support obligations - 507a1
· 2nd - administrative expenses - 507a2 
· Trustee fee always 1st priority - 726b; otherwise trustee won't work
· Inadequate adequate protection goes to top of administrative expenses - 507b
· Trustee's lawyer, other professionals - 503b
· Every authorized postpetition loan gets administrative priority, even deficiencies for undersecured creditors - 364a, 364b
· 3rd - "gap" admin expenses - 507a3
· For time b/w involuntary petition and order for relief
· 4th - Salary and wage claims - 507a4 
· Limit of $11,725; 6 mo window prepetition
· 5th - Contributions to employee benefit plans - 507a5
· 8th - Taxes - 507a8
· Income - return due w/n 3 yrs of P - 507a8A
· Property - last payable w/o penalty w/n 1 yr of P - 507a8B
· Employment taxes w/n 3 yrs of P - 507a8D
· Must be compensation for pecuniary loss - 507a8G
· Last - general unsecured claims
· INVOLUNTARY PETITION FOR CH 7 (303)
· Used to preserve assets, get disclosure, claw back preferences
· Grounds for relief:
· Numerosity requirement (303b)
· 3 creditors required if have 12 or more creditors
· 1 sufficient if less than 12 total
· Either way, creditors filing must hold unsecured, noncontingent, undisputed claims
· $14,425 threshold
· Debtor generally not paying debts as they become due (303h1)
· Costs (303i)/punitive damages (303i2 - bad faith) possible
· TRUSTEE/EXAMINERS IN CH 11 - 1104
· Trustee employment is nuclear solution - Sharon Steel
· Examiner more common, put to wide range of duties - 1104c
· CASH COLLATERAL - CH 11 OPERATIONS - 363
· Regular cash and other assets can be used in ordinary course - 363c1
· Cash collateral definition - 363a
· cash in which another entity has security interest OR setoff right (setoff right via 506a)
· Limits on use - 363c2 
· Debtor can't use cash collateral w/o order of the court OR 
· consent of secured creditor
· Often done in 1st day order after negotiation
· POSTPETITION FINANCING - CH 11 OPERATIONS - 364
· (a) - debtor authorized to incur ordinary course unsecured debt w/ administrative priority
· (b) - need court authorization for non-ord course unsecured deb
· (c) - court may authorize
· Superpriority for unsecured debt
· Junior liens or liens on unencumbered assets
· (d) if all else fails, court can authorize equal or senior ("priming") liens on encumbered assets, PROVIDED existing lienholder gets adequate protection
· Usually debt financer is prepetition lender
· Cross-collateralization not allowed - Shapiro 
· AVOIDANCE: STRONG - ARM - 544
· Essentially device that defers to state law rules
· Basic target is unperfected liens when petition is filed
· Under state law, hypothetical lien creditors and hypothetical bona fide purchasers of real estate will beat holders of unperfected liens
· PREFERENCE AVOIDANCE - 547
· Elements of preference - 547b
· Is there a transfer?
· Transfer of a property interest of the debtor?
· To or for the direct or indirect benefit of a creditor?
· On account of antecedent debt?
· Made while the debtor was insolvent?
· Made w/n 90 days of petition? (or one year for insider creditors)
· Enables creditor to recover more than under ch 7?
· Note: Indirect preferences
· Common to have guarantor of loan to company; often guarantor is insider
· Idea is that guarantor is contingent creditor of the debtor b/c generally has contingent reimbursement rights against the debtor
· If guarantor is the insider, have longer reachback (1 yr)
· Every payment from debtor to creditor benefits guarantor b/c reduces contingent liability
· Preference exceptions - 547c
· Substantially contemporaneous exchange - 547c1
· Intended by parties to be contemporaneous AND
· Was in fact contemporaneous
· Ordinary course of business - 547c2
· Made in ordinary course of business b/w debtor and transferee (subjective) OR
· Made according to ordinary business terms (objective)
· PMSI - 547c3
· PMSI perfected w/n 30 days after debtor receives possession
· New value - 547c4
· After the transfer, creditor gave new value
· $1 of post-transfer new value shelters $1 of preference payment
· Floating lien - 547c5
· Snapshot of P and P-90 (P-1yr for insider); if creditor position improved (decrease in shortfall), avoidable to that extent
· Small value - 547c8, c9
· If aggregate value of all property transferred is < $600 (consumer) or < $5850 (business), unavoidable
· Setoff - 553b
· Snapshot of setoff date compared to P-90; if creditor position improved (decrease in shortfall), avoidable to that extent
· EXECUTORY CONTRACTS -365
· Definition: failure of either party to perform going forward would be material breach
· Some courts look at impact on estate (E&E); if benefits, more likely to be executory
· Trustee/DIP can choose to assume or reject - 365a
· If rejects and is real property lease, LL damages capped - 502b6
· If lease has less than 6 2/3 years, cap is one year
· If term is for more than 20 yrs, cap is three years
· If somewhere in b/w, 15% of remaining lease
· If ch 7, debtor has 60 days to accept/reject; otherwise rejected - 365d1
· Ch 11 → until plan confirmed - 365d2
· Some contracts unassumable - 365c
· Personal services, financing (36c2), contracts barred by law from being assumed
· Decide whether contract must be integrated, and if integrated, whether is on the whole a financing contract
· Non-assignment (541c, 365f) and ipso facto (365e) clauses unenforceable
· Also if burden assignment - Jamesway
· If there has been default - 365b1
· Must cure and compensate for pre-cure loss and provide adequate assurance of future performance
· UNLESS default related to financial condition/filing of bankruptcy - 365b2
· IF is nonresidential real property lease, don't have to cure/compensate; just comply w/ lease going forward - 365b1A
· Court would possibly apply to nonmonetary obligations of other contracts/leases (insurance for machine)
· Don't have to compensate for penalty rate - 365b2D
· If DIP assumes contract and breaches or assumes and then rejects, non-debtor gets damages for breach w/ admin priority - 365g2
· CONFIRMATION
· Timeline - 1121
· 120 day exclusive period to file plan (1121b)
· 180 day exclusive period to file plan and obtain acceptances (§ 1121c3)
· Extension for cause
· Since '05 amendments, hard cap of 18 mos on debtor exclusivity and 20 mos on exclusive period to file the plan and get consents
· Best Interests - 1129a7
· Each creditor must receive as much under the plan - on present value basis - as if company liquidated on effective date of plan
· Only applies to dissenting creditors of impaired classes
· Impairment - means a creditor's claim (legal rights) has been altered by the plan - 1124
· Tax impairment doesn't count
· Class accepts if 
· 2/3 of amount accepts, AND
· Simple majority of # of creditors accepts
· Best interest test CAN'T be crammed down or outvoted
· Best interest test and 1129a10i are baseline protections for creditors
· If debtor will impair ANY creditor under the plan, there must be at least ONE impaired class that accepts the plan
· Feasibility - 1129a11
· Are the company's projections sufficiently realistic that there are reasonable prospects for success for the plan?
· Bad performance in bankruptcy (Malkus) or conditional "plan to have a plan" (Made in Detroit) is evidence of infeasibility
· Can't be outvoted
· Classification and voting
· Plan classifies claims - groups into classes - 1123a1
· Only "substantially similar" claims may be classified together - 1122a
· Some fight over how to read this provisoin
· Doesn't require that all substantially similar claims MUST be classified together; just says that if the debtor is going to put two claims in the same class, they must be substantially similar
· Classification crucial for 2 reasons
· Treatment: claims in a class all receive same treatment - 1123a4
· Voting - by class
· Each impaired class must accept the plan (absent cramdown_) 1129a8
· Creditor class accepts by 2/3 in $$ amount and simple majority of claims-  1126c
· Debtor will try to class the claims to gerrymander a favorable vote
· Two standard moves
· If have some dissenting creditors and some favorable creditors, want to put the dissenting creditors in a class w/ enough friendly creditors to outvote them
· If have some big dissenting creditor, might want to quarantine in its own class b/c if put w/ other creditors, the big creditor's vote might swamp the rest of the vote and won't be able to cramdown
· All courts agree there must be some limiations on debtor's discretion to classify creditors b/c otherwise would eliminate 1129a10 requirement that at least one impaired class vote for the plan b/c debtor could always put the friendly creditor in a class by itself, impair it a little, and then use its vote to cramdown the others
· NBRC advocated "rational business purpose test"
· In re Bernhard (pg 633) followed this
· Bad faith - 1126e
· Penalty for bad faith is that the claims are disqualified from voting
· Disclosure in claims trading
· for groups of creditors that have joint representation and coordinated goals, Rule 2019 applies to require disclosure of their positions, the values of claims, etc.
· Solicitation - 1125
· "adequate information" - info reasonable investor would need in order to decide on the reorg plan . . . "as far as is reasonably practicable in light of the nature and history of the debtor and the condition of the debtor's books and records . . ."
· In re Malek (pg 653) - list of stuff
· Safe harbor from securities liability if follow the Code
· Fraud - 1144
· Would have to argue that they knew (or were reckless) about the future litigation and didn't disclose
· Usually have to find a smoking gun to get a judge to unwind a confirmation under 1144 - judges reluctant to do it b/c very messy
· Cramdown - 1129b
· Exception to 1129a8 requirement that each impaired class accept plan
· But exception ONLY to that confirmation requirement
· Secured creditor - 1129b2aii
· Keeps lien; and
· Must be paid present value of allowed secured claim
· What will fight be about?
· Valuation and discount rate (what interest rate will you build into your payment stream to make sure their present value is equal to claim)
· Unsecured creditors and SHs
· Absolute priority rule (§ 1129b2B)
· EITHER
· Rejecting class is paid in full; OR
· All class junior to rejecting class get nothing
· If unsecured class votes no, equity holders can't get anything
· Debtor's management has a couple important levers
· New value exception (tough after LaSalle)
· Legal exception to absolute priority; people disagree about whether it's a big exception or narrow exception
· Tung: LaSalle does a lot of damage
· If there is a new value exception after La Salle, looks like debtor can't just put in $$ and argue it's substantial; will need market test
· Exclusivity
· Debtor in big company can be pretty sure judge won't take away exclusivity, and waiting hurts creditors, so debtor can use that to make them accept less than the statutory cramdown rights
