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I. Background

· Five types of executive branch agencies:
· (1) White House agencies (no removal restrictions)
· (2) Cabinet departments (15 of them)
· (3) Freestanding executive agencies (e.g., EPA, NASA, GSA, CIA)
· (4) Independent regulatory commissions/boards (e.g., SEC, NLRB, FCC)
· Subject to removal restrictions (usu. for cause)
· (5) Government-chartered or sponsored organizations
· Considerations in agency design:
· Political accountability /  democratic legitimacy
· Executive control
· Public perception
· Sensitivity of issues
· Efficiency
· Expertise
· Flexibility
· Passing the buck on difficult issues
· Why regulate:
· Gets around power imbalances
· Gets around cognitive biases of producers and consumers
· Helps resolve externality problems
· Regulations can reflect society’s values
· Creation of agencies:
· Can be by executive order, not just statute
· Ways President exercises control over agencies
· (1) Appointment and removal
· (2) Regulatory review (e.g., E.O. 12866)
· “Significant” regulatory actions must be reviewed by OMB
· (3) Directives (formal or informal)
· (4) Gathering information (Opinions Clause)
· (5) Other oversight
II. Appointments Issues

·  (1) Officer or not:
· Officer: 
· Clinton: (i) Employed by federal government and (ii) exercises “significant authority”
· Bush 43: (i) Position must be “continuing” and (ii) exercises “significant authority”
· Unlike Clinton, official employment by federal government not required
· (2) Type of officer:
· Principal: Report directly to the President
· Inferior: Report to someone other than the President (“direct supervision” test)
· (3) How officer must be appointed:
· Principal: Appointed by President with Senate confirmation
· Inferior:
· (i) Default: Appointment by President with Senate confirmation
· (ii) Three alternatives (can be specified by statute):
· (A) Appointed by President without Senate confirmation
· (B) Appointed by department head
· (C) Appointed by court of law
· (4) Statutory changes to officer duties:
· Congress can change duties as to office, but not as to individual officer (officeholder)
· (5) Officer salaries:
· Emoluments Clause: If Congress increases officer’s salary, a person who was a member of Congress when the pay increase was voted on cannot become an officer at the increased salary rate
· (6) Removal restrictions:
· Test (Morrison): Whether removal restriction interferes with president’s [core] “take care” duties
· Myers: Officers can be removed at will
· Humphrey’s Executor: Independent agency officers or quasi-judicial officers can have “good cause” removal restrictions
· (7) Other miscellaneous requirements:
· Incompatibility Clause: Cannot be member of Congress and agency head at same time
· No constitutional residency, age, or citizenship requirements (although could be statutory requirements)
III. Regulatory Review (OIRA)

Principal: E.O. 12866 (106)
Squib: E.O. 12291 (104), 12498 (105), Unfunded Mandates Reform Act (115), Paperwork Reduction Act (116)
Note: Dole (121)
· Constitutional basis: Opinions Clause

· E.O. 12291 (Reagan):

· What’s covered: Informal (N/C) RM

· Agencies have to submit proposed informal rules to OIRA for review, must provide cost-benefit (regulatory impact) analysis

· Process:

· If OIRA disagrees with proposed rule, will send it back with comments for further consideration

· BUT, OIRA lacks power to formally veto a proposed rule

· E.O. 12498 (Reagan):

· Regulatory agenda process: Agencies must submit regulatory plans for coming year to WH and explain why plans are consistent with administration’s policy agenda

· E.O. 12866 (Clinton):

· Replaced E.O. 12291, modified cost-benefit analysis

· Basically the rule in effect now

· Regulatory philosophy (§ 1): Endorses cost-benefit analysis, but emphasizes that not all costs and benefits are quantifiable

· Process:

· Regulatory agenda (§ 6(a)):
· Process: Each federal agency required annually to submit regulatory agenda to WH (i) describing most important regulatory actions agency planning to issue, (ii) explaining how planned regulations relate to administration’s regulatory priorities, and (iii) providing cost-benefit analysis for “significant” regulatory actions (rules with greater than $100 million impact on economy)
· NOTE: (iii) does not apply to IRCs
· Response: OIRA and other agencies can comment on plan’s consistency with administration’s priorities or priorities of other agencies

· Regulatory review (§ 6): 

· What’s covered: Informal (N/C) RM with more than $100 million impact on economy (“significant” proposed rules)
· Not covered: 

· Independent agencies (§ 3(b)) and the military (need only give OIRA annual regulatory plan)

· Interpretive rules or guidance documents (i.e., only legislative rules covered)

· E.O. 12427 (Bush 43) added “significant guidance” statements to list of covered items, but Obama rescinded, so guidance statements now don’t go through OIRA review
· Process (§ 6): 
· “Significant” rules (more than $100 million impact on economy): Agency submits rule to OIRA along with (i) explanation of need for rules; (ii) cost-benefit analysis (“regulatory impact analysis”) and (iii) possible alternatives (including cost-benefit analysis of alternatives)
· “Significant” rules § 3(f)): A significant regulatory action is defined as any regulatory action that is likely to result in a rule that may (i) have an annual effect of $100 million or materially adversely affect the economy, a sector the economy, or a state, local, or tribal community, (ii) create serious inconsistency or otherwise interfere with action taken or planned by another agency, (iii) materially alter budgetary impact of entitlements, loan programs, and the like, or (iv) raise novel legal or policy issues. [See also EE p.204]
· What if statute bars agency from relying on cost-benefit analysis: Agency must still do cost-benefit analysis, just cannot rely on it

· Not significant rules: Agency only need tell OIRA about rule, no cost-benefit analysis required
· Response (§ 6(b)): If OIRA determines proposed rule inconsistent with administration priorities, can send rule back for further consideration along with statement containing concerns
· Silence (lack of response) by OIRA is considered acceptance (§ 8)
· OIRA review period capped at 90 days (subject to a one-time 30-day extension

· Resolution of disputes (§ 7): 

· Vice President (and President) resolves disputes between agencies and OIRA
· Review of conflict supposed to occur within 60 days
· NOTE (§ 10): No judicial review of OIRA review

· Ex Part Communications (§ 6(b)(4)):
· (i) Interested parties outside the executive branch can talk only to OIRA Administrator

· (ii) Agency must be notified and invited to meetings between OIRA Administrator and interested parties outside the executive branch
· (iii) Meetings: Existence (and subject?) of meetings must be disclosed
· (iv) Telephone conversations: Fact that conversation occurred must be recorded but contents need not be disclosed (unless contains information upon which agency will or did rely)

· (v) Written communications: Must be released at time of final rule
· NOTE: OIRA must make available to the public all documents exchanged between OIRA and the agency during the OIRA review process (§ 6(b)(4)(D))
· Arguments for / against OIRA review:

· Pro-OIRA arguments:

· Better coordination between WH and agencies (and among agencies, too)

· Democratic accountability / democratic input into the regulatory state

· Efficiency (because cost-benefit analysis required)

· Anti-OIRA arguments:

· Overpoliticization of regulatory process

· Turnover in administration causes changes

· Dilutes accountability and clarity of responsibility

· OIRA lacks expertise in subject matter (which agency employees have)

· Delays regulation and makes it more costly

· “Midnight” regulations: Tend to spike before presidential turnover and before congressional turnover; new presidents in turn send memorandum telling agencies to suspend all currently uncompleted RMs

· Timing not really an issue in judicial review of administrative RM

· Withdrawal of regulations:

· If completed, must go through new N/C process

· If not completed, can simply publish notice of withdrawal in he Federal Register

IV. Article I Problem: Delegation of Legislative Power

Principal: Schecter Poultry (42), Amalgamated Meat Cutters (45); Benzene (53); American Trucking (63, 65)
Note: Brig Aurora (39); Wayman (39); Field v. Clark (39); Grimaud (39); J.W. Hampton (40), Panama Refining (41); International Union, UAW (69); Clinton v. N.Y. (71); Yakus (71); Lichter (71); Southwestern Cable (71); Mistretta (72); Touby (73); Loving (73)
· Background notes:

· Powerful congressional committees delegate least; agencies where agency expertise likely to be greatest (e.g., Armed Services, Agriculture) delegate most

· Amount of delegation is smaller in divided government (although number of laws passed is same)

· Broader delegation usually means more ex post (backend) oversight tools written into the statute:

· (1) Reauthorization / sunset provisions

· (2) Appropriations riders (e.g., no appropriated funds can be used to fund particular regulation or particular policy area)

· (3) Investigations (formal and informal)

· (4) Confirmation hearings for agency appointees

· (5) Impeachment

· (6) Congressional Review Act
· Before agency enacts a major regulation (one with a greater than $100 million impact on the economy), must send report to GAO and wait 60 days, during which time Congress can repeal the regulation

· Reasons for nondelegation doctrine (Rehnquist in Benzene):

· (1) Prevents Congress from passing the buck

· (2) Discourages arbitrary agency decisionmaking (i.e., encourages provision of standards for agencies to follow)
· (3) Facilitates judicial review (by giving court an “intelligible principle” against which to measure agency action)

· Amalgamated Meat Cutters:
· Congress delegated to president, who in turn delegated to Cost of Living Council (a public agency)
· Distinction from Schecter: In Schecter codes of fair competition were written by private groups and simply signed off on by president; in AMC president delegates to public entity

· Why upheld:

· Intelligible principle?

· Sort of: Statute says president may impose such wage and price controls “as may be necessary to prevent gross inequities”

· Subsidiary administrative policy: Statute requires that any action taken by executive subsequent to a price freeze must be in accordance with “further standards as developed by the president”

· I.e., agency required to limit its own discretion, which makes delegation here okay (because provides method for review by courts)

· Takeaway: President can restrict otherwise too-broad delegation by promulgating standards agency must follow

· BUT, this rationale no longer valid following American Trucking
· Benzene case:

· Four opinions:
· Stevens (plurality): No delegation problem (i.e., statute is constitutional), but before regulating agency must show that risk of material impairment to employee health is  “significant” (i.e., more likely than not), and agency has failed to show this

· Opinion rests on “nondelegation canon”: Courts should construe statutes to avoid delegation problems

· O’Connell: This is where the nondelegation doctrine still has bite: Courts read statutes to find an intelligible principle even if there really isn’t one

· Counter: Following American Trucking, doesn’t this mean courts are now curing delegation problems rather than agencies?

· Marshall: No delegation problem, but before regulating agency must show that (i) there is some risk of material impairment to employee health and (ii) regulation will not put industry out of business

· NOTE: This position gives agency more power because risk need not be “significant” before agency can regulate, but also gives agency less discretion because has to regulate whenever there’s some risk of material impairment rather than determining whether risk is significant enough to warrant regulation
· Powell: No delegation problem, but statute requires agency to undertake cost-benefit analysis before issuing regulation

· Rehnquist: Statute is unconstitutional on delegation grounds because delegation of authority is too broad (standard of “feasibility” renders meaningful judicial review impossible)
· American Trucking:

· Clean Air Act (CAA) requires NAAQS to be set at a level “requisite to protect the public health” to an “adequate margin of safety”

· Ozone: 

· Not a threshold pollution (i.e., lowering level always means lowering risk)

· Set at .08ppm rather than .07ppm because (i) .07ppm not too far above background levels and (ii) .07ppm close to level at which effects become easily reversible

· Particulate matter:

· No consensus on whether lower levels reduce risk

· EPA Administrator decides to regulate fine but not coarse PM because studies for fine PM were better

· D.C. Circuit decision: Remands to agency to promulgate rules to guide its discretion (“subsidiary administrative policy,” a lá AMC)

· Arguments for/against allowing agencies to resolve delegation problems by promulgating rules to limit their discretion:

· Arguments for: (i) Decreases arbitrary decisionmaking, (ii) facilitates judicial review (by providing standards for courts to measure), (iii) cheaper

· Arguments against: (i) Congress still passing the buck, (ii) delegation problems occur at the moment of delegation, (iii) possibility of agency capture, (iv) weakens accountability and democratic legitimacy, (v) leads to agency ossification because hard for agency later to revise the limits

· SCOTUS decision: 

· Rule: Delegation questions evaluated at the moment of delegation; cannot be cured through subsequent agency rules limiting agency’s own power
· I.e., subsidiary administrative policy approach is kaput
· Nevertheless, statute upheld because there’s an “intelligible principle” to govern the agency’s exercise of power

· Counter: “Adequate margin of safety” not really an intelligible principle for nonthreshold pollutants, because there is no adequate margin of safety for such pollutants

V. Article III Problem: Delegation of Adjudicative Power

Principal: Crowell v. Benson (123)
Squib: Northern Pipeline (129); Schor (130); Thomas v. Union Carbide (133)
Note: Ben Avon (135); Jones & Laughlin Steel (136); Curtis v. Loether (137); Atlas Roofing (137); Granfinanciera (137)
· Background:

· Reasons for giving agency adjudicative powers: (i) efficiency, (ii) expertise, (iii) centralization, (iv) Congress has greater oversight of agencies than courts, (v) quicker resolutions, (vi) Congress can set rules for non-Art. III courts

· General framework:

· Private rights: Private person vs. private person

· (a) Rights created by government (statute): Can be adjudicated in non-Art. III court if:

· (i) Enough Art. III review (i.e., de novo review of questions of law); and

· (ii) Law to be applied is relatively narrow (Northern Pipeline) and largely incidental to adjudication of public rights (Schor)
· (c) Agency decisions not self-executing (Northern Pipeline)
· (b) Rights under common law: Cannot be adjudicated in non-Art. III courts

· Exception (Schor): Where π elects agency procedure rather than civil trial

· Narrowness of area of law at issue also seems to matter (Schor)
· UPSHOT: Source of the private right matters a lot

· Public rights: Government vs. private person: Can always be adjudicated in non-Art. III court

· Reasoning:

· Due Process: Art. III judges less biased decisionmakers when it comes to common law claims

· Separation of powers: Concern about encroachment on traditional Art. III functions

· Jury trial right:

· Crowell: No jury trial right problem here because Constitution only protects jury right in common law suits as it existed in 1791 (Jones & Laughlin Steel), and this is an admiralty suit

· Granfinanciera (p.137): 7th Amendment jury trial right not an issue so long as delegation of adjudicative power in case permissible in the first place (i.e., if okay under Art. III then okay under 7th Amendment)

· Crowell v. Benson (p.123): Statute allows Board to award damages to employees injured on navigable waters in course of employment; provides for limited review
· General rule: Private rights must be decided in Art. III courts, public rights can be decided in non-Art. III courts

· Exception: Where Congress has created the private right (statutory vs. common law right)

· “Jurisdictional fact” doctrine: Art. III court always gets de novo review of “jurisdictional” facts (e.g., did accident occur in navigable waters? Did an employee relationship exist at the time?), because absent those facts agency lacks power to act in the first place
· O’Connell: This doctrine essentially limited to the two jurisdictional facts mentioned in Crowell
· Northern Pipeline v. Marathon (p.129): Bankruptcy Act gives non-Art. III bankruptcy courts jurisdiction over all claims “arising from” or “related to” a Chapter 11 proceeding, including state tort and contract claims
· Art. III problem here, because:

· (a) Private-private right (state law contract suit in bankruptcy proceeding)

· (b) Broader area of law at issue (contract law vs. employer-employee relationships on high seas)

· (c) More circumscribed review by Art. III courts

· Schor (p.130): 

VI. Choice Between Rulemaking and Adjudication

Principal: Londoner (480); Bi-Metallic (481); Southern Railway (485); Wyman-Gordon (504); Morton v. Ruiz (509); Bell Aerospace (512); Boyce Motor Lines (405); Forsyth County (409); Chenery (423, 428)
Squib: Soglin (416); Hornsby (416); Holmes (417); Fook Hong Mak (418); Asimakoplous (419)
Note: MN Board for Community Colleges v. Knight (484)
A. Policy Considerations
· Advantages of RM:
· (1) Efficiency: Takes less time to adopt a generally applicable rule than to relitigate a slew of agency decisions

· Once rule upheld, rule not relitigated in later litigation

· Counter: Major RM can take 2-3 years

· (2) Fair notice / predictability: RMs published in Fed Reg; Adj results only given to parties to the Adj

· Counter: Agencies often give broad notice about Adj’s

· (3) Prospective application: RM usually not retroactive (unlike Adj), so doesn’t unsettle expectations

· Counter: Rules can still be retroactive, and Adj can sometimes announce prospective policies

· (4) Uniformity/consistency

· (5) Good policymaking: Can just promulgate rule rather than having to wait for particular fact scenarios to arise

· Counter: Many agencies are empowered to seek out situations to adjudicate

· (6) Judicial review: RM easier for courts to review (need only go through comments rather than review a slew of Adj’s)

· Advantages of Adj:

· (1) OIRA review: E.O. 12866 only applies to RM, so Adj not subject to OIRA review

· (2) Ossification: (i) Takes longer to conclude a RM than an Adj, and (ii) easier to overturn and Adj than an RM

· (3) Retroactivity: Easier to apply Adj retroactively
· (4) Allows consideration of case-specific facts
· Petroleum Refiners (not sure how relevant)

B. Constitutional Considerations
· NOTE: O’Connell says not to lead off with constitutional arguments about agency’s choice between RM and Adj

· Bi-Metallic (1915): Colorado Tax Board decides to impose 40% across-the-board tax increase on property in Denver; no opportunity for hearing given

· Rule: Hearing not required (by DP), because:

· (a) Political check: Voters (because so many affected) can vote out assessors

· (b) Issue involves legislative, not adjudicative facts (i.e., don’t need to know specific facts about individual properties to render a decision)

· Southern Railway: Legislative facts concern the setting of the rule; adjudicative facts concern the enforcement of the rule

· If enforcing rule requires determination of specific facts, hearing required

· (c) Sufficient ex post judicial review

· Londoner (1908): City council assesses tax on property owners on particular street to pay for paving of the street; no opportunity for hearing given

· Rule: Hearing required (by DP)
· There must be notice and an opportunity to present oral testimony and proof
· General rule: DP requires hearing if state action directed toward individuals rather than general group, which happens where:

· (1) Policy targeted to a small group (Londoner)

· (2) Policy (even if generally applicable) being enforced against a particular person where specific facts will affect the outcome (Southern Railway)

· When more RM is required (based on DPC):

· (1) Specificity:

· Boyce: Less specificity (RM) required where regulation only punishes those who knowingly violate the statute
· Facts: Regulation about transportation of dangerous articles

· Soglin: More specificity (RM) needed where regulation merely prohibits “misconduct”

· Facts: University of Wisconsin disciplinary scheme

· (2) Agency discretion:

· Forsyth County: More RM required where regulation gives agency too much discretion in setting fees

· Facts: County assesses fee for marching

· Hornsby: More RM required where not enough information given to applicants to know what they need to do to get a liquor license

· Facts: Atlanta denies license to applicant who wants to open liquor store

· Holmes: More RM required where unclear how housing agency orders housing applications

· Facts: NYC housing authority

· IMPORTANT: O’Connell says only raise these DP arguments (that agency has not provided sufficient standards to cabin its discretion) if another constitutional right (e.g., 1st Amendment) is also implicated; otherwise, raise APA § 706(2)(A)
C. Statutory Considerations
· NOTE: APA does not apply to state agencies
· Organic statute:

· Might dictate procedure to be used

· Follow-on statutes:

· Might specify that agency must use particular procedure (e.g., formal RM) for certain functions

· APA:

· “Order” (§ 551(6)): The whole or part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of an agency matter other than a rulemaking but including a licensing
· “Adjudication”: (§ 551(7)): The agency process for the formulation of an order

· “Rule” (§ 551(4)): An agency statement of general or particular applicability and future effect, designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency.
· “Rulemaking” (§ 551(5)): The agency process for formulating, amending, or repealing a rule (includes ratemaking)
· Basic APA framework:

	
	Formal
	Informal
	“Really informal”

	Rulemaking
	553(c), 556, 557
	553
	553 (“Good cause” RM, “direct final rule”)

	Adjudication
	554, 556, 557
	
	


D. Chenery Principle (common law overlay to APA)

· Chenery principle: Absent statutory or constitutional constraints, agency gets to choose between RM and Adj
· No requirement that agency choose the better (more efficient) procedure

· Chenery II: Even though RM better option where agency action going to govern many business reorganization plans, agency gets to choose between RM and Adj

· Three wrinkles:

· (1) Prospective / retrospective application (Wyman-Gordon): If policy is prospective, agency generally must use RM

· Wyman-Gordon: In Adj, NLRB announces rule but does not apply rule to case at hand; rather, says rule will only apply prospectively

· Holding: Even though NLRB should have used RM rather Adj for prospective rule, okay to apply rule to later Adj because earlier Adj was valid
· NOTE: This conflicts with the second Chenery principle — that a court can uphold agency action only on the grounds the agency provides — because the NLRB justifies the policy call in the later Adj by citation to the first Adj
· [See also “Retroactivity” notes in “Common Law Rights” section below.]
· (2) Content of agency policy (Morton): RM favored for general regulations or mandates that apply to many people

· Morton v. Ruiz: Bureau of Indian Affairs manual contained information on Native American eligibility requirements for government assistance (whether had to live on reservation or not)
· Holding: BIA can adopt policy limiting eligibility requirements, but must do so through RM

· Explanation: Maybe problem was that BIA manual looked kind of like RM, so once agency started down that path had to do full-blown RM (had agency instead done traditional Adj might have been okay)

· (3) Policy changes (Bell Aerospace): 

· If initial policy set through Adj: agency can reverse through either RM or Adj

· If initial policy set through RM, reversal must be through RM

· Bell Aerospace: Issue is whether Bell Aerospace buyers are managerial or nonmanagerial employees; initial policy was made through Adj

VII. Procedural Requirements

Formal vs. Informal RM:

Principal: National Petroleum Refiners Ass’n (495); Fla. East Coast Railway (514)
Formal v. Informal Adj:

Principal: National Petroleum Refiners Ass’n (495); Fla. East Coast Railway (514); Dominion Energy (S-81)
Note: Seacoast (490); Chemical Waste Management (490)

Informal RM:

Principal: Bowen (544); Community Nutrition Institute (549); Air Transport Ass’n of America (557)

Squib: Appalachian Power Co. (547); Professionals & Patients for Customized Care (551); US Telephone Association (551); American Mining Congress (552); Jerri’s Ceramic Arts (554); N.Y. City Employees’ Retirment System (555); Hoctor (555); Chamber of Commerce (559)

Note: National Family Planning & Reproductive Health Ass’n (553); Guersey Memorial Hospital (554); Dismas Charities (556); National Whistleblower Center (558); Public Citizen v. Dept. of State (560); Batterton v. Marshall (561); American Mining Congress (239)

Challenging a RM:

Principal: FPC v. Texaco (521); Heckler v. Campbell (523); Nova Scotia (528); Weyerhauser (531); Vermont Yankee (540)

Note: Zerby (526); Mobil Oil Corp. (537); Portland Cement (S-84); Long Island Care at Home (S-85)

Record requirements:

Principal: Abilene & Southern Railway (576); Ohio Bell Telephone Co. (578); Market Street Railway (578); Boston Edison Co. (579); Union Electric Co. (580); 

Ex parte communications:

Principal: PATCO (586); Sangamon (591); HBO (592); Action for Children’s Television (594); Sierra Club. v. Costle (599)

Note: Radio Ass’n (602); Portland Audubon Society (603)

· Basic APA framework:

	
	Formal
	Informal
	“Really informal”

	Rulemaking
	553(c), 556, 557
	553
	553 (“Good cause” RM, “direct final rule”)

	Adjudication
	554, 556, 557
	
	


A. Formal vs. informal Rulemaking
· Rule (Florida East Coast Railway): Formal RM generally required only where statute says agency can act only “after a hearing on the record”
· NOTE: If what’s at issue is an enforcement proceeding, needs to be an Adj with a hearing

· NOTE: In an enforcement proceeding, cannot challenge validity of the policy, only its applicability to you

· FL East Coast: Statute says FCC can change rates paid to railway car owners “after a hearing”; formal RM not required

· Why agency might want to use formal RM (over informal RM):

· (1) Facilitates judicial review

· (2) Delay tactic (E.g., 13422 encourages formal RM as way to slow down regulatory process)

· (3) Avoid OIRA review

· (4) Greater transparency (because everything on the record)

· (5) Way to get attention

B. Formal vs. Informal Adjudication
· Rule (Dominion Energy, 1st Cir.): If statute is ambiguous about whether Adj must be formal, court defers to agency’s interpretation (under Chevron)

· Dominion Energy: π seeks review of EPA denial of temperature variance in permit renewal; EPA accepts petition for rehearing but refuses to hold formal Adj (rather, holds informal Adj); language in Clean Air Act says “there must be opportunity for public hearing”; court holds that this language is ambiguous, so defers (under Chevron) to agency’s interpretation that formal Adj not required

· NOTE: This rule reverses Seacoast, a 1st Circuit case saying formal Adj was required where state mandates “opportunity for public hearing”
· Procedural requirements:

· Formal Adj (§§ 554, 556, 557): 
· (a)  Agency must provide notice to parties of (i) the time, place, and nature of the hearing; (ii) the legal authority and jurisdiction for the hearing; and (iii) the factual and legal grounds asserted (usually through a written complaint) (§ 554(b))

· (b) Agency must give all interested parties an opportunity (i) to submit and consider facts, arguments, proposals of adjustment, and the like to the extent that time and the nature of the proceeding permits and (ii) to have a public hearing in accordance with the procedures specified in §§ 556–557 if the parties cannot reach a settlement
· (c) Parties are entitled to counsel

· (d) Presiding officer must conduct proceeding in an “impartial” manner (§ 556(b)(3))
· Must be either a member of the Commission (if an IRC) or an ALJ (§ 556(b))

· May, among other things, issue subpoenas authorized by law, receive evidence, and hold settlement conferences (§ 556(c))

· (e) Limitations on ex parte communications (see below)

· (f) Evidence:

· (i) Unless otherwise provided by statute, burden of proof lies with the proponent of the rule or order (§ 556(d))

· (ii) Parties usually entitled to submit oral testimony and documentary evidence, although irrelevant, immaterial, or unduly repetition evidence may be excluded (§ 556(d))

· (iii) Cross-examination allowed as required for full disclosure of facts (§ 556(d))

· (iv) In RMs or claims for money or initial licensings, when a party will not be prejudiced thereby evidence may be limited to written evidence (§ 556(d))

· (g) Official record of proceedings is the exclusive basis for decision (§ 556(e))
· See below for more rules about records

· (j) Whoever presides makes the decision (§ 557(b)) [but some exceptions]
· (k) Procedures for decision: (§ 557(c))

· A sanction may not be imposed or a rule or order issued except on consideration of the whole record or those parts thereof cited by a party and supported by and in accordance with reliable, probative, and substantial evidence (§ 556(d))

· Before any decision, parties may submit (i) proposed findings and conclusions of law, (ii) exceptions to the decisions or recommended decisions of subordinate employees or tentative agency decisions, and (iii) statements giving reasons in support of any of these.
· All decisions are part of the record, which must include (i) findings and conclusions, and the reasons or basis for them, on all material issues of fact, law, or discretion, and (ii) the appropriate rule, order, sanction, relief, or denial.
· (l) Judicial review (§ 557)

· Informal Adj: § 555

· (a) Parties can bring lawyer (§ 555(b))

· (b) A/C review applies, so must have some sort of record for review (Overton Park)
· (c) Agency must give prompt notice if it denies, in whole or in part, a written application, petition, or other request of an interested party in connection with a proceeding (§ 555(e))
· NOTE: Informal Adj is the catchall category for everything not either a RM or formal Adj

C. Informal Rulemaking
· Procedural requirements (§ 553):

· (1) OIRA signoff on notice (EO 12866)

· (2) Notice (NPRM), published in Fed. Reg. (§ 553(b)): Must include
· (a) Time, place, and nature of RM proceedings (§ 553(b)(1))

· (b) The legal authority under which the rule is property (§ 553(b)(2))

· (c) The terms and substance f the proposed rule or a description of the subjects and issues involved (§ 553(b)(3))

· Upshot: Notice need not provide actual text of the proposed rule
· (d) Important factual information agency has relied on in formulating proposed rule (Nova Scotia)
· (3) Comment (§ 553(c)): Submission of written data, views, or arguments
· No general right to oral participation or cross-examination (comments can be all-written)
· (4) OIRA signoff on final rule (EO 12866)

· (5) Final rule :
· (a) Must be published 30 days before going into effect (§ 553(d)) (unless a “significant” rule that must go through OIRA review, in which case must be published 60 days before going into effect) [other exceptions: rules granting exemptions, interpretative rules, statements of policy, where there’s good cause to allow less time)
· During interim period Congress can pass statute repealing the rule
· (b) Must incorporate a “concise general statement of [the rule’s] basis and purpose” (§ 553(c))

· NOTE: Statement of basis and purpose must respond to “materially cogent” comments (Nova Scotia)

· (c) Must be “logical outgrowth” of proposed rule (Weyerhauser)
· If final rule not a logical outgrowth of proposed rule, must reopen for more comments

· (6) Ability to petition for issuance, amendment, or repeal of rules (§ 553(e))
· Exceptions (when § 553 requirements do not apply):

· (1) Certain subject areas (§ 553(a)): (i) government grants (or public property, loans, or benefits), (ii) certain government contracts, (iii) RMs concerning the military, (iv) RMs concerning foreign affairs 
· (2) Internal practices / procedures (§ 553(b)(3)(A)):
· (a) “Rules of agency organization” (e.g., number of agency offices)

· (b) Procedures internal to functioning of agency (e.g., agency reorganizations, change to number of copies commenter must supply)

· Exception: Where internal agency matter affects substantial rights of people outside the agency

· “Affects substantial rights”: Outcome-determinative; changes to penalty provisions

· ATAA (Edwards): “Encodes value judgments”

· Silberman: “Affects primary conduct”

· (3) “Good cause rules” (§ 553(b)(3)(B)): Rules for which there’s a good cause (viz., impracticable, unnecessary or contrary to the public interest) not to go through § 553 requirements (even though affects substantial rights)

· NOTE: The reasons for why N/C does not apply must be included in the preamble to the rule

· Categories:

· (i) True emergencies: Where something bad will happen if agency doesn’t act quickly

· (ii) Strategic behavior: Where strategic behavior would undo regulation if notice were given (e.g., price freezes)

· (iii) Deadlines: Where statute or court gives agency less than a year to finalize the rule

· Usually less than 180 days thought sufficient to avoid N/C; more than two years usually seen as plenty of time

· NOTE: Still subject to OIRA review if has greater than $100 million effect on economy

· (4) “Direct final rules”: Noncontroversial rules unlikely to receive comment

· Usually, agency publishes and says will go into effect after 30 day if no adverse comment is received, and if receives adverse comment(s) will then open up for N/C
· (5) “Interim final rules”: Rules good for only a certain period of time, where agency needs to act quickly (followed by “final final rule”)

· (6) Guidance documents / policy statements / interpretive rules (§ 553(b)(3)(A)):
· Three tests for determining if rule qualifies:

· (i) Bowen:

· If creates law: Then legislative rule and § 553 required

· If states what agency thinks: Interpretative rule and § 553 not required

· (ii) American Business Association (most commonly used test):

· Q.1: Does agency statement create new rights and obligations?

· Q.2: Does the agency retain discretion under the statement?

· If “yes” to Q.1 and “no” to Q.2, then § 553 required; otherwise, § 553 not required

· (iii) American Mining Congress:

· Q.1: Is there a basis for enforcement other than the agency statement?

· Q.2: Was the statement published in the C.F.R.?

· Q.3: Does the agency invoke legal authority in the statement?

· Q.4: Does the statement effectively amend or change a prior § 553 rule?

· If yes to any Q., § 553 required, although Q’s 2 and 3 are basically ignored now

D. Challenging a Rulemaking
· NOTE: An agency gets no deference on the question of whether it followed § 553’s requirements

· In an enforcement proceeding (Adj):

· Rule: Generally cannot challenge validity of informal RM during individual enforcement proceedings (Adj’s) (Texaco)
· Exception: Where there’s been no previous opportunity to challenge the rule (Nova Scotia)

· Alternative options:

· (a) Challenge application of individual rule in your case

· E.g., challenge agency’s conclusion that you’ve broken the rule, or that the rule applies to you

· (b) Miscellaneous:

· (a) Petition agency to repeal or modify rule under § 553(e)

· (b) Ask for waiver from rule (if there’s a waiver provision in the rule)

· (c) Challenge the rule when you have the chance
· Arguments for/against allowing individuals to challenge rules in Adj’s:

· Arguments for: (i) parties in Adj’s have incentives to challenge the rule, (ii) better to judge rules in particular factual contexts, (iii) circumstances may have changed since promulgation of rule

· Arguments against: (i) extra litigation, (ii) inefficient, (iii) gets around benefits of RM, (iv) can lead to inconsistent results (if first 9 Adj’s under RM don’t involve challenge to rule but 10th does), and (v) encourages parties to sit on their rights and free-ride off others’ efforts

· FPC v. Texaco: Informal RM governed price increase (“escalator”) clauses in contracts between gas producers and pipelines; then, π requested license that would have violated the rule against escalator clauses (licensing proceeding is an Adj)

· Holding: Cannot challenge a rule’s validity in an enforcement proceeding (Adj); time to challenge a rule is during the commenting process and the period directly after publication

· Heckler v. Mathews: Social Security Administration through informal RM creates grids to determine whether there are sufficient jobs in national economy disability applicant can perform to render him ineligible for disability benefits

· Holding: Cannot challenge grids’ validity during individual Adj’s (enforcement proceedings) about applicant’s eligibility for disability; time to challenge RM is during comment period and right after finalization

· During the RM (or if no previous chance to challenge RM):
· Rule: Can challenge validity of rule during the RM and for a certain number of days afterward (number of days depends on statute RM promulgated under)
· Types of challenges:
· (a) Failure to put (“critical”) information on which agency relied into the record (because nullifies the comment period) (Nova Scotia)
· Idea is that failing to place information relied on in the record may prevent presentation of relevant comments, in turn leading agency not to consider all “the relevant factors”

· Caveat: Only information “critical” to agency decision need be included; “cumulative” information (that did not affect outcome) need not be included
· (b) Failure to respond to “materially cogent comments” in statement of basis and purpose (because makes for an inadequate statement of basis and purpose) (Nova Scotia)
· Examples of materially cogent comments requiring response (Nova Scotia): (i) Reasonable alternative proposals; (ii) comment that proposed rule would destroy the industry
· Caveats: 

· (A) Agency can group materially cogent comments together in responding

· (B) Agency can ignore comments like “the federal government is unconstitutional”

· (c) Final rule not a “logical outgrowth” of the proposed rule (Weyerhauser)

· Upshot: If final rule not a logical outgrowth of proposed rule, agency must open another N/C RM 
· Definition of “logical outgrowth” (Long Island Care, US SC): Inverse of proposed rule is a logical outgrowth, because proposed rule simply an indication that agency was “considering” the matter

· Issue is notice: Needs to be enough notice to parties whose rights might be affected by a rule on this subject (if not a logical outgrowth, then a “notice” violation)
· Policy considerations for/against this rule:

· Policy considerations for: (i) avoid inefficiency, (ii) help avoid agency capture, (iii) want to leave agencies some discretion to modify

· Policy considerations against: (i) skews incentives to comment, (ii) rule of law concerns

· Nova Scotia (2d Cir.): During RM, industry groups argued proposed rule would destroy commercial viability of smoked whitefish and also that by upping salt content you can cook at a lower temperature
· Three(?) challenges:

· (A) FDA did not address concerns about commercial viability of whitefish smoking under rule

· Holding: FDA’s failure to respond to “materially cogent objections” violated § 553’s “statement of basis and purpose” requirement

· (B) FDA did not disclose scientific data that became basis of the rule

· Holding: FDA’s failure to disclose scientific data violated § 553 because nullified the comment period

· NOTE: Although this was an enforcement proceeding, NS not barred from challenging rule because FDA didn’t actually argue NS was barred

· Vermont Yankee principle: Procedural requirements must be tied to (or grounded in) APA’s text (§ 553)
· Caveats:

· (a) Additional procedural requirements (beyond APA)  sometimes still apply:

· Statute may impose additional procedures

· Agency may voluntarily agree to additional procedures (to bolster public image or stave off future litigation)
· Hybrid RM (e.g., EO 12866)
· (b) “Record” requirement still applies even though the word “record” does not appear in § 553 (Vermont Yankee)

· (c) Nova Scotia and “logical outgrowth” requirements still apply, too

· Arguments for/against allowing courts to impose additional requirements beyond APA:

· Arguments for: (i) courts know procedure, (ii) fairness, (iii) courts should give less deference for major policy area or decision
· Arguments against: (i) creates unpredictability, (ii) courts aggrandizing power, (iii) process and substance inquiries start to merge, (iv) agencies are the experts, not courts

· Vermont Yankee: NRC conducts informal RM about whether environmental considerations apply in licensing grants and renewal; NRC gives a lot of process (way more than § 553 requires); NRDC, however, wants more process (esp. discovery and cross-examination), closer to what §§ 556 and 557 require
· D.C. Circuit: NRC decision inadequate, either because (Bazelon) more process needed or (Tamm) better record needed

E. Record Requirements
· Why having a record matters:

· Want to ensure agency’s information is (i) accurate, (ii) property applied, and (iii) properly interpreted, and that (iv) there’s enough information for challenge

· Formal RM and Adj:

· NOTE: An inadequate record also can be grounds for a DP claim (although courts prefer to rule on APA grounds)

· Rule (§ 556(e)): Agency can take “official notice” of fact F, so long as parties are given an “opportunity to show the contrary”

· Example: How much harm preventing union solicitation causes the union

· Not a proceeding to award scarce rights, so exception (a)(B) (below) doesn’t apply, but this fact is important to the union’s rights

· Arguments for/against this rule:

· Advantages: More efficient

· Disadvantages: Burden rests on parties, not the agency

· Exceptions: 
· (a) Facts that “affect substantial rights” / are so important that official notice is not appropriate: Must be introduced into the record and proved by the agency
· ALSO:

· (A) Where the fact determination is made by a single person (rather  than a large-scale empirical study); or
· (B) Where the proceeding is to award scare rights

· Example: Quality of programming of TV station, where quality of programming determines where station’s license is renewed, determination made by a single person, and scarce rights at stake

· (b) Facts not reasonably subject to dispute (Union Electric Co.): No opportunity to challenge required; official notice sufficient (e.g., rate on 10-year Treasury bonds) 

· Example: Whether preventing union solicitation causes harm to the union

· Probably not a controversial proposition; also NLRB has expertise on this question

· Factors to consider:

· (a) Importance of fact to the dispute

· (b) Degree of agency expertise on the subject

· (c) How likely the fact is to be disputed (and ability of party to rebut or explain)
· (d) Whether review of the fact is important

· Informal RM and Adj:

· NOTE: Record encompasses all materials considered by the decisionmaker

· Cannot bring § 556(e) claim because does not apply

· Can bring:

· DP claim

· § 553 claim, if record not sufficient for adequate N/C or if agency cites record information added after N/C period closes (think Nova Scotia), even where the newly added information isn’t really subject to dispute

F. Ex Parte Communications
· Three questions to ask:

· (1) What sorts of ex parte communications are permissible?

· (2) If ex parte communication is allowed, must it be disclosed?

· (3) If communication occurred that should not have, what are the consequences?

· Potential claims:

· (i) DP (court unlikely to resolve on these grounds)

· (ii) Statutes (e.g., APA § 557(d), other statutory grounds)

· (iii) E.O. 12866 (but, cannot be raised in court)

· Says that any written information OIRA gives an agency must be disclosed when the final rule is published

· Formal RM or Adj: § 557(d): No ex parte communications “relevant to the merits of the proceedings” to or from “any interested person outside the agency”
· Rule: “Harmless error” standard (PATCO, see pp. 587–88):
· If communication did not affect proceeding: No violation / remedies

· If communication did affect proceeding or benefited a party (§ 557(d)(1)(D); also § 556(d)): Party at fault must show cause why the proceeding should not now come out against them

· “Interested party” (PATCO): (i) Private party with stake in proceeding, (ii) cabinet secretary, (iii) member of Congress, (iv) White House advisor, (v) the president (?)
· Portland Audubon (9th Cir.): § 557(d) applies to White House advisers, but unclear whether applies to president himself (Art. II problem)

· “Relevant to the merits of the proceeding”

· Does not include: (i) hurry-up call from the White House (because about timing, not substance), (ii) squash games where agency proceeding not discussed

· NOTE: Even if the proceeding ultimately goes against the interested party, doesn’t affect relevance of communication to the proceeding

· Exception (§ 557(d)(2): Status reports to Congress an exception to ex parte communication rule (Art. I concern)

· Formal Adj ONLY: § 554(d):

· Three rules:

· (a) Decisionmaker (ALJ) cannot consult a person or party on a fact, unless decisionmaker notifies all parties to Adj and gives them opportunity to participate in consultation

· (b) Decisionmaker (ALJ) cannot be subject to direction (i.e., supervised) by an agency employee involved in investigative or prosecuting functions

· (c) No agency employee who investigates or prosecutes the Adj or a factually related Adj can participate in, advise, or have ex parte communications concerning the Adj

· Exceptions: Where the employee is either:

· (A) A witness in the case 

· (B) One of the attorneys on the case

· (C) The agency head (i.e., agency heads can talk to ALJs)

· Notes about application: 

· Does not apply to initial licensing decisions (§ 554(d)(2)(A))
· Applies to communications within the same agency, unlike § 557(d), which covers communications from people outside the agency

· Informal RM and Adj: No APA provision applies
· Rule: “Harmless error” standard (like under § 557(d))

· D.C. Circuit: Error is not “harmless” where there is any question as to whether the failure to comply with requirements affected the proceeding (O’Connell says this is for N/C RM)
· NOTE: Agency-specific statutes may also apply
· [O’Connell says agency must disclose ex parte communications it uses in making its decision (NB: probably often discloses in NPRM)]
· Possible claims:

· DP claim (unlikely that court will rule on): Where there are competing claims for a valuable privilege, ex parte communications prohibited (Sangamon)

· “Competing claims for a valuable privilege”: E.g., 100 applications for 6 licenses (this is a rare situation)
· Sangamon: FCC decision to transfer broadcast license from Kansas City to St. Louis

· § 553 claim: Absent Sangamon situation, cannot ban ex parte communication, but can argue must be disclosed if affected agency decision, on theory that failure to disclosure prevented effective commenting

· HBO (1977): Ex parte communications must be placed in the record and open to comment by parties

· NOTE: Unclear this survives Vermont Yankee
· ACT (1977): HBO rule applies only in Sangamon context, where there are competing claims for a valuable privilege; otherwise, ex parte communication okay

· § 706(2)(A): Arbitrary and capricious review

· White House and congressional communications:

· White House:

· Rules (Sierra Club v. Costle): 
· (A) Scientific discussions (linked to the substance of an agency’s decision): Permissible but must be disclosed
· (B) Political discussions: Permissible and do not need to be disclosed, because not relied upon by agency in making its decision (unless are relied upon and statute requires disclosure of all essential “information or data” upon which a rule is based)
· Counter: This (i) plays into the myth that political pressures don’t impact agency decisions and (ii) makes the decisionmaking process less transparent

· NOTE: Connection to A/C review: A/C review does not allow agencies to rely on political factors in reaching decisions

· Sierra Club v. Costle (post–Vermont Yankee): Agency-specific statute says agency must disclose all information relied upon in making a decision

· Congress: 

· Little case law, but appears ex parte communication must be pretty egregious before disclosure required (e.g., threat to withhold funding from DC subway unless bridge built over Potomac (D.C. Federation))

VIII. Due Process Requirements
Does DPC apply?

Principal: Goldberg v. Kelly (620); Roth (626); Sinderman (630); Arnett (634)
Squib: Goss (637); Bishop (637); Paul (638); Loudermill (638): Meachum (639); Vitek (640); Allen (640); Thompson (640); Sandin v. Conner (640); Sullivan (641)

Note: Wilkinson v. Austin (S-100)

What process is due?

Principal: Mathews v. Eldridge (649); Ingraham (662); Brock (666); Jones v. Flowers (S-101)

Squib: Goss (652); Horowitz (653); Schweiker v. McClure (653); Gray Panthers (653); Loudermill (654); Winegar (655); Gilbert (655); Walters (655); Penobscot (657); Lujan (663); Club Misty (663)

Note: Lassiter (658); Dixon (661); Craft (664); Parratt (665); Daniels (665); Hudson (665); Zinermon (665); Vail Board of Education (665); O’Bannon (668); Deshaney (668)

Decisionmaker bias:

Principal: Withrow v. Larkin (718); Association of National Advertisers (725); Gibson v. Berryhill (730)

Squib: FTC v. Cement Institute (723); American Cynamid Co. (723); Cinderella Career & Finishing Schools (724) 

· NOTE: Informal Adj not governed by APA, so DP is only available claim in informal Adj (along with § 706(2)(A))
· Traditional model: Right/privilege distinction

· Rule: DPC applies to rights but not privileges

· “Right”: Action that private parties not allowed to do but that government can do

· Exception: If government could ban activity outright but instead permits subject to certain conditions, DPC does not apply
· “Privilege”: Action that private parties allowed to do (as well as government)

· E.g., (i) welfare benefits, because private parties also allowed to provide gratuities to other parties; (ii) employment at will

A. Two-Part Inquiry (Goldberg)
· (1) Does DPC apply?

· NOTE: DPC only applies to state action (private action not covered)

· Test (Goldberg): Is the government’s discretion sufficiently restrained / narrowed that that an entitlement has been created?

· Applications:

· (a) Government Employment:

· (i) Reputational injury (Roth): To implicate DP (liberty), firing must harm both your reputation and some other protected right
· Paul: Stigma-plus (something besides just reputational harm) required to implicate DP for reputational injuries (EE p.118)
· (ii) Expectation of contract renewal (Sinderman):To implicate DP (property), expectation of renewal must be “real” (i.e., sufficiently strong)

· Test: Has the government’s discretion been so narrowed that an entitlement has been created?

· (b) Government benefits: Must have legitimate claim of entitlement to the benefit (Cushman)

· Cushman: DP (property) applies because statute provides an absolute right to the benefit

· (c) Conditions on benefits:

· (i) Current rule (Loudermill): Overrules Arnett
· Reasons for rejecting “bitter with the sweet” rule: (i) DP is a constitutional right, and Constitution trumps statutes; (ii) reliance concerns; (iii) concerns about arbitrary use of government power

· (ii) Old rule (Arnett): “Bitter with the sweet”: If government provides a benefit, can condition that benefit on you meeting certain requirements or processes

· How to avoid implicating DP: Give agencies lots and lots of discretion

· Goldberg v. Kelly (620): If supervisor agrees to terminate welfare benefits, benefits terminated; if termination deemed unlawful at later oral hearing, then benefits reinstated

· Holding: DPC applies because welfare benefits are property; predeprivation hearing required (predeprivation written statement insufficient)
· (2) What process is due?

· Balancing test (Mathews):
· (a) Private interest at stake
· (b) [See next lines]
· (i) Risk of erroneous deprivation under current procedures; and 
· Where there’s a high variation of decision among asylum officers, risk of erroneous deprivation seems high
· (ii) Probable value of additional procedures
· Asylum applicants with assistance of attorneys or law students tend to have much higher levels of success
· (c) Government interest at stake (usually, avoiding additional fiscal and administrative burdens)
· Applications:
· Generally: 
· Always fact-specific
· Analysis done ex ante, although Jones suggests shift to analyzing claims ex post
· Jones: State sends certified letter to house notifying owner that house will be sold unless taxes paid; letter returned because no one home; held, DP violation because state knew letter was not received
· Dissent: Analysis supposed to be ex ante, and sending a certified letter is a good way to reach people in most cases
· (a) Government benefits
· (i) Welfare benefits: Predeprivation hearing required (Goldberg)
· (ii) Disability benefits No predeprivation hearing required (Mathews)
· The crucial information in disability cases is derived from medical sources, who are likely to be able to communicate equally well through written as through oral statements (unlike welfare recipients in welfare hearings)
· (b) Government employment:
· (i) Hiring based on qualification employee actually lacked: Predeprivation hearing required, unless employee admits he lacked the requisite qualification to be hired (Loudermill)
· NOTE: If key fact not in dispute, predeprivation hearing not required
· (c) Dismissal from public school:
· (i) For academic reasons: Not much process required (Horowitz)
· (ii) For behavioral reasons: Some process required, such as a hearing or other opportunity to challenge the allegations (Goss)
· (iiii) Corporal punishment (Ingraham): The fact that child can bring suit in court after the fact is sufficient process (because provides adequate deterrence)
· (d) Prison
· (i) Change in parole eligibility (Allen): More process required
· (ii) Move to higher-security prison (Meachum): Less process required
· (iii) Move to mental institution (Vitek): More process required
· (iv) Permanent move to isolation: More process required
· (v) Temporary move to isolation (Sandin): Less process required
· (vi) Limitation placed on who can visit (Thompson): Less process required
· (e) Parental rights:
· (i) Child custody case: Mathews doesn’t even apply because no deprivation of liberty (Lassiter)
· Stevens (Lassiter dissent): Private interest so strong that Mathews balancing shouldn’t even apply
· (f) National security:

· (i) Asset freeze of group tied to terrorist organizations: Agency allowed to defend action on basis of nondisclosed classified report (because government interest in secrecy so high and private interest is merely financial, not life or liberty)
· Thomas (Mathews dissent): Government interest so strong in national security cases that Mathews balancing shouldn’t even apply
· (g) Availability of postdeprivation remedies:
· (i) Tort or contract claim: Sometimes an ex post judicial remedy can substitute for a predeprivation hearing
· (ii) Intentional torts: Sometimes (rarely) can be remedied through an ex post § 1983 claim
· NOTE: Negligent torts usually don’t violate DP, even where sovereign immunity bars postdeprivation remedy (Daniels)
B. Decisionmaker Bias
· Generally: Presumption of good faith of decisionmaker; party must show actual bias for a DP problem to arise (Withrow)
· Reason why okay for investigative and adjudicatory functions to be combined in single agency: (i) agency expertise; (ii) efficiency; (iii) “an open mind is not an empty mind” (but once person becomes invested in case, may start to firm up views)
· Analogy to judges (Withrow): Judge who signs arrest warrant or decides preliminary motions still presides at trial
· Counter: Conducting an investigation (like agency members do) not the same thing as issuing a preliminary injunction
· FTC v. Cement Institute (p.723): Does not violate DP for agency to adjudicate cases when agency has previously expressed views about [or stated a position on] the issue
· In RM: To disqualify, must have “clear and convincing evidence” that agency decisionmaker has an “unalterably closed mind” on matters critical to the RM (Association of National Advisers)
· Harder to disqualify than in Adj (allow more latitude because legislative-like)
· Usually can only disqualify if there’s a financial conflict of interest
· Sometimes agency-specific statute prohibits financial conflicts of interest; otherwise, have to rely on DP clause
· In Adj: Test is whether a disinterested observer may conclude that the decisionmaker has adjudged the case (facts as well as law) before hearing it (Cinderella Career & Finishing Schools)
IX. Review of Agency Factual Determinations

Principal: Universal Camera (192, 196, 201); Allentown Mack (204); Zhen Li Iao (219); Smyth v. Ames (225); FPC v. Hope Natural Gas Co. (226)

Squib:

Note: Woodby (215); Steadman (216); Greenwood Colliers (216); Transportation Management Corp. (217); Ben Avon (226)

· Reasons for/against deference toward agency determinations of fact:

· Reasons for deference:

· (1) Agency expertise

· (2) Demeanor evidence

· (3) Democratic legitimacy

· (4) Should consequences (i.e., importance of decision) matter?
· Yes (Chen v. Liao, Posner): Review should be stricter where consequences more severe (as in immigration case)

· No (NRLB v. Walton): Consequences irrelevant to strictness of review

· Reasons against deference:

· (1) Potential for agency bias

· (2) Not all factual determinations require agency expertise

· Formal RM and Adj:

· Standard of review (§ 706(2)(E)): “Substantial evidence”

· (a) Is there “substantial evidence” supporting the agency’s factual determination?
· O’Connell: Could a reasonable expert have reasoned to the factual conclusion without policy biases?
· (b) Review must be of the entire record, not just the evidence supporting the agency’s decision (Universal Camera)

· Upshot: This means harder for agency to get final decision upheld if conflicts with earlier decisions, because reviewing court will look at all the conflicting decisions (especially where ALJ decision rests on demeanor evidence)
· (c) Agency must state any factual presumptions that change the effect/application of (or are not mentioned in) the statutory scheme (Allentown Mack)

· NOTE: APA standard merely the default; can be trumped by a different statute

· Universal Camera: Employee claims fired because gave testimony adverse to company at hearing; company says fired because accused superior of being drunk and company waited to fire because thought was planning to resign voluntarily; hearing examiner finds for company; NLRB reverses and 2d Cir. upholds reversal; SCOTUS reverses reversal because 2d Cir. did not examine the whole record (ignored demeanor evidence)
· Allentown Mack: NLRB employed rebuttable presumption against finding that company had reasonable doubt as to continued viability of labor union
· Informal RM and Adj:

· Standard of review (§ 706(2)(A)): “Arbitrary and capricious”

· NOTE: Studies show that in practice this standard is the same as § 706(2)(E)

· De novo review, in two contexts (§ 706(2)(F)) (Overton Park):
· (1) In Adj where agency factfinding procedures determined to be [woefully] inadequate (i.e., serious irregularities in agency Adj shown)
· BUT, agencies presumed to act with regularity, so need something close to a whistleblower or smoking gun document to trigger this provision

· (2) Where agency enforcing a RM in court and issues come up that were not raised in the earlier RM
· E.g., where agency trying to enforce a rule in court rather than in an agency proceeding (Adj)
· Ratemaking (old exception):

· Pre-APA, courts reviewed de novo agency factual determination that rate set would give company an adequate rate of return (Ben Avon doctrine)

· Post-APA, ratemaking treated no differently from other factual determination

X. Review of Agency Interpretations of Law

Questions of law vs. fact

Principal: Fifty-Three Eclectus Parrots (228); Hearst Publications (234); Skidmore (236)

Note: O’Leary (230); O’Keeffe (231)

Chevron Step 1:

Principal: Chevron (242); Cardoza-Fonseca (255); Sweet Home (273); MCI v.AT&T (281); Public Citizen v. Young (284); Brown & Williamson Tobacco (289); Mass v. EPA (S-28); Hollowecki (S-58)
Squib: Young (257); Maslin Industries (257)
Note: American Water Works (299); Monsanto Co. (299); Alabama Power Co. (300); Michigan v.EPA (2000); Environmental Defense v. Duke Energy (S-38); Negusie (S-39); Zuni (S-45)
Mead overlay

Principal: Christensen (259); Mead (261); Gonzales v. Oregon (S-15); Long Island Care at Home (S-23); Hollowecki (S-58); Skidmore (236)
Note: Barnhart (270)

Chevron Step 2:

Principal: Chevron (242);Ohio v. Dept. of Interior (329); Entergy (S-41); Hollowecki (S-58)
Note: Arent (328)
“Trumps” of Chevron:

Principal: Kent v. Dulles (322)
Note: Rust (326); Good Samaritan Hospital (339); Pauley (340); Bowen (341); Brand X (S-47)
Agency interpretation inconsistent with prior court interpretation

Principal: Brand X (S-49)

Agency interpretation of own regulation

Principal: Hollowecki (S-58)

Note: Seminole Rock (346); Auer (346); Guernsey Memorial Hospital(346); Gonzales v.Oregon (S-56); Long Island Care at Home (S-57)
A. Questions of Law vs. Questions of Fact

·  (1) Pure questions of law: What do the words of the statute mean? (statutory interpretation)

· NOTE: Usually applies in RM, not Adj
· Eclectus Parrots (9th Cir.): Statute restricted importation to US of “wild” birds which exporting country restricts exportation of; issue is whether question of whether bird at issue was wild was a determination of law or of fact; held, pure question of law (what does “wild” mean in the statute?)
· Petitioner argued was mixed question of law and fact (was the particular bird found in the “wild”?)

· (2) Mixed questions of law and fact: How does the statute apply to the facts of this case? (application of law to facts)

· NOTES:

· Usually applies in Adj, not RM

· Pre-Chevron, the rule was mixed questions got more deference than pure questions of law

· NLRB v. Hearst Publications: Issues is whether newsboys are “employees” under the NLRA?; Court strikes down NLRB interpretation (?)
· Skidmore: Issue is whether waiting time is “working time”?

· At first seems like pure question of law, but to answer have to look at particular factual situations, so actually a mixed question of law and fact

B. Chevron/Mead Framework
· Step 1: Is the statute ambiguous? (Has Congress spoken to the precise question at issue?)
· E.g., has Congress unambiguously defined “stationary source” to mean one thing or the other?
· Apply “traditional tools of statutory construction”
· Result:
· If “yes,” proceed to Mead overlay
· If “no,” the unambiguous language / congressional intent governs
· Mead overlay (Step 1.5): Two-part inquiry:
· Q.1: Did Congress delegate to the agency the authority to act with the force of law?
· NOTE: Delegation to act with force of law can be either explicit (agency has authority to “promulgate rules under § X”) or implicit (legislative history, purpose of statute, historical practice)
· NOTE: This can be seen as an instance of courts not deferring to agency interpretations of the scope of the agency’s own jurisdiction, because this inquiry essentially concerns the scope of agency’s jurisdiction and is decided de novo
· Q.2: Did agency act with that authority?
· If formal RM or Adj or informal RM: Yes
· Notes (Long Island Care):
· Just because agency used informal RM doesn’t mean Congress gave agency authority to act with the force of law
· That regulation got put in part of Fed. Reg. dealing with policy statements rather than regulations doesn’t mean agency acted without the force of law
· If informal Adj: Generally no (although not always, because some pre-Mead cases (e.g., freezing of foreign assets of groups affiliated with terrorism) received Chevron deference)
· If interpretive rule / policy statement / guidance bulletin / agency manual / enforcement guideline: Unclear (Christensen suggests “no,” but Barnhart said the opinion letter at issue there received Chevron Step 2 deference)
· Christensen: Department of Labor opinion letter doesn’t get Chevron deference)
· Factors to consider (Barnhart dicta):
· (i) Interstitial nature of the legal question
· “Interstitial”: Bound up in (derived from and related to) factual circumstances; confined to a particular case
· (ii) Degree of agency expertise involved
· (iii) Importance of question to administration of the statute
· (iv) Complexity of the question
· (v) Consistency with earlier and later interpretations
· Maybe not so big an issue if agency clearly acted with the force of law (e.g., formal RM or Adj or informal RM)
· Result:
· If “yes” to both questions: Go to Step 2
· If “no” to one question: Apply Skidmore deference
· Mead: Issue is whether a day planner is a “diary,” such that tariffs apply; US Customs Office changes longstanding policy that tariffs do NOT apply to imported day planners using an ruling letter
· Step 2: If the statute is ambiguous (i.e., if Congress has not spoken to the precise question at issue), is the agency’s interpretation reasonable?
· NOTE: Much easier for π to win at Step 1; courts rarely strikes down statutes at Step 2 (exceptions: American Trucking and Iowa Utilities)
· “Trumps” of Chevron (situations where Chevron doesn’t apply):
· (1) Mead framework
· (2) Where multiple agencies tasked with implementing [or enforcing] the same statute (e.g., FOIA)
· NOTE: Skidmore doesn’t even apply here
· (3) Where agency is acting as “prosecutor”
· (4) Agency position taken for the very first time in a brief defending the agency action (GUH)
· (5) Agency interpretations of the APA
· (6) Agency interpretations of the scope of the agency’s own jurisdiction [NB: Actually, there’s a circuit split on this]
· (7) Agency interpretations of whether subdelegation to an outside entity is permitted
· (8) Canon against retroactive application of rules (Georgetown University Hospital)
· (9) Canon of constitutional avoidance:
· Ashwander principle: Courts should interpret statutes to avoid serious constitutional questions
· Bickel (“countermajoritarian difficulty”): Construe statutes to avoid constitutional questions, because when a court strikes down a statute it increases its power at the expense of Congress
· Weak form (Kent): Construe statute (or regulation) to avoid constitutional question where it’s likely you would otherwise have to strike the statute down for violating the Constitution (cases of “grave” constitutional doubt)
· Strong form (Rust dissent): Construe statute (or regulation) to avoid constitutional question where the regulation raises a tricky or substantial constitutional issue
· Clear statement rule: Wants clear congressional statement before agency can issue regulation raising constitutional concerns
· Kent v. Dulles: Secretary of State denies passport to Kent because Kent is a Communist (1st Amendment, nondelegation, DP right to travel objections); court construes passport statute not to allow Secretary of State to deny for this reason (in order to avoid serious constitutional problems)
· Applications:

· Step 1:
· Babbitt v. Sweet Home: Issue is what constitutes a “taking” of an endangered species under the Endangered Species Act (ESA); EPA interprets “taking” to mean any modification of a habitat that injures wildlife by significantly impairing “essential behavioral patterns,” including breeding, feeding, and sheltering; 
· Holding: Statute is ambiguous (using purposive analysis), ESA gives EPA power to promulgate rules, EPA used N/C RM to promulgate rule, EPA interpretation is reasonable
· Scalia (dissent): Statute is unambiguous and contrary to regulation (so doesn’t reach Step 2)
· NOTE: Scalia likes Webster’s 2d but hates Webster’s 3d
· MCI v. AT&T: Statute gives FCC authority to “modify” tariff requirements; issue is whether “modify” means FCC can abandon tariffs
· Holding (Scalia): Statute unambiguous; “modify” does not encompass major changes (such as abandonment); so regulation struck down
· Dissent (Stevens): Statute is ambiguous, FCC explicitly delegated authority to act with force of law here, FCC used combination of RM and Adj here, interpretation is reasonable (even though not necessarily the best)
· Public Citizen: Statute includes “generally recognized as safe” escape hatch (“Delaney Clause”) for food additives but not color additives
· Holding (S. Williams): Statute not ambiguous, both under textual and legislative history analysis
· FDA v. Brown & Williamson: Issue is whether FDA can regulate tobacco products
· Holding (O’Connor): Statute unambiguously does NOT permit FDA to regulate tobacco, as seen by: (i) post-statutory enactments indicate Congress thought FDA could not regulate tobacco, (ii) absurd result that would ensue if FDA regulated (because would have to ban tobacco, but banning of tobacco prohibited by statute), and (iii) fact that this is a really important public policy issue makes it less likely Congress intended to delegate to FDA on the issue (“Congress doesn’t hide elephants in mouseholes”; see also MCI v. AT&T; but see Mass v. EPA)
· Potential methods for determining whether “important public policy” rationale applies: (i) Number of statutes in the area, (ii) constitutional implications, (iii) if interpretation will have more than $100 million impact on the economy
· Dissent (Breyer): Statute ambiguous, interpretation reasonable (pre-Mead)
· NOTE: Breyer here says inconsistency with past agency position doesn’t matter (doesn’t affect whether statute is ambiguous), even though in Barnhart he says it matters to question of whether agency acted with the force of law
· O’Connell: Inconsistency with earlier positions matters more in § 706(2)(A) A/C review than under Chevron
· Mass. v. EPA: Clean Air Act (CAA) says EPA “shall” prescribe standards applicable to any “air pollutant” that in its judgment endangers public welfare
· Holding: “Air pollutant” is unambiguously covers greenhouse gases (DOJ has argued it’s ambiguous whether “air pollutant” covers greenhouse gases)
· Why DOJ made this argument: EPA has mandatory obligation to regulate air pollutants, and doesn’t want to regulate greenhouse gases
· DOJ also tried B&W “important public policy” rationale
· Mead overlay:
· Gonzales v. Oregon: Oregon Death With Dignity Act; issue is whether Congress delegated US AG authority to act with force of law in declaring patient medical care standards illegal
· Holding: Congress did not delegate AG authority to act with force of law here; Skidmore applies and AG’s explanation not persuasive
· NOTE: Expertise argument: Why would Congress give AG the claimed authority when the AG has no medical expertise?
· Also an “important public policy” rationale here
· Long Island Care: Just because agency acted under informal RM doesn’t mean had authority to act or indeed did act with force of law
· Step 2:
· Ohio v. Department of the Interior:
· “Lesser-of” rule (rule that damages can be lesser of market value or cost of restoration) struck down at Step 1
· Rule that “use values” limited to market price (unless secretary decides the market is not competitive) struck down at Step 2
· “Contingent valuation” method upheld at Step 2 (even though has some problems)
· Entergy v. Riverkeeper, Inc.: Issue is whether “best technology available” standard in Clean Water Act (CWA) allows EPA to consider cost-benefit analysis
· Holding: Rule upheld on Step 2 grounds
· Reasons to defer to agency interpretation of ambiguous statutes: [The three reasons to defer.]
· (1) Political accountability (legal realist defense of Chevron)
· Interpretations of statute are policy-ridden, so (more) democratically accountable agencies should make the decision
· Position changes: favored
· (2) Agency expertise
· Agency experts better equipped to deal with ambiguities than courts
· Position changes: disfavored to neutral
· (3) Delegation / separation of powers (Mead):
· Congress promulgates ambiguous statutes with full knowledge of deference framework (background rule); so ambiguous statute actually a delegation of interpretive authority to the agency
· O’Connell: This is the constitutional justification for the deference framework, but note that framework not constitutionally required (can be changed by statute)
· Position changes: neutral to favored
· Chevron: What does “stationary source” mean?  Is it any individual emission source (e.g., an individual smokestack) or all emission sources in some complex (e.g., an entire factory); Carter EPA took the individual approach, Reagan EPA took the bubble approach
· Skidmore deference: Court defers where finds agency interpretation “persuasive”

· Factors to consider:

· (i) Thoroughness of evidence

· (ii) Validity of reasoning

· (iii) Consistency with earlier and later pronouncements

· NOTE: Brand X  says that inconsistency is not relevant to whether Chevron deference applies

· (iv) Degree of agency expertise involved

· (v) Level of process involved (time spent considering question):

· O’Connell: Skidmore suggests that adversarial processes (Adj’s) receive more deference than nonadversarial processes (RMs); Mead modifies this factor to “level of process”

· (vi) Other factors giving interpretation the “power to persuade”

· Skidmore: Agency used very little process in making determination: issued nonbinding “guidance bulletin” (interpretive rule / policy statement) to guide enforcement

· NOTE: Two scenarios where you see interpretive rules rather than legislative rules

· (i) Where agency lacks power to issue a legislative rule (e.g., Skidmore)

· (ii) Where agency has power to issue a legislative rule but chooses to issue a nonbinding interpretive rule instead

· Reasons to choose interpretive over legislative rule:

· (1) Avoid OIRA review

· (2) Avoid N/C
· Upshot: This means that when you see an interpretive rule you don’t know whether that means the agency lacked power to issue a legislative rule or just chose not to for some reason (note that reverse is also true: agencies sometimes issue legislative rules even though lack authority to do so)

C. Agency Interpretations of Law that Differ with Prior Court Interpretations
· Rule (Brand X): Later agency interpretation trumps earlier court interpretation UNLESS earlier court interpretation said statute was unambiguous

· I.e., So long as earlier court interpretation did not say statute was unambiguous (i.e., did not resolve question on Step 1 grounds), Chevron applies

· Wrinkle (IBP, Inc. v. Alvarez; Stevens concurrence in Brand X): Brand X may not apply if the prior judicial interpretation was by SCOTUS

· Arguments for/against saying earlier court interpretation governs:
· Arguments for:

· Courts have expertise interpreting laws

· Seems problematic to say agencies can overturn courts

· Figuring out whether earlier interpretation said statute was ambiguous going to be very messy (this was Scalia’s argument in his Brand X dissent)
· Arguments against:

· Delegation theory of Chevron: Ambiguous statute an implicit delegation to agency to interpret the ambiguity

· Congress delegates under assumption Chevron deference will apply

· Single agency interpretation overcomes circuit splits

· Avoids agency ossification

· Brand X: FCC determines that cable modem service is an “information service”; prior 9th Cir. decision said cable modem service is a “telecommunication service” (so subject to more regulatory requirements)

D. Agency Interpretations of Their Own Regulations
· NOTE: Chevron, Mead, and Brand X do not apply to agency interpretations of their own regulations

· Rule (Auer): Agency interpretations of their own regulations upheld unless (i) “plainly erroneous” or (ii) inconsistent with the regulation

· NOTES:

· (a) “Anti-parroting rule” (Gonzales v. Oregon): Auer deference does not apply where regulation being interpreted merely parroted the statutory language; regulation needs to have done some work of its own

· Reasoning: Where regulation merely parrots the statute, fact of the regulation does not change fact that the meaning of the statute was what was at issue

· This was a response to Scalia’s argument in Mead that agency could get around Mead by promulgating parroting regulation and then interpreting the regulation however the agency wanted

· (b) Does not matter how agency made its interpretation (informal RM, guidance statement, agency manual, even in brief to the court) (Long Island Care)
· NOTE: This is called “Auer deference” and is generally treated as more generous than Chevron deference
· [See Hollowecki, which applies Chevron, Skidmore, AND Auer deference]

XI. Review of Agency Policy Determinations (“Hard Look” Review)

Principal: Scenic Hudson (349, 350); Overton Park (357); State Farm (368); Syracuse Peace Council (384); Corrosion Proof Fittings (391); Mass v. EPA (S-28); FCC v. Fox (S-63)
Squib: Ethyl Corp. v.EPA (354); Pension Benefit Guaranty Corp. (365); National Coalition Against Misuse of Pesticides (365); Community Nutrition Institute (366); Microcomputer Technology Institute (367); U.S. Air Tour Ass’n (367)
· Formal RM and Adj:

· Standard of review (§ 706(2)(E)): “Substantial evidence”

· NOTE: Same standard that applies to review of agency factual determinations

· Informal RM and Adj:

· Standard of review (§ 706(2)(A)): “Arbitrary and capricious”

· NOTE: Same standard that applies to review of agency factual determinations

· Proper scope (Ethyl Corp. v. EPA, D.C. Cir. (Leventhal vs. Bazelon)):

· Leventhal: Should be review of both process and substance (did agency discuss alternatives and why the one it chose is better?)

· Agency expertise rationale: Restraint but not abdication

· Bazelon: Should be review of process only (did agency list the alternatives and explain why chose one over the other? Did agency attach documents supporting its analysis?)

· Political accountability rationale

· O’Connell: D.C. Cir. tends to follow Leventhal (because more confident in administrative law cases); other courts tend to follow Bazelon

· Rules: (see p. 371 for the four State Farm factors)
· NOTE: Agency always required to give some basis for its decision

· (a) Record requirement (Overton Park): § 706(2)(A) requires record for review even in informal Adj

· NOTE: This rule survives Vermont Yankee
· Two ways agency can create record on remand:

· (A) Create paper record justifying decision by collecting documents

· This is the more common choice (but note that agency in Overton Park chose the second option)

· (B) Develop testimony on remand

· (b) Correct legal standard (Overton Park): Agency must apply correct legal standard (and must apply it reasonably, i.e., by considering relevant factors and reasonable alternatives)

· (c) “Reasonable alternative” rule (State Farm): Agency must discuss “reasonable alternatives” and explain why it chose one alternative over another
· “Reasonable alternative”:

· (A) Possibilities spelled out in the statutory language

· (B) Possibilities raised during N/C period

· NOTE: “Reasonable alternatives” are a subset of  “materially cogent comments”

· (C) The status quo (as when agency rescinds a regulation)
· NOTE: Agency failure to grapple with § 553 “materially cogent comments” does not violate § 706(2)(A) “reasonable alternative” requirement (FCC v. Fox)
· (d) Plausibility (State Farm): Agency decision must not be so implausible that it cannot be ascribed to a difference in view or the product of agency expertise

· (e) Scientific studies pointing the other way (from the rule the agency adopted) (State Farm): Agency must address

· Idea is that agency action is A/C when contrary to the evidence
· (f) Policy changes (FCC v. Fox): Agency must (i) note there has been a change in policy and (ii) explain why it made the change, but does NOT have to show why the new policy is better than the old one
· Upshot: Policy change does not require any more of an explanation than an original decision

· Agency type (independent vs. executive) (FCC v. Fox): Irrelevant to what’s required of the agency

· (g) Reasons agency can give are limited to those named in the statute (National Coalition Against Misuse of Pesticides)
· NCAMP: FDA can justify decision not to mandate zero food additive level based on effect on foreign trade

· Remedy: Remand for agency to give better reasons (process remedy)

· NOTE: When agency action is struck down on Chevron grounds (Step 1 or 2), agency must change action because further process not going to change court’s interpretation of statute or the reasonableness of the agency’s interpretation; BUT, when agency action stuck under § 706(2)(A), agency can keep same policy because the deficiency was in the process of the action (reasons given), not the substance
· Exceptions to APA standards:

· (1) Other statute trumping the APA (Scenic Hudson)
· (2) Where agency action “committed to agency discretion by law” (§ 701(a)(2)): 

· Applies where there is effectively no law to apply (Overton Park)

· (3) Where de novo review applies (§ 706(2)(F)):

· (i) In formal or informal Adj: (Woefully) inadequate factfinding procedures

· (ii) Where an issue raised for the first time in court proceeding to enforce (Adj) a RM

· Scenic Hudson: Issue is whether FERC should give permission for hydroelectric plant to be built near Storm King mountain; statute says FERC supposed to consider “all relevant factors” and ensure no available alternative is better re: scenic concerns (unless hydroelectric plant is “best” way to improve waterway

· NOTE: Under agency-specific state “substantial evidence” standard or review applies

· Holding: Agency did not adequately consider testimony of a Mr. Locus, who proposed use of gas turbines rather than electric power; FERC devoted only 10 pages of record to gas turbines alternative; remand for additional hearings

· Citizens to Preserve Overton Park: Statute says Secretary of Labor can approve highways through parks only if “no feasible and prudent alternative” existed and Department has undertaken “all possible planning to minimize the harm” to the park; Secretary signs off on route through Overton Park in informal Adj, does not say no prudent and feasible alternative existed or that harm had been minimized
· Holding: Remand for agency to create better record

· State Farm: Motor Vehicle Safety Act delegates to Secretary of Transportation to promulgate rules addressing “unreasonable risks”; Carter SecTrans through informal RM institutes mandatory passive restraint (airbag or automatic seatbelts) requirement; Reagan SecTrans reopens this informal RM and rescinds Carter rule

· Reagan SecTrans justifications for new rule: Earlier RM’s assumptions proved wrong — earlier RM assumed 60% of cars would install airbags and 40% automatic seatbelts, but almost all installed seatbelts (which could easily be detached)
· Holding: Agency conclusion A/C, because: (i) did not consider mandatory airbag rule (or nondetachable seatbelts) as an alternative, (ii) did not discuss empirical studies pointing the other way, and (iii) did not adequately explain why nondetachable seatbelts were not an adequate alternative

· Dissent (Rehnquist): Change in Administration sufficient reason to explain change in policy (political accountability rationale)

· FCC v. Fox: Federal Communications Act (FCA) empowers FCC to prohibit “indecent” broadcast content; FCC promulgates rule saying a fleeting expletive does not count as “indecent”; during Bush Administration FCC issues order saying fleeting expletives now actionable under FCC (but doesn’t apply to challenged broadcast because under old rule broadcast was okay (fair notice / reliance problem))
· Holding: Policy change not A/C, because: (i) initial expletive can harm children; (ii) fleeting expletives rule encourages broadcasters to use expletives on at a time; (iii) technology for blocking expletives has improved

· Dissent: Policy change was A/C, because: (i) explanation for change was not sufficient; (ii) FCC is an independent agency (so more scrutiny appropriate than for executive agency, because president doesn’t exercise political control (accountability / restraint over); and (iii) agency doesn’t grapple with concerns expressed by / about small broadcasters that small broadcasters lack technology to bleep out fleeting expletives (and also potential First Amendment / censorship problems)
· Syracuse Peace Council (D.C. Cir.):

· O’Connell: People call this the “quick peek” doctrine: Every inference made in favor of the government

· Corrosion Proof Fittings (5th Cir.): In asbestos RM EPA discounts costs but not benefits (human lives saved); decides quantification timeline will run only 13 years; chooses policy even though cost is $30 million per life saved (compared to $5–7 million usual figure)

· Holding: Remand

· NOTE: Standard of review is “substantial evidence” because of agency-specific statute that overrides APA standards

XII. Common Law Rights

Principal: Chenery (423, 428); Arizona Grocery (440); Caceres (444); Schweiker (449); OPM v.Richmond (451); Mendoza (461); Brennan (465); Georgetown University Hospital (471)

Squib: NLRB v. Guy F. Atkinson (466); Comcast Corp. v. FCC (S-78)

Note: Heinz (444); Merrill (448); Winstar (456); Scoop-Gonzalez (457); Bailey (457); Parklane Hosiery (463); Landgraf (475); Smiley (476)

· NOTE: Each of these rights is rooted in the common law, but following the APA now fit under § 706(2)(A) A/C review (so, cite both applicable case and § 706(2)(A))

· NOT DP claims

· (1) Consistent explanations (Chenery principle): Agency must give same explanation in court that it gave at the time of the challenged action (no after-the-fact justifications)

· Rule (Chenery): Court can uphold agency action ONLY on a rationale the agency gave at the time of the action
· NOTE: Although a common law principle, this is now phrased in § 706(2)(A) (“arbitrary and capricious”) terms, since failure to provide a reason is A/C
· I.e., cite both Chenery and § 706(2)(A)

· (2) Duty to follow own rules (Arizona Grocery): Agency required to follow its own rules until it changes them

· Reasons for rule: Reliance / expectation interests

· § 706(2)(A): A/C for agency not to follow its own rules

· Exceptions:

· (a) Internal procedure that does not affect anyone’s substantive rights

· (b) Rule of lenity: Agency can be more lax than its rules dictate

· (c) Exclusionary rule (Caceres): State agency’s failure to follow its own rules does not require exclusion of evidence acquired in violation of those rules

· NOTE: This exception applies only to state agencies

· Arizona Grocery: Commission sets maximum reasonable rate for carrier; later decides that the rate level is erroneous and proceeds against agency who followed the rate

· (3) Estoppel: Incredibly rare for federal government to be equitably estopped

· Reason estoppel so rare for federal government (OPM v. Richardson): Funds cannot be paid out of the federal treasury contrary to a statutory appropriation

· I.e., if statutory appropriation bars payment of benefits / funds in certain situations, equitable estoppel does not override the statutory bar in those situations

· “Estoppel”: When person detrimentally relies on erroneous information provided by government official and government later barred from raising defense pertaining to the erroneous information

· Arguments for/against estoppel:

· Arguments for: (i) Reliance / fairness interests; (ii) creates incentives for government to do its work properly

· Arguments against: (i) Government so large that is going to make a lot of mistakes; (ii) impracticable to have Adj every time government makes a mistake; (iii) might discourage government from offering advice in the first place

· (4) Preclusion:

· Claim preclusion: Binds BOTH government and private parties

· E.g., Company sues EPA; EPA has compulsory counterclaim (arising from same transaction or occurrence); if EPA fails to raise compulsory counterclaim in case 1 will be barred from raising it in case 2

· Requirements:

· (i) Same parties in both cases (privity suffices)

· (ii) Court in case 1 must have been of competent jurisdiction

· (iii) Decision in case 1 must be final (not still on appeal)

· (iv) Decision in case 1 must have been on the merits (not procedural)

· (v) In federal court, claims must arise from the same transaction or occurrence
· Issue preclusion: 
· Mutual issue preclusion: Both BOTH private parties and government

· Requirements:

· (A) Same parties in both cases

· (B) Identical issue

· (C) Issue must have been actually litigated and decided (and opportunity to litigate must have been “full and fair”)

· (D) Issue must have been necessary to the final judgment

· Nonmutual issue preclusion (Mendoza): Binds ONLY private parties, NOT government

· E.g., A sues B and loses on issue X; C later sues A and wants to argue A is precluded from relitigating issue X
· Requirements:

· (A) C must not have been able to join case 1

· (B) C must not have been able to foresee case 2

· (C) Must not have been inconsistent judgments on issue prior to case 1

· (D) Must not be significant procedural differences between case 1 and case 2

· Arguments for/against holding government bound by NMOIP:

· Arguments for: (i) Wastes resources to relitigate issues already decided

· Arguments against: (i) Government is involved in lots of litigation and often doesn’t appeal cases (binding government to random district court decision not good policy); (ii) circuit splits might be good because causes SCOTUS to wade in and decide issue

· (5) Retroactivity:

· Rules:

· (a) In Adj’s (Atkinson): Balancing test applies (reliance interests of party vs. benefits to agency)

· O’Connell: Balancing test often comes out against agency, because benefit to agency is really just barring persons who filed suit under the old policy

· Atkinson: NLRB seems to be more concerned about substantive changes than procedural changes

· Substantive change: Previously, union contract presumed not to be binding following major employment changes; now, presumption no longer applies

· Procedural change: At time of firing, NLRB doesn’t hear cases concerning construction industry; after firing, decides will now hear such cases

· (b) In RM: Strong presumption against retroactivity, unless statute unambiguously allows retroactive application (Georgetown University Hospital)
· Clear statement rule (GUH): Statute must contain clear statement permitting retroactive application

· NOTE: Absent clear statement, canon against retroactive application of rule trumps Chevron deference

· “Primary” vs. “secondary” retroactivity:

· “Primary” retroactivity (GUH): Agency decision changing the past legal consequences of past actions
· Distinction doesn’t matter to Georgetown majority (Kennedy), but Scalia in concurrence says would always bar primary retroactivity in RM (because APA § 551(4) defines “rule” as having “future effect”), but allow secondary retroactivity so long as not A/C
· “Secondary” retroactivity (Miriam Center): Agency decision changing the future consequences (e.g., tax liability) of past actions in ways that make the past actions more or less desirable
· GUH: “With respect to the current matter, there is no question that the Secretary could have applied her new wage-index formulas to respondents in the future, even though respondents may have been operating under long-term labor and supply contracts negotiated in reliance upon the pre-existing rule.”

· GUH: Retroactivity provision applies only to case-by-case Adj, not RM
· NOTE: Much easier to uphold retroactivity in Adj than RM

XIII. Outside Participation in Agency Decisionmaking
A. Subdelegation
Principal: Batterton (SR-1); EMR Network (SR-6); USTA (SR-8); Towne Construction Co. (SR-17); Pistachio Group (SR-18); Hilario-Paulino (SR-25)

· Reasons to subdelegate: (i) efficiency; (ii) expertise; (iii) blame shifting / avoiding accountability; (iv) judicial review

· Chevron and subdelegation:

· Arguments for/against applying Chevron to subdelegations

· Arguments for: (i) agency expertise; (ii) agency administrability / resources

· Arguments against: (i) political accountability; (ii) congressional delegation

· O’Connell: Unclear whether Chevron applies to subdelegations, although presumption against subdelegations to outside agency trumps agency interpretation that (ambiguous) statute permits subdelegation

· Case where Chevron applied: Hilario (Step 2)

· Hilario: Asks whether unreasonable for agency to subdelegate to outside entity; court says not unreasonable, because agency retains authority to review de novo decisions of subdelegatee
· Cases where Chevron not applied: Pistachio, USTA
· Rule (USTA): Agency cannot subdelegate to outside entity (state or private entity) absent clear statement in statute permitting the subdelegation (presumption against subdelegation)

· Exceptions (where presumption against subdelegation does not apply) (USTA):

· (a) Reasonable condition: Where a decision by the subdelegatee is a reasonable condition for granting federal approval (i.e., if it doesn’t make sense for federal agency to grant approval unless subdelegatee also grants approval)
· Idea is that agency still retains decisionmaking power; has just determined not to grant approval if the subdelegatee has not also granted approval

· E.g., permit approval conditioned on securing analogous permit from state agency (Matherson); federal approval of right-of-way permit over tribal land conditioned on securing approval of relevant tribal government (Southern Pacific); federal actuary certification conditioned on passing exam administered either by the relevant federal agency or a private actuary society (Tabor)
· (b) Fact-gathering: Where subdelegatee merely gathers facts for agency and agency still makes the ultimate decision (Mendez; Tabor)
· (c) Advice-giving (EMR Network): Agency may turn to outside entity for advice and policy recommendations provided the agency makes the final decision itself (agency can’t just “rubber stamp” decision of the outside agency)
· NOTE: Not clear whether these are actually exceptions to the presumption or not true subdelegations to begin with

· NOTES:

· Irrelevant whether subdelegation done through RM or Adj

· Where statute already contemplates a substantial state role, subdelegation to state agencies may be okay (Batterton)

· Okay for president to subdelegate to agency head who then subdelegates to someone else in agency, because subdelegations within an agency okay (unless statute expressly says otherwise (Giordano))
· NOTE: This presumption in favor of permitting subdelegation to lower agency officials is the opposite of the presumption against permitting subdelegation to outside entities

· BUT, not clear whether president can trump a delegation to a person below him

· NOTE: President not considered an “agency” under the APA (Franklin (345))

· USTA (D.C. Cir.): FCC rule about telecommunication bundling presumes there is “impairment to entry” where hot cuts required, but empowers state commissions to decide whether the presumption applies in their state’s markets
· Batterton: AFCDUF creates joint unemployment benefits program between federal and state government; statute provides that definition of “unemployment” shall be determined in accordance with standards prescribed by HEW; HEW promulgates definition that says at state’s option “unemployed” need not include someone who is unemployed because they participated in a labor dispute or engaged in other conduct that would disqualify them from receiving benefits under the state’s unemployment law
· Holding: Permissible subdelegation; venture in “cooperative federalism”

B. FOIA
Principal: FOIA (APA § 552 (946))

Squib: Government in the Sunshine Act (690)

Note: Kissinger (682); Dept. of Defense v.FLRA (683); Rose (683, 686); Public Citizen Health Research Group v. FDA (684); National Parks & Conservation Ass’n (685); Kalamath Water Users Protective Ass’n (685); Family Farms (689); Consumer Federation of America (S-105); Favish (S-106)

· Benefits/costs of transparency:

· Benefits of transparency: (i) useful for litigation; (ii) useful for lobbying; (iii) deterrent to shady action; (iv) exposure

· Costs of transparency: (i) national security; (ii) might inhibit full, free deliberation by officials

· Arguments that should / should not matter who requester is:

· Arguments that should matter: (i) political accountability (government need only be politically accountable to constituents; (ii) congressional intent

· Arguments that should not matter: (i) all sorts of people affected by government action ; (ii) expertise (if want to make sure decisions properly based on expertise, irrelevant who requests)
· Why parties request information under FOIA:

· (a) Discovery: Usually no discovery in APA cases because these cases are decided on the record (exceptions apply (e.g., APA de novo review requirements) but are rare)

· (b) To get information about a rival private company

· Rules:

· (a) What agencies are covered: FOIA applies only to covered agencies

· What’s covered as an “agency” under FOIA differs from what’s covered as an “agency” under the APA

· (b) Documents in existence (Kissinger): FOIA only covers documents in existence; cannot be used to require agencies to create documents

· (c) Identity of requester: Agency must make records available to any person so long as the person “reasonably describes” the records sought and pays the applicable fees; usually does not matter who the requester is

· Exception: 2002 amendment says FOIA requests to intelligence agencies cannot come from a foreign government or a representative thereof

· (d) Fees:

· Three categories of fees:

· (A) Search fees (searching for records)

· (B() Review fees (reviewing and redacting records falling under exemptions)

· (C) Duplication fees

· Three categories of requesters:

· (A) Commercial requester: Must pay all three fee types

· (B) Educational / noncommercial / media group: Pays only for duplication

· (C) Everyone else: Must pay search and duplication fees

· Attorney fees (Buchanan): If a party “substantially prevails” in FOIA litigation, government must pay attorneys fees

· (e) Exemptions: Agency need not (but may) disclose information falling into an exemption
· NOTE: Agency bears the burden of showing the exemption applies
· (1) Records classified on national security or foreign affairs grounds (§ 552 (b)(1))
· (2) Matters relating solely to internal personnel rules or agency practices (§ 552(b)(2))

· (3) Specifically exempted by some other statute, provided the other statute (A) requires withholding and leaves no discretion on the matter and (B) establishes particular criteria for withholding (§ 552(b)(3))

· (4) Trade secrets or other confidential or privileged commercial information (§ 552(b)(4))

· (5) Government legal privileges: (i) attorney-client; (ii) work product; (iii) deliberative process (§ 552(b)(5))
· “Deliberative process” privilege: Agency can withhold documents concerning agency negotiations in coming to a decision

· Reasoning: Privilege encourages full and frank discussion by agency

· (6) Personnel and medical records: Can refuse to disclose personnel and medical records that would cause a “clearly unwarranted” invasion of privacy (§ 552(b)(6))
· (7) Law enforcement exemption: Can refuse to disclose information compiled for law enforcement purposes that would: (§ 552(b)(7))

· (A) Reasonably be expected to interfere with enforcement proceedings 

· (B) Deprive person of right to a fair trial or adjudication

· (C) Reasonably be expected to constitute an “unwarranted” invasion of privacy 

· (D) Reasonably be expected to disclose the identity of a confidential source

· (E) Disclose law enforcement techniques and procedures; or 

· (F) Reasonably be expected to endanger the life or physical safety of any individual

· Balancing test: Balance the public need for the information against the privacy concerns implicated

· Public need: Not enough merely to assert government misdoing; need something more (Vince Foster case)

· NOTE: Courts tend to be very deferential to claims asserting exceptions 1 and 7

· (8) Supervision of financial institutions (§ 552(b)(8))

· (9) Geological information (including maps) regarding wells (§ 552(b)(9))

· (f) Agency interpretations of FOIA: No deference, because many agencies affected by FOIA (so would be many different interpretations)

· (g) Timing:

· Cannot use an APA case to speed up a FOIA case (seek an expedition request)

· Cannot use a FOIA case to slow down an APA case (seek a stay)

· Basically, this means you need to submit comments for N/C RM and prepare FOIA request simultaneously

· Reverse FOIA: If information about party protected by trade secrets or other statute has been requested, party can use “reverse FOIA” to prevent disclosure

· Notice: E.O. 12600 says agency should tell a private party when another party requests information the private party gave the agency

· Claim: APA suit arguing A/C for agency to disclose information that violates trade secrets or another statute

· Upshot: Agency gets lots of deference in reverse FOIA, but not regular FOIA

C. Advisory Committees
Principal: Public Citizen v. DOJ (SR-28); Ass’n of American Physicians & Surgeons (SR-44); In re Cheney (SR-62)

· Arguments for/against advisory committees:

· Arguments for:

· Expertise

· More candor (if proceedings don’t have to be disclosed; candor vs. transparency tradeoff)

· Arguments again:

· Financial conflicts

· Advisory committee requirements:

· (1) File a charter (FACA § 9(c))

· (2) Keep minutes of meetings (§ 10(c))

· (3) Meetings must be chaired or attended by a federal officer or employee (§ 10(e))

· (4) Provide advance notice of meetings and open meetings to the public (§ 10(a))

· (5) Make minutes, records, and reports available to the public (§ 10(b)), unless subject to a FOIA exception (§ 10(d))

· (6) Must be “fairly balanced in terms of the points of view expressed and the functions” they perform (§§ 5(b)(2), (c))

· (7) Existence limited to two years unless specifically exempted by entity establishing them (§ 14(a)(1))

· What counts as an “advisory committee”:  A committee:

· § 3(2)(A) Established by statute or reorganization plan (executive order)
· § 3(2)(B): Established or utilized by the president

· § 3(2)(C) Established or utilized by one or more agencies 
to obtain advice or recommendations for the president, a federal agency, or a federal officer

· EXCEPTIONS 
· (i) Where committee is independently established and operated by a private organization (Public Citizen)

· (ii) Where committee is composed wholly of full-time or permanent part-time federal officers or employees (§ 3(2)(C)(iii))
· Rule (In re Cheney, D.C. Cir.): A committee is composed wholly of full-time federal officers or employees where:

· (A) No one but federal officers or employees can vote; and

· (B) If the committee operates by consensus, no one but federal officers or employees has a veto

· O’Connell: This rule undermines FACA because permits outside groups to sit in on meetings so long as they don’t vote or exercise veto power

· Canon of constitutional avoidance: Court applies Ashwander principle to find that ABA Committee on Judicial Appointments is not an advisory committee (Public Citizen) and that the First Lady is a federal officer/employee (AAPS) in order to avoid saying the ABA Committee (which advises the president on judicial appointments) and the Clinton Health Care Task Force (which advises the president directly (“close proximity”)) are subject to congressional control (separation of powers problem)
· Public Citizen: ABA Standing Committee on the Judiciary utilized by president for advice on whom to nominate

· Holding: Looking to legislative history, context, and purpose of statute, FACA does not cover the ABA Standing Committee (Congress never thought it would); statute read narrowly not to apply to Committee because otherwise would raise constitutional question by infringing on president’s powers to nominate federal judges (encroachment on president’s appointments power)

XIV. Getting into Court

A. Reviewability
Principal: Community Nutrition Institute (777); Michigan Academy (779); Johnson v. Robison (785); Heckler v. Chaney (791); SUWA (796); Webster v. Doe (800)
Squib: Webster v. Doe (810); Hamdi (811)
Note: Abbott Laboratories (775); Fausto (783); Harmon (784); Shaughnessy (785); St. Cyr (787); Hyung Joon Kim (787); Traynor (788); McNary (788); Lindahl (788); Panama Canal Co. (789); Chicago & Southern Airlnies (790); Overton Park (791); Lincoln (802); Oesterich (810)
· Background principles:

· Jurisdiction: 
· SMJ:

· NOTE: APA never provides SMJ because not a jurisdictional statute

· Federal question jurisdiction (§ 1331) gets you into district courts

· Sometimes a specific agency statute (e.g., CAA, CWA) provides SMJ for challenges to agency action under the statute, typically in an appellate court
· Venue:

· § 1391(e): Venue for government challenges lies wherever the π of ∆ resides or where the cause of action arises

· Sovereign immunity:

· Agencies are immune from suit unless one of the following waivers applies:

· § 702: General waiver for nonmonetary damages

· FTCA: Waiver for monetary damages where a federal official (e.g., postal agent) commits a tort while acting in the scope of his employment

· EXCEPTION: No damages where official fulfilling discretionary duties

· Bivens: Monetary damages may be had for damages where (i) a federal officer has acted unconstitutionally, (ii) no alternative remedies are available, and (iii) no special factors counsel hesitation

· Qualified immunity: Most federal officials lose immunity if they commit an act that a reasonable person would have known violated a clearly established federal right

· Types of objections a π can bring:

· Statutory procedural challenge (e.g., APA § 553)

· Constitutional procedural challenge (e.g., DPC)

· Statutory substantive challenge (e.g., agency lacks power to act under the statute)

· Substantive constitutional challenge (e.g., agency action violates EP)

· Three main stories for why courts shouldn’t review agency action:

· (a) Delegation / congressional intent

· (b) Political accountability

· (c) Expertise

· NOTE: Agencies don’t get Chevron deference on issues of reviewability, standing, ripeness, etc. (i.e., requirements to get into court)

· NOTE: For default reviewability provision, see § 704
· General rule: There is a presumption of reviewability of agency action, which can be rebutted only by “clear and convincing evidence” to the contrary (Abbott Laboratories)
· Arguments for/against presumption of reviewability:

· Arguments for:

· Separation of powers (judicial review checks the executive’s power)

· Guards against arbitrary decisionmaking (DP violations)

· Arguments against:

· Courts less democratically / politically accountable

· Congressional intent to delegate

· Loss of efficiency
· Ossification of agency decisionmaking

· Exceptions to presumption of reviewability:

· (1) Actions for monetary damages (§ 702)

· (2) Statute precludes judicial review (§ 701(a)(1))

· Rule (Michigan Academy): There is a presumption against preclusion, which can be overcome by “clear and convincing evidence” that Congress intended to preclude review

· Ways to overcome the presumption against preclusion:

· (A) Specific statutory language

· (B) Legislative history

· (C) Congressional intent to preclude that is “fairly discernable in the statutory scheme” (Community Nutrition Institute)

· NOTE: O’Connell suggests the “fairly discernable” standard is an outlier

· Constitutional claims: Courts generally try to interpret statutes not to preclude constitutional claims (e.g., Michigan Academy, Johnson) in order to avoid constitutional questions
· Community Nutrition Institute: Court finds “fairly discernable” congressional intent in the statutory scheme to preclude milk consumers from suing the FDA (because statute specifically says producers can sue but does not mention consumers (“expressio unius” ) and permitting consumers to sue would lead to absurd result of producers having to exhaust administrative remedies before going to court but not consumers)
· Michigan Academy: There is clear and convincing evidence to preclude review of the amounts HHS pays out but not clear and convincing evidence to preclude review of HHS’s general instructions

· Johnson v. Robison: Statute precludes statutory review, but no clear and convincing evidence that statute also intended to preclude constitutional review (i.e., review of constitutional claims)

· (3) Agency action is committed to agency discretion by law (§ 701(a)(2))

· Two formulations:

· (i) No discernable (or judicially manageable) statutory standard for court to apply in reviewing agency action (Heckler v. Chaney)
· Overton Park: “No law to apply”
· (ii) Absence of discernable standards one factor to consider among many (totality-of-the-circumstances test) (Webster)
· Thus, no review in Webster where national security interests at play (important to preserve CIA Director’s discretion), but review in cases involving Department of Agriculture
· Constitutional claims: Even if agency action committed to agency discretion by law under a statute, π still able to bring constitutional claims unless precluded by statute

· Decisions not to act:

· Nonenforcement (failure to Adj): Presumption against judicial review (i.e., presumption that decision to act or not committed to agency discretion)
· Decision not to issue a RM: No presumption against judicial review (i.e., no presumption that decision not to issue a RM is committed to agency discretion) (Mass. v. EPA)
· Webster v. Doe: Statute allows CIA Director to fire an employee whenever he “deems such firing necessary or advisable in light of” US interests; Director fires CIA employee because he is gay

· Holding: Firing decisions committed to agency discretion by law because statutory standard too vague for courts to apply

· Scalia (concurrence/dissent): Decision might still be reviewable under common law standards
· NOTE: The “committed to agency discretion by law” standard most often applied in cases involving agency decisions not to enforce statutory provisions

· Agency inaction: 

· Standard (§ 706(1)) The reviewing court shall compel agency action unlawfully withheld or unreasonably delayed
· IMPORTANT: SUWA says § 706(1) only covers agency inaction, not agency decisions not to act
· Failure to bring enforcement action (Adj): Presumption against review (Heckler v. Chaney)

· Heckler v. Chaney: π’s are death row inmates who want FDA to bring enforcement action about drugs used in lethal injections, petition FDA to bring enforcement action to enjoin use of these drugs; FDA refuses

· Reason: (i) Agency in best position to judge resource allocation; (ii) refusal to enforce not an exercise of coercive power; (iii) stakes less clear than when agency has undertaken an enforcement action; (iv) analogy to prosecutorial discretion

· Exception: Presumption can be overcome if statute gives specific guidelines about how agency should enforce the statute (such as by setting substantive priorities or otherwise circumscribing the agency’s power to discriminate among issues or cases it pursues)
· Rule (SUWA): To get review of agency inaction, a π must show the agency failed to take a (i) discrete action which it was (ii) legally required to take (i.e., not discretionary)
· So, statute must say something like “[agency] must do X, Y, and Z by [date].”

· Remedy: Usually the court just sets a new deadline (which most agencies miss only slightly); court can’t force agency to act but can specify the manner of action

· SUWA: Secretary of the Interior designated certain areas as wilderness areas; while waiting for Congress to take certain follow-on actions Secretary supposed to manage the designated lands in manner that will not “impair the suitability of such areas as preservation for wilderness”; SUWA sues Secretary for failing to keep offroad vehicles out of the designated areas, claiming that Secretary’s failure to act failed to keep the areas suitable for preservation as wilderness

· Holding: Agency’s “nonimpairment” duty does not require that agency take certain discrete action (nothing in statute requires Secretary to limit offroad vehicle use in a particular way), and developing land use plans not required by the statute; agency’s failure to ban offroad vehicles not reviewable

B. Standing
Taxpayer standing:


Principal: Hein (S-111)

Note: Flast (819); Schlesinger (819); Richardson (819); Valley Forge (819)

Injury in fact:

Principal: Data Processing (821); Sierra Club v. Morton (836); Lujan (843); Mass. v. EPA (S-114); American Chemistry Council (S-123)

Squib: Allen v. Wright (851); Associated General Contractors (852); Raines v. Byrd (885)
Note: SCRAP (840); Valley Forge (841); Hunt (842); UAW v. Donovan (842); Newport News Shipbuilding & Drydock Co. (843); Virginia Agency of Natural Resources (853); Sprint Communications Co. (S-119); Earth Island Institute (S-120)
Causation:


Prinicpal: EKWRO (856); 
Squib: Duke Power Co. (858)
Redressability:


Principal: Steel Co. (860); Laidlaw (865)

Squib: Allen v. Wright (859)
Zone of interests:


Principal: Clarke v. Securities Industry Association (825); NCUA (828)


Squib: Air Courier Conference (827); Dismas Charities (832)

Note: Bennett v. Spear (835)

Generalized grievance:


Principal: Akins (874)


Note: Sierra Club v. Johnson (S-121); Salt Institute (122)

· Policy considerations:

· Should people who have commented on a N/C RM have standing?
· Yes: (i) Political accountability; (ii) avoids interest group capture (think Sierra Club v. Morton); (iii) furthers social welfare; (iv) incentivizes agency to pay better attention to materially cogent comments

· No: (i) Added burden on courts; (ii) incentivizes people to submit comments just to get into court; (iii) separation of powers concerns

i. Constitutional Requirements
· NOTE (Steel Co.): The constitutional standing analysis occurs before the merits determination (even if the merits question is really easy)

· (1) Injury in fact (Lujan): Must be actual, concrete, and particularized
· (a) “Someday” intentions to travel to affected area not sufficient; need actual plane ticket

· (b) Objects vs. beneficiaries of regulation: More difficult for beneficiaries of regulation to get standing than objects of regulation 
· (c) Procedural injury: Statutorily created right to require executive branch to follow prescribed procedures not sufficient
· Exceptions (i.e., where standing might lie) (Lujan):

· (A) Where π is a participant in the proceedings
· (B) Where disregard of procedural requirement could impair a separate, concrete interest of π’s
· (C) Where Congress has created a concrete private interest in the outcome of a suit against a private party for the government’s benefit, by providing a cash bounty for the victorious π (“qui tam” suits)
· (D) Where statute (i) identifies the interest sought to be vindicated and (ii) relates that injury to the class of person permitted to bring suit (Kennedy concurrence)
· NOTE: Causation and redressability typically relaxed in procedural injury cases
· Lujan: Agency’s failure to follow prescribed ESA consultation procedure does not constitute injury-in-fact (without more); too abstract

· Blackmun dissent: Just as Congress does not violate separation of powers by mandating consultation (structuring the procedural manner in which the executive carries out the laws), courts do not violate separation of powers by enforcing the statutorily mandated procedures
· (d) Aesthetic injury: Counts for standing purposes (Sierra Club v. Morton)
· Lujan: Endangered Species Act (ESA) requires agencies to ensure their actions will not jeopardize the continued existence of endangered species, says that any aggrieved citizen can bring suit; Departments of Interior and Commerce promulgate regulation saying ESA applies only to actions in US or on the high seas

· (2) Causation (EKWRO): Injury in fact must be “fairly traceable” to ∆’s conduct and not solely the result of the independent acts of third parties not before the court
· EKWRO: IRS changes regulation so that nonprofit hospitals no longer required to provide care to indigent patients; indigent patients denied care sue IRS
· Holding:  π’s injury results from independent acts of hospitals, not the IRS; had π’s sued hospital, there would have been causation
· (3) Redressability: Must be likely that injury will be redressed by a decision in π’s favor
· (a) Past statutory violations (Steel Co.): No standing, unless statute provides a bounty to person bringing suit

· Steel Co.: Citizens for a Better Environment (CBE) said Steel Co. failed to submit required forms about hazardous chemical inventory; Steel Co. submits forms, ending violation; EPA chooses not to bring enforcement action because Steel Co. has ended violation

· (b) Ongoing statutory violations (Laidlaw): There is standing
· Reason: Suit might stop the violation; so bounty not necessary (although still helps)
· (c) § 553 violations:

· Casebook: Redressability not an issue with challenges for failure to follow § 553, even though not clear forcing agency to redo process will change substantive outcome

· O’Connell: Need some connection between § 553 violation and particular substantive interests; easier to get standing for procedural violations in Adj
· Electric Power Supply Ass’n (D.C. Cir.): FERC commits § 557(d) ex parte communications violation

· Holding: Need not show redressability, but need to show that violation carried a “distinct risk” to a particularized interest of π

· Center for Law & Education (D.C. Cir.): Statute requires negotiated RM committee to have an “adequate balance of interests”; CLE challenges composition of committee

· Holding: No standing because CLE suing for merely procedural violation; must show violation affected a real, concrete and particularized interest

ii. Prudential Factors
· (1) Zone of interests: Claim must arguably be within the zone of interests the statutory scheme was designed to protect
· Flexibility of the standard:

· Expansion: Presence of “arguably” in the test (Data Processing) means the zone of interests can expand beyond the statute’s primary purpose 
· Data Processing: Competitor banks can challenge under statute limiting banking activities even though statute really about protecting consumers, not aiding competitors
· Clarke: Securities dealers have standing under statute limiting banks to operating at authorized branches within bank’s home state, even though purpose of law not to benefit securities dealers, because securities dealers’ interests in limiting banks’ out-of-state business directly implicates main concerns of statute

· NCUA: Banks can sue under statute limiting credit union membership to within certain bounds, even though statute really about protecting consumers, not competing banks, because bank’s interests aligned with statute’s purpose of limiting the markets credit unions are allowed to serve
· Narrowing: Test can also be narrowed to ask whether Congress intended to protect the interest at stake in the particular case (Dismas Charities, Air Couriers)

· Air Couriers: Postal workers’ union lacks standing to challenge suspension of USPS monopoly over “extremely urgent letters” because statute designed to protect USPS revenue, not workers’ jobs

· Dismas Charities: Community correction centers (CCC) company lacks standing to challenge regulation making it more difficult for prisoners to transfer to CCC’s, because statute concerns prisoner rehabilitation, not supporting alternative arrangements for prisoners
· (2) Generalized grievance: A wildly generalizable interest does not provide standing, although a concrete interest that is widely shared might (Akins, see also Mass. v. EPA)
· Akins: FEC decided not to apply statutory disclosure requirements to AIPAC; π’s challenged the classification as erroneous; held, interest in obtaining political expenditure information for voting purposes, although widely shared, is concrete enough to pass muster

iii. Other Factors
· (1) Representational (“group”) standing:

· (a) Multiple π’s (Mass v. EPA): Only one party need have standing

· (b) Organizational standing (Sierra Club v. Morton): Only one member of organization need have standing; however, it must be a specific (and specifically identifiable) member (Earth Island Institute)

· Earth Island Institute: Group said it was certain at least one member would use the contested forest land, but could not say which member; not sufficient because group must point to specific member who meets standing requirements

· Public Citizen v. NHTSA (D.C. Cir.): Group must point to a specific person who faces a substantially increased risk of harm; cannot just say every member will face an increased risk

· (2) Taxpayer standing (Hein): Applies only where a person challenges congressional spending pursuant to the Taxing and Spending Clause  as a violation of the Establishment Clause

· Hein: No taxpayer standing because π challenging program funded by discretionary executive branch spending, not congressional appropriation

· (3) State standing (Mass v. EPA): Where state suing to protect “quasi sovereign” state interests, state receives “special solicitude” in the standing analysis

· “Quasi sovereign” interests: Interests other than participating in a market

· Upshot: NGOs wanting to sue try to find a state with a quasi-sovereign interest to join

· Willie Fletcher’s theory:

· Statutory claim: If statute says you can sue, that should be enough (i.e., look at what Congress as said)

· Constitutional claim: If constitutional clause permits suit (i.e., if π has stated a claim upon which relief can be granted), that should be enough

C. Ripeness
Principal: Abbott Laboratories (892); NLRB Union v. FLRA (900); NALCC (904); National Park Hospitality Ass’n (909)

Squib: Catholic Social Services (906)

Note: Toilet Goods Ass’n (896); Gardner (896); Thunder Basin Coal (903); Ohio Forestry Ass’n (908)

· Background: Ripeness generally considered to be a prudential doctrine

· Because ripeness doctrine not rooted in Constitution, statutes can impact whether an issue is ripe for review

· Policy considerations:

· Advantages of preenforcement review:

· If review has to wait until enforcement stage, agency gets to pick who challenges the statute because gets to decide whom to enforce against

· Disadvantages of preenforcement review:

· Court unable to see how rule is actually enforced

· Might lead agencies to promulgate fewer rules (act more through Adj) in order to avoid litigation

· I.e., preenfocement review makes RM more costly to agency and so promotes agency ossification
· General rule: To challenge agency action, your claim must be “ripe” for review
· Presumption of ripeness (Abbott Laboratories): Challenges to agency action presumed to be ripe, unless there is clear and convincing evidence of contrary legislative intent [NB: Not sure this is correct.]
· Statutes can bar preenforcement review and only permit judicial review at the enforcement stage (e.g., CERCLA), or can bar postenforcement review and only permit judicial review at the preenforcement state (e.g., Clean Air Act)

· Two-part test (Abbott Laboratories):

· PRE-QUESTION: Is there a statute that governs the timing of judicial review?

· (1) Fitness of issues for judicial decision

· (a) Purely legal question (question of statutory interpretation): Usually considered “fit” for review

· Abbott Laboratories: Whether FDA has legal authority to issue challenged regulation is a purely legal issue

· (b) Questions requiring application of law to facts (law “entangled” with facts): Usually not considered fit for review

· NPHA: Whether CDA applies to NPS concession contracts not fit for review because would be better addressed in a narrower, most fact-specific context

· Dissent: Whether CDA going to apply doesn’t seem like it will depend on the facts

· (c) Informal agency action (NALCC):

· Where ripeness question involves informal agency processes (e.g., opinion letters), court undertakes functional analysis to determine whether the agency has settled on the enunciated policy or whether the policy is still under review

· Upshot: Court often asks agency head to submit letter saying whether the issue is still under review or has been definitively decided

· NALCC: Opinion letter from Wage and Hour Administrator saying labor protections apply to coin-operated laundry employees is fit for judicial review because has gone through a fair amount of process and reflects settled policy of agency

· (2) Hardship to the parties of withholding judicial review:
· (a) If immediate adverse consequences: There’s hardship

· Abbott Laboratories: Requiring drug companies to choose between overhauling all labeling or risking large civil and criminal penalties in an enforcement action would cause hardship

· (b) If no immediate adverse consequences: No hardship

· Toilet Goods Ass’n: Only consequence of following rule is that companies have to allow inspectors into facilities (not an immediate adverse consequence); also, consequence for refusal to follow regulation relatively minor (suspension of certification process)

· (c) If regulated entity not required to “conform its primary conduct immediately” (NPHA): No hardship

· Mere “uncertainty” created by regulation about what will happen later is not enough (mere uncertainty about the future application of a rule is not a “hardship”)

· Counter: Uncertainty does affect how parties act (e.g., how concessionaires bid)

· UPSHOT: Almost impossible for regulatory beneficiaries to satisfy this requirement 

· Makes it tough for objects of regulation, too, because must show regulation (i) affects primary conduct and (ii) does so immediately

· Wrinkles in application of the test:
· (a) NPHA (SCOTUS) shifts focus to Step 2 (essentially ignores Step 1) and focuses the “hardship” inquiry on (i) “primary conduct” and “immediacy”

· (b) D.C. Circuit tends to focus almost exclusively on Step 1 (pays little attention to hardship)

· Cement Kiln (D.C. Cir.): D.C. Cir. focuses entirely on whether the environmental statute at issue applies to hazardous waste combustion facilities — a pure question of law (statutory interpretation) — not whether delay in review will cause hardship
· O’Connell: Could see Cement Kiln as resting on the doctrine that a statute about the timing of review trumps (because statute at issue provided for preenforcement review), but D.C. Circuit really does ignore NPHA and emphasizes that Step 1 is the key part of the ripeness analysis

· Abbott Laboratories: FDA imposes regulation requiring drug companies to enlarge generic drug names on drug labels; drug companies bring substantive challenge claiming the FDA lacks statutory authority to issue the regulation

· Toilet Goods Ass’n: FDA issues rule saying FDA inspectors will now have free access to all facilities involved in the production of color additives

· National Park Hospitality Ass’n: National Park Service (NPS) issues regulation saying that it will no longer apply the Contract Disputes Act (CDA) to concession contracts; NPHA brings preenforcement challenge

D. Finality
Principal: McKart (926); Western Pacific R.R. (935); Nader v. Allegheny Airlines (938); Woodford (S-125)

Squib: McCarthy (930)

Note: Bennett (916); McGee (929); Scripps-Howard Radio (932); Murray (932); Texas & Pacific R.R. (934); General American Tank Car Corp. (937); Ricci (941); Marquez (943)

· Background:

· “Finality” is a statutory inquiry (not constitutional or prudential)

· APA § 704: “[F]inal agency action for which there is no other adequate remedy in a court [is] subject to judicial review.”

· Difference from ripeness: Ripeness is about judicial discretion; finality is a statutory inquiry into whether agency action satisfies § 704

· Two-part test (Bennett v. Spear): To be “final”:

· (1) Agency action must mark the “consummation” (end) of the agency’s decisionmaking process

· General rule: If an agency is marked or treated as tentative (or if an administrative appeal is required), it is not considered final

· Exception: Where other documents say the action is treated as having real or binding effect (i.e., the agency’s boilerplate “tentative” language does not govern if contradicted by other documents)

· (2) Agency action must (i) determine rights or obligations or (ii) be an action from which legal consequences will flow

E. Exhaustion
· Difference from ripeness: In ripeness you ask if there’s more the agency needs to do, in exhaustion you ask if there’s more the litigant needs to do

· General rule: A π must exhaust agency procedures on his claim before proceeding to court

· Exceptions:

· (a) If substantial injury or injustice would result were π forced to go through agency first

· NOTE: Applies most often in interlocutory review

· (b) Where the issue is not within the agency’s jurisdiction

· (c) Where the agency’s procedures are “woefully inadequate” (i.e., constitutionally deficient)
· (d) Agency waiver (Darby): Where statute or agency’s regulations say the agency procedures are “optional” or “not mandatory” (i.e., where the statute or the agency’s own regulations do not require exhaustion before reconsideration or appeal)

· Presumption of waiver: Waiver of exhaustion by agency is presumed unless stated in the agency’s statute or regulations

· I.e., if agency does not have a regulation saying you must ask for reconsideration of a RM within the agency, can go immediately to court to challenge the regulation
· NOTE: To challenge an informal RM, either you or someone else must have raised the objection in a comment during the comment period
F. Primary Jurisdiction
· Applies where court thinks issue should first be decided by the agency

XV. O’Connell’s Review

· (1) Why government is involved in the policy area in the first place

· (2) How government is organized to deal with the policy area

· (3) Who runs the applicable agency

· (4) The agency’s authority to act in the area and where the authority derives from

· (5) Delegation doctrine

· (6) Who had oversight authority / influence over the agency

· (7) Agency choice of procedure

· RM or Adj; formal or informal
· (8) Procedural requirements (see APA)

· APA requirements; ex parte communication rules; record requirement

· (9) OIRA regulatory review

· (10) Waiting time before rule goes into effect

· (11) Tradeoff between upfront procedural costs and back-end litigation costs

· (12) What interest groups can do to change agency policies before going to court

· (13) Requirements to get into court

· (14) Potential challenges

· (a) Procedural challenges: (i) statutory; (ii) constitutional; (iii) choice between RM and Adj

· (b) Factual challenges: S/E or A/C standard of review

· (c) Statutory interpretation challenges: (i) Chevron Step 1; (ii) Mead overlay; (iii) Chevron Step 2 or Skidmore; (iv) Brand X; (v) trumps of Chevron; (vi) constitutional challenges

· (d) Policy-based challenges: (i) substance of rule is A/C; (ii) decisionmaking process was A/C; (iii) reasons given A/C

· NOTE: Keep in mind the remedies available under each type of challenge
