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1 

ARGUMENT 

I. FINLEY’S PROSECUTION DOES NOT PASS MUSTER UNDER THE FIRST 

AMENDMENT. 

A. Neither Giboney nor Brandenburg applies to the speech 

proscribed by § 60. 

The Commonwealth suggests that under Giboney v. Empire 

Storage & Ice Co., 336 U.S. 490 (1949), the First Amendment does not 

protect speech where the “speaker intends to harm another person and 

the speech causes that harm.” Appellee’s Br. 13. This is mistaken for two 

reasons. Giboney only applies to statutes targeting conduct, not speech 

alone. See Appellant’s Br. 12–13. And that conduct must be criminal, not 

merely harmful. See Appellant’s Br. 12–13. 

Ames states that the federal cyberstalking statute criminalizes 

speech alone, “without any other conduct.” Appellee’s Br. 13. In fact, that 

statute makes it illegal to use an electronic communication system to 

“engage in a course of conduct,” 18 U.S.C. § 2261A(2) (2018) (emphasis 

added), defined as “2 or more acts,” id. § 2266(2) (emphasis added). 

Section 2261A comports with Giboney precisely because it criminalizes 

conduct, not speech. This distinction was critical in the appellate cases 

that upheld the statute. See, e.g., United States v. Osinger, 753 F.3d 939, 

944 (9th Cir. 2014) (“Section 2261A(2)(A) is directed toward courses of 

conduct, not speech, and the conduct it proscribes is not necessarily 

associated with speech.” (quoting United States v. Petrovic, 701 F.3d 
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849, 856 (8th Cir. 2012))). Section 60, by contrast, targets speech alone 

and cannot be justified under Giboney. 

Ames also suggests that speech “may be integral to criminal 

conduct when the government has historically prohibited that conduct.” 

Appellee’s Br. 13. But, as the case Ames cites makes clear, this rule 

applies to “creat[ing] new categories of unprotected speech,” not to 

Giboney. Brown v. Entm’t Merchs. Ass’n, 564 U.S. 786, 792 (2011) 

(emphasis added). Such new categories are exceptional, and the 

Commonwealth cannot show that one is justified here. See Appellant’s 

Br. 13–14. 

Likewise, § 60 does not fall under the Brandenburg exception to 

the First Amendment because that rule applies only to speech “directed 

to inciting or producing imminent lawless action.” Brandenburg v. Ohio, 

395 U.S. 444, 447 (1969) (per curiam) (emphasis added). The Supreme 

Court has never suggested, as Ames contends, Appellee’s Br. 15, that 

the Brandenburg test applies to either incitement of lawless action or 

incitement of violence. See, e.g., United States v. Alvarez, 567 U.S. 709, 

717 (2012) (defining the Brandenburg test as “advocacy intended, and 

likely, to incite imminent lawless action”). Even the cases cited by the 

Commonwealth make this clear. See Nwanguma v. Trump, 903 F.3d 

604, 610 (6th Cir. 2018) (“What is required, to forfeit constitutional 

protection, is incitement speech that ‘specifically advocate[s]’ for 
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listeners to take unlawful action.” (quoting Bible Believers v. Wayne Cty., 

805 F.3d 228, 245 (6th Cir. 2015) (en banc))). 

Finally, even if some of the speech proscribed by § 60 were 

unprotected, the statute would run afoul of the overbreadth doctrine. A 

law is overbroad if it proscribes too much protected speech relative to 

the unprotected speech or conduct it permissibly targets.1 See Broadrick 

v. Oklahoma, 413 U.S. 601, 615 (1973). Just so here. Even under Ames’s 

articulation, speech only falls under Giboney where “the speech 

causes . . . harm.” Appellee’s Br. 13. Yet § 60 contains no causation 

requirement. Likewise, Brandenburg requires that speech be directed 

toward “imminent lawless action.” 395 U.S. at 447. Yet § 60 contains no 

imminence requirement. Under any reading of Giboney and 

Brandenburg, § 60 criminalizes far too much protected speech relative 

to the purportedly unprotected speech it targets. 

B. Section 60 is not narrowly tailored to furthering a 

compelling government interest. 

The Commonwealth asserts a compelling interest in “preventing 

vulnerable people from being incited to commit suicide.” Appellee’s Br. 

26. But § 60 is not narrowly tailored to that purpose because its plain 

language criminalizes speech that neither causes suicide nor occurs 

when suicide is imminent. Implicitly recognizing the need for those 

 
1 This is distinct from the overinclusiveness inquiry in the narrow tailoring context, 

which addresses whether a statute proscribes more protected speech than the state’s 

compelling interest requires. See Brown, 564 U.S. at 804. 
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limits, Ames asks this Court to read them into § 60. But that request is 

unsupported by canons of statutory construction and violates the 

established doctrine that courts will not rein broad language within 

constitutional bounds in the First Amendment context. 

Section 60 does not require causation because the words “direct[], 

counsel[], or incite[]” do not mean “cause.” See Ames Gen. Laws ch. 265, 

§ 60. “Direct” and “counsel” may involve causation. But they never 

require it. Perhaps clients should heed their lawyer’s direction or 

counsel, but nothing demands that they do so. Indeed, Ames defines 

“direct” to mean inform, instruct, or guide, and “counsel” to mean advise. 

Appellee’s Br. 29. These do not necessarily entail causation either. And 

since “incite” does suggest causation, reading “direct” and “counsel” to 

also mean “cause” would needlessly render both “mere surplusage.” 

Carter v. United States, 530 U.S. 255, 256 (2000). Section 60’s plain 

language thus criminalizes speech even if that speech does not cause 

suicide. 

Section 60 also does not require imminence—even though the 

Commonwealth concedes that suicide is “very often the product of an 

immediate crisis,” Appellee’s Br. 27, and that “the moments before a 

potential suicide are particularly impressionable,” Appellee’s Br. 28. 

Ames tries to narrow the statute by using the noscitur a sociis canon to 

suggest that “thinking,” “considering,” and “planning” all mean “serious 
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contemplation about committing suicide.” Appellee’s Br. 30. But such a 

reading uses a semantic canon to muddle clear language rather than to 

clarify muddled language. “Thinking,” “considering,” and “planning” 

represent three different steps on the road to action. We first think, next 

consider, then plan, and finally act. But rather than limit § 60 to the 

moments just before action, the Commonwealth instead casts its reach 

across the entire intellectual journey—which may span years and offer 

many opportunities for intervening speech. 

Ames suggests that § 60 is valid because the statute criminalizes 

speech that furthers the government’s compelling interest. See 

Appellee’s Br. 26. But even if true, that is not enough for § 60 to 

withstand strict scrutiny. It must also avoid suppressing speech that is 

not necessary to furthering the Commonwealth’s interest. And that it 

simply fails to do. The First Amendment requires the government to 

write a narrowly tailored law at the outset—not to rely on courts to trim 

a broad law within constitutional limits after the fact. See United States 

v. Stevens, 559 U.S. 460, 481 (2010). 

C. Finley’s prosecution under § 60 violates the Free Exercise 

Clause. 

If this Court does not find § 60 facially unconstitutional, it should 

grant Finley an exemption based on his hybrid free exercise claim. Ames 

mistakenly suggests that hybrid claims “aggregate two failing 

constitutional challenges.” Appellee’s Br. 8. But, in reality, the hybrid-
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rights doctrine ensures that courts are more scrutinizing in close cases. 

See  Richard F. Duncan, Free Exercise is Dead, Long Live Free Exercise, 

3 U. Pa. J. Const. L. 850, 858 (2001) (“Although it is certainly true that 

zero plus zero does not equal one, it is equally true that the sum of a 

number of fractions—one-half plus one-half, for example—may equal 

one.”). 

Ames also seeks to cast doubt on the hybrid-rights doctrine by 

asserting that the Ninth Circuit “retreated from any adherence” to it. 

Appellee’s Br. 23. In fact, the case that Ames cites merely acknowledged 

that there is “no binding Ninth Circuit authority deciding the issue.” 

Parents for Privacy v. Barr, No. 18-35708, 2020 WL 701730, at *18 (9th 

Cir. Feb. 12, 2020). And that is only because the cases in which that 

court has adjudicated hybrid-rights claims have been reversed on other 

grounds. See, e.g., Harper v. Poway Unified Sch. Dist., 445 F.3d 1166, 

1187 (9th Cir. 2006), vacated as moot, 127 S. Ct. 1484 (2007).  

Even if § 60’s viewpoint-based restriction on protected speech 

were to survive strict scrutiny under the Free Speech Clause, Finley’s 

prosecution would not survive strict scrutiny under the Free Exercise 

Clause. Ames makes two legal errors in suggesting otherwise. First, the 

Commonwealth argues that its interest in “preserving life . . . overcomes 

any burden on Finley’s religion.” Appellee’s Br. 25–26. But instead of 

appealing to its generalized interest in preserving life, the 
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Commonwealth must show that its narrower interest in denying Finley 

a religious exemption overcomes the burden on his religion. See 

Wisconsin v. Yoder, 406 U.S. 205, 236 (1972). Second, Ames incorrectly 

argues that Employment Division v. Smith, 494 U.S. 872 (1990), 

categorically forecloses exemptions to criminal prosecution. See 

Appellee’s Br. 25. But Smith itself provided examples of criminal 

exemptions in hybrid-rights cases. 494 U.S. at 882 (citing Wooley v. 

Maynard, 430 U.S. 705, 707 (1977)).  

II. THE COMMONWEALTH’S PEREMPTORY STRIKE OF JUROR 1 VIOLATED 

BATSON. 

A. Whether Batson applies to religion should be reviewed de 

novo. 

Ames asserts that because this case involves an “unsettled” 

constitutional question, “the judge’s denial of the Batson challenge . . . 

cannot be clearly erroneous.”2 Appellee’s Br. 46. But Ames collapses the 

standards of review for questions of law and questions of fact. Properly 

preserved questions of law—here, whether Batson extends to religion—

are reviewed de novo. See United States v. De Gross, 960 F.2d 1433, 1436 

(9th Cir. 1992). But questions of fact—here, the trial judge’s credibility 

determinations—are reviewed for clear error. See Hernandez v. New 

 
2 Ames mistakenly relies on United States v. Stafford, 136 F.3d 1109 (7th Cir. 1998), 

for this proposition. See Appellee’s Br. 46. But Stafford is inapposite here. In Stafford, 

the legal question of whether Batson extends to religion was reviewed for plain error 

because the issue was not preserved at trial. Id. at 1114. In contrast, Finley’s Batson 

claim was properly preserved. See J.A. 26–29; Fed. R. Crim. P. 51(b). 
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York, 500 U.S. 352, 369 (1991). Thus, de novo review—not clear error—

is the standard for deciding the unsettled constitutional question in this 

case. 

B. Because strict scrutiny applies, peremptory challenges 

grounded in religion are unconstitutional. 

Strict scrutiny is the correct framework for determining whether 

Batson extends to religion. Contra Appellee’s Br. 35–36. The Supreme 

Court has made clear that “well-established equal protection principles” 

govern the use of peremptory strikes. J.E.B. v. Alabama ex rel. T.B., 511 

U.S. 127, 145 (1994). As the Court explained in J.E.B., “the only 

question is whether discrimination on the basis of gender in jury 

selection substantially furthers the State’s legitimate interest in 

achieving a fair and impartial trial.” Id. at 136–37. And while J.E.B.—

a case about gender—used the language of intermediate scrutiny, 

religious discrimination is held to an even higher bar.  

Ames cites the dissent in Batson for the proposition that strict 

scrutiny is not the correct framework here. See Appellee’s Br. 35. But 

the full quotation undermines the Commonwealth’s argument: “That 

the Court is not applying conventional equal protection analysis is 

shown by its limitation of its new rule to allegations of impermissible 

challenge on the basis of race.” Batson v. Kentucky, 476 U.S. 79, 123 

(1986) (Burger, C.J., dissenting) (emphasis added). And the Court’s 

subsequent application of equal protection principles when extending 
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Batson to gender resolved this apparent inconsistency. See J.E.B., 511 

U.S. at 145. 

Further, Ames argues that peremptory strikes cannot violate the 

Free Exercise Clause because they “affect religious and non-religious 

jurors alike.” Appellee’s Br. 36. But the government policy at issue here 

is not the existence of peremptory strikes broadly—it is the use of 

individualized peremptory challenges that discriminate on the basis of 

religion. See State v. Purcell, 18 P.3d 113, 121 (Ariz. Ct. App. 2001) 

(referring to a peremptory strike motivated by religion as “a law that 

operates to facially discriminate”). The First Amendment prohibits this 

sort of targeted discrimination.  

The Commonwealth cannot offer a compelling state interest that 

satisfies strict scrutiny. According to Ames, peremptory strikes 

grounded in religious affiliation are justified because “religious 

affiliation is often relevant to juror performance.” Appellee’s Br. 37. In 

J.E.B., the Supreme Court rejected this sort of stereotyping: “The Equal 

Protection Clause . . . requires that state actors look beyond the surface 

before making judgments about people that are likely to stigmatize as 

well as to perpetuate historical patterns of discrimination.” 511 U.S. at 

140 n.11. Simply put, it is repugnant to the Constitution to remove a 

Jewish juror because he wears a kipah, a Catholic juror because she 

wears a cross, or a Muslim juror because she wears a headscarf. And for 
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the same reasons, it is unconstitutional to remove a juror on the basis of 

her religious beliefs when those beliefs would not justify for-cause 

removal. 

C. Extending Batson to religion does not undermine fairness 

or impartiality. 

Extending Batson to religion would not “result in an intrusive voir 

dire process.” Appellee’s Br. 42. Judges need not allow excessive 

questioning about religion where it would impair jury selection: judges 

have near-total discretion over voir dire and often examine prospective 

jurors themselves. See Turner v. Murray, 476 U.S. 28, 37 (1986) (noting 

that “the trial judge retains discretion as to the form and number of 

questions” during voir dire). Further, religion is not uniquely difficult to 

determine during voir dire. Like religion, “[r]ace and ethnicity are not 

necessarily patent, either,” yet courts routinely adjudicate Batson 

claims on those grounds. People v. Garcia, 92 Cal. Rptr. 2d 339, 346 (Ct. 

App. 2000). The Commonwealth’s unfounded concerns should not 

override the equal protection rights of jurors. 

Nor would extending Batson to religion spell the end of 

peremptory challenges. Contra Appellee’s Br. 44–45. The Constitution 

only prohibits peremptory challenges grounded in the limited set of 

classifications subject to heightened scrutiny; peremptory challenges 

are unquestionably permissible for “any group or class of individuals 

normally subject to ‘rational basis’ review.” J.E.B., 511 U.S. at 143.  
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D. The trial court erred when it permitted the 

Commonwealth’s peremptory challenge against Juror 1. 

The prosecution’s peremptory challenge should have failed at the 

second step of Batson because it was not neutral regarding religion. 

Contra Appellee’s Br. 48. For one thing, the trial judge, directly 

observing voir dire, found that the Commonwealth struck Juror 1 

“because of her religious beliefs.” J.A. 13–14. For another, the 

Commonwealth cannot reformulate its reasoning for the peremptory 

challenge on appeal. In Batson cases, the prosecution must “stand or fall 

on the plausibility of the reasons [it] gives.” Miller-El v. Dretke, 545 U.S. 

231, 252 (2005). This Court should reject the Commonwealth’s attempts 

to carve out quotations from the record and fashion a new explanation 

for the peremptory challenge. See Appellee’s Br. 47–48. 

What’s more, Ames’s analogy to United States v. Hinton, 94 F.3d 

396 (7th Cir. 1996), to bolster its post hoc explanation is unpersuasive. 

See Appellee’s Br. 48–49. First, while a Black juror’s admiration for 

Malcolm X is not integral to his racial identity, a Catholic juror’s 

acceptance of Catholic theology is essential to her religion. Second, many 

courts have rejected Hinton’s rationale and held that peremptory 

challenges motivated by reasons closely tied to race violate Batson. See, 

e.g., McCrea v. Gheraibeh, 669 S.E.2d 333, 335 (S.C. 2008) (determining 

that “counsel’s explanation that the juror’s dreadlocks caused him 

‘uneasiness’” did not “satisfy the race-neutral requirement”). Because 
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the Commonwealth’s supposedly “neutral” explanation explicitly 

discriminated on the basis of religious belief, the peremptory challenge 

should have failed at Batson’s second step. 

And even if this Court were to assume that Ames satisfied 

Batson’s second step, the third step analysis reveals the prosecution’s 

discriminatory purpose. For example, Ames offers no support for the 

proposition that “[t]here was no pattern of striking Catholics across 

Finley’s two trials that suggests any discriminatory intent.” Appellee’s 

Br. 52. While it is impossible to be certain of the religious affiliation of 

the jurors who were struck at the first trial, this uncertainty does not 

relieve the court of its obligation to root out discrimination. Cf. United 

States v. Guerrero, 595 F.3d 1059, 1063 n.3 (9th Cir. 2010) (“Batson is 

predicated not on the potential juror’s actual race/ethnicity, but on the 

prosecutor’s perception of that race/ethnicity as the reason for striking 

an otherwise qualified venire person.”). Indeed, there is only a one-in-

four-hundred chance that the prosecution used all of its peremptory 

strikes in the first trial against jurors with traditionally Catholic last 

names by mere coincidence.3 It is remarkable that the Commonwealth 

 
3 Of the fifty potential jurors at Finley’s first trial, twenty-seven were removed for 

cause and five were removed by defense peremptory strikes. See J.A. 53–54. Seven of 

the remaining eighteen jurors had traditionally Catholic last names. See Appellant’s 

Br. 41. The probability of the prosecution using all five of its peremptory strikes on 

these jurors by chance is approximately 0.25%. 
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made no attempt to offer a non-discriminatory explanation for this 

pattern of strikes. See Appellee’s Br. 53. 

Finally, Ames falls back on the argument that excluding Juror 1 

was a harmless error. See Appellee’s Br. 53. But Batson never requires 

a showing of harm: “Because the effect of excluding a juror in violation 

of Batson is so pervasive, it cannot be deemed harmless . . . .” 

SmithKline Beecham Corp. v. Abbott Labs., 740 F.3d 471, 488 (9th Cir. 

2014). And the Supreme Court has made clear that the constitutional 

right to an impartial jury is “so basic to a fair trial that [its] infraction 

can never be treated as harmless error.” Gray v. Mississippi, 481 U.S. 

648, 668 (1987) (quoting Chapman v. California, 386 U.S. 18, 23 (1967)). 
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CONCLUSION 

For the foregoing reasons, this Court should reverse Finley’s 

conviction or, in the alternative, remand this case for a new trial. 
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