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i 

QUESTIONS PRESENTED 

1. Whether Ames General Laws chapter 265, § 60 violates the 

Free Speech Clause of the First Amendment or, when applied to 

religious speech, the Free Exercise Clause of the First Amendment. 

2. Whether the Commonwealth of Ames’s peremptory challenge 

against Juror 1 on the basis of her religion violates the principle 

announced in Batson v. Kentucky, 476 U.S. 79 (1986). 
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OPINIONS BELOW 

The trial court’s unreported final judgment and sentence order is 

reproduced at J.A. 46. The trial court’s denial of Finley’s motion to 

dismiss is reproduced at J.A. 6. The trial court’s denial of Finley’s motion 

for judgment as a matter of law, or in the alternative, for a new trial, is 

reproduced at J.A. 13–14. The trial court’s denial of Finley’s Batson 

objection is reproduced at J.A. 29. 

JURISDICTIONAL STATEMENT 

The Superior Court’s final judgment was issued on June 28, 2019, 

J.A. 46, and Appellant filed a timely notice of appeal on July 11, 2019, 

J.A. 47–48. This Court has appellate jurisdiction under Ames General 

Laws chapter 28, § 1291. 

RELEVANT PROVISIONS 

This case involves the First and Fourteenth Amendments to the 

United States Constitution, as well as Ames General Laws chapter 265, 

§ 60. All relevant provisions are reproduced in the Appendix. 

STANDARDS OF REVIEW 

Courts apply de novo review to “any questions of constitutional 

law.” Anderson v. Milwaukee Cty., 433 F.3d 975, 978 (7th Cir. 2006). 

Likewise, “whether [a] challenged juror is a member of a 

protected class for Batson purposes is a question of law reviewed de 

novo.” Tolbert v. Page, 182 F.3d 677, 680 n.5 (9th Cir. 1999). However, 
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“the credibility findings a trial court makes in a Batson inquiry are 

reviewed for clear error.” Rice v. Collins, 546 U.S. 333, 338 (2006).   

STATEMENT OF THE CASE 

Patrick Finley’s Religious Beliefs 

Patrick Finley has controversial beliefs. To Finley, “people in 

their mortal bodies are trapped,” and “[t]he only way [they] can evolve 

to a higher plane of existence, to a higher spiritual level, is through the 

crucible of death.” J.A. 41. “Death is not something to be feared . . . but 

it is to be celebrated.” J.A. 41. Finley described these beliefs as “like a 

religion or a philosophy.” J.A. 38. 

And so Finley, aware that these beliefs “are not widely held, that 

they are controversial and unpopular,” sought “to spread [his] sincere 

beliefs through communication, dialogue, and honesty.” J.A. 42. Finley 

“wanted to assist people with their evolution, to become shining lights,” 

although he “didn’t believe in murder or killing someone or helping 

someone to die who wasn’t spiritually ready to do so.” J.A. 39. 

Finley would go to different parts of the city where he expected to 

find pedestrians, J.A. 41, and he would hand out leaflets, “an invitation 

for people to join [his] cause, to adopt [his] beliefs,” J.A. 42. These leaflets 

had Finley’s phone number on them so that curious recipients might call 

him to learn more about his beliefs. J.A. 37. But as Finley noted, “[m]ost 

times, people would politely ignore [him].” J.A. 42. 
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Victor Malone’s Death 

September 2, 2018, began as a regular day for Patrick Finley. 

J.A. 42. He went to the Botany Bay Bridge, where he posted and 

distributed leaflets. J.A. 39. But that evening, Finley received a call from 

Victor Malone. J.A. 42. Finley did not recall having met Malone before, 

J.A. 42, and their phone call lasted only a few minutes, J.A. 43. Malone 

had gone to the Botany Bay Bridge because he was considering suicide, 

and Finley “told him [his] philosophy on evolution and shared with him 

[his] beliefs on how death allowed people to become shining lights, to 

transcend the pain on this mortal plane.” J.A. 43. Finley said that if 

Malone wished to jump, Finley would “provide any support [he] could.” 

J.A. 43. After their brief conversation, the two exchanged text messages, 

and Finley encouraged Malone “to do what he had already come to the 

bridge to do,” J.A. 43. Finley told Malone to jump. J.A. 33. 

The following morning, Malone’s body was found below the 

Botany Bay Bridge. J.A. 35–36. A police officer assisting with the 

investigation determined that Malone’s death appeared to be a suicide, 

J.A. 36, and there is no evidence to suggest that he was physically 

pushed off the bridge, J.A. 44. A search of Malone’s phone revealed his 

text messages with Finley from the previous night. See J.A. 34. 

Patrick Finley’s Indictment and First Trial 

On January 10, 2019, Patrick Finley was indicted for violating 

Ames General Laws chapter 265, § 60(a) (“§ 60”) in connection with 
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Victor Malone’s death. J.A. 2–3. Although suicide is not a crime in Ames, 

J.A. 50, § 60 criminalizes “intentionally direct[ing], counsel[ing], or 

incit[ing]” another person to commit suicide under certain 

circumstances, see App. A-1 (providing the full text of the statute). 

Finley moved to dismiss the case on the grounds that his prosecution 

violated the First Amendment, J.A. 4, but the court denied his motion, 

J.A. 6. Finley’s first trial was declared a mistrial because two jurors were 

excused for cause during the proceedings, bringing the jury below the 

twelve-juror minimum. J.A. 7. 

The Commonwealth’s Peremptory Strike of a Catholic Nun 

Juror 1 at Patrick Finley’s second trial was a Catholic nun named 

Aurora Vescovi. J.A. 51. Both the court and the prosecutor questioned 

her on her religious beliefs regarding suicide and punishment. J.A. 21–

25. Juror 1 assured the court that “[m]y beliefs are my beliefs. My 

religion is my religion. But impartiality, yes, I can do that.” J.A. 24. 

Thus, when the prosecution initially moved to strike Juror 1 for cause, 

J.A. 25, the court determined that she was “indifferent and able to 

serve,” and denied the request, J.A. 26. 

Unable to remove Juror 1 for cause, the prosecution moved for a 

peremptory challenge against her. J.A. 26. The defense, invoking Batson 

v. Kentucky, 476 U.S. 79 (1986), objected to the peremptory strike on the 

grounds that “religion is a protected class.” J.A. 26. Juror 1 was Catholic, 

J.A. 21, and at the first trial the prosecution had used all of its 
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peremptory strikes against jurors whose surnames strongly suggested 

that they were Catholic, see J.A. 28, 52–54. At the first trial, the 

prosecution exercised peremptory challenges against five jurors: Angela 

Baggio, Rudolph D’Angelo, Jenny LaRocca, Loraine Melendez, and 

Quinn O’Laughlin.1 J.A. 53–54. 

In response to the defense’s Batson objection, the prosecution 

described the basis for the peremptory challenge as Juror 1’s “religion” 

and claimed that “her beliefs [made] it impossible for her to fairly 

evaluate the evidence [and] she [had] some hesitancies about 

punishment.” J.A. 28. Finding that the peremptory challenge was 

motivated by Juror 1’s religious “beliefs” rather than her “religious 

identity,” the court allowed the strike. J.A. 29. The judge further 

mentioned that he did not know whether Batson applies to religion—but 

implied that it might extend to religious affiliation. J.A. 13–14, 29. 

Subsequent Proceedings 

After the close of the Commonwealth’s evidence in the second 

trial, and again at the close of all evidence, Patrick Finley moved for 

judgment as a matter of law. J.A. 8–9. The court denied Finley’s motions, 

J.A. 10, and on June 14, 2019, the jury voted to convict Finley, J.A. 15. 

Finley then moved for judgment as a matter of law notwithstanding the 

jury’s verdict or, in the alternative, to vacate the jury’s verdict and order 

 
1 Additionally, four jurors with Catholic-sounding last names were removed for cause: 

Ines Cantu, Johnson Estes, Rory Mendez, and Jordan Zuniga. J.A. 53–54. 
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a new trial. J.A. 11–12. His motion argued that “the First Amendment 

bars any of the claims in this suit [and] the Commonwealth 

impermissibly used a peremptory strike during the second trial to 

eliminate a juror, Juror 1, on the basis of her religion.” J.A. 11. The court 

denied this motion, J.A. 13, and sentenced Finley to up to twenty-four 

months of incarceration in state prison, J.A. 46. This timely appeal 

followed. J.A. 47–48. 

SUMMARY OF THE ARGUMENT 

1. Ames may be repulsed by speech encouraging suicide, it may 

mourn Malone’s death, and it may legitimately seek to prevent such 

tragedies. But Ames cannot violate the First Amendment to do so. 

First, the statute under which Finley was prosecuted is facially 

unconstitutional. Speech concerning suicide is undoubtedly protected by 

the First Amendment, and there is no convincing reason why that 

speech should lose its protected status when directed at an individual 

considering suicide. Yet § 60 curtails that speech by subjecting speakers 

who express the wrong opinion on suicide to the wrong person to severe 

criminal sanctions, including up to a decade in prison. This is a classic 

instance of viewpoint-based discrimination; such statutes are 

presumptively unconstitutional and must pass strict scrutiny. But § 60 

fails strict scrutiny: under any reasonable formulation of the 

Commonwealth’s compelling interest, the statute is recklessly 

overbroad, encompassing protected conduct whose prohibition does 
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nothing to advance the compelling interest. This statute is not narrowly 

tailored and cannot survive strict scrutiny. It must be struck down in its 

entirety as violating the First Amendment. 

Second, Finley’s prosecution under § 60 violates the Free Exercise 

Clause. Finley was prosecuted for sharing his spiritual beliefs on the 

nature of life after death. His expression of those beliefs is protected by 

the Free Exercise Clause. Moreover, since Finley’s religious exercise 

occurred in the context of another constitutional right—speech protected 

by the Free Speech Clause—Ames cannot substantially burden Finley’s 

religious exercise without a compelling state interest. No such state 

interest is present here. The Commonwealth’s goal of discouraging 

suicide would hardly be affected if it allowed individualized exemptions 

on the basis of religious belief. 

2. At Finley’s second trial, the trial court allowed Ames to exercise 

a peremptory challenge against a Catholic nun. In so doing, the trial 

court misconstrued both the law and the facts. 

The trial court misconstrued the law because it wrongly 

concluded that the principle articulated in Batson v. Kentucky, 476 U.S. 

79 (1986), does not extend to peremptory challenges motivated by 

religious belief. Batson and subsequent cases stand for the proposition 

that peremptory challenges grounded in stereotypes about suspect 

classes—namely, race and gender—are unconstitutional. The 
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underlying logic of these cases applies with equal force to religious 

belief. Like race and gender, religion is a suspect class, and it triggers 

strict scrutiny under the Equal Protection Clause and the Free Exercise 

Clause. And as with race and gender, peremptory challenges motivated 

by religious belief fail to satisfy the demands of strict scrutiny; they do 

not further the Commonwealth’s compelling interest in promoting fair 

trials and are not narrowly tailored because challenges for cause are a 

less restrictive means of achieving an impartial jury. Thus, even if the 

trial court were correct that Ames challenged Juror 1 for her religious 

beliefs, and not her religious affiliation, the challenge plainly violated 

Batson. 

But this Court need not find that Batson prohibits peremptory 

challenges grounded in religious belief, because the trial court also 

misconstrued the facts: the Commonwealth did, in fact, challenge 

Juror 1 because of her religious affiliation. As a threshold matter, 

Batson extends to religious affiliation. As with discrimination based on 

religious belief, discrimination based on religious affiliation triggers 

strict scrutiny under the Equal Protection and Free Exercise Clauses. 

And peremptory challenges motivated by religious affiliation are even 

more overbroad than those motivated by religious belief. Because the 

record reveals that the Commonwealth’s peremptory challenge against 
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Juror 1 was motivated by her Catholic identity, the trial court erred in 

allowing the challenge. 

ARGUMENT 

I. SECTION 60 VIOLATES THE FIRST AMENDMENT BOTH ON ITS FACE AND 

AS APPLIED TO FINLEY’S RELIGIOUS SPEECH. 

“[I]f there is any principle of the Constitution that more 

imperatively calls for attachment than any other it is the principle of 

free thought—not free thought for those who agree with us but freedom 

for the thought that we hate.” United States v. Schwimmer, 279 U.S. 

644, 654–55 (1929) (Holmes, J., dissenting), overruled by Girouard v. 

United States, 328 U.S. 61 (1946). Section 60 violates this principle. By 

curtailing expressive speech on a subject of immense importance—both 

philosophical and personal—it strikes at the heart of the First 

Amendment’s guarantee that the state “shall make no law . . . abridging 

the freedom of speech.”2 U.S. Const. amend. I. As a viewpoint-based 

regulation of protected speech, § 60 is subject to strict scrutiny. But § 60 

does not survive strict scrutiny since it is not narrowly tailored to 

achieve a compelling state interest. It is therefore unconstitutional on 

its face as a violation of the First Amendment. 

 
2 Although the First Amendment on its face applies only to Congress, “the Amendment 

applies to the States under the Due Process Clause of the Fourteenth Amendment.” 

44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 489 n.1 (1996). 
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A. Section 60 regulates speech protected by the First 

Amendment. 

To avoid strict scrutiny, Ames must show that the speech it 

criminalizes is not protected by the First Amendment. But Ames cannot 

make this showing. “The Free Speech Clause exists principally to protect 

discourse on public matters,” Brown v. Entm’t Merchs. Ass’n, 564 U.S. 

786, 790 (2011), and speech in favor of suicide falls squarely within this 

definition. Further, such communications do not fall under any existing 

exception to the First Amendment, and no novel exception may 

permissibly be fashioned to encompass them. 

1. Speech concerning suicide is of public concern and is therefore 

entitled to the greatest protection due under the First 

Amendment. 

The Supreme Court has long held that speech concerning public 

affairs “occupies the ‘highest rung of the hierarchy of First Amendment 

values,’ and is entitled to special protection.” Connick v. Myers, 461 U.S. 

138, 145 (1983) (quoting NAACP v. Claiborne Hardware Co., 458 U.S. 

886, 913 (1982)). Speech concerns public affairs “when it can ‘be fairly 

considered as relating to any matter of political, social, or other concern 

to the community.’” Snyder v. Phelps, 562 U.S. 443, 453 (2011) (quoting 

Connick, 461 U.S. at 146). Critically, the “inappropriate or controversial 

character of a statement is irrelevant to the question [of] whether it 

deals with a matter of public concern.” Rankin v. McPherson, 483 U.S. 

378, 387 (1987). 
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Speech concerning suicide plainly passes this test. Philosophers 

have long grappled with the problem of suicide. See, e.g., Albert Camus, 

The Myth of Sisyphus 3 (Justin O’Brien trans., Vintage Int’l 2d ed. 2018) 

(1942) (“There is but one truly serious philosophical problem, and that 

is suicide.”). Indeed, perhaps the most famous passage in Western 

literature addresses the rationality of suicide. See William Shakespeare, 

Hamlet act 3, sc. 1, l. 57 (George Richard Hibbard ed., Oxford 

Shakespeare 1987) (“To be, or not to be: that is the question.”). 

American courts have struggled with this issue as well. Compare 

Campbell v. Supreme Conclave Improved Order Heptasophs, 49 A. 550, 

553 (N.J. 1901) (“As to the abstract immorality of suicide generally, 

opinions may differ, but all will admit that in some cases it is ethically 

defensible.”) with Blackwood v. Jones, 149 So. 600, 601 (Fla. 1933) (“No 

sophistry is tolerated in consideration of legal problems which seek to 

justify self-destruction as commendable or even a matter of personal 

right . . . .”). And it is today a question on which the public is divided. 

See Paula Span, You’re Not Ill, Just Old. Is Suicide a Rational Choice?, 

N.Y. Times, Aug. 31, 2018, at D5 (“Americans are increasingly 

determined to exercise control over their deaths, and some believe 

suicide ought to be considered a reasonable option.”). An issue that 

engenders so much division—and such strong feelings—is clearly one of 

political or social concern to the community. 
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2. Encouraging suicide does not fall under any existing exception 

to the First Amendment. 

The Supreme Court permits, “in a few limited areas,” government 

regulation of otherwise protected speech. R.A.V. v. City of St. Paul, 505 

U.S. 377, 382–83 (1992). The one exception that could be relevant here 

is the long-standing rule that “speech or writing used as an integral part 

of conduct in violation of a valid criminal statute” is exempt from 

constitutional protection. Giboney v. Empire Storage & Ice Co., 336 U.S. 

490, 498 (1949). Indeed, this is the only theory under which a state has 

successfully prosecuted speech encouraging or advising suicide. See 

Commonwealth v. Carter, 115 N.E.3d 559, 572 (Mass. 2019) (finding 

that speech encouraging suicide was integral to the crime of involuntary 

manslaughter). 

But the Giboney exception cannot apply here: § 60 does not outlaw 

speech integral to the commission of some other valid criminal statute—

after all, suicide is not a crime in Ames. J.A. 50. Rather, speech itself is 

the crime.3 It would be circular reasoning to uphold a statute “on the 

ground that the speech prohibited by [the statute] is an integral part of 

the violation of [the statute].” State v. Melchert-Dinkel, 844 N.W.2d 13, 

20 (Minn. 2014) (invalidating nearly identical statutory language). 

 
3 Likewise, the exception announced in Brandenburg v. Ohio, 395 U.S. 444 (1969), for 

speech that is “directed to inciting or producing imminent lawless action and is likely 

to incite or produce such action” does not apply here. Id. at 447. Suicide is lawful in 

Ames, so speech encouraging suicide does not incite lawless action. 
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Otherwise, a state could criminalize any protected speech and then 

circumvent the First Amendment by prosecuting violations under the 

Giboney exception. Giboney did not obliterate the First Amendment in 

this way; rather, it simply reflected the intuitive view, deeply rooted in 

American law, that “people must comply with valid laws that regulate 

nonspeech conduct.” Eugene Volokh, The “Speech Integral to Criminal 

Conduct” Exception, 101 Cornell L. Rev. 981, 986 (2016) (emphasis 

added). 

3. This Court should not devise a new exception to the First 

Amendment for speech encouraging suicide. 

There is no “freewheeling authority to declare new categories of 

speech outside the scope of the First Amendment.” United States v. 

Stevens, 559 U.S. 460, 472 (2010). Only those “historic and traditional 

categories long familiar to the bar” are unprotected by the First 

Amendment. Id. at 468 (quoting Simon & Schuster, Inc. v. Members of 

the N.Y. State Crime Victims Bd., 502 U.S. 105, 127 (1991) (Kennedy, J., 

concurring in the judgment)). Examples include obscenity, defamation, 

fraud, and inciting crime. See id. at 468 (cataloging exceptions). Indeed, 

“without persuasive evidence that a novel restriction on content is part 

of a long . . . tradition of proscription, a legislature may not revise the 

‘judgment [of] the American people,’ embodied in the First Amendment, 

‘that the benefits of its restrictions on the Government outweigh the 
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costs.’” Brown, 564 U.S. at 792 (quoting Stevens, 559 U.S. at 470) 

(alteration in original). 

But there is no tradition of proscribing speech encouraging 

suicide. Even state statutes that on their face prohibit the verbal 

encouragement of suicide have never been used to prosecute speech 

alone. See Guyora Binder & Luis Chiesa, The Puzzle of Inciting Suicide, 

46 Am. Crim. L. Rev. 65, 115 (2019) (“We have not found any case in 

which a defendant was convicted of verbal encouragement alone.”). And 

courts consistently interpret these statutes to exclude mere acts of 

speech. For example, the Supreme Court of Minnesota invalidated on 

First Amendment grounds provisions of a statute nearly identical to 

§ 60. See Melchert-Dinkel, 844 N.W.2d at 24; cf. Donaldson v. Lungren, 

4 Cal. Rptr. 2d 59, 65 (2d Dist. Ct. App. 1992) (interpreting a similar 

statute to “require affirmative and direct conduct such as furnishing a 

weapon”). Both history and Supreme Court precedent therefore make 

clear that speech encouraging suicide is protected by the First 

Amendment. 

B. Section 60 is unconstitutional on its face because it 

constitutes impermissible viewpoint discrimination 

under the Free Speech Clause. 

While government regulation of protected speech always raises 

First Amendment concerns, “the violation of the First Amendment is all 

the more blatant” when a law targets “particular views taken by 

speakers on a subject.” Rosenberger v. Rector & Visitors of Univ. of Va., 
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515 U.S. 819, 829 (1995). Section 60 is a classic example of such 

viewpoint discrimination and is therefore subject to strict scrutiny. But 

the statute is not narrowly tailored to any compelling interest that Ames 

might have. Therefore, it is facially unconstitutional under the First 

Amendment. 

1. Section 60 is a viewpoint-based law subject to strict scrutiny. 

The essence of the First Amendment is that the “government has 

no power to restrict expression because of its message, its ideas, its 

subject matter, or its content.” Police Dep’t of Chi. v. Mosley, 408 U.S. 

92, 95–96 (1972). But viewpoint-based laws do just that, 

“distinguish[ing] favored speech from disfavored speech on the basis of 

the ideas or views expressed.” Turner Broad. Sys., Inc. v. FCC, 512 U.S. 

622, 643 (1994). They thus “raise[] the specter that the government may 

effectively drive certain ideas or viewpoints from the marketplace.” 

Simon & Schuster, 502 U.S. at 116. Such laws are invalid unless they 

can withstand strict scrutiny. See Brown, 564 U.S. at 799. And “[i]t is 

rare that a regulation restricting speech because of its content will ever 

be permissible.” United States v. Playboy Entm’t Grp., Inc., 529 U.S. 803, 

818 (2000). 

Section 60 is a viewpoint-based law. The statute only applies 

when a speaker “intentionally directs, counsels, or incites [another] 

person to commit or attempt to commit suicide.” Ames Gen. Laws. ch. 

265, § 60(a)(2). A speaker who advises certain individuals that suicide 
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may be a good idea faces up to ten years in prison, while the same 

speaker addressing the same people would be entirely free to advise 

them that suicide would be a bad idea. As a result, § 60 is subject to 

strict scrutiny. 

2. Section 60 does not satisfy strict scrutiny and is thus invalid. 

Strict scrutiny requires that a law be narrowly tailored to 

achieving a compelling state interest. See Brown, 564 U.S. at 799. The 

Commonwealth no doubt has a compelling interest in preventing 

vulnerable people from being verbally lured into committing suicide. See 

Washington v. Glucksberg, 521 U.S. 702, 713–14 (1997) (recognizing an 

interest in preserving life and protecting vulnerable groups). And it may 

even claim an unbounded interest in preserving life that would go so far 

as to stop anyone from choosing suicide. But the text of § 60, which 

carves out an exception for physicians, suggests that such an all-

encompassing interest is not really at play here. In either event, § 60 is 

unconstitutional because the statute is not narrowly tailored to either 

interest. 

i. The law is not narrowly tailored to preventing vulnerable 

people from being verbally lured into committing suicide. 

Even if many find it repugnant, encouraging suicide is protected 

under the First Amendment. See supra Section I.A. And strict scrutiny’s 

narrow tailoring requirement therefore demands that Ames restrict as 

little of that speech as possible as it tries to achieve its compelling 
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interest. Precision is the “touchstone” when First Amendment rights are 

involved. NAACP v. Button, 371 U.S. 415, 438 (1963). But the statute 

here is plainly overbroad in at least two respects. 

First, the scope of § 60 is not limited to the vulnerable. For 

instance, an elderly person, enduring intense suffering at the hands of 

a fatal illness, may consult with a doctor and opt to end her life. Section 

60’s exception for physicians contemplates such a scenario. § 60(b). Yet 

that person could not have the same conversation with a loved one. Here, 

the law does not shield those in crisis, but rather prohibits rational 

deliberation. As Justice Brandeis noted, “[i]f there be time to expose 

through discussion the falsehood and fallacies, to avert the evil by the 

processes of education, the remedy to be applied is more speech, not 

enforced silence.” Whitney v. California, 274 U.S. 357, 377 (1927) 

(Brandeis, J., concurring), overruled in part by Brandenburg v. Ohio, 395 

U.S. 444 (1969). Yet in those circumstances, § 60 enforces silence. 

Second, § 60 does not require that suicide be imminent. Suppose 

a law professor teaches Washington v. Glucksberg, the seminal case on 

physician-assisted suicide. See 521 U.S. at 707–08. Having instructed 

the class to “think[] about” suicide, § 60(a)(1), she then “intentionally . . . 

counsels,” § 60(a)(2), that a person enduring great suffering would be 

better off committing suicide. Years later, a member of the class, finding 

herself in that terrible situation and recalling the professor’s advice, 
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commits suicide with a physician’s assistance. The law professor could 

spend ten years in prison under § 60. Prohibiting speech in such a 

situation—where there is time for deliberation, competing speech, and 

other interventions—is not narrowly tailored to further Ames’s 

compelling interest. 

As these examples demonstrate, Ames could draft a statute far 

more narrowly tailored than § 60. Strict scrutiny precludes the 

Commonwealth from drafting a broad statute on a suspicion that a 

narrower one might be less effective. To ensure that as little protected 

speech as possible is suppressed, the Commonwealth must start narrow 

and expand only after narrower attempts have clearly failed. This it has 

not done. 

ii. The law is not narrowly tailored to preventing suicide in all 

instances. 

Section 60’s text is flatly inconsistent with the goal of preventing 

all suicides since it explicitly contemplates physician-assisted suicide. 

See § 60(b) (exempting “medical advice provided by a licensed 

physician”). Therefore, if Ames were to assert such a capacious state 

interest, the statute would be underinclusive in a key way. What’s more, 

the statute is also overinclusive for at least two reasons. 

First, § 60 criminalizes speech even if that speech is not causally 

linked to the suicide that follows. For instance, someone may have 

conclusively decided to commit suicide regardless of another’s 
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encouragement or may have even already carried out the suicide when 

the speech takes place. One can imagine Crito saying an encouraging 

word to Socrates after he had already drunk the hemlock. See generally 

Plato, Five Dialogues 45 (John M. Cooper ed., G.M.A. Grube trans., 

Hackett 2d ed. 2002) (c. 399 B.C.). Such an utterance, whose preclusion 

could not possibly have preserved life, would still fall under the ambit of 

this statute. Section 60 thereby criminalizes protected speech without 

in any way advancing an unbounded interest in preserving life. This is 

exactly the kind of overreach that the First Amendment does not 

tolerate. 

Second, § 60 chills important conversations about suicide. For 

example, a person considering suicide might not reach out to family and 

friends for advice out of a concern that honest conversations will bring 

a loved one under the scope of § 60. And a friend may be similarly 

deterred, knowing that a wrong word might sweep him into § 60’s 

capacious reach. In both circumstances, the law wards off the 

conversation at the pass by foreclosing the dialogue that could stop a 

preventable suicide. Rather than preserving life, therefore, § 60’s 

sweeping breadth arguably undermines that aim. 

Finally, the Commonwealth has failed to show that § 60, as 

written, is the least restrictive means available to achieve its compelling 

interest. See Reno v. ACLU, 521 U.S. 844, 874 (1997). It may be the case 
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that a much narrower law—perhaps one directed specifically to the 

situation where vulnerable people are verbally lured into committing 

suicide—would in practice encompass virtually all cases where speech 

encouraging or advising suicide actually results in suicide. Or it may be 

the case that a robust public information program would combat speech 

encouraging suicide far more effectively than statutory prohibition. The 

burden lies on the Commonwealth to demonstrate that a less restrictive 

alternative would not be as effective as § 60. Id. at 879. Given the 

startling breadth of the statute and the apparent absence of any 

legislative findings that it is necessary, Ames cannot meet this burden. 

In short, rather than surgically targeting the speech that stands 

in the way of its goal, Ames instead “burn[s] the house to roast the pig.” 

Butler v. Michigan, 352 U.S. 380, 383 (1957). Section 60 is therefore 

facially invalid under the First Amendment. 

C. Section 60 is unconstitutional as applied to Finley because 

it interferes with his religious liberties under the Free 

Exercise Clause. 

“The door of the Free Exercise Clause stands tightly closed 

against any governmental regulation of religious beliefs as such.” 

Sherbert v. Verner, 374 U.S. 398, 402 (1963). Yet § 60 forbids Finley—

under threat of criminal sanction—from freely discussing his sincerely 

held beliefs. J.A. 50. Accordingly, the First Amendment’s command that 

the Commonwealth “shall make no law . . . prohibiting the free exercise” 
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of religion requires Ames to exempt Finley from prosecution for his 

religious speech. U.S. Const. amend. I. 

1. The Commonwealth prosecuted Finley for his religious speech. 

Even if a practice is “abhorrent” to some, Church of the Lukumi 

Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531 (1993), “religious 

beliefs need not be acceptable, logical, consistent, or comprehensible to 

others in order to merit First Amendment protection,” Thomas v. Review 

Bd., 450 U.S. 707, 714 (1981). Indeed, an individual’s beliefs are 

safeguarded whenever they “occupy the same place in the life of the 

[individual] as an orthodox belief in God holds in the life of one clearly 

qualified” for protection under the Free Exercise Clause. United States 

v. Seeger, 380 U.S. 163, 184 (1965). 

Finley’s beliefs are “clearly held” and religious in “his own scheme 

of things.” Id. at 185. Finley’s affidavit states that he “believe[s] that 

people in their mortal bodies are trapped” and that they must die in 

order to “evolve to a higher plane of existence” or “a higher spiritual 

level.” J.A. 41. Indeed, Finley described his beliefs as “like a religion or 

a philosophy.” J.A. 38. This Court may not question the validity of these 

beliefs: “It is not within the judicial ken to question the centrality of 

particular beliefs or practices to a faith . . . .” Hernandez v. Comm’r, 490 

U.S. 680, 699 (1989). 
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2. The Commonwealth’s prosecution of Finley is subject to strict 

scrutiny. 

In Employment Division v. Smith, 494 U.S. 872 (1990), the 

Supreme Court held that religious beliefs usually cannot exempt 

individuals from complying with neutral laws of general applicability. 

Id. at 879. However, the Court indicated that this principle would not 

govern “hybrid” cases: ones where a challenge is brought under “the Free 

Exercise Clause in conjunction with other constitutional protections, 

such as freedom of speech and of the press.” Id. at 881. In such cases, 

the Court has long granted religious exemptions from neutral, generally 

applicable laws. Id. at 881–82 (surveying cases). This language from 

Smith is best read as requiring strict scrutiny when a free exercise claim 

exists alongside another colorable constitutional claim. Since Finley 

presents a colorable claim that his free speech rights were violated, the 

Commonwealth’s prosecution of him is subject to strict scrutiny. 

i. This Court should hold that strict scrutiny applies when a 

free exercise claim is brought alongside a colorable claim of 

another constitutional violation. 

Courts of appeals have adopted three different interpretations of 

the hybrid-rights language in Smith. See Note, The Best of a Bad Lot: 

Compromise and Hybrid Religious Exemptions, 123 Harv. L. Rev. 1494, 

1495 (2010). A few maintain that this language is dicta and that no 

distinct test exists for hybrid cases. See, e.g., Knight v. State Dep’t of 

Pub. Health, 275 F.3d 156, 167 (2d Cir. 2001). Some acknowledge that 
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strict scrutiny must be applied but limit its application to cases where 

an independent constitutional claim can first be proven. See, e.g., Brown 

v. Hot, Sexy & Safer Prods., 68 F.3d 525, 539 (1st Cir. 1995). Finally, 

others apply strict scrutiny whenever there exists a colorable 

constitutional claim distinct from the free exercise claim, meaning “that 

[there] is, a ‘fair probability’ or a ‘likelihood,’ but not a certitude, of 

success on the merits.” Miller v. Reed, 176 F.3d 1202, 1207 (9th Cir. 

1999) (quoting Thomas v. Anchorage Equal Rights Comm’n, 165 F.3d 

692, 707 (9th Cir. 1999)). 

This Court should hold that strict scrutiny is appropriate where, 

like here, a free exercise challenge is brought in connection with another 

colorable constitutional challenge. First, the colorable claim approach 

“appears to most closely approximate the design of Smith.” Steven H. 

Aden & Lee J. Strang, When a “Rule” Doesn’t Rule, 108 Penn St. L. Rev. 

573, 600 (2003). This approach best explains how Smith’s holding can 

stand alongside existing doctrine that exempts individuals from neutral, 

generally applicable laws. Telescope Media Grp. v. Lucero, 936 F.3d 740, 

760 (8th Cir. 2019). The Supreme Court has never disavowed Smith’s 

hybrid-rights standard or the free exercise cases that the exception 

sought to preserve. To the contrary, it again acknowledged the hybrid 

standard in City of Boerne v. Flores, 521 U.S. 507 (1997). Id. at 513–14 

(“The only instances where a neutral, generally applicable law had failed 
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to pass constitutional muster, the Smith Court noted, were cases in 

which other constitutional protections were at stake.”). 

Second, the colorable claim approach is necessary to preserve the 

important rights at risk in these cases. The hybrid-rights carveout 

ensures exemptions can be granted in cases “worthy of special 

consideration” because they implicate two “inextricably bound” 

constitutional protections. Hope Lu, Comment, Addressing the Hybrid-

Rights Exception, 63 Case W. Res. L. Rev. 257, 279 (2012). This case, for 

instance, illustrates the critical role that religious expression plays to 

believers, above and beyond religious exercise more broadly. See John 

Milton, Areopagitica, in The Essential Prose of John Milton 175, 208 

(William Kerrigan et al., eds., Modern Library 2007) (1644) (“Give me 

the liberty to know, to utter, and to argue freely according to conscience, 

above all liberties.”). 

ii. In addition to his free exercise claim, Finley presents a 

colorable claim that his constitutional right to free speech 

has been violated. 

Finley’s free speech claim meets the colorable claim threshold. 

For all the reasons shown above, § 60 is facially unconstitutional under 

the Free Speech Clause. See supra Section I.B. And at the very least, 

Finley’s free speech claim is colorable—presenting a fair probability of 

success on the merits—because viewpoint-based laws like § 60 are 

presumptively unconstitutional. Rosenberger v. Rector & Visitors of 
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Univ. of Va., 515 U.S. 819, 830 (1995). Therefore, strict scrutiny is the 

governing standard here. 

3. The Commonwealth’s prosecution of Finley fails strict scrutiny. 

Under strict scrutiny review of a free exercise claim, a court must 

balance the interests of the state against the private harm to the 

individual whose religious observance will be burdened. See Wisconsin 

v. Yoder, 406 U.S. 205, 214 (1972). After weighing these two 

considerations, “it must appear either that the State does not deny the 

free exercise of religious belief by its requirement, or that there is a state 

interest of sufficient magnitude to override the interest claiming 

protection under the Free Exercise Clause.” Id. 

Section 60 substantially burdens Finley’s religious practice. 

Religious worship and preaching are inherently linked. See Cantwell v. 

Connecticut, 310 U.S. 296, 304 (1940) (“No one would contest the 

proposition that a State may not, by statute, wholly deny the right to 

preach or to disseminate religious views.”). Section 60 therefore creates 

a “not only severe, but inescapable” burden on Finley’s religious 

observance by making it a crime for him to discuss his faith. Yoder, 406 

U.S. at 218.  

The Commonwealth’s interest does not justify this substantial 

infringement of Finley’s First Amendment rights. “[I]n this highly 

sensitive constitutional area, ‘only the gravest abuses, endangering 

paramount interests, give occasion for permissible limitation.’” Sherbert, 
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374 U.S. at 406–07 (quoting Thomas v. Collins, 323 U.S. 516, 530 

(1945)). Even then, it would still “be incumbent upon the appellees to 

demonstrate that no alternative forms of regulation would combat such 

abuses without infringing First Amendment rights.” Id. at 407. Here, 

the record shows that Ames has made no such demonstration. 

Further, courts are less deferential to the government’s interest 

in free exercise cases where, as here, the government could pursue that 

interest without full participation. Compare Braunfeld v. Brown, 366 

U.S. 599, 608 (1961) (denying an exemption to Sunday closing laws for 

a Jewish merchant because any exemption would undermine the state’s 

purpose of providing a uniform day of rest) with Sherbert, 374 U.S. at 

409 (granting a religious exemption to a Seventh-day Adventist applying 

for unemployment benefits). And since criminal prosecution under § 60 

already requires case-by-case review of the specific circumstances 

surrounding a suicide, the exemption would not create an additional 

administrative burden for the Commonwealth. 

Neither § 60 nor Ames’s prosecution of Finley under the statute 

can be squared with the First Amendment. Therefore, the prosecution 

was unconstitutional, and Finley’s conviction should be reversed. 

II. THE COMMONWEALTH’S USE OF A PEREMPTORY CHALLENGE AGAINST 

JUROR 1 VIOLATED BATSON V. KENTUCKY BECAUSE BATSON PROHIBITS 

PEREMPTORY CHALLENGES GROUNDED IN RELIGION. 

In Batson v. Kentucky, 476 U.S. 79 (1986), the Supreme Court 

held that peremptory strikes grounded solely in race or assumptions 
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about race are unconstitutional under the Fourteenth Amendment’s 

Equal Protection Clause. Id. at 89. The Court further laid out a burden-

shifting framework for ascertaining whether a peremptory challenge 

against a juror is in fact race-based. Id. at 97–98. Likewise, the Court 

has since applied Batson’s logic to prohibit peremptory strikes grounded 

in gender. See J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 140 (1994). 

This same logic makes clear that peremptory strikes grounded in 

religious discrimination are unconstitutional because they too rely on 

impermissible stereotypes about a suspect class. And here, applying 

Batson’s burden-shifting framework shows that Ames struck Juror 1 

because of her religion. 

The trial court made two errors. First, the court made a legal 

error by concluding that not all religion-based peremptory challenges 

are unconstitutional. J.A. 29. The trial court determined that Batson 

does not extend to peremptory strikes grounded in religious belief, 

though it implied that religious affiliation might require greater 

constitutional protection. J.A. 13–14. The Equal Protection Clause and 

the Free Exercise Clause demand otherwise: peremptory challenges 

may not be motivated by religious discrimination of any kind. As a 

result, once the trial court concluded that the peremptory challenge was 

motivated by Juror 1’s religious belief, the court should also have held 

that the peremptory challenge was unconstitutional. 
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Second, the court made a factual error by finding that the 

peremptory strike at issue was based on Juror 1’s religious beliefs, 

rather than her religious affiliation. The record reveals that Juror 1 was 

stricken for stereotypes associated with her religious identity as a 

Catholic, rather than for her beliefs. 

A. The Commonwealth’s peremptory challenge against 

Juror 1 was unconstitutional because Batson extends to 

religious belief. 

“Discrimination in jury selection . . . causes harm to the litigants, 

the community, and the individual jurors who are wrongfully excluded 

from participation in the judicial process.” J.E.B., 511 U.S. at 140. 

Though the Supreme Court has not yet clarified whether peremptory 

strikes based on religious belief are constitutional, see Davis v. 

Minnesota, 511 U.S. 1115, 1115 (1994), denying cert. to 504 N.W.2d 767 

(Minn. 1993), the Court’s reasoning in Batson and subsequent cases 

applies equally to religious beliefs. Because the trial court found that 

Juror 1 was struck for her religious beliefs, see J.A. 29, it erred in 

concluding that the challenge was constitutionally permissible. 

1. Batson prohibits peremptory challenges based on religious 

belief. 

Peremptory challenges are per se unconstitutional if they are 

grounded in a juror’s membership in a suspect class—unless the 

government can show that such a discriminatory policy passes strict 

scrutiny. J.E.B., 511 U.S. at 136. In Batson and J.E.B., the Supreme 
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Court emphasized that peremptory strikes grounded in race and gender 

fail review under heightened scrutiny. Peremptory strikes grounded in 

religion, a classification the Court has long recognized as suspect, are 

similarly unable to satisfy the demands of strict scrutiny. See id. at 161 

(Scalia, J., dissenting) (finding that Batson’s logic “presumably would 

include religious belief”). What’s more, peremptory strikes grounded in 

religion are not narrowly tailored to further the only relevant compelling 

state interest: promoting a fair trial. See id. at 137 n.8. It follows that 

peremptory challenges grounded in religious belief are unconstitutional. 

i. Discrimination on the basis of religious belief is subject to 

strict scrutiny. 

The Supreme Court has repeatedly emphasized that religious 

classifications are suspect under the Equal Protection Clause. See, e.g., 

Burlington N. R.R. Co. v. Ford, 504 U.S. 648, 651 (1992) (explaining that 

the Equal Protection Clause bans the government from “classify[ing] 

along suspect lines like race or religion”). Indeed, religious believers are 

exactly the sort of discrete minorities whose protection demands a “more 

searching judicial inquiry.” United States v. Carolene Prods. Co., 304 

U.S. 144, 152 n.4 (1938). The Constitution was drafted against a 

background of “historical instances of religious persecution and 

intolerance.” Bowen v. Roy, 476 U.S. 693, 703 (1986). And this history 

extends to jury selection; for too long, lawyers have openly relied on 

invidious generalizations to strike members of the jury pool. See, e.g., 
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Cathy E. Bennett & Robert B. Hirschhorn, Bennett’s Guide to Jury 

Selection and Trial Dynamics in Civil and Criminal Litigation §15:31 

(1993) (suggesting that Mormon jurors should be struck in cases 

involving welfare recipients because “Mormons believe . . . that you 

should not look for or offer outside help”); Clarence Darrow, Attorney for 

the Defense, Esquire, May 1936, at 36, 37 (arguing that Presbyterians 

“know right from wrong but seldom find anything right”); Samuel C. 

Lindsey et al., How Attorneys Can Use Religion to be More Effective at 

Trial, The Jury Expert, July 2008, at 1, 2 (“In death penalty cases, 

prosecutors should remove Catholics and defense attorneys should 

remove Protestant potential jurors.”). As a result, classifications based 

on religious belief—especially those pertaining to jury service—demand 

more probing judicial scrutiny. 

Additionally, government actions that intentionally burden 

religious practice and religious belief violate the Free Exercise Clause.4 

See, e.g., Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 

U.S. 520, 531–32 (1993) (striking down a municipal ordinance outlawing 

religious animal sacrifice). For example, in McDaniel v. Paty, 435 U.S. 

 
4 Courts have also suggested that religion-based peremptory challenges violate the 

First Amendment’s Establishment Clause. See, e.g., J.E.B., 511 U.S. at 161 (Scalia, J., 

dissenting); State v. Purcell, 18 P.3d 113, 121 n.6 (Ariz. Ct. App. 2001). Indeed, religion-

based peremptory challenges intuitively violate the Establishment Clause’s “clearest 

command . . . that one religious denomination cannot be officially preferred over 

another.” Larson v. Valente, 456 U.S. 228, 244 (1982); see also John H. Mansfield, 

Peremptory Challenges to Jurors Based upon or Affecting Religion, 34 Seton Hall L. 

Rev. 435, 469–70 (2004). 



 

31 

618 (1978), the Court held that a Tennessee statute prohibiting 

clergymen from serving as delegates to the state’s constitutional 

convention impermissibly burdened the right to free exercise. Id. at 629. 

There, the state ran afoul of the Free Exercise Clause by forcing citizens 

to choose between religious practice and “the right . . . to seek and hold 

office.” Id. at 626. Similarly, religion-based peremptory challenges 

burden free exercise by forcing citizens to choose between their religious 

beliefs and jury service—one of the “most substantial opportunit[ies] 

that most citizens have to participate in the democratic process.” 

Flowers v. Mississippi, 139 S. Ct. 2228, 2238 (2019) (citing Powers v. 

Ohio, 499 U.S. 400, 407 (1991)). Therefore, these challenges should be 

subject to strict scrutiny. 

ii. Peremptory challenges based on religious belief fail strict 

scrutiny because they are not narrowly tailored to 

achieving a compelling state interest. 

“[T]he only legitimate interest [the state] could possibly have in 

the exercise of its peremptory challenges is securing a fair and impartial 

jury.” J.E.B., 511 U.S. at 137 n.8. When the state uses peremptory 

strikes to discriminate on the basis of religious belief, the key question 

is whether that policy is narrowly tailored to furthering this compelling 

state interest. Cf. id. at 136–37 (“[T]he only question is whether 

discrimination on the basis of gender in jury selection substantially 

furthers [that] interest . . . .”). Allowing peremptory challenges grounded 
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in religion fails this review because it is not narrowly tailored to 

promoting goals of fairness or impartiality. 

First, peremptory strikes grounded in religious belief fail strict 

scrutiny because they are overbroad; jurors’ religious beliefs bear little, 

if at all, on their impartiality. In J.E.B., the Supreme Court rejected 

gender-based peremptory strikes because heightened scrutiny is 

incompatible with reliance on stereotypes: “Even if a measure of truth 

can be found in some of the gender stereotypes used to justify gender-

based peremptory challenges, that fact alone cannot support 

discrimination on the basis of gender in jury selection.”5 Id. at 140 n.11. 

Similarly, religious belief has little bearing on one’s fitness as a juror. 

The Constitution “requires that state actors look beyond the surface 

before making judgments about people that are likely to stigmatize as 

well as to perpetuate historical patterns of discrimination.” Id. 

Second, peremptory strikes grounded in religious belief are not 

narrowly tailored because individualized inquiries and for cause 

challenges are a less restrictive means of achieving the state’s interest. 

To be sure, there are some cases where jurors’ religious beliefs may 

sincerely prevent them from impartially evaluating the evidence. In 

these cases, the state has a genuine interest in removing the juror. But 

 
5 Indeed, the Court rejected gender-based peremptory challenges under intermediate 

scrutiny. See J.E.B., 511 U.S. at 136. But peremptory challenges based on religious 

belief are subject to the more exacting standard of strict scrutiny. 
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while peremptory strikes may remove such jurors, they also sweep up 

many religious adherents who are ready and willing to serve. This case 

is a clear illustration. Though the trial court found Juror 1 “indifferent 

and able to serve,” the Commonwealth still used a peremptory challenge 

against Juror 1 on the basis of her religion. J.A. 26. 

In contrast, strikes for cause are more narrowly tailored because 

the judge must be satisfied that a juror cannot be impartial before 

removing that juror from the panel. Courts have already embraced this 

reasoning in other contexts. For example, even in cases that clearly 

implicate race—such as the trial of a white supremacist—the parties are 

prohibited from making peremptory challenges motivated by race. See, 

e.g., United States v. Robertson, 736 F.3d 1317, 1326–27 (11th Cir. 2013). 

In these cases, parties must make an individualized inquiry into bias 

and rely on a for cause challenge to remove an unfit juror. See Person v. 

Miller, 854 F.2d 656, 664 (4th Cir. 1988). 

Courts are more than capable of making this credibility 

assessment. In capital cases, courts make detailed assessments about 

whether a juror’s religious and moral beliefs jeopardize her impartiality. 

See Wainwright v. Witt, 469 U.S. 412, 424 (1985). Jurors with doubts 

about capital punishment may be removed for cause only where the 

judge has “the definite impression” that they “would be unable to 

faithfully and impartially apply the law.” Id. at 426. Likewise, when a 
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party fears that a juror’s religious beliefs render her unfit, courts can—

and should—make similar judgments about a juror’s impartiality and 

credibility. 

2. The trial court should have rejected the Commonwealth’s 

peremptory strike under the Batson framework because the 

court found that the strike was motivated by Juror 1’s religious 

beliefs. 

Batson provides a three-step framework to determine whether 

any individual peremptory challenge has a discriminatory motive. First, 

the defendant must “establish a prima facie case of purposeful 

discrimination.” Batson, 476 U.S. at 96. Second, “the burden shifts to 

the State to come forward with a neutral explanation” for the 

peremptory challenge. Id. at 97. And third, the trial court must 

determine “whether the defendant has carried his burden of proving 

purposeful discrimination.” Hernandez v. New York, 500 U.S. 352, 359 

(1991). By the trial court’s own reasoning, the peremptory strike at issue 

fails this test: the Commonwealth explicitly stated that its challenge 

was grounded in Juror 1’s religious beliefs, J.A. 28, and the trial court 

agreed, J.A. 29. Therefore, if the trial court had applied the correct legal 

standard, it would have rejected the peremptory challenge at the second 

step. And even if the challenge survived the second step, the court’s 

determination that the challenge was grounded in religious belief should 

have settled the analysis at the third step. 
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The burden to establish a prima facie case of discrimination under 

Batson is not “onerous.” Johnson v. California, 545 U.S. 162, 170 (2005). 

The defense met this burden by identifying religion as a protected class 

and highlighting the prosecution’s discriminatory pattern of peremptory 

strikes in Finley’s first trial. J.A. 26–27. In any event, the first step of 

Batson is rendered moot “[o]nce a prosecutor has offered a [neutral] 

explanation for the peremptory challenge[] and the trial court has ruled 

on the ultimate question of intentional discrimination.” Hernandez, 500 

U.S. at 359. Both of these requirements were met at trial, J.A. 13–14, 

28, so we turn to the second step of the Batson framework. 

A peremptory challenge fails at the second step of Batson if 

“discriminatory intent is inherent in the prosecutor’s explanation.” 

Purkett v. Elem, 514 U.S. 765, 768 (1995) (quoting Hernandez, 500 U.S. 

at 360). Here, the Commonwealth struck Juror 1 because of “[h]er 

religion,” noting that “her beliefs [made] it impossible for her to fairly 

evaluate the evidence [and] she [had] some hesitancies about 

punishment.” J.A. 28. Because Batson extends to religious belief, this 

justification is plainly impermissible at the second step of Batson. The 

trial court should have rejected Ames’s peremptory challenge because 

the prosecution failed to state a neutral justification. 

But even if the Commonwealth’s justification were to clear 

Batson’s second step, the trial court would have rejected the challenge 
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at Batson’s third step if it had properly extended Batson to religious 

belief. At Batson’s third step, the trial court determines whether the 

objecting party has carried its burden of proving invidious 

discrimination—a finding which this Court respects unless it is clearly 

erroneous. See Rice v. Collins, 546 U.S. 333, 338 (2006). Here, the trial 

court concluded that Ames struck Juror 1 “because of her beliefs,” J.A. 

29, and there is ample evidence in the record to justify this finding. 

First, the prosecutor’s “questions and statements during voir dire 

. . . may support or refute an inference of discriminatory purpose.” See 

Batson, 476 U.S. at 97. Because the prosecutor’s barrage of questions 

was premised specifically on Juror 1’s “religious convictions,” the 

prosecutor could not possibly have had a non-religious motive. See J.A. 

23–24. Second, the prosecutor’s rationale for the peremptory challenge 

of Juror 1 is suspect because she “misrepresent[ed] . . . the record when 

defending the strike[].” Flowers, 139 S. Ct. at 2243. Juror 1 was clear 

that, despite her religious beliefs, she could fulfill her duty to maintain 

impartiality. J.A. 24. Yet the prosecutor ignored Juror 1’s own words 

and claimed that she could not be impartial. J.A. 25. This 

mischaracterization undercuts the notion that the peremptory challenge 

had a nondiscriminatory purpose. Upon finding that the peremptory 

challenge against Juror 1 was motivated by her religious beliefs, the 

trial court should have held that the strike violated Batson. 
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B. The Commonwealth’s peremptory challenge against 

Juror 1 was unconstitutional because Batson extends to 

religious affiliation. 

Even if this Court takes Ames at its word—that religious belief 

motivated the peremptory challenge against Juror 1—the peremptory 

challenge was unconstitutional. But this Court should not take Ames at 

its word. Contrary to the trial court’s determination, the prosecutor’s 

peremptory challenge was motivated by Juror 1’s religious affiliation, 

not her religious belief. And because Batson extends to religious 

affiliation, the peremptory challenge was unconstitutional. 

1. Batson prohibits peremptory challenges based on religious 

affiliation. 

Batson extends to religious affiliation for exactly the same 

reasons that it extends to religious belief. Under the Equal Protection 

Clause, religious affiliation is a suspect class. See supra Section II.A.1.i. 

And under the Free Exercise Clause, government actions that 

substantially interfere with religious affiliation are subject to strict 

scrutiny. See supra Section II.A.1.i. Indeed, the case for extending 

Batson to religious affiliation is even stronger than the case for 

extending Batson to religious belief. While there may be rare occasions 

when a juror’s religious beliefs prevent her from serving impartially, it 

is inconceivable that religious affiliation alone—the mere fact that a 

juror is a Christian, a Muslim, or a Jew—would bear on her fitness to 

serve. 
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While the Supreme Court has never specifically ruled on this 

question, several Justices have suggested that peremptory strikes 

grounded in religious affiliation fall comfortably within Batson’s ambit. 

See, e.g., Batson, 476 U.S. at 124 (Rehnquist, J., dissenting). Dissenting 

from the denial of certiorari in a case raising this question, Justice 

Thomas stated that “no principled reason immediately appears for 

declining to apply Batson to any strike based on a classification that is 

accorded heightened scrutiny under the Equal Protection Clause” 

including “classifications based on religion.” Davis, 511 U.S. at 1117 

(Thomas, J., dissenting from denial of certiorari). This reflects the 

Court’s established view that justice “may [not] turn upon the 

pigmentation of skin, the accident of birth, or the choice of religion.” 

Georgia v. McCollum, 505 U.S. 42, 59 (1992) (emphasis added). 

Further, there is widespread consensus in the federal courts of 

appeals and state appellate courts that Batson extends to religious 

affiliation. See, e.g., United States v. Brown, 352 F.3d 654, 668 (2d Cir. 

2003); State v. Purcell, 18 P.3d 113, 122 (Ariz. Ct. App. 2001); State v. 

Hodge, 726 A.2d 531, 550 (Conn. 1999); see also United States v. 

DeJesus, 347 F.3d 500, 510 (3d Cir. 2003) (assuming, but not deciding, 

that the exercise of a peremptory strike on the basis of religious 

affiliation is unconstitutional); United States v. Stafford, 136 F.3d 1109, 

1114 (7th Cir. 1998) (suggesting that it would be “improper and perhaps 
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unconstitutional to strike a juror on the basis of his being a Catholic.”). 

That said, a few early state courts to reach this question held otherwise. 

See, e.g., State v. Davis, 504 N.W.2d 767, 772 (Minn. 1993); Casarez v. 

State, 913 S.W.2d 468, 496 (Tex. Crim. App. 1995). Like many of its 

peers around the country, this Court should recognize that the Equal 

Protection Clause and the Free Exercise Clause prohibit peremptory 

strikes on the basis of religious affiliation. 

2. The trial court should have rejected the Commonwealth’s 

peremptory strike under the Batson framework because the 

strike was motivated by Juror 1’s religious affiliation. 

Though the trial court found that the prosecutor was motivated 

by Juror 1’s religious belief, rather than her affiliation, J.A. 29, a Batson 

inquiry shows that the court clearly erred in this respect. Ames struck 

Juror 1 because she is Catholic. The Commonwealth’s challenge fails at 

Batson’s second step because the prosecutor’s explanation was 

inherently discriminatory. And even if this Court were to accept the 

Commonwealth’s explanation as facially neutral, the peremptory 

challenge against Juror 1 would nonetheless fail the third step of Batson 

because invidious discrimination can be inferred from the totality of the 

facts at trial. 

While the first step of Batson was rendered moot at trial, see 

supra Section II.A.2, the prosecution’s peremptory challenge of Juror 1 

fails at the second step of Batson because its explanation cannot be 

considered neutral as to religious affiliation. In Batson cases related to 
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race-based discrimination, courts across the country have required the 

government to provide reasons that are “based on ‘something other’ than 

the race of the juror” or a criterion that would apply equally to someone 

outside of the suspect class. United States v. Perez, 35 F.3d 632, 635 (1st 

Cir. 1994). In contrast, Ames’s reason for the peremptory challenge 

against Juror 1 explicitly cited “[h]er religion.” J.A. 28. It would strain 

credulity to argue that an explanation referencing a juror’s religion 

might also motivate the peremptory strike of a potential juror who did 

not share that religion. Therefore, the peremptory strike violated 

Batson. 

But even if this Court accepts the Commonwealth’s explanation 

as neutral, the peremptory strike violated Batson because it reflected 

purposeful discrimination on the basis of religious affiliation at Batson’s 

third step. See Hernandez, 500 U.S. at 359. “An invidious discriminatory 

purpose may often be inferred from the totality of the relevant facts,” 

Washington v. Davis, 426 U.S. 229, 242 (1976), and three facts in 

particular reveal the discriminatory purpose underlying this 

peremptory challenge. 

First, because Ames’s explanation for the basis of the peremptory 

strike (beliefs associated with adherence to Catholicism) would result in 

the disproportionate exclusion of Catholics, this Court “may consider 

that fact as evidence that the prosecutor’s stated reason constitutes a 
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pretext.” See Hernandez, 500 U.S. at 363. Second, although Juror 1 

repeatedly assured the court that she could set aside her religious beliefs 

in order to impartially consider the evidence and render a verdict, see 

J.A. 23–26, the prosecutor mischaracterized her answers to suggest that 

she was “unsure if she [could] pass judgment,” J.A. 28. This 

mischaracterization suggests that the Commonwealth’s stated reason 

was pretextual. See Miller-El v. Dretke, 545 U.S. 231, 244 (2005). 

Third—and perhaps most remarkably—the Commonwealth used 

all of its peremptory strikes during the first trial on jurors with 

traditionally Catholic last names. See Flowers, 139 S. Ct. at 2235 

(considering the prosecution’s discriminatory use of peremptory strikes 

in previous trials as evidence of a Batson violation). Ames used 

peremptory strikes against five potential jurors during the first trial: 

Quinn O’Laughlin, Angela Baggio, Rudolph D’Angelo, Jenna LaRocca, 

and Loraine Melendez. J.A. 53–54. Irish-, Italian-, and Hispanic-

sounding last names such as these are often associated with 

Catholicism. See Michael P. Carroll, American Catholics in the 

Protestant Imagination: Rethinking the Academic Study of Religion 2, 

62–63, 126–27 (2007) (analyzing assumptions about Irish, Italian, and 

Hispanic Catholics in the United States). In doing so, the prosecution 

struck over seventy percent of eligible jurors with Catholic-sounding last 
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names.6 See J.A. 53–54. From this pattern, the court can infer 

discriminatory intent against Catholics. See United States v. Mensah, 

737 F.3d 789, 797 (1st Cir. 2013) (“Courts frequently look to ‘numeric’ 

evidence to detect impermissible discrimination, including ‘the 

percentage of a particular group removed from the venire by the 

challenged strikes’ and ‘the percentage of strikes directed against 

members of a particular group.’” (quoting Aspen v. Bissonnette, 480 F.3d 

571, 577 (1st Cir. 2007))). 

What’s more, the trial court’s assessment that the peremptory 

strike was not motivated by Juror 1’s religious affiliation warrants less 

deference than is usual in such cases. See Riley v. Taylor, 277 F.3d 261, 

288 (3d Cir. 2001) (concluding that, where a lower court has failed to 

conduct a thorough Batson inquiry, “deference to [its] findings is not 

appropriate”). “[O]ne way or another, a trial court must consider all 

relevant circumstances before it issues a final ruling on a defendant’s 

[Batson] motion.” Coulter v. Gilmore, 155 F.3d 912, 921 (7th Cir. 1998). 

But here, the trial court did not address any of the facts that suggest 

discrimination based on Juror 1’s religious affiliation. 

 
6 Of the fifty potential jurors who filled out questionnaires at Finley’s first trial, eleven 

had Catholic-sounding last names. See J.A. 52–54. Four jurors with Catholic-sounding 

last names—Ines Cantu, Johnson Estes, Rory Mendez, and Jordan Zuniga—were 

removed for cause. J.A. 53–54. Five of the seven remaining members of this subset 

(over seventy percent) were removed by peremptory strikes. J.A. 53–54. 
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In light of the totality of the facts at trial, this Court should find 

invidious discrimination on the basis of Juror 1’s religion. Consequently, 

this Court should hold that the trial court improperly granted the 

Commonwealth’s peremptory strike against Juror 1. 

CONCLUSION 

For the foregoing reasons, this Court should reverse Patrick 

Finley’s conviction under § 60. In the alternative, this Court should 

remand this case for a new trial. 
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APPENDIX 

U.S. Const. amend. I provides: 

Congress shall make no law respecting an establishment of 

religion, or prohibiting the free exercise thereof; or abridging the 

freedom of speech, or of the press; or the right of the people 

peaceably to assemble, and to petition the Government for a 

redress of grievances. 

U.S. Const. amend. XIV, § 1 provides: 

All persons born or naturalized in the United States, and subject 

to the jurisdiction thereof, are citizens of the United States and of 

the State wherein they reside. No State shall make or enforce any 

law which shall abridge the privileges or immunities of citizens of 

the United States; nor shall any State deprive any person of life, 

liberty, or property, without due process of law; nor deny to any 

person within its jurisdiction the equal protection of the laws. 

Ames Gen. Laws ch. 265, § 60 provides: 

(a) A person shall be incarcerated in the state prison for not more 

than 10 years if  

(1) he or she knows that another person is thinking about, 

considering, or planning suicide, 

(2) he or she intentionally directs, counsels, or incites the 

other person to commit or attempt to commit suicide, and 

(3) that other person does commit or attempt to commit 

suicide. 

(b) This section shall not apply to a medical treatment lawfully 

administered by, or in a manner prescribed by, or to medical 

advice provided by a licensed physician. 
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