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QUESTIONS PRESENTED 

Whether this Court should exercise its authority under the All 

Writs Act, 28 U.S.C. § 1651, to issue a writ of mandamus directing the 

district court to: 

1. Grant the United States’ motion to dismiss a qui tam action 

brought by a relator on behalf of the United States under the 

False Claims Act, 31 U.S.C. § 3730.  

2. In the alternative, certify its order denying the United States’ 

motion for interlocutory appeal under 28 U.S.C. § 1292(b), which 

would allow appellate review of the motion to dismiss. 
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PARTIES TO THE PROCEEDINGS 

The United States is the petitioner here and plaintiff in the 

proceedings below. Ezekiel Adams is the respondent here and the relator 

in the proceedings below. 

Ames Consolidated Contractors, Inc., Holmes Builders, Inc., and 

Construction Solutions, Inc. are the defendants in the original 

complaint, and are not parties to this action. 
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OPINIONS AND ORDERS 

 This Court’s procedural order stating that the United States’ 

petition for a writ of mandamus warrants full briefing and oral 

argument is reproduced at page one of the Joint Appendix. 

The opinion and order of the United States District Court for the 

District of Ames on the United States’ motion to dismiss, or alternatively 

for certification under 28 U.S.C. § 1292(b) (2018), is reproduced at pages 

27–32 of the Joint Appendix.  

JURISDICTION 

The U.S. District Court for the District of Ames entered its 

judgment on the United States’ motion to dismiss and request for 

certification under 28 U.S.C. § 1292(b) on December 31, 2019. JA-27–32. 

The United States filed a timely petition for a writ of mandamus on 

January 3, 2020. JA-3–4. This Court has authority to issue a writ of 

mandamus under 28 U.S.C. § 1651 (2018) (“All Writs Act”). Pursuant to 

Ames Circuit Local Rule 21.1(a), this Court has determined that the 

petition warrants full briefing and oral argument. JA-1.  

RELEVANT PROVISIONS 

This case involves Article II, Section 3 of the United States 

Constitution; the All Writs Act; the False Claims Act, 31 U.S.C. §§ 3729–

33 (2018) (“FCA”); 28 U.S.C. § 1292(b); the Federal Acquisition 
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Regulation, FAR 9.406-2(a)(2) (2019); and Ames Circuit Local Rule 

21.1(a). All relevant provisions are reproduced in the appendix.  

STATEMENT OF THE CASE 

Statutory and Factual Background 

The False Claims Act: The Blueprint 

The False Claims Act imposes civil liability on “any person who 

knowingly presents a false or fraudulent claim or payment” to the 

United States. 31 U.S.C. § 3729(a)(1)(A). The FCA also includes a qui 

tam provision allowing private individuals (“relators”) to bring suits on 

behalf of the United States under certain conditions. Id. § 3730(b). The 

FCA includes mechanisms to ensure that the United States maintains 

control of qui tam cases, which proceed in the government’s name. The 

government may intervene and take over proceedings, settle cases over 

relators’ objections, unilaterally veto relators’ proposed settlements, and 

prevent relators from dismissing cases. Id. §§ 3730(b), (c). Relevant here, 

the government may also dismiss cases over relators’ objections. Id.  

Relators serve as a tool to further the interests of the United 

States. The United States defines those interests and decides how they 

will best be furthered.  

Construction of the Annex 

The United States solicited bids for construction of the Austin 

Federal Building Annex (“Austin Annex”) in January 2011. JA-7. After 
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reviewing bids, the United States awarded the contract to Ames 

Consolidated Contractors, Inc. (“ACC”) for $33 million. JA-9. The project 

was completed in 2014, id., and the United States was “satisfied with 

ACC’s performance,” JA-29.  

The Qui Tam Allegations: A Rocky Foundation 

Two years later, Ezekiel Adams (“Relator”) filed a qui tam action 

in the U.S. District Court for the District of Ames under the FCA. JA-

27–28. Relator named three companies as defendants: ACC, Holmes 

Builders, Inc. (“Holmes”), and Construction Solutions, Inc. (“CSI”). JA-

5. These contractors are the three largest construction companies in 

Ames and have combined revenue of approximately $400 million. JA-6–

7.  

Relator’s complaint, based on amateur sleuthing during his 

employment with ACC and Holmes, alleges that ACC, Holmes, and CSI 

engaged in bid rigging for the Austin Annex project, JA-11–13. The 

complaint is based on Relator’s brief conversations with ACC and CSI 

employees, his alleged observation of the companies’ CEOs at a 

nightclub, and his personal opinion of the demeanor of Holmes’s CEO. 

JA-7–11.  

In his complaint, Relator seeks damages of either $33 million or 

$8 million. JA-12. Under the FCA, defendants are liable for treble 

damages. 31 U.S.C. § 3729(a)(1)(G). As a result, the defendants’ 
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potential liability is up to $99 million—25% of their annual revenues. 

JA-14. Even if Relator’s allegations are true, at most the United States 

lost $8 million—the difference between the ultimate bid, $33 million, 

and the $25 million Relator claims Holmes would have bid absent the 

fraudulent behavior. JA-8. 

The Proceedings Below  

Dismissal Proceedings: Deconstructing the Action 

 On October 14, 2018, the United States declined to intervene in 

the action. JA-15. In doing so, it reserved the right to dismiss Relator’s 

claims, as permitted by the FCA. JA-16; see 31 U.S.C. § 3730(2)(a).  

 The United States ultimately determined that moving forward 

with the complaint would be detrimental to its interests. JA-18–19. On 

August 2, 2019, the United States filed a motion to dismiss Relator’s 

complaint, JA-29, and the court held a hearing on the motion on 

November 8th, 2019, JA-17. The government stressed that its 

determination need not turn on a technical cost analysis; rather, the 

government holistically determines what litigation furthers its 

interests. The United States sought dismissal to avoid (1) incurring 

onerous discovery burdens; (2) wasting government resources; and (3) 

harming its relationships with the contractors. JA-18–19. These 

relationship-based harms included the long-term cost of undermining 

important “contracting relationship[s]” with the three largest 
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contractors in Ames, potentially disqualifying them from future projects, 

and burdening them with treble damages. JA-19.  

The district court, however, explained that under “the way [it] 

read[s]” the FCA, the government is required to intervene in the suit 

before dismissal. JA-20. The government explained that there was “no 

authority” for the district court’s interpretation. JA-20. In fact, “at least 

three courts of appeals . . . have expressly rejected that argument.” Id. 

The district court later acknowledged that it could “see [the 

government’s] point,” but still proceeded with its novel reading. JA-23. 

 The United States then presented the two established standards 

used to determine what it must show to dismiss qui tam actions under 

the FCA: “unfettered discretion” and “rational basis.” JA-21. While 

arguing that “the unfettered discretion standard is correct,” the 

government noted that its rationales for dismissal nevertheless satisfied 

both standards. Id.  

 In response to the district court’s comment that “the caselaw is 

stacked in the government’s favor,” Relator’s counsel argued that “all of 

those cases are wrong insofar as they [disagreed with Relator’s 

position].” JA-22. Relator asked that the court adopt a different, less 

deferential standard than the two prevailing standards. JA-22–23.  
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Laying the Groundwork for Appellate Review 

The United States requested that if the district court denied the 

government’s motion to dismiss, it certify the issue for interlocutory 

review under 28 U.S.C. § 1292(b) “before the [litigation’s] discovery costs 

and burdens get out of control.” JA-25.  

The government noted that § 1292(b) compels certification when 

the statutory requirements are met. JA-25–26. If the district court 

denied the motion to dismiss the “standard for certification would 

clearly be met . . . because there are cases by multiple courts of appeals 

that would compel a ruling in [the government’s] favor.” Id. 

The District Court’s Decision: A Wrecking Ball 

 On December 31, 2019, the district court denied both the motion 

to dismiss and the request for certification. JA-27.  

The District Court rationalized its denial of the motion with an 

idiosyncratic three-part test. First, the district court required a showing 

that Relator’s claim “lack[ed] merit.” JA-31. Second, it demanded that 

the United States “present arguments for dismissal that it did not know 

about before [declining to intervene].” Id. Finally, the district court 

ignored overwhelming precedent—brushing aside holdings from courts 

of appeals as “not persuasive”—and ruled that the government was 

required to intervene. JA-30. It found that the United States had neither 

intervened nor shown “good cause” to do so. Id.  
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The district court said that it would have denied the motion to 

dismiss even if intervention were not required. JA-31. It rejected the 

“unfettered discretion” standard articulated by the D.C. Circuit, finding, 

without analysis, that the standard was “at odds with” the statutory 

text. JA-31. The district court asserted that the United States failed the 

more restrictive “rational basis” standard because “the government has 

not articulated a strong relationship between dismissal and any of its 

asserted purposes.” JA-31. Curiously, the district court cited only one of 

the rationales offered by the government, ignoring the government’s 

concerns about the litigation’s impact on the construction industry and 

public-private contracting relationships. JA-31. The court then opined 

on the standards of review, calling the “unfettered discretion” standard 

unconvincing and the “rational basis” standard “unpersuasive.” JA-31. 

 Despite acknowledging its departure from both standards 

followed by courts of appeals, the district court nonetheless found that 

there was no “substantial ground for difference of opinion” on the issue. 

JA-32. It reasoned that the “Court is confident enough in its conclusions 

that it is not of the opinion that there is a ‘substantial ground for 

difference of opinion’ about these questions. The fact that other courts 

have disagreed is insufficient to compel certification.” Id. The district 

court agreed that the other two certification requirements were met, 

acknowledging that “there are controlling questions of law,” and “the 
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resolution of [these issues] might materially advance the ultimate 

termination of the litigation.” Id.  

Petition for a Writ: Requesting Renovations 

 On January 3, 2020, the United States petitioned this Court for a 

writ of mandamus to correct the district court’s holdings. JA-3. The 

government asked this Court to direct the district court to grant their 

motion to dismiss, and at a minimum, to certify the issue for 

interlocutory appeal under § 1292(b). JA-3–4. If this Court grants a writ 

compelling interlocutory appeal, the petition then asks this Court to 

consider the motion to dismiss under the ordinary direct review 

standard. JA-4.  

 On January 15, 2020, this Court issued a procedural order under 

Local Rule 21.1, explaining that “the United States’ petition for a writ 

of mandamus warrants full briefing and oral argument.” JA-1. 

Accordingly, the United States submits this petition briefing the two 

issues before this Court. 

SUMMARY OF ARGUMENT 

By denying the United States’ motion to dismiss the qui tam 

action and refusing to certify the issue for appeal, the district court 

abused its discretion and exceeded the lawful exercise of its authority. 

A writ of mandamus is necessary to remedy this erroneous decision. 
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I. The Supreme Court established a three-pronged test to 

determine when mandamus will issue: (A) the petitioner must have “no 

other adequate means to attain the relief”; (B) the writ must be 

“appropriate under the circumstances”; and (C) the petitioner must have 

a “clear and indisputable” right to relief. Cheney v. U.S. Dist. Court for 

D.C., 542 U.S. 367, 380–81 (2004). These three requirements are “a 

means of implementing the rule that [mandamus] will issue only in 

extraordinary circumstances.” Kerr v. United States Dist. Court for N. 

Dist., 426 U.S. 394, 403 (1976).  

II. This Court should grant the United States’ petition for 

mandamus directing the district court to dismiss the qui tam action 

because all three Cheney factors are met. 

A. The United States has “no other adequate means” for relief. 

The district court denied the United States’ motion to dismiss and 

refused to certify its denial for interlocutory appeal. See Valenzuela-

Gonzalez v. U.S. Dist. Court for Dist. of Arizona, 915 F.2d 1276, 1279 

(9th Cir. 1990). Post-judgment relief is also not “adequate.” As a non-

party, the United States cannot appeal final judgment, U.S. ex rel. 

Eisenstein v. City of New York, New York, 556 U.S. 928, 937 (2009). Even 

if it could appeal after final judgment, it could not appeal denial of the 

motion to dismiss. Finally, post-judgment appeal would not remedy 

discovery burdens and constitutional harms incurred during litigation. 
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See In re Roman Catholic Diocese of Albany, New York, Inc., 745 F.3d 

30, 36–37 (2d Cir. 2014). Thus, the first Cheney factor is met.  

B. Mandamus is “appropriate under the circumstances” for four 

reasons. First, the district court improperly interfered with the 

Executive’s prerogative to control litigation brought in the name of the 

United States. See Heckler v. Chaney, 470 U.S. 821, 831 (1985). Second, 

granting mandamus would align with longstanding historical precedent. 

See Ex parte Republic of Peru, 318 U.S. 578, 590 (1943). Third, the 

district court’s decision jeopardizes the constitutionality of the FCA’s qui 

tam provision. See Ridenour v. Kaiser-Hill Co., 397 F.3d 925, 934 (10th 

Cir. 2005). Fourth, the unique procedural posture of this case presents 

a rare opportunity for the Ames Circuit to resolve an important legal 

question. Thus, the second Cheney factor is met. 

C. The United States has a “clear and indisputable” right to relief. 

Here, the district court “abused its discretion” and based its ruling “on 

an erroneous view of the law.” See Linde v. Arab Bank, PLC, 706 F.3d 

92, 107 (2d Cir. 2013).  

The language of the FCA and prevailing precedent confirm that 

the United States has a “clear and indisputable” right to dismiss the qui 

tam action. The most persuasive precedent is Swift v. United States, 318 

F.3d 250 (D.C. Cir. 2003), which recognizes the government’s 

“unfettered right” to dismiss qui tam actions. Id. at 253. The Swift 
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standard properly effectuates the FCA’s plain language and avoids 

rendering the FCA “constitutionally infirm.” Ridenour, 397 F.3d at 932. 

The alternative test comes from Sequoia Orange Co. v. Baird-Neece 

Packing Corp., 151 F.3d 1139 (9th Cir. 1998), which requires the 

government prove a “rational relation between dismissal and 

accomplishment of [a valid] purpose.” Id. at 1145. The United States 

provided three justifications for dismissal, each of which independently 

satisfies the Sequoia test. Because the United States has a “clear and 

indisputable” right to dismissal under both Swift and Sequoia, this 

Court can grant mandamus without adopting a specific standard. See 

Chang v. Children’s Advocacy Ctr. of Delaware Weih Steve Chang, 938 

F.3d 384, 387 (3d Cir. 2019).  

The district court abused its discretion when it refused to grant 

dismissal unless the United States overcame three unprecedented 

hurdles. The district court required the United States to (1) show that 

Relator’s claim lacked merit; (2) present novel arguments for dismissal; 

and (3) formally intervene. JA-31. These hurdles are untethered from 

the Constitution, the FCA, and caselaw. Thus, the third Cheney factor 

is met.  

III. If this Court does not direct dismissal, this Court should issue 

a writ directing the district court to certify its order denying the motion 

to dismiss for interlocutory appeal under 28 U.S.C. § 1292(b). 
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The Cheney requirements for a writ are satisfied here: (A) the 

United States has “no other adequate means for relief”; (B) immediate 

appellate review of the FCA interpretation is “appropriate” for the 

reasons stated above; and (C) the United States’ right to the writ is 

“clear and indisputable” because the district court was required to 

certify the order for interlocutory appeal.  

A. The United States has no adequate means for relief. The 

district court has denied certification under 28 U.S.C. § 1292(b). A writ 

of mandamus is the only means for certification. Thus, the first Cheney 

factor is met.  

B. Mandamus is appropriate. When a district court refuses to 

perform its statutory duty under §1292(b), as the district court did here, 

a writ is warranted. See Parkinson v. April Indus., Inc., 520 F.2d 650, 

660 (2d Cir. 1975). Mandamus is particularly appropriate here because 

this issue implicates constitutional questions. See, e.g., In re Trump, 928 

F.3d 360 (4th Cir. 2019), reh’g en banc granted, 780 F. App’x 36 (4th Cir. 

2019). Thus, the second Cheney factor is met. 

C. The United States has a “clear and indisputable” right to relief 

because the district court abused its discretion. Section 1292(b) requires 

certification of an order for appellate review before the final judgment if 

three statutory conditions are met. (1) The issue is a “controlling 

question of law”; (2) resolution of the issue “materially advances the 
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ultimate termination of the litigation”; and (3) there exists a 

“substantial ground for difference of opinion” on the issue. 28 U.S.C. § 

1292(b). The United States sought certification on the order denying the 

motion to dismiss. Because all three statutory requirements are met, the 

district court erred in denying certification.  

When all three statutory requirements are met, the district court 

“shall” certify the order under § 1292(b). “Shall” is an imperative and 

requires certification. See, e.g. Ahrenholz v. Bd. of Trs., 219 F.3d 674, 

677 (7th Cir. 2000). Because the three § 1292(b) requirements are met 

here, the district court was required to certify. 

First, the district court correctly found that the question at 

issue—the proper interpretation of what the FCA requires the United 

States to show when dismissing a qui tam action—was a “controlling 

question of law.” JA-32.  

Second, it correctly found that the motion to dismiss would 

“materially advance[]” the termination of the litigation. Id.  

The district court, however, denied the petition because it found 

that the third § 1292(b) condition, requiring a “substantial ground for 

difference of opinion,” was not met. Id. This constitutes an abuse of 

discretion. The court was required to find that a substantial ground for 

disagreement existed because (i) the district court’s ruling was contrary 

to the weight of precedent and (ii) there is a circuit split on the issue. 
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The district court refused to apply these analyses. Instead, it 

erroneously reasoned that because it believed its ruling was correct, 

there was no “substantial ground for disagreement.” Id.; see also Trump, 

928 F.3d at 371 (rejecting this reasoning). 

 The three § 1292(b) requirements are met, and the district court 

was required to certify its order for interlocutory appeal. Failure to do 

so was an abuse of discretion, and the United States has a “clear and 

indisputable” right to relief. Thus, the third Cheney factor is met. 

 Because the United States meets the three Cheney factors, this 

Court should issue a writ directing the district court to certify its order. 

This Court should then accept the appeal under § 1292(b) and review 

the United States’ motion to dismiss under the traditional standard of 

review. 

ARGUMENT 

I. The Supreme Court Established a Three-Pronged Test to 
Evaluate Mandamus Petitions. 

 Appellate courts can issue writs of mandamus to direct district 

courts under the All Writs Act. Mandamus is a “useful safety valve for 

promptly correcting serious errors.” Mohawk Indus., Inc. v. Carpenter, 

558 U.S. 100, 111 (2009). The Supreme Court outlined a three-part test 

for when writs will issue: (1) the petitioner must have “no other 

adequate means to attain the relief he desires”; (2) the writ must be 

“appropriate under the circumstances”; and (3) the petitioner must have 
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a “clear and indisputable” right to relief. Cheney, 542 U.S. at 380–81 

(quoting Kerr, 426 U.S. at 403); accord In re U.S., 139 S. Ct. 452, 452 

(2018). In introducing the Cheney factors, courts sometimes describe 

mandamus as requiring “extraordinary” circumstances where a district 

court’s decision amounts to a “clear abuse of discretion” or a “judicial 

usurpation of power.” Cheney, 542 U.S. at 380 (quoting Will v. United 

States, 389 U.S. 90, 95 (1967); Bankers Life & Casualty Co. v. Holland, 

346 U.S. 379, 383 (1953)). The Supreme Court’s three-part test is “a 

means of implementing the rule that the writ will issue only in 

extraordinary circumstances.” Kerr, 426 U.S. at 403. 

Modern mandamus doctrine is rooted in judicial efficiency—a 

departure from its historical justifications. In the past, mandamus writs 

named judges themselves as respondents, which had the “unfortunate 

consequence of making the judge a litigant, forced [either] to obtain 

personal counsel,” Ex parte Fahey, 332 U.S. 258, 260 (1947), or to rely 

on the very litigants before his or her court for legal defense on appeal, 

Kerr, 426 U.S. at 402. Avoiding this “unfortunate consequence” rendered 

mandamus rare. This “unfortunate consequence” no longer exists. In 

1996, the Federal Rules of Appellate Procedure ceased treating judges 

as litigants. FED. R. APP. P. 21 advisory committee’s note to 1996 

amendment. 

With the judges-cum-litigants concern alleviated, the remaining 
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justification for mandamus relief’s relative rarity is the promotion of 

judicial efficiency. See Kerr, 426 U.S. at 403; In re Briscoe, 448 F.3d 201, 

212 (3d Cir. 2006) (citing only judicial efficiency, not judicial discomfort). 

II. This Court Should Grant a Writ of Mandamus Directing the 
District Court to Dismiss the Qui Tam Action.  

Because all three Cheney factors are met, the United States 

respectfully asks this Court to issue a writ of mandamus directing the 

district court to dismiss Relator’s qui tam action.  

A. The United States has “No Other Adequate Means” for 
Relief. 

For a writ to issue, “the party seeking issuance of the writ [must] 

have no other adequate means to attain the [desired] relief.” Cheney, 542 

U.S. at 380 (quoting Kerr, 426 U.S. at 403). The United States seeks 

immediate dismissal, avoiding (1) discovery burdens and (2) 

constitutional harms. These harms cannot be avoided without a writ of 

mandamus.  

The United States cannot obtain adequate relief through 

interlocutory appeal. The United States moved to dismiss the qui tam 

action, JA-27, but the district court denied the motion and refused to 

certify its denial for interlocutory appeal under § 1292(b). JA-32. 

Because the denial of the motion to dismiss “has not been certified for 

interlocutory appeal under 28 U.S.C. § 1292(b), [the petitioner] has no 

adequate means to obtain review.” Valenzuela-Gonzalez, 915 F.2d at 
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1279. 

The United States cannot obtain adequate relief through an 

appeal after final judgment for three reasons. First, the United States 

is barred from appealing a final judgment under the FCA when, as here, 

it is not a party to the qui tam litigation. See Eisenstein, 556 U.S. at 937. 

Second, even if the United States could somehow appeal the final 

judgment, it would not be able to appeal denial of the motion to dismiss. 

See Foy v. Schantz, Schatzman & Aaronson, P.A., 108 F.3d 1347, 1350 

(11th Cir. 1997) (“[T]he denial of a motion to dismiss is not a [reviewable] 

final order.”). Finally, the United States will not be able to remedy 

discovery burdens, see In re Roman Catholic Diocese, 745 F.3d at 37, or 

constitutional harms on appeal.  

The United States has no other means to obtain pre-judgment 

relief and no ability to appeal a final judgment, which would still be 

inadequate. Thus, the first Cheney factor is met. 

B. Mandamus is “Appropriate Under the Circumstances.” 

A writ must be “appropriate under the circumstances.” Cheney, 

542 U.S. at 381. This open-ended consideration keeps mandamus 

flexible enough to serve as a “safety valve for promptly correcting serious 

errors.” Mohawk, 558 U.S. at 111 (2009). Specifically, the 

appropriateness prong helps “prevent a lower court from interfering 

with a coequal branch’s ability to discharge its constitutional 
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responsibilities,” Cheney, 542 U.S. at 382, and also helps resolve new 

and important legal issues, see In re Steinhardt Partners, L.P., 9 F.3d 

230, 233 (2d Cir. 1993). The current case raises serious constitutional 

issues and would resolve important legal issues within the Ames Circuit. 

Mandamus is therefore appropriate.  

1. The District Court Improperly Interfered with the 
Executive Branch. 

Courts often issue mandamus amidst constitutional concerns. 

When a case “implicates the separation of powers, the Court of Appeals 

must also ask . . . whether the District Court’s actions constituted an 

unwarranted impairment of another branch in the performance of its 

constitutional duties.” Cheney, 542 U.S. at 390. This helps avoid 

“occasion[s] for constitutional confrontation between two branches of the 

Government,” United States v. Nixon, 418 U.S. 683, 692 (1974), which 

“should be avoided whenever possible,” Cheney, 542 U.S. at 390. 

“Unwarranted impairment” of the executive is a low bar, satisfied when, 

for example, a district court’s decision threatens to impose discovery 

burdens on the executive branch or limit executive prerogatives. See id. 

at 385–86.  

Denying the United States the authority to dismiss a qui tam 

action brought in its own name constitutes an “unwarranted 

impairment” of the Executive’s enforcement duties. See U.S. CONST., art. 

II, § 3, cl. 5 (“Take Care Clause”). The Supreme Court “has recognized 
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on several occasions over many years that [the Executive’s] decision not 

to prosecute or enforce, whether through civil or criminal process, is a 

decision generally committed to [the Executive’s] absolute discretion.” 

Heckler, 470 U.S. at 831. For this reason, the Executive’s “decision[] to 

refuse enforcement” is “unsuit[able] for judicial review.” Id.  

The district court denied the United States’ motion to dismiss 

despite the United States’ discretion to dismiss qui tam actions. JA-27. 

This denial compels the United States to undertake an enforcement 

action it did not choose, with a private citizen it did not choose, in a 

matter it believes to be against its best interests.   

2. This Case is in Line with Long-Standing Historical 
Mandamus Practice. 

In Peru, the Supreme Court issued a writ of mandamus directing 

a district court to dismiss a case. 318 U.S. at 590. In that case, the 

Executive had determined that allowing libel litigation (that it was not 

a party to) to proceed would harm the United States. Id. at 581. It made 

a formal policy decision to seek dismissal. Id. In this case, the United 

States has similarly made a formal policy decision to seek dismissal. JA-

17. The United States has determined that allowing this qui tam 

litigation (to which it is not a party) to continue would harm the United 

States. Id. In Peru, the district court contravened the Executive’s wishes 

and refused to dismiss the action, warranting mandamus relief. 318 U.S. 

at 581–82. So too here, the district court contravened the Executive’s 
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wishes and refused to dismiss the case. JA-27. Mandamus is warranted 

here as well.  

3. The District Court’s Decision Conflicts with 
Previous Precedent Upholding the 
Constitutionality of the FCA’s Qui Tam Provision. 

 The district court’s decision threatens to undermine a line of 

appellate cases upholding the FCA’s qui tam provision. Mandamus is 

appropriate to avoid this result.  

Courts have explicitly premised the constitutionality of the FCA’s 

qui tam provision on the government’s “significant control over litigation 

pursued” by relators, even “in cases where it [is] not an intervener.” 

Riley v. St. Luke’s Episcopal Hosp., 252 F.3d 749, 753 (5th Cir. 2001). 

More specifically, the Fifth, Ninth, and Tenth Circuits have cited the 

United States’ “unilateral power to dismiss an action,” and ability to 

“veto settlements without intervening” as essential components of 

Executive control that “save the FCA from being unconstitutional.” 

Ridenour, 397 F.3d at 934 (quoting Riley, 252 F.3d at 753; U.S. ex rel. 

Kelly v. Boeing Co., 9 F.3d 743, 754 (9th Cir. 1993)). 

The United States sought to exercise control over litigation 

pursued in the name of the United States by dismissing Relator’s qui 

tam action. JA-17, 27. In denying this motion, the district court 

undermined the Executive’s “significant control over litigation pursued 

[by relators],” Riley, 252 F.3d at 753, throwing the FCA’s 
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constitutionality into question. Because the district court’s holding 

“would place the FCA on constitutionally unsteady ground,” Ridenour, 

397 F.3d at 934, it is appropriate for this Court to issue a writ of 

mandamus. 

4. Mandamus Would Resolve an Important Legal 
Question in the Ames Circuit. 

Writs of mandamus often issue in cases where “[t]he circuit has 

not previously resolved [an] important question.” Steinhardt, 9 F.3d at 

233. 

The Ames Circuit has not decided when the government may 

dismiss qui tam claims under the FCA. JA-22. In In re Itron, Inc., 883 

F.3d 553 (5th Cir. 2018), the Fifth Circuit granted mandamus because 

the case was “important” since the court “rarely [had] the opportunity to 

address the nuances of [its] implied waiver doctrine.” Id. at 568. The 

petition before this Court presents a rare opportunity to address the 

nuances of the Ames Circuit’s qui tam doctrine. The opportunity to 

address the government’s ability to dismiss a qui tam action over a 

relator’s objection can only come before this Court in cases where, as 

here, a motion to intervene has been denied, a motion to dismiss has 

been denied, and the United States petitions for a writ. As in Itron, the 

unique opportunity to clarify Ames Circuit doctrine makes this an 

“important” case warranting mandamus relief.  

In sum, mandamus would prevent improper interference with the 
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executive branch, align with historical precedent, preserve an important 

element of the FCA, and resolve an unsettled issue of law in the Ames 

Circuit. Thus, the second Cheney factor is met. 

C. The United States has a “Clear and Indisputable” Right 
to Relief.  

A petitioner must have a “clear and indisputable” right to relief 

for a writ to issue. Cheney, 542 U.S. at 380. This requirement is satisfied 

when a district court has “abused its discretion” by basing its ruling “on 

an erroneous view of the law” or “render[ing] a decision that cannot be 

located within the range of permissible decisions.” Linde, 706 F.3d at 

107. Here, the statutory language, precedent, and the Constitution 

compel dismissal and foreclose the unprecedented standard invented by 

the district court.  

1. Under the Plain Language of the FCA and 
Prevailing Precedent, the United States’ Right to a 
Motion to Dismiss is “Clear and Indisputable.” 

Courts have developed two distinct, highly deferential standards 

to understand the government’s dismissal authority under the FCA. The 

first standard, adopted by the D.C. Circuit in Swift, grants the 

government an “unfettered right” to dismiss qui tam actions. 318 F.3d 

at 252. The second standard, adopted by the Ninth Circuit in Sequoia, 

permits limited judicial review of the government’s motion to dismiss to 

determine if a “rational relation” exists between dismissal and a “valid 

government purpose.” 151 F.3d at 1145. Though Swift best comports 
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with the FCA, this Court need not choose between the standards to find 

that the United States has a “clear and indisputable” right to dismissal. 

a. The FCA’s Plain Language Grants the United 
States an Unfettered Right to Dismiss Qui Tam 
Claims, as Held in Swift. 

Courts must “give effect to the clear meaning of statutes as 

written.” Star Athletica, L.L.C. v. Varsity Brands Inc., 137 S.Ct. 1002, 

1010 (2017). The Supreme Court has consistently interpreted the FCA 

in line with its plain text, irrespective of the results. See, e.g., Kellogg 

Brown & Root Servs., Inc. v. U.S., ex rel. Carter, 135 S.Ct. 1970, 1979–

80 (2015).  

As the D.C. Circuit recognized in Swift, the FCA gives the 

government an “unfettered right” to dismiss qui tam claims. 318 F.3d at 

252. This right exists even when the United States has not intervened. 

See infra pp. 31–32. Section 3730(c)(2)(A) states in no uncertain terms: 

“[t]he government may dismiss the [qui tam] action notwithstanding the 

objections of the person initiating the action.” 31 U.S.C. § 3730(c)(2)(A). 

Section 3730(c)(2)(A) places only two narrow, procedural limitations on 

the government’s right to dismiss, neither of which involves 

discretionary judicial limitations. First, the relator must be “notified by 

the Government of the filing of the motion [to dismiss].” Id. Second, the 

court must “provide[] the person with an opportunity for a hearing.” Id. 

Both requirements were plainly met when the court held a hearing on 
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the motion on November 8th, 2019. JA-17. Where these two 

requirements are met, the court must grant dismissal. 

Here, the district court invented a third requirement not 

authorized by the text: judicial imprimatur. This substantive hurdle is 

unprecedented, unwarranted, and different in kind from the procedural 

requirements in the section’s text. This extra-textual reading is beyond 

the power of the court. See United States v. Smith, 499 U.S. 160, 167 

(1991) (“Where Congress explicitly enumerates certain exceptions . . . , 

additional exceptions are not to be implied.”); ANTONIN SCALIA AND 

BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 

93 (2012) (“The principle that a matter not covered is not covered is so 

obvious that it seems absurd to recite.”). 

Had Congress wished to create a third requirement, it would have 

done so itself. Sub-section (A) of § 3730(c)(2), the government-dismissal 

section at issue in this case, differs crucially from adjacent sections that 

explicitly assign the court a gatekeeping role. The subsequent section 

states that before the government can settle an action over the relator’s 

objection, “the court [must] determine[] . . . that the proposed settlement 

is fair, adequate, and reasonable.” 31 U.S.C. § 3730(c)(2)(B). Similarly, 

an earlier section specifies that when the relator wishes to dismiss the 

action, “the court . . . [must] give written consent to the dismissal.” 31 

U.S.C. § 3730(b)(1).  Sub-section (A), the government-dismissal section, 
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lacks any language authorizing judicial gatekeeping. In asserting a 

judicial role in dismissal, JA-27, the district court based its ruling on a 

“clearly erroneous view of the law.” This Court should therefore grant 

mandamus.  

b. Constitutional Considerations Require Reading 
the FCA to Grant the United States Unfettered 
Discretion to Dismiss FCA Claims, as Found in 
Swift.  

Constitutional considerations reinforce Swift’s interpretation 

that the FCA grants the United States an unfettered right to dismiss 

qui tam actions. It is the “duty of federal courts” to avoid serious doubts 

of constitutionality whenever possible, “in order to save [statutes] from 

constitutional infirmities.” Morrison v. Olson, 487 U.S. 654, 682 (1988).  

The district court’s construction of the FCA “would render the 

FCA constitutionally infirm.” Ridenour, 397 F.3d at 932; see supra pp. 

20–21. Courts have found the FCA constitutional precisely because it 

grants the government an unfettered right to dismiss cases. Kelly, 9 F.3d 

at 757 (holding that the FCA does not violate the Constitution because 

it affords the Executive “control over qui tam relators.”). Despite these 

admonitions, the district court interpreted the FCA as denying the 

government an unfettered right over qui tam relators. JA-27. The 

district court’s restrictive interpretation “depriv[ed] the Executive 

Branch of its historical prerogative to decide which cases should go 

forward in the name of the United States.” Swift, 318 F.3d at 253; see 
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supra pp. 18–19. Construing the FCA in a way that raises serious doubts 

about its constitutionality, as the district court did here, is patently 

erroneous and warrants mandamus relief.  

c. Granting the Government’s Motion to Dismiss Is 
Also Compulsory Under the Sequoia Test. 

To dismiss a qui tam action under the test set out in Sequoia, the 

United States need only (1) identify “a valid government purpose” and 

(2) indicate a “rational relation between dismissal and accomplishment 

of the purpose.” 151 F.3d at 1145. The Sequoia standard is not 

“particularly arduous,” Nasuti ex rel. U.S. v. Savage Farms, Inc., No. 12-

30121-GAO, 2014 WL 1327015, at *10 (D. Mass. Mar. 27, 2014), and 

accords “substantial deference” to the government. United States ex rel. 

Graves v. Internet Corp. for Assigned Names & Numbers, Inc., 398 F. 

Supp. 3d 1307, 1312 (N.D. Ga. 2019); see also U.S. ex rel. Wickliffe v. 

EMC Corp., 473 F. App’x 849, 853 (10th Cir. 2012) (describing the 

Sequoia standard as only “slightly more restrictive” than the one in 

Swift). The United States need not prove a “tight fitting relationship” 

between dismissal and governmental purpose. Ridenour, 397 F.3d at 

937, a fact the district court ignored, JA-31 (requiring a “strong 

relationship”). Rather, “it is enough that there are plausible, or 

arguable, reasons supporting the agency decision [to move for 

dismissal].” Id.  
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Here, the United States presented three justifications that 

overcome the “plausible” and “arguable” standards for dismissal: (1) 

avoiding burdensome discovery; (2) conserving government resources 

amidst uncertain litigation outcomes; and (3) preserving contracting 

relationships in Ames. JA-18–19.  

The first two justifications alone satisfy the Sequoia test. Courts 

consistently hold that avoiding litigation costs and “preserving scarce 

[government] resources” constitute valid government purposes 

rationally related to dismissal. Stovall v. Webster Univ., No. 3:15-cv-

03530-DCC, 2018 WL 3756888, at *3 (D.S.C. Aug. 8, 2018); see also 

Sequoia, 151 F.3d at 1146. In Sequoia, the court permitted government 

dismissal of a qui tam action when the government sought to avoid 

litigation costs. 151 F.3d at 1146. Here, the United States sought to 

dismiss the case to avoid litigation costs. JA-17. This justification passed 

muster in Sequoia itself. 151 F.3d at 1146. It should have passed muster 

in the district court here as well. The district court therefore abused its 

discretion in denying the motion to dismiss, warranting mandamus 

relief.  

Additionally, courts have found that assessments of the 

government’s interests can be holistic, and do not require any 

“mathematical calculation.” United States v. Gilead Scis., Inc., No. 11-

cv-00941-EMC, 2019 WL 5722618, at *7 (N.D. Cal. Nov. 5, 2019). In 
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Stovall, a court granted the United States’ motion to dismiss a qui tam 

action under Sequoia because the government had a right to “allocate[] 

its resources as it [saw] fit.” 2018 WL 3756888 at *3. The court 

determined that weighing the litigation’s estimated costs and benefits 

was improper. Id.   Here, the United States sought to exercise its right 

to allocate its resources as it saw fit by dismissing Relator’s qui tam 

action. JA-19. The district court, however, engaged in a granular 

weighing of the litigation’s estimated costs and benefits. JA-31. Such 

weighing was improper in Stovall, and it was improper here. 

The third justification—preserving contractor relationships—

also satisfies the Sequoia test. Policy goals, such as promoting 

cooperation and preserving relationships with private industry, 

constitute “valid government purposes.” See, e.g., United States ex rel. 

Toomer v. TerraPower, LLC, No. 4:16-CV-00226-DCN, 2018 WL 

4934070, at *5 (D. Idaho Oct. 10, 2018). The Sequoia court itself found 

that “advanc[ing] the interests of the industry” by “end[ing] the 

divisiveness” caused by qui tam actions constituted a valid interest. 151 

F.3d at 1142.  

In Toomer, the district court dismissed a qui tam action and held 

that the government’s goal of “fostering public/private collaboration” 

with the defendants was a valid government purpose. 2018 WL 4934070 

at *5. Here, the United States justified its motion to dismiss on a fear of 
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undermining relations with Ames contractors. JA-19. Combined, these 

three contractors earn $400 million annually. JA-7. The prospective 

penalties—25% of the contractors’ total revenue—threaten to bankrupt 

all three contractors and derail future infrastructure projects. Even if 

these contractors avoid bankruptcy, they may become ineligible for 

future government contracts. See FAR 9.406-2(a)(1); JA-19. This case is 

stronger than Sequoia and Toomer because dismissal advances both the 

interests of the construction industry and preserves key relationships. 

JA-19. If the weaker considerations in Toomer and Sequoia warranted 

dismissal, so too do the stronger considerations here. Instead, the 

district court’s order omitted any mention or analysis of these 

relationship-based interests. JA-31–32. 

Because the government’s valid policy considerations are 

rationally related to its dismissal motion, the Sequoia standard is met. 

d. This Court Need Not Choose Between the 
Standards. 

This Court need not choose between the two standards to resolve 

this case—the government has a “clear and indisputable” right to 

dismissal under either. Both standards are “extremely deferential” to 

the government, United States ex rel. Surdovel v. Digirad Imaging 

Solutions, No. 07-0458, 2013 WL 6178987, at *2 (E.D. Pa. Nov. 25, 2013), 

and courts routinely grant the government’s motion for dismissal 

without determining which standard is most appropriate, see, e.g., 
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Chang, 938 F.3d at 387 (“We need not take a side in this circuit split 

because [the relator] fails even the more restrictive standard.”).  

If this court does choose a standard, the Swift standard is more 

appropriate because it faithfully follows the statutory text. See supra pp. 

23–26. By contrast, the Sequoia test is not derived from the statute. 

Sequoia, 151 F.3d at 1145 (acknowledging that the FCA “does not create 

a particular standard [limiting the government’s ability] for dismissal.”). 

But under either standard, the government’s right to dismissal is “clear 

and indisputable.” 

2. The Standard Adopted by the District Court is 
Erroneous and Violates the Plain Text of the FCA. 

The district court failed to use any accepted test. Instead, it 

manufactured a three-part test from whole cloth. Each element of its 

test is clearly erroneous. Before granting the motion to dismiss, the 

district court required the government to (1) show that Relator’s claim 

“lack[ed] merit”; (2) present new arguments; and (3) formally intervene. 

JA-30–31.  

 First, the district court’s requirement that the claim “lack[] merit” 

is contravened by the statutory text and relevant caselaw. Courts 

universally allow the government to dismiss qui tam actions irrespective 

of the underlying merits. See, e.g., Sequoia, 151 F.3d at 1146 (“We 

conclude that 31 U.S.C. § 3730(c)(2)(A) permits the government to 

dismiss a meritorious qui tam action.”); Ridenour, 397 F.3d at 936 
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(granting dismissal where the government “conceded the relators’ 

claims were meritorious”). Presented with this judicial consensus, the 

district court nonetheless insisted that the government could only 

dismiss if it showed that Relator’s claim “lack[ed] merit.” JA-30–31. 

Therefore, the court’s first prong was a clear abuse of discretion, 

warranting mandamus. 

 Second, the district court invented the requirement that the 

government present “arguments for dismissal that it did not know about 

before [it declined to intervene]” based on no authority—no precedent, 

statutory language, or constitutional provision. JA-31. Because the 

court implemented a requirement unmoored to legal reasoning or 

precedent, it committed clear legal error. See Itron, 883 F.3d at 568. 

Therefore, the court’s second prong was also a clear abuse of discretion, 

warranting mandamus. 

Third, the district court’s requirement that the United States 

formally intervene to dismiss the action contravenes the text of the FCA, 

consensus amongst courts of appeals, and the Constitution. The FCA 

requires intervention only where the United States wishes to “proceed 

with the action.” 31 U.S.C. § 3730(b)(2). In moving to dismiss, “the 

government did not seek to proceed with the qui tam [action]; it sought 

to end it.” U.S. ex rel. Schweizer v. Oce N.V., 677 F.3d 1228, 1233 (D.C. 

Cir. 2012) (emphasis added) (citations omitted). Intervention is 
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therefore unnecessary. Id. Every circuit to consider the issue has found 

that the government can dismiss qui tam actions without first 

intervening. See, e.g., Ridenour, 397 F.3d at 933 (“[N]othing in the 

language of [the FCA] suggest[s] the authority of the Government to 

dismiss a qui tam action is dependent upon prior intervention.”); Kelly, 

9 F.3d at 753 n.10; Schweizer, 677 F.3d at 1233. Moreover, “requiring 

intervention for cause before dismissal . . . would render the FCA 

constitutionally infirm.” Ridenour, 397 F.3d at 932; see supra pp. 18–19. 

Opposed by the statutory text, overwhelming precedent, and the 

Constitution, the district court nonetheless decided to require 

intervention. JA-30. Therefore, the court’s third prong was a clear abuse 

of discretion, warranting mandamus. 

A court that ignores precedent and misapplies the law commits a 

clear abuse of discretion, warranting mandamus. In re Volkswagen of 

Am., Inc., 545 F.3d 304, 309 (5th Cir. 2008). The district court was 

required to grant dismissal under the FCA and Constitution. Thus, the 

third Cheney factor is met. 

III. At a Minimum, this Court Should Grant a Writ of Mandamus 
Directing the District Court to Certify its Denial of the 
Motion to Dismiss for Interlocutory Appeal. 

 Because all three Cheney factors are met, the United States asks 

this Court to issue a writ of mandamus directing the district court to 
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certify its order denying the motion to dismiss for § 1292(b) interlocutory 

appeal.  

A. The United States has “No Other Adequate Means” 
for Relief. 

“[T]he party seeking issuance of the writ [must] have no other 

adequate means to attain the [desired] relief.” Cheney, 542 U.S. at 380 

(quoting Kerr, 426 U.S. at 403). The district court denied § 1292(b) 

certification, JA-32, the only other means of obtaining interlocutory 

appeal. Therefore, a writ of mandamus requiring § 1292(b) certification 

is the only way to obtain an interlocutory appeal in this case. See 

Valenzuela-Gonzalez, 915 F.2d at 1279.  

In addition, there is no “adequate” alternative, both because the 

United States would not have standing to appeal the ruling at the time 

of final judgment, see supra p. 17, and because the United States could 

not appeal the question of certification after final judgment, cf. supra p. 

17. See, e.g., Trump, 928 F.3d at 372 (granting mandamus on § 1292(b) 

certification). Thus, the first Cheney factor is met. 

B.  Mandamus is “Appropriate Under the Circumstances.” 

 This case presents an “extraordinary” case meriting mandamus 

for certification under § 1292(b). Section 1292(b) requires that the 

district court certify an order for it to be heard on appeal. When an 

“obdurate” district court judge refuses to certify an issue that meets the 

certification requirements, “there remains the ultimate remedy of 
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mandamus.” Parkinson, 520 F.2d at 660 (quoting Hackett v. Gen. Host 

Corp., 455 F.2d 618, 624 (3d Cir. 1972)). In declining to certify the order, 

the district court ignored precedent and refused to perform its statutory 

duties, see infra pp. 34–44, making the ultimate remedy of mandamus 

appropriate. 

In addition, mandamus directing the district court to certify its 

order is appropriate as it provides an alternate avenue for review of this 

constitutionally fraught issue. See supra pp. 18–21; see also Trump, 928 

F.3d 371–72 (finding mandamus on § 1292(b) certification appropriate 

because the issue for certification raised constitutional concerns). As 

such, if this Court does not issue a writ directly on the motion to dismiss, 

a writ for certification of interlocutory appeal is appropriate to review 

the underlying constitutional questions directly. Thus, the second 

Cheney factor is met. 

C. The United States has a “Clear and Indisputable” Right 
to Relief.  

This Court may issue a writ “if a district court committed a clear 

and indisputable abuse of its discretion.” Linde, 706 F.3d at 107. “A 

district court abuses its discretion if it [bases] its ruling on an erroneous 

view of the law” or “render[s] a decision that cannot be located within 

the range of permissible decisions.” Id. The district court did both. 

Under 28 U.S.C. § 1292(b), the district court “shall” certify an 

issue for interlocutory appeal when three statutory requirements are 
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met: (1) the issue must be a “controlling question of law”; (2) 

interlocutory appeal must “materially advance the ultimate termination 

of the litigation”; and (3) a “substantial ground for difference of opinion” 

must exist. Because all three requirements are satisfied here, the court 

was required to certify. The district court’s failure to certify was, 

therefore, an unmistakable abuse of discretion, and the United States 

has a “clear and indisputable” right to relief.  

1. Section 1292(b) Compels Certification When its 
Statutory Requirements Are Met. 

When all three statutory requirements are met, the district court 

is required to certify the issue for interlocutory appeal under 28 U.S.C. 

§ 1292(b).  

In its initial analysis, the district court has bounded discretion in 

determining whether the statutory requirements are met, but 

“‘discretion is rarely without limits,’ even when the statute ‘does not 

specify any limits upon the district courts’ discretion.’” Halo Elecs., Inc. 

v. Pulse Elecs., Inc., 136 S. Ct. 1923, 1931–32 (2016) (citation omitted); 

see also White v. Nix, 43 F.3d 374, 376 (8th Cir. 1994) (finding “the 

district court abused its discretion” in § 1292(b) ruling).  

Any discretion granted to district courts evaporates once the 

statutory requirements are met. See 28 U.S.C. § 1292(b) (noting a 

district court “shall” certify in those instances); see also Trump, 928 F.3d 

at 372 (noting that courts must certify the issue for interlocutory appeal 
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when the threshold requirements are met). Refusing to certify the order 

in those instances is a “clear abuse of discretion,” and the United States’ 

right to the writ is “clear and indisputable.”  

Such a reading is supported by the plain language of the statute, 

which states that a district court “shall” certify the order when the 

statutory conditions are met. 28 U.S.C. § 1292(b). “Shall . . . creates an 

obligation impervious to judicial discretion.” Lexecon Inc. v. Milberg 

Weiss Bershad Hynes & Lerach, 523 U.S. 26, 35 (1998) (citations 

omitted). This language leaves no room for discretion once the conditions 

are met—it compels the district court to certify. See Kingdomware 

Techs., Inc. v. United States, 136 S. Ct. 1969, 1977 (2016) (“‘[S]hall’ 

imposes a mandatory duty.”). 

Specifically in the context of § 1292(b), courts of appeals have 

interpreted “shall” as an imperative, “emphasiz[ing] the duty of the 

district court . . . to allow an immediate appeal to be taken when the 

statutory criteria are met.” Ahrenholz, 219 F.3d at 677; see also Trump, 

928 F.3d at 372 (“[Section] 1292(b) . . . mandat[es] certification when the 

statutory criteria are met.”); Fernandez-Roque v. Smith, 671 F.2d 426, 

432 (11th Cir. 1982). Here, the statutory requirements are met; 

therefore, the “district court[] should not [have] hesitate[d] to certify an 

interlocutory appeal.” Mohawk, 558 U.S. at 111 (2009). 

 



 
 
 

37 

2. The Statutory Requirements for § 1292(b) 
Certification Are Met. 

a. The District Court Correctly Held that the 
Issue is a “Controlling Question of Law.” 

As the district court acknowledged, the question of what the 

United States must do to dismiss a qui tam action under the FCA 

constitutes a “controlling question[] of law.” JA-32.  

First, the issue presents a question of law. As used in § 1292(b), a 

“question of law . . . [is] a question of the meaning of a statutory or 

constitutional provision, regulation, or common law doctrine.” 

Ahrenholz, 219 F.3d at 676. The district court, in assessing the motion 

to dismiss, interpreted the FCA. See JA-30–32 (assessing the statutory 

requirements of the FCA, including whether it requires the United 

States to intervene prior to dismissal, and under what standard of 

review to evaluate the motion). The requirements imposed by the FCA 

is a pure question of statutory interpretation—not based on the specific 

facts of the case, but rather on the text and meaning of the act itself. 

Second, the question of law is “controlling” since its resolution 

would end the litigation. See, e.g., Johnson v. Burken, 930 F.2d 1202, 

1206 (7th Cir. 1991) (finding that questions which narrow the scope of 

litigation satisfy this standard); Fannin v. CSX Transp., No. 88-8120, 

1989 WL 42583, at*5 (4th Cir. Apr. 26, 1989) (unpublished table 

decision) (noting dispositive motions satisfy this standard). Here, the 
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motion to dismiss—on which the United States requested certification—

would end the litigation entirely. See United States ex rel. Toomer v. 

TerraPower, LLC, No. 4:16-CV-00226-DCN, 2019 WL 6689888, at *3 (D. 

Idaho Dec. 6, 2019). 

In Toomer, the District Court of Idaho addressed this precise 

issue—the government’s dismissal power under the FCA when it has 

not intervened—holding that it was a “controlling question of law” and 

satisfied the first requirement of § 1292(b). Toomer, 2019 WL 6689888, 

at *3. Here, too, the question of what the United States must do to 

dismiss a qui tam action under the FCA is a “controlling question of 

law,” satisfying the first prong of § 1292(b).  

b. The District Court Correctly Found Appellate 
Review of the Issue Would “Materially Advance” 
Termination of the Litigation. 

“Of paramount importance is the [§ 1292(b)] requirement that 

immediate review will ‘materially advance the ultimate termination of 

the litigation.’” Fisons, Ltd. v. United States, 458 F.2d 1241, 1248 (7th 

Cir. 1972). As the district court correctly acknowledged, JA-32, an 

appellate ruling on the United States’ motion to dismiss will 

unquestionably meet this second prong, as a favorable ruling will end 

the litigation entirely. 
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Because the district court correctly acknowledged that the first 

two requirements of § 1292(b) are met, the only remaining question is 

whether a “substantial ground for disagreement” exists. 

c. There Was “Substantial Ground for Difference of 
Opinion,” and the District Court Abused its 
Discretion in Finding Otherwise. 

 “A substantial ground for difference of opinion exists where 

reasonable jurists might disagree on an issue’s resolution.” Reese v. BP 

Expl. (Alaska) Inc., 643 F.3d 681, 688 (9th Cir. 2011). Put another way, 

this inquiry evaluates whether there exists disagreement about “the 

correctness of the [district court’s] decision.” In re Miedzianowski, 735 

F.3d 383, 384 (6th Cir. 2013).  

In applying this standard, the district court abused its discretion 

in three ways. (i.) Because the district court’s ruling on the motion to 

dismiss is contrary to the weight of precedent, a finding of “substantial 

ground for difference of opinion” was required. (ii.) Because there is a 

circuit split on this issue, a finding of “substantial grounds for difference 

of opinion” was required. (iii.) The district court’s novel definition of 

“substantial ground for disagreement” was “based [] on an erroneous 

view of the law.” See Linde, 706 F.3d at 107. As such, the district court 

was required to find that there was a substantial ground for 

disagreement, and finding otherwise was a “clear and indisputable 

abuse of discretion.” See id.   
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i. Because the District Court’s Ruling Is 
Contrary to the Weight of Precedent, a 
Finding of “Substantial Ground for Difference 
of Opinion” Was Required. 

If there are cases “that conflict[] with the district court’s 

construction or application” then there is a substantial ground for 

difference of opinion. See Couch v. Telescope Inc., 611 F.3d 629, 633 (9th 

Cir. 2010); see also White, 43 F.3d at 378 (“[Plaintiff] has cited no law to 

the contrary [of the district court opinion].”). And “[i]f the district judge’s 

order runs counter to the weight of precedent, a finding of ‘substantial 

ground for difference of opinion’ must be made.” Note, Discretionary 

Appeals of District Court Interlocutory Orders: A Guided Tour through 

Section 1292(b) of the Judicial Code, 69 YALE L.J. 333, 342 (1959) 

(emphasis added) (analyzing the legislative history and treatment of the 

statute after its adoption). 

The district court’s legal conclusions flew in the face of every court 

of appeals decision on this issue. First, the weight of precedent conflicts 

with the district court’s belief that the United States must intervene 

before dismissing the qui tam action. See supra pp. 31–32. Every court 

of appeals that has considered the issue has found that intervention is 

not required to dismiss an action under the FCA. Id. The district court 

even acknowledged the appellate-court consensus but found that 

authority not personally “persuasive.” JA-30.  
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Second, the weight of precedent conflicts with the standard of 

review employed by the district court. Every court of appeals that has 

considered the issue has followed one of two tests. See United States ex 

rel. Brutus Trading, LLC v. Standard Chtd. Bank, 18 Civ. 11117, 2019 

U.S. Dist. LEXIS 221354, at *2 (S.D.N.Y. Dec. 23, 2019) (“Courts of 

Appeals have followed either the D.C. Circuit’s approach in [Swift] or 

the somewhat less deferential standard set out by the Ninth Circuit [in 

Sequoia].”); supra p. 29–30. In this case, the district court acknowledged 

the two accepted standards of review but—without citing any precedent 

in support of its idiosyncratic view—decided neither was correct. JA-31 

(finding Swift “unpersuasive” and noting it did not believe Sequoia 

“provides the correct standard”). The court itself acknowledge that its 

position conflicted with the weight of precedent, admitting that “the 

caselaw is stacked in the government’s favor here.” JA-22.  

The disagreement between the available precedent and the 

district court’s holding “is fundamental and obvious, and the district 

court’s suggestion to the contrary blinks reality.” Trump, 928 F.3d at 

371. The district court’s holding set forth novel legal theories on both the 

intervention requirement and standard of review, and under any 

established test the government’s motion would have been granted. See 

supra pp. 29–32. As in Trump, it is “undeniably the case” that a 

substantial ground for difference of opinion exists here. 926 F.3d at 371. 
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Deciding otherwise “cannot be located within the range of permissible 

decisions,” Linde, 706 F.3d at 107, and is an abuse of discretion. 

ii. The Existence of a Circuit Split on the Issue 
Required a Finding of “Substantial Ground 
for Difference of Opinion.” 

Courts consistently find that when the relevant circuit has not 

considered the question and the other circuits are split on an issue, there 

is substantial ground for difference of opinion. See, e.g., Miedzianowski, 

735 F.3d at 384; Couch, 611 F.3d at 633 (citing 3 FED. PROC., L. ED. § 

3:212 (2010)); Bryant v. Avado Brands, Inc., 187 F.3d 1271, 1275 (11th 

Cir. 1999). A circuit split proving “substantial ground for difference of 

opinion” requires nothing more than presenting the court with 

“conflicting and contradictory opinions.” White, 43 F.3d at 378 (citation 

omitted).  

The Ames Circuit has not established the standard of review for 

evaluating a government motion to dismiss a qui tam action. JA-32. The 

district court correctly noted that “other courts have resolved [this issue] 

differently.” Id. (citing the Ninth Circuit’s Sequoia test and the D.C. 

Circuit’s Swift test). The mere existence of competing standards 

establishes a substantial ground for difference of opinion on this 

question. Because this is the only “permissible decision[],” Linde, 706 

F.3d at 107, finding otherwise was an abuse of discretion. 
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iii. The District Court’s Novel Definition of 
“Substantial Ground for Difference of 
Opinion” is Based on An Erroneous View of 
the Law. 

The district court declined not only to follow established 

precedent on the standard for a motion to dismiss, but it refused to even 

apply the substantial-grounds-for-difference-of-opinion analysis. It 

rationalized its finding in eight words: “the Court is confident enough in 

its conclusions.” JA-32. This rationalization was “based [] on an 

erroneous view of the law,” Linde, 706 F.3d at 107, and constituted an 

abuse of discretion. 

To determine whether there exists a “substantial ground for 

difference of opinion,” courts must do more than assess their own 

reasoning—they must look to caselaw, or a lack of caselaw, for this 

analysis. See, e.g., Butler v. Directsat USA, LLC, 307 F.R.D. 445, 454 (D. 

Md. 2015) (“An issue presents a substantial ground for difference of 

opinion if courts . . . disagree.”). Though courts have some discretion, 

“[d]iscretion is not whim.” Halo, 136 S. Ct. at 1931.  

In Trump, the district court abused its discretion by “relying on 

its belief that it was unquestionably correct” rather than looking to 

caselaw. 928 F.3d at 369. Here, the district court reasoned based on its 

conviction alone, explicitly disregarding the caselaw the United States 

supplied. JA-32. Just like the district court in Trump, the district court 
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here abused its discretion. 928 F.3d at 369–71 (citing Halo, 136 S. Ct. at 

1931).  

There was “substantial ground for difference of opinion” under 

every possible construction of the caselaw. The district court is not at 

liberty to invent its own standard based solely on its own self-assurance. 

Because the district court’s position on the proper interpretation of the 

FCA is contradicted by all precedent and because a circuit split exists, 

the final prong of § 1292(b) is met.  

Accordingly, the United States meets all three of § 1292(b)’s 

statutory requirements, and the district court was required to certify 

this order. Failure to do so was a “clear abuse of discretion”; therefore, 

the United States’ right to relief is “clear and indisputable.” See Cheney, 

542 U.S. at 380, 381. Because all three Cheney factors are satisfied here, 

this Court should issue a writ of mandamus. 

D. This Court Should Consider the Issue of the Motion to 
Dismiss Under the Standard for Direct Review. 

Should the Court choose not to issue a writ directing the district 

court to certify the motion to dismiss directly, we respectfully ask that 

it issue a writ directing the district court to certify the issue for direct 

review. In the interests of judicial economy, the United States requests 

that this Court grant permission to hear the issue under § 1292(b), and 

review it under the de novo standard for direct review for questions of 

law. See Trump, 928 F.3d at 372 (“[R]ather than remand the case to the 
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district court simply to have it pointlessly go through the motions of 

certifying, we will take the district court’s orders as certified and 

[directly review the motion to dismiss.]”). 

CONCLUSION 

For the foregoing reasons, the United States respectfully requests that 

the Court: 

I. Issue a writ of mandamus directing the district court to grant the 

United States’ motion to dismiss the qui tam action. 

II. In the alternative, issue a writ of mandamus directing the district 

court to certify its order denying the motion to dismiss for 

interlocutory appeal under § 1292(b). 
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APPENDIX 

United States Constitution 

 
U.S. CONST., art. II, § 3, cl. 5 
 

He shall from time to time give to the Congress Information of the 
State of the Union, and recommend to their Consideration such 
Measures as he shall judge necessary and expedient; he may, on 
extraordinary Occasions, convene both Houses, or either of them, 
and in Case of Disagreement between them, with Respect to the 
Time of Adjournment, he may adjourn them to such Time as he 
shall think proper; he shall receive Ambassadors and other public 
Ministers; he shall take Care that the Laws be faithfully 
executed, and shall Commission all the Officers of the United 
States.  
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Federal Statutes 

 
All Writs Act, 28 U.S.C. § 1651 

(a) The Supreme Court and all courts established by Act of Congress 
may issue all writs necessary or appropriate in aid of their respective 
jurisdictions and agreeable to the usages and principles of law. 
(b) An alternative writ or rule nisi may be issued by a justice or judge 
of a court which has jurisdiction. 

 
Select Provisions of the False Claims Act, 31 U.S.C. §§ 3729–33  
Select Provisions of 31 U.S.C. § 3729 

 (a) Liability for Certain Acts.— 
(1) In general.—Subject to paragraph (2), any person who— 

(A) knowingly presents, or causes to be presented, a false or 
fraudulent claim for payment or approval; 
(B) knowingly makes, uses, or causes to be made or used, a 
false record or statement material to a false or fraudulent 
claim; 
(C) conspires to commit a violation of subparagraph (A), (B), 
(D), (E), (F), or (G); 
(D) has possession, custody, or control of property or money 
used, or to be used, by the Government and knowingly 
delivers, or causes to be delivered, less than all of that money 
or property; 
(E) is authorized to make or deliver a document certifying 
receipt of property used, or to be used, by the Government and, 
intending to defraud the Government, makes or delivers the 
receipt without completely knowing that the information on 
the receipt is true; 
(F) knowingly buys, or receives as a pledge of an obligation or 
debt, public property from an officer or employee of the 
Government, or a member of the Armed Forces, who lawfully 
may not sell or pledge property; or 
(G) knowingly makes, uses, or causes to be made or used, a 
false record or statement material to an obligation to pay or 
transmit money or property to the Government, or knowingly 
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conceals or knowingly and improperly avoids or decreases an 
obligation to pay or transmit money or property to the 
Government, 

is liable to the United States Government for a civil penalty 
of not less than $5,000 and not more than $10,000, as 
adjusted by the Federal Civil Penalties Inflation 
Adjustment Act of 1990 (28 U.S.C. 2461 note; Public Law 
104–410 [1]), plus 3 times the amount of damages which 
the Government sustains because of the act of that person. 

Select Provisions of 31 U.S.C. § 3730 
(a) Responsibilities of the Attorney General.— 
The Attorney General diligently shall investigate a violation under 
section 3729. If the Attorney General finds that a person has violated 
or is violating section 3729, the Attorney General may bring a civil 
action under this section against the person. 
(b) Actions by Private Persons.— 

(1) A person may bring a civil action for a violation of section 3729 
for the person and for the United States Government. The action 
shall be brought in the name of the Government. The action may 
be dismissed only if the court and the Attorney General give 
written consent to the dismissal and their reasons for consenting. 
(2) A copy of the complaint and written disclosure of substantially 
all material evidence and information the person possesses shall 
be served on the Government pursuant to Rule 4(d)(4) [1] of the 
Federal Rules of Civil Procedure. The complaint shall be filed in 
camera, shall remain under seal for at least 60 days, and shall not 
be served on the defendant until the court so orders. The 
Government may elect to intervene and proceed with the action 
within 60 days after it receives both the complaint and the 
material evidence and information. 
(3) The Government may, for good cause shown, move the court 
for extensions of the time during which the complaint remains 
under seal under paragraph (2). Any such motions may be 
supported by affidavits or other submissions in camera. The 
defendant shall not be required to respond to any complaint filed 
under this section until 20 days after the complaint is unsealed 
and served upon the defendant pursuant to Rule 4 of the Federal 
Rules of Civil Procedure. 
(4) Before the expiration of the 60-day period or any extensions 
obtained under paragraph (3), the Government shall— 
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(A) proceed with the action, in which case the action shall be 
conducted by the Government; or 
(B) notify the court that it declines to take over the action, in 
which case the person bringing the action shall have the right 
to conduct the action. 

(5) When a person brings an action under this subsection, no 
person other than the Government may intervene or bring a 
related action based on the facts underlying the pending action. 

(c) Rights of the Parties to Qui Tam Actions.— 
(1) If the Government proceeds with the action, it shall have the 
primary responsibility for prosecuting the action, and shall not be 
bound by an act of the person bringing the action. Such person 
shall have the right to continue as a party to the action, subject 
to the limitations set forth in paragraph (2). 
(2) 

(A) The Government may dismiss the action notwithstanding 
the objections of the person initiating the action if the person 
has been notified by the Government of the filing of the motion 
and the court has provided the person with an opportunity for 
a hearing on the motion. 
(B) The Government may settle the action with the defendant 
notwithstanding the objections of the person initiating the 
action if the court determines, after a hearing, that the 
proposed settlement is fair, adequate, and reasonable under 
all the circumstances. Upon a showing of good cause, such 
hearing may be held in camera. 
(C) Upon a showing by the Government that unrestricted 
participation during the course of the litigation by the person 
initiating the action would interfere with or unduly delay the 
Government’s prosecution of the case, or would be repetitious, 
irrelevant, or for purposes of harassment, the court may, in its 
discretion, impose limitations on the person’s participation, 
such as— 

(i) limiting the number of witnesses the person may call; 
(ii) limiting the length of the testimony of such witnesses; 
(iii) limiting the person’s cross-examination of witnesses; 
or 
(iv) otherwise limiting the participation by the person in 
the litigation. 
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(D) Upon a showing by the defendant that unrestricted 
participation during the course of the litigation by the person 
initiating the action would be for purposes of harassment or 
would cause the defendant undue burden or unnecessary 
expense, the court may limit the participation by the person in 
the litigation. 

(3) If the Government elects not to proceed with the action, the 
person who initiated the action shall have the right to conduct the 
action. If the Government so requests, it shall be served with 
copies of all pleadings filed in the action and shall be supplied 
with copies of all deposition transcripts (at the Government’s 
expense). When a person proceeds with the action, the court, 
without limiting the status and rights of the person initiating the 
action, may nevertheless permit the Government to intervene at 
a later date upon a showing of good cause. 
(4) Whether or not the Government proceeds with the action, 
upon a showing by the Government that certain actions of 
discovery by the person initiating the action would interfere with 
the Government’s investigation or prosecution of a criminal or 
civil matter arising out of the same facts, the court may stay such 
discovery for a period of not more than 60 days. Such a showing 
shall be conducted in camera. The court may extend the 60-day 
period upon a further showing in camera that the Government 
has pursued the criminal or civil investigation or proceedings 
with reasonable diligence and any proposed discovery in the civil 
action will interfere with the ongoing criminal or civil 
investigation or proceedings. 
(5) Notwithstanding subsection (b), the Government may elect to 
pursue its claim through any alternate remedy available to the 
Government, including any administrative proceeding to 
determine a civil money penalty. If any such alternate remedy is 
pursued in another proceeding, the person initiating the action 
shall have the same rights in such proceeding as such person 
would have had if the action had continued under this section. 
Any finding of fact or conclusion of law made in such other 
proceeding that has become final shall be conclusive on all parties 
to an action under this section. For purposes of the preceding 
sentence, a finding or conclusion is final if it has been finally 
determined on appeal to the appropriate court of the United 
States, if all time for filing such an appeal with respect to the 
finding or conclusion has expired, or if the finding or conclusion 
is not subject to judicial review. 
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Select Provisions from 28 U.S.C. § 1292 
(b) When a district judge, in making in a civil action an order not 
otherwise appealable under this section, shall be of the opinion that 
such order involves a controlling question of law as to which there is 
substantial ground for difference of opinion and that an immediate 
appeal from the order may materially advance the ultimate 
termination of the litigation, he shall so state in writing in such 
order. The Court of Appeals which would have jurisdiction of an 
appeal of such action may thereupon, in its discretion, permit an 
appeal to be taken from such order, if application is made to it within 
ten days after the entry of the order: Provided, however, That 
application for an appeal hereunder shall not stay proceedings in the 
district court unless the district judge or the Court of Appeals or a 
judge thereof shall so order. 

 
Select Provisions from 48 CFR § 9.406-2 

The debarring official may debar - 
(a) A contractor for a conviction of or civil judgment for - 

(1) Commission of fraud or a criminal offense in connection 
with- 

(i) Obtaining; 
(ii) Attempting to obtain; or 
(iii) Performing a public contract or subcontract[.] 
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Federal Rules of Appellate Procedure 

Select Provisions of Fed. R. App. P. 21. 
(a) Mandamus or Prohibition to a Court: Petition, Filing, Service, 
and Docketing. 

(1) A party petitioning for a writ of mandamus or prohibition 
directed to a court must file a petition with the circuit clerk and 
serve it on all parties to the proceeding in the trial court. The 
party must also provide a copy to the trial-court judge. All parties 
to the proceeding in the trial court other than the petitioner are 
respondents for all purposes. 
(2) 

(A) The petition must be titled “In re [name of petitioner].” 
(B) The petition must state: 

(i) the relief sought; 
(ii) the issues presented; 
(iii) the facts necessary to understand the issue presented 
by the petition; and 
(iv) the reasons why the writ should issue. 

(C) The petition must include a copy of any order or opinion or 
parts of the record that may be essential to understand the 
matters set forth in the petition. 

(3) Upon receiving the prescribed docket fee, the clerk must 
docket the petition and submit it to the court. 

(b) Denial; Order Directing Answer; Briefs; Precedence. 
(1) The court may deny the petition without an answer. 
Otherwise, it must order the respondent, if any, to answer within 
a fixed time. 
(2) The clerk must serve the order to respond on all persons 
directed to respond. 
(3) Two or more respondents may answer jointly. 
(4) The court of appeals may invite or order the trial-court judge 
to address the petition or may invite an amicus curiae to do so. 
The trial-court judge may request permission to address the 
petition but may not do so unless invited or ordered to do so by 
the court of appeals. 
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(5) If briefing or oral argument is required, the clerk must advise 
the parties, and when appropriate, the trial-court judge or amicus 
curiae. 
(6) The proceeding must be given preference over ordinary civil 
cases. 
(7) The circuit clerk must send a copy of the final disposition to 
the trial-court judge. 

Fed. R. App. P. 21, Select Notes of Advisory Committee on 
Rules—1996 Amendment 

In most instances, a writ of mandamus or prohibition is not actually 
directed to a judge in any more personal way than is an order 
reversing a court’s judgment. Most often a petition for a writ of 
mandamus seeks review of the intrinsic merits of a judge’s action and 
is in reality an adversary proceeding between the parties. See, e.g., 
Walker v. Columbia Broadcasting System, Inc., 443 F.2d 33 (7th Cir. 
1971). In order to change the tone of the rule and of mandamus 
proceedings generally, the rule is amended so that the judge is not 
treated as a respondent. The caption and subdivision (a) are 
amended by deleting the reference to the writs as being “directed to 
a judge or judges.” 
Subdivision (a). Subdivision (a) applies to writs of mandamus or 
prohibition directed to a court, but it is amended so that a petition 
for a writ of mandamus or prohibition does not bear the name of the 
judge. The amendments to subdivision (a) speak, however, about 
mandamus or prohibition “directed to a court.” This language is 
inserted to distinguish subdivision (a) from subdivision (c). 
Subdivision (c) governs all other extraordinary writs, including a 
writ of mandamus or prohibition directed to an administrative 
agency rather than to a court and a writ of habeas corpus. 
The amendments require the petitioner to provide a copy of the 
petition to the trial court judge. This will alert the judge to the filing 
of the petition. This is necessary because the trial court judge is not 
treated as a respondent and, as a result, is not served. A companion 
amendment is made in subdivision (b). It requires the circuit clerk to 
send a copy of the disposition of the petition to the trial court judge. 
Subdivision (b). The amendment provides that even if relief is 
requested of a particular judge, although the judge may request 
permission to respond, the judge may not do so unless the court 
invites or orders a response. 
The court of appeals ordinarily will be adequately informed not only 
by the opinions or statements made by the trial court judge 
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contemporaneously with the entry of the challenged order but also 
by the arguments made on behalf of the party opposing the relief. 
The latter does not create an attorney-client relationship between 
the party’s attorney and the judge whose action is challenged, nor 
does it give rise to any right to compensation from the judge. 
If the court of appeals desires to hear from the trial court judge, 
however, the court may invite or order the judge to respond. In some 
instances, especially those involving court administration or the 
failure of a judge to act, it may be that no one other than the judge 
can provide a thorough explanation of the matters at issue. Because 
it is ordinarily undesirable to place the trial court judge, even 
temporarily, in an adversarial posture with a litigant, the rule 
permits a court of appeals to invite an amicus curiae to provide a 
response to the petition. In those instances in which the respondent 
does not oppose issuance of the writ or does not have sufficient 
perspective on the issue to provide an adequate response, 
participation of an amicus may avoid the need for the trial judge to 
participate 
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Ames Circuit Local Rules 

Ames Circuit Local Rule 21.1  
(a) Mandamus or Prohibition to a Court  
A petition for a writ of mandamus or prohibition shall state the 
grounds for relief succinctly. The petition need not set forth 
exhaustively the grounds for granting relief. If the Court 
determines that the petition warrants close consideration, it shall 
order full briefing according to the normal rules for appellate 
briefing. The Court may, in its discretion, hear oral argument.  

 
 


