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QUESTIONS PRESENTED 

Whether this Court should grant the United States’ petition for a 

writ of mandamus compelling the district court to:  

1. Grant the United States’ motion to dismiss a qui tam False 

Claims Act, 31 U.S.C. §§ 3729–33 (2018), suit over the relator’s 

objections when the government has not intervened and did not 

demonstrate that dismissal would further its enforcement policy.  

2. In the alternative, certify its order denying the United States’ 

motion for interlocutory appeal under 28 U.S.C. § 1292(b) (2018), 

even though the district court determined there was no 

substantial ground for difference of opinion. 
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PARTIES TO THE PROCEEDINGS 

 

Petitioner, the United States, seeks review of the United States 

District Court for the District of Ames’s order in which the following 

were parties to the underlying lawsuit:  

1. Respondent-Plaintiff Ezekiel Adams  

2. Defendant Ames Consolidated Contractors, Inc. 

3. Defendant Holmes Builders, Inc. 

4. Defendant Construction Solutions, Inc.  

 

The original defendants play no role in this proceeding.  
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OPINIONS AND ORDERS 

  

The district court’s memorandum opinion denying Petitioner’s 

motion is reproduced beginning at page 27 of the Joint Appendix.  

This Court’s procedural order for full briefing and oral argument 

is reproduced at page 1 of the Joint Appendix.   

JURISDICTION  

  

The district court had jurisdiction over this action under 28 

U.S.C. § 1331 (2018) and 31 U.S.C. § 3730 (2018). The district court 

denied Petitioner’s motion to dismiss on December 31, 2019, J.A. 32, and 

Petitioner filed for a writ of mandamus in this Court on January 3, 2020, 

J.A. 4.  

 This Court has jurisdiction over the petition under 28 U.S.C. § 

1651 (2018). Pursuant to Ames Circuit Local Rule 21.1, this Court has 

authority to order full briefing and oral argument. 

RELEVANT PROVISIONS 

  

This case involves 31 U.S.C. § 3730 (2018), 28 U.S.C. § 1292(b) 

(2018), 28 U.S.C. § 1651 (2018), and Ames Circuit Local Rule 21.1. Those 

provisions are reproduced in the appendix.  
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STATEMENT OF THE CASE 

A Statute to Protect Americans from Fraud 

The False Claims Act (FCA) imposes civil penalties for defrauding 

the government. 31 U.S.C. § 3729. Under the statute, private parties 

called qui tam relators may bring claims against defrauders in the name 

of the United States and receive a share of the penalties. Id. § 3730(b). 

Relators play a crucial role in the government’s ability to prosecute 

fraud. In fact, Congress created a private right of action in an effort to 

facilitate cases in which “enforcement . . . [is] beyond the unaided 

capacity or interests of law enforcement.” Charles Doyle, Cong. Research 

Serv., R40785, Qui Tam: The False Claims Act and Related Federal 

Statutes, 1.   

Those efforts have been overwhelmingly successful. In 2019, of 

the over $3 billion the government recovered from settlements and 

judgments in FCA cases, $2.1 billion resulted from qui tam actions. 

Press Release, U.S. Dep’t of Justice, Justice Department Recovers over 

$3 Billion from False Claims Act Cases in Fiscal Year 2019 (Jan. 9, 

2020), https://www.justice.gov/opa/pr/justice-department-recovers-over-

3-billion-false-claims-act-cases-fiscal-year-2019. These actions protect 

the military, American businesses and workers, and other “critical 

government programs.” Id. Assistant Attorney General Jody Hunt has 
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commended whistleblowers for the “substantial sacrifices” they make to 

assist the government. Id. 

Mr. Adams Discovers Fraud 

On February 20, 2016, Respondent Ezekiel Adams filed a qui tam 

action under seal in the United States District Court for the District of 

Ames. J.A. 5. He had discovered fraud against the General Services 

Administration that had already cost the American people millions of 

dollars. Id.  

In January 2011, the General Services Administration solicited 

bids from contractors for the construction of the Austin Federal Building 

Annex in the city of Austin, Ames. J.A. 7. Ames Consolidated 

Contractors, Inc. (ACC), Mr. Adams’s then-employer, initially estimated 

that it could complete the project for approximately $30 million. Id. 

However, ACC’s President, Arnold Williams, worried that neither the 

original price nor a revamped proposal for a $28 million bid would be 

sufficiently competitive. Id.  

Rather than lower the bid to win the contract, Williams decided 

to meet with his competitors, Mark Rannel, CEO of Holmes Builders, 

Inc. (Holmes), and Joffrey Bernhardt, CEO of Construction Solutions, 

Inc. (CSI). J.A. 8. On April 10, 2011, Mr. Adams saw the three men 

raising glasses of champagne at a nightclub. Id. The following week, 

Williams instructed the staff at ACC to increase their bid to $33 million. 
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J.A. 9. When asked about the sudden change, Williams claimed new 

information had emerged indicating the government would accept a 

higher bid. J.A. 8–9. Three months later, the government accepted 

ACC’s increased bid. J.A. 9. 

Suspicions Confirmed 

 In October 2012, while Mr. Adams was exploring a potential 

career move, a Holmes executive mentioned the Austin Annex project to 

him. Id. Originally, the executive explained, Holmes had planned to bid 

as low as $25 million. Id. But on April 11, 2011, one day after the 

nightclub meeting, Holmes CEO Rannell had instructed his staff to raise 

their bid to $36 million. Id.  

Mr. Adams then contacted an employee at CSI, who revealed that 

CSI’s initial bid for the Austin Annex project was $28 million. Id. 

However, per its CEO’s instructions, CSI had also raised its bid on April 

11 to $34 million. Id. Seeking clarification, Mr. Adams approached 

Williams to ask what had happened at the nightclub meeting. J.A. 10. 

Williams claimed to have fooled the other CEOs into raising their bids 

by telling them that ACC planned to bid $36 million. Id. At the time, 

Mr. Adams accepted this explanation. Id. 

 Subsequently, Mr. Adams accepted a job offer from Holmes. Id. 

Several months into the job, he thanked Rannell for hiring him despite 

Williams’s trickery. Id. Rannell was confused. Id. Mr. Adams found his 
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reaction strange and spoke to Holmes employees who had worked on the 

Austin Annex bid. Id. They all reported that Rannell had not appeared 

upset when Holmes lost the contract. Instead, Rannell purchased a new 

sports car shortly after the government accepted ACC’s bid. Id. 

Likewise, Mr. Adams confirmed with CSI employees that their CEO had 

also not been upset when ACC received the contract. Id.  

Mr. Adams’s Qui Tam Suit  

Concluding that Williams had conspired with the other CEOs to 

rig the bidding process for the project, Mr. Adams commenced an FCA 

action as a relator against all three construction companies in February 

2016. J.A. 5. When they received the complaint, defendants did not file 

a motion to dismiss and only filed an answer. J.A. 18. Discovery 

proceeded for almost a year without government participation. J.A. 29. 

Suddenly, on August 2, 2019, the government filed a motion to dismiss. 

Id. Still, the government did not intervene. Id. At oral argument below, 

the government tried to justify its motion by citing discovery costs, J.A. 

18, and a concern that continuing the litigation would harm the 

government’s “contracting relationships” with the defendants, J.A. 19.  
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The District Court’s Denial of the Motion 

The district court denied the government’s motion because the 

government did not intervene before filing it and offered no justification 

for waiting over three years to move for dismissal. J.A. 30–32. At oral 

argument, the court gave the government several opportunities to 

explain what new information had come to light since either Mr. 

Adams’s filing in 2016 or the government’s declining to intervene in 

2018. See J.A. 18–20. The government failed to identify any new 

information and conceded that “maybe [it] should have moved to dismiss 

the case earlier.” J.A. 20. The government also asked the court, if it 

denied the motion, to certify the order for immediate appeal under 28 

U.S.C. § 1292(b). J.A. 25.  

The court denied the government’s motion on two independent 

grounds. J.A. 32. First, the court found that the language of the FCA 

required the government to intervene for good cause before it could move 

to dismiss. J.A. 30. Second, the court found that, even if intervention 

were not required, the language and purpose of the statute required 

judicial review of the government’s motion to dismiss. J.A. 31. The 

government’s motion did not withstand the court’s review because it 

failed to provide “any arguments for dismissal that it did not know about 

before” or show the case lacked merit. Id. Noting that it was “confident 
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enough in its conclusions,” the court rejected the government’s request 

to certify its order for immediate interlocutory review. J.A. 32.  

The Government’s Resort to Mandamus Relief 

 On January 3, 2020, the government requested that this Court 

issue a writ of mandamus to compel the district court to dismiss the 

action or, in the alternative, to certify its order for immediate appellate 

review pursuant to 28 U.S.C. § 1292(b). J.A. 3–4. On January 15, this 

Court ordered full briefing and oral argument on two issues: (1) whether 

the district court was required to grant the motion to dismiss, and (2) 

whether the district court was required to certify its order for 

interlocutory appeal. J.A. 1.  

SUMMARY OF ARGUMENT 

Mandamus is a drastic remedy reserved for extraordinary 

circumstances, none of which are present here. This Court should 

decline to issue the writ. 

I. Courts severely restrict the use of mandamus. For the writ to issue, 

three conditions must be met: (1) there must be no other adequate 

means for relief; (2) the party’s right to relief must be “clear and 

indisputable”; and (3) this Court, in its discretion, must find the 

circumstances appropriate. Cheney v. U.S. Dist. Court for D.C., 542 U.S. 

367, 380–81 (2004). 
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II. This Court should deny Petitioner’s request for mandamus 

compelling the district court to dismiss the action. To warrant 

mandamus, Petitioner must satisfy all three Cheney requirements; it 

satisfies none. 

A. Petitioner fails to meet the first requirement because it has 

several alternative avenues of relief. To start, Petitioner can seek 

dismissal through its statutory right to intervene for good cause. Second, 

ordinary appeal quells any concerns about an adverse judgment against 

the defendants or about interference with Petitioner’s enforcement 

discretion. Third, ordinary discovery protections are more than 

sufficient to address Petitioner’s concerns about litigation costs, which 

in any case cannot justify a writ of mandamus.  

B. Petitioner fails to meet the second requirement because it lacks 

a clear and indisputable right to dismiss the case since it did not 

intervene and did not meet the standard for dismissal. The text and 

structure of the FCA make clear that the government may move to 

dismiss only upon intervention. Otherwise, as here, the relator conducts 

the action with minimal government involvement. 

Even if Petitioner had intervened, the standard from United 

States ex rel. Sequoia Orange Co. v. Baird-Neece Packing Corp., 151 F.3d 

1139 (9th Cir. 1998), forecloses dismissal because the government did 

not explain the relationship between its purported objectives and 
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dismissal. Sequoia is the proper standard because, unlike the unfettered 

discretion rule from Swift v. United States, 318 F.3d 250 (D.C. Cir. 

2003), it comports with the statute’s text and purpose and preserves the 

balance of power among the three branches of government. The 

statutory text mandates a hearing, a requirement that becomes 

superfluous in the absence of judicial review. The Sequoia standard also 

better coheres with the overall statutory scheme, which secures 

substantial rights for relators. As a constitutional matter, only Sequoia 

passes muster by placing necessary checks on the executive’s ability to 

undermine the FCA scheme Congress enacted. Under the Sequoia test, 

Petitioner is not entitled to dismissal because it has not made any 

showing—much less a clear and indisputable one—that dismissal will 

serve its alleged interests. 

C. Petitioner fails to meet the third requirement because issuing 

the writ would usher in a flood of mandamus petitions, contradicting 

fundamental principles of appellate jurisdiction. Mandamus is 

appropriate only when a lower court has committed a clear error 

amounting to a judicial usurpation of power. Clear error is exceptionally 

rare in the absence of binding precedent. Should the Court grant 

mandamus in this case, many more would seek it out, transforming an 

extraordinary remedy into a routine request. Petitioner’s request is 

particularly inappropriate because it seeks to use mandamus for 
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advisory purposes in idiosyncratic circumstances. The questions 

presented by this case should be answered where they belong: on appeal.   

III. This Court should also deny Petitioner’s request for mandamus 

compelling the district court to certify its order for interlocutory appeal 

under 28 U.S.C. § 1292(b). Here, too, Petitioner does not satisfy the 

Cheney requirements.  

A. Petitioner has no clear and indisputable right to mandamus  

because § 1292(b) establishes no right to certification. The statute 

provides that when the district court “shall be of the opinion” that an 

order involves “a controlling question of law,” “as to which there is 

substantial ground for difference of opinion,” and that appealing the 

order “may materially advance the ultimate termination of the 

litigation,” the court “shall so state in writing in such order.” 28 U.S.C. 

§ 1292(b). Section 1292(b) commits the certification decision to the 

district court’s discretion. “Where a matter is committed to discretion, it 

cannot be said that a litigant’s right to a particular result is clear and 

indisputable,” and mandamus should not issue. Allied Chem. Corp. v. 

Daiflon, Inc., 449 U.S. 33, 36 (1980) (per curiam). 

 The phrase “shall be of the opinion” in § 1292(b) allows the district 

court to exercise its discretion with respect to the statute’s conditions. 

Indeed, almost every circuit to confront a similar petition has found that 

the statute grants both the district court and appellate court discretion. 
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Using mandamus to force an interlocutory appeal would undermine the 

trial court’s independence to dispose of litigation efficiently and would 

burden the appellate courts with wasteful proceedings.   

 B. Petitioner has no clear and indisputable right because the 

district court did not commit a clear abuse of discretion. Following a long 

line of cases defining “substantial ground for difference of opinion,” the 

district court independently evaluated competing precedents to reach its 

conclusion. Finding certain precedents unpersuasive, the district court 

resolved the underlying questions and decided there was no substantial 

ground for difference of opinion on those issues. If this Court’s only 

objection is that the district court was insufficiently clear, this Court 

should deny the petition.  

C. Even if mandamus can compel certification and the district 

court clearly abused its discretion, the writ is inappropriate given the 

circumstances. The two cases that have compelled certification have also 

held that mandamus is appropriate only in exceedingly rare 

circumstances. Those circumstances are not present in this case. First, 

there were serious questions as to whether the district courts in those 

cases had subject matter jurisdiction, even as they subjected the 

government to intrusive discovery. Second, the underlying facts of both 

cases related to issues of national significance.  
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 D. Finally, Petitioner may appeal the denial of the motion to 

dismiss after final judgment. Since Petitioner has identified no harms 

specific to the denial of certification, other adequate means of relief are 

available and this Court should decline to issue the writ. 

ARGUMENT 

I. Standard of Review 

The writ of mandamus is a “drastic” remedy that is to be “invoked 

only in extraordinary situations” where issuance of the writ is necessary 

to correct “a judicial usurpation of power.” Allied Chem., 449 U.S. at 35. 

For the writ to issue, three stringent requirements must all be met: (1) 

no other adequate means of relief may be available; (2) the party’s right 

to the requested relief must be clear and indisputable; and (3) the 

issuing court, in its discretion, must find the circumstances appropriate. 

Cheney, 542 U.S. at 380–81. Courts must strictly limit the writ’s use to 

avoid piecemeal litigation. Allied Chem., 449 U.S. at 35. Otherwise, 

broad use of the writ risks “eviscerat[ing] the final-decision rule.” 

Eisenberg v. U.S. Dist. Court for S. Dist. of Ill., 910 F.2d 374, 375 (7th 

Cir. 1990).  

II. This Court Should Deny the Petition for Mandamus to 

Compel the District Court to Dismiss the Qui Tam Action. 

Mandamus to dismiss the qui tam action cannot issue because 

Petitioner satisfies none of the three Cheney requirements. First, 

Petitioner has several adequate alternative remedies including 
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intervention, appeal after final judgment, and discovery protections. 

Second, Petitioner has no clear and indisputable right to dismissal when 

it has failed not only to intervene but also to demonstrate that dismissal 

would achieve its stated objectives. Third, mandamus is entirely 

inappropriate under these unextraordinary circumstances. Granting 

mandamus in this case would contradict the basic tenets of appellate 

jurisdiction. 

A. The government has other adequate means of 

attaining relief including intervention or appeal.  

Petitioner has many alternative remedies available yet seeks 

drastic recourse. Alternative remedies are available in almost every 

case, unless a party can identify “some irreparable injury that will go 

unredressed if [it] does not secure mandamus.” In re al-Nashiri, 791 

F.3d 71, 79 (D.C. Cir. 2015) (internal quotation marks omitted). Legal 

error is insufficient because even “clear error . . . could be corrected on 

appeal.” Nat’l Ass’n of Criminal Def. Lawyers, Inc. v. U.S. Dep’t of 

Justice, 182 F.3d 981, 987 (D.C. Cir. 1999). Petitioner names two harms 

associated with discovery, both deemed speculative by the district court: 

discovery costs and potential damage to the defendants. J.A. 19. 

Mandamus is unnecessary to redress either harm.  

Petitioner could remedy both harms through its statutory right to 

intervene for good cause. 31 U.S.C. § 3730(c)(4). The alleged harms here 

derive from Petitioner’s refusal to cooperate with the district court. At 
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oral argument, Judge Grump suggested the government could intervene 

and then move to dismiss if it told him “something you know now that 

you didn’t know then.” J.A. 20. The government cannot claim it has no 

adequate alternatives for relief when it has not “sought relief before the 

district court.” In re United States, 884 F.3d 830, 835 (9th Cir. 2018). 

The district court’s ruling rested on the government’s insufficient 

evidentiary showing. If dismissal is in the government’s interest, it 

should offer evidence for its rationale. Failure to even attempt 

intervention precludes mandamus relief.  

In addition to intervention, ordinary appeal addresses any 

concerns Petitioner may have regarding future construction in Ames. If 

the defendants are held liable, the government may intervene and 

appeal after final judgment. United States ex rel. Killingsworth v. 

Northrop Corp., 25 F.3d 715, 718 (9th Cir. 1994) (allowing intervention 

in qui tam action for appeal purposes). Even without intervening, the 

government may likely appeal. Searcy v. Phillips Elecs. N. Am. Corp., 

117 F.3d 154, 157 (5th Cir. 1997); 15A Charles Alan Wright & Arthur R. 

Miller, Federal Practice and Procedure § 3902.1 (2d ed.) (noting appeal 

likely if nonparty-appellant can show equitable factors favoring 

appeal).1 There is little doubt that the government’s motion to dismiss 

 
1 Petitioner cites United States ex rel. Eisenstein v. City of New York, 556 U.S. 928 

(2009), to support its claim it cannot appeal final judgment as a nonparty. Pet’r’s Br. 

17. This misreads Eisenstein, which explicitly recognized that the government may 

appeal through the collateral order doctrine without formally intervening. 556 U.S. at 
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is eligible for review after final judgment. See Van Cauwenberghe v. 

Biard, 486 U.S. 517, 526–27 (1988) (reserving review of motion to 

dismiss until after final judgment despite inconvenience to parties); see 

also Lauro Lines S.R.L. v. Chasser, 490 U.S. 495, 499 (1989) (same). 

Appeal after final judgment offers another avenue to redress any 

impositions on the defendants’ business.  

As for discovery costs, Petitioner’s concerns do not warrant 

mandamus. It is a “bedrock principle of mandamus jurisprudence” that 

litigation costs alone cannot justify issuance of the writ. In re al-Nashiri, 

791 F.3d at 81. This principle applies with special force here because, as 

a nonparty, the government is exempt from significant discovery 

burdens. Eisenstein, 556 U.S. at 933–34. For example, the government 

is not bound by the stringent document production obligations of Rule 

34, and it need not make the initial disclosures required by Rule 26. Fed. 

R. Civ. P. 26(a), 34. A nonparty’s discovery costs carry no weight in the 

context of mandamus.    

Even if discovery costs were a factor, the government can address 

them through ordinary discovery protections such as executive or 

governmental privilege. See Kerr v. U.S. Dist. Court for N. Dist. of Cal., 

426 U.S. 394, 404–05 (1976). Here, Petitioner has not cited a specific 

 
931 n.2 (“[T]he government is a party for purposes of appealing the specific order at 

issue even though it is not a party for purposes of the final judgment.”). The Court said 

nothing about whether a bar on post-judgment appeal exists. Id. 
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discovery request or order it finds burdensome. In fact, when Judge 

Grump expressed concern that litigation could impose upon the 

government, J.A. 23, Respondent stated that he could “give the 

government lots of wiggle room.” J.A. 24. At this stage, Petitioner’s 

worries about discovery costs are premature. Cf. Cheney, 542 U.S. at 386 

(recognizing breadth of discovery orders as key factor when assessing 

alternative remedies). Petitioner retains the full range of routine 

discovery challenges and other safeguards of ordinary litigation. See In 

re United States, 884 F.3d at 835. Mandamus need not be added to its 

arsenal.  

The government also alleges a new injury, “constitutional harm” 

to its enforcement discretion. Pet’r’s Br. 17. To justify mandamus, 

however, the government must identify harm beyond “an abstract 

concern with the separation of powers” by pinpointing how the alleged 

constitutional defect will lead to irreparable harm before ordinary 

appeal becomes available. In re al-Nashiri, 791 F.3d at 79–80. The 

district court’s decision here, even if erroneous, does not frustrate the 

operations of the executive branch. See In re Exec. Office of President, 

215 F.3d 20, 24 (D.C. Cir. 2000) (denying mandamus because adverse 

judgment was limited to facts of the case and so did not impede executive 

operations). Its only concrete effect is permitting a single lawsuit to 

move forward. 
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Petitioner cites Cheney for the proposition that “unwarranted 

impairment” of the executive branch justifies mandamus. Pet’r’s Br. 18. 

But Cheney is distinguishable because it involved the executive branch’s 

highest-ranking officials. See Cheney, 542 U.S. at 385 (“[R]eliance on 

cases that do not involve senior members of the Executive Branch . . . is 

altogether misplaced.” (citation omitted)). The Cheney Court found a 

“substantial intrusion” based on disclosure of confidential conversations 

between officials with the “closest operational proximity to the 

President,” including the Vice President. Id. at 381. By comparison, the 

intrusion here is minimal. Discovery will proceed in a single contract 

lawsuit and does not involve any high-ranking officials. The government 

retains its same enforcement power under the statute. See infra pp. 31–

33. Any potential constitutional issue in the district court’s order poses 

no more than an inconvenience redressable through ordinary discovery 

protections and appeal. 

B. The government lacks a clear and indisputable right 

to dismissal because it neither intervened nor 

sufficiently explained its basis for dismissal. 

Petitioner does not have a clear and indisputable right even if the 

district court was “manifestly wrong.” In re Tsarnaev, 780 F.3d 14, 16 

(1st Cir. 2015) (quoting Cheney, 542 U.S. at 381). For mandamus to 

issue, Petitioner must overcome an “extraordinarily deferential” 

standard of review by showing the court was “clearly without 
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jurisdiction, or it exceeded its discretion to such a degree that its actions 

amount to a usurpation of power.” Id. at 19 (citation omitted). A clear 

and indisputable right rarely exists where there is no controlling law. 

See In re Am. Lebanese Syrian Associated Charities, Inc., 815 F.3d 204, 

206 (5th Cir. 2016).  

For the writ to issue in this case, Petitioner must demonstrate it 

has two clear and indisputable rights: first, it must show a clear and 

indisputable right to move for dismissal without intervening; and, 

second, it must show that it clearly and indisputably met the standard 

for dismissal. Petitioner cannot meet this burden.  

1. The statute requires the government to 

intervene before moving to dismiss.  

The statutory text supports an intervention requirement. When 

interpreting a statute, courts begin with the text itself. Republic of 

Sudan v. Harrison, 139 S. Ct. 1048, 1055–56 (2019). Rather than 

focusing on “isolated words or sentences,” courts must examine the 

structure of the statute as a whole. U.S. Nat’l Bank of Or. v. Indep. Ins. 

Agents of Am., Inc., 508 U.S. 439, 455 (1993).  

The statute provides two paths for how an FCA action may 

proceed: either the government may elect to intervene, or it may decline 

to do so, at which point the relator “shall have the right to conduct the 

action.” 31 U.S.C. § 3730(b)(4). If the government declines to intervene, 

then it is “thereafter limited to exercising only specific rights during the 
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proceeding.” Eisenstein, 556 U.S. at 932. The statutory text and 

structure make clear that moving to dismiss is not one of those rights.  

Section 3730(c), which covers parties’ rights to qui tam actions, 

sharply distinguishes between the government’s rights in cases where it 

has intervened and those where it has not. Under paragraph (c)(1), “[i]f 

the government proceeds with the action, it shall have the primary 

responsibility for prosecuting the action,” while the relator’s 

participation is “subject to the limitations set forth in paragraph (2).” 31 

U.S.C. § 3730(c)(1). The limitations in paragraph (c)(2) include the 

government’s ability to dismiss the action “notwithstanding the 

objections of the [relator].” Id. § 3730(c)(2)(A).  

Under paragraph (c)(3), by contrast, “[i]f the Government elects 

not to proceed with the action, the [relator] shall have the right to 

conduct the action.” Id. § 3730(c)(3). Paragraph (c)(3) also permits the 

government to intervene “at a later date upon a showing of good cause.” 

Id. Paragraphs (c)(1) and (c)(2), then, outline the rights of the 

government and relator in cases where the government has intervened, 

while paragraph (c)(3) details the government’s role where it has 

declined to do so. The government’s right to dismiss the action falls only 

under paragraph (c)(2) and is therefore inapplicable when the 

government does not intervene.  
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 Other subsections of paragraph (c)(2) confirm that it refers to 

cases where the government has intervened. Under § 3730(c)(2)(C), the 

participation of the relator can be limited upon a showing by the 

government that unrestricted participation would “interfere with or 

unduly delay the Government’s prosecution of the case.” 31 U.S.C. 

§ 3730(c)(2)(C).2 If the government has declined to intervene, then there 

is no “Government[] prosecution of the case” to interfere with—the 

relator would be the one pursuing the action. The same is true of § 

3730(c)(2)(D), which allows the court to impose similar limits at the 

defendant’s request. Id. § 3730(c)(2)(D). These limitations contained 

within paragraph (c)(2), where the right to dismissal is also located, 

clearly refer to cases where the government has intervened. The district 

court’s reasoning was thus well “within the range of permissible 

decisions,” SEC v. Rajaratnam, 622 F.3d 159, 171 (2d Cir. 2010) (citation 

omitted), and does not warrant mandamus.  

 If Congress had wanted the government to be able to dismiss any 

FCA proceeding—regardless of whether it had intervened—it could 

have easily included language to that effect. Paragraph (c)(4), which 

allows the court to temporarily stay discovery, applies “[w]hether or not 

the Government proceeds with the action.” 31 U.S.C. § 3730(c)(4). 

 
2 These restrictions may include limiting the number of witnesses the relator may call, 

the length of those witnesses’ testimony, the relator’s cross-examination of witnesses, 

or other restrictions. See 31 U.S.C. § 3730(c)(2)(C)(i)–(iv). 
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Congress could have included the dismissal provision under this 

subsection, thereby allowing the government to dismiss in any case 

regardless of its intervention decision. As the district court noted, 

nonparties ordinarily may not move to dismiss a case, J.A. 30, which 

makes it even more likely that Congress would have spoken clearly if it 

intended to allow that. Since Congress instead placed the relevant 

language under paragraph (c)(2), dismissal is available only in cases 

where the government has intervened. 

 Petitioner’s minimal engagement with the text of the statute is 

insufficient to clearly and indisputably establish that intervention is not 

required before dismissal. On Petitioner’s account, the statute requires 

intervention only where the government wishes to “proceed with the 

action,” which Petitioner suggests does not encompass moving to 

dismiss. Pet’r’s Br. 31. But this reading of the statute renders it 

incoherent. Paragraph (c)(1) provides that the government may 

intervene and “proceed[] with the action,” whereupon the relator may 

continue to participate subject to the limitations of paragraph (c)(2), 

including the dismissal provision. 31 U.S.C. § 3730(c)(1)–(2). Thus, the 

statute expressly contemplates a scenario where the government 

“proceeds with the action” and then later moves to dismiss.    

 In adhering to the statutory text, the district court correctly 

rejected the cases from other circuits Petitioner cites. Pet’r’s Br. 32. 
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Those decisions violate traditional rules of statutory construction by 

reading the dismissal provision in isolation rather than in the context of 

the statute as a whole. In United States ex rel. Kelly v. Boeing Co., 9 F.3d 

743 (9th Cir. 1993), for instance, the Ninth Circuit cited Juliano v. 

Federal Asset Disposition Ass’n, 736 F. Supp. 348 (D.D.C. 1990), aff’d, 

959 F.2d 1101 (D.C. Cir. 1992), as an “entirely appropriate” reading of 

the statute and did not require the government to intervene before 

moving to dismiss. Kelly, 9 F.3d at 753. But Juliano acknowledged that 

paragraph (c)(2)(A), “by its placement in the statute, appears to pertain 

to actions in which the government has already intervened.” Juliano, 736 

F. Supp. at 351 (emphasis added). The court then dismissed that 

placement as “not crucial,” id., but as discussed above, the structure of 

§ 3730 is essential to determining when dismissal is available and when 

intervention is necessary. 

 Beyond comporting with the statutory text and structure, 

requiring intervention before dismissal effectuates the FCA’s purpose. 

By introducing the good cause requirement for late intervention, 

Congress “intended to protect the interests of the relator.” United States 

ex rel. Stone v. Rockwell Int’l Corp., 950 F. Supp. 1046, 1049 (D. Colo. 

1996). Relators play a crucial role in the scheme Congress designed to 

combat fraud. See Doyle, supra p. 2, at 1. Congress recognized that 

unlimited late intervention “may be unfair to a relator who has 
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expended considerable resources to advance the case.” Stone, 950 F. 

Supp. at 1049. Similar concerns are present here. Mr. Adams has spent 

years in litigation, only for the government to now move for dismissal 

before the suit finally proceeds to trial. If the government wishes to do 

so, the statute requires that it first show it has good cause to intervene.   

2. The district court correctly denied the 

government’s motion to dismiss.  

As the district court recognized, the government’s motion fails the 

Sequoia test. J.A. 31. That test requires “(1) identification of a valid 

Government purpose; and (2) a rational relation between dismissal and 

accomplishment of the purpose.” Sequoia, 151 F.3d at 1145; accord 

Ridenour v. Kaiser-Hill Co., 397 F.3d 925, 936 (10th Cir. 2005). To show 

a rational relationship, the government must demonstrate it 

investigated the matter and “engaged in a meaningful consideration of 

cost and benefit.” United States v. Gilead Sciences, Inc., No. 11-cv-00941-

EMC, 2019 WL 5722618, at *7 (N.D. Cal. Nov. 5, 2019). After repeated 

inquiries from Judge Grump, the government failed to provide any 

evidence it had investigated the matter or credibly considered the 

benefits of the suit. This failure to justify dismissal required denying the 

motion. 
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a. Sequoia provides the appropriate standard of 

review.  

 

The Sequoia test, adopted by the Ninth and Tenth Circuits, is the 

appropriate standard of review for government dismissals. Petitioner 

suggests this Court adopt the D.C. Circuit’s “unfettered discretion” 

standard, which prevents review of the government’s decision, even 

when it has an illegitimate reason or no reason at all. Swift, 318 F.3d at 

252.3 In contrast to Swift, the Sequoia test comports with the statute’s 

text and purpose and preserves the balance of power among the three 

branches of government. 

The statutory text makes clear the government does not have an 

unfettered right to dismiss. Section 3730 mandates relators receive an 

opportunity for a hearing before an FCA claim is dismissed over their 

objection. 31 U.S.C. § 3730(c)(2)(A). Petitioner suggests that the 

statutory requirement was satisfied by the simple fact that the district 

court held a hearing on November 8, 2019. Pet’r’s Br. 23–24. But as 

several district courts have recognized, “it would be superfluous for 

Congress to require a hearing . . . if the court’s only role were to sit idly 

by as the relator attempts to persuade the Government.” Nasuti ex rel. 

United States v. Savage Farms, Inc., No. 12-30121-GAO, 2014 WL 

 
3 A narrow exception, not relevant here, permits judicial review when the government 

has committed “fraud on the court.” Hoyte v. Am. Nat’l Red Cross, 518 F.3d 61, 65 (D.C. 

Cir. 2008). 
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1327015, at *3 (D. Mass. Mar. 7, 2014); see United States ex rel. 

CIMZNHCA, LLC v. UCB, Inc., No. 17-CV-765-SMY-MAB, 2019 WL 

1598109, at *3 (S.D. Ill. April 15, 2019); United States v. EMD Serono, 

Inc., 370 F. Supp. 3d 483, 488 (E.D. Pa. 2019). As one judge aptly stated: 

“[T]hat the statute provides nothing more than an opportunity for us to 

host you in this wonderful venue and perhaps serve you some donuts 

and coffee is almost preposterous.” Am. Tr. Mot. Hr’g 14, Mar. 29, 2019, 

CIMZNHCA, 2019 WL 1598109. Reducing the hearing to a rubber 

stamp drains the meaning from the text of the statute, violating the 

canon against surplusage. See, e.g., Corley v. United States, 556 U.S. 

303, 314 (2009). 

Requiring the government to conduct a credible investigation 

coheres with the overall structure and purpose of the statute, which 

secures substantial rights for relators. See 31 U.S.C. § 3730(c)(3). For 

example, § 3730 grants relators the right to conduct actions in which the 

government has declined to intervene and to object to proposed 

settlements. Read in the context of these other provisions, § 

3730(c)(2)(A) reflects Congress’s desire that relators “act[] as a check 

that the Government does not . . . drop the false claims case without 

legitimate reason.” S. Rep. No. 99-345 at 26 (1986), reprinted in 1986 

U.S.C.C.A.N. 5266, 5291. Granting the government unfettered 
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discretion to dismiss undermines this scheme by allowing the 

government to bypass both relator objections and judicial scrutiny.  

The Sequoia test has a firm constitutional basis. Petitioner cites 

Kelly for the proposition that “[c]ourts have found the FCA 

constitutional precisely because it grants the government an unfettered 

right to dismiss cases.” Pet’r’s Br. 25. But Kelly said no such thing. 

Instead, it held that “grant[ing] the judiciary approval authority over 

government decisions to dismiss qui tam suits . . . does not contravene 

the separation of powers principle.” Kelly, 9 F.3d at 756. In other words, 

Kelly expressly rejected the idea that the government has an “unfettered 

right” to dismiss FCA actions. See id. at 754 (observing that the 

government “has power, albeit somewhat qualified, to end qui tam 

litigation” (emphasis added)). Thus, Petitioner cannot credibly claim 

that the district court’s interpretation is a clear and indisputable threat 

to the constitutionality of the FCA.   

By comparison, Petitioner’s view undermines Congress’s 

legislative power. Congress carefully designed a system that 

incentivizes private enforcement of fraud by providing judicial review of 

government dismissals. See EMD Serono, 370 F. Supp. 3d at 489. An 

unfettered discretion standard risks unconstitutionally aggrandizing 

the executive by undermining the “finely wrought procedure that the 

Framers designed” for passing legislation like the FCA. Clinton v. New 
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York, 524 U.S. 417, 440 (1998) (internal quotation marks omitted). By 

contrast, Sequoia strikes a compromise among the three branches that 

invests each with its respective constitutional authority while 

preventing a power grab by any individual branch.  

b. Dismissal is unwarranted because the 

government did not credibly weigh its costs 

and benefits. 

 

The government has not demonstrated how dismissal will achieve 

its purported objectives. The government must credibly weigh the costs 

and benefits of dismissal by demonstrating it investigated the claim and 

considered the benefits of a meritorious action. See CIMZNHCA, 2019 

WL 1598109, at *3; United States v. Acad. Mortg. Corp., No. 16-cv-

02120-EMC, 2018 WL 3208157, at *3 (N.D. Cal. June 29, 2018); cf. EMD 

Serono, 370 F. Supp. 3d at 489 (finding rational relationship where 

government concluded “after extensive investigation, that the case is 

unlikely to yield a recovery justifying [litigation costs]”). 

In this case, the government did not engage in the requisite cost-

benefit analysis.4 J.A. 32. The government stood to recover treble 

damages on potentially millions of dollars in losses, “obviously far more 

money than [it will] ever spend responding to discovery.” J.A. 21. 

 
4 Petitioner suggests that the district court’s “granular weighing” of costs and benefits 

was “improper.” Pet’r’s Br. 28 (citing Stovall v. Webster Univ., No. 3:15-cv-03530-DCC, 

2018 WL 3756888 (D.S.C. Aug. 8, 2018)). The competing view of one other district 

court, however, is not enough to show that Judge Grump’s decision was clearly and 

indisputably incorrect.   
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Nothing in the record indicates that the government conducted any sort 

of investigation. In fact, the government concedes the suit may be 

meritorious. Id. Moreover, the government allowed the action to proceed 

for several years before finally seeking to dismiss without offering any 

new evidence to justify the sudden change. Id. The practical effect of this 

decision is to squander thousands of dollars invested by both parties 

without so much as an explanation. Congress requires the Attorney 

General to “diligently . . . investigate a violation” under the statute. 31 

U.S.C. § 3730(a). The government has failed to perform its statutory 

duty.  

The government attempts to bolster its weak monetary claims 

with concerns that the lawsuit, if successful, could potentially harm its 

relationships with the defendants and jeopardize future building 

projects in Ames. J.A. 19. But the government has not pointed to a single 

project that this case will undermine. Id. Courts should be hesitant to 

dismiss an FCA case based on the government’s desire to continue doing 

business with its defrauders. Furthermore, the government’s logic relies 

on a chain of hypotheticals far too speculative to be deemed plausible. 

See id. Dismissal is therefore unwarranted because the government has 

not demonstrated that dismissal will achieve its purported interests.  

Petitioner incorrectly asserts a clear and indisputable right to 

dismissal on the grounds that “[t]he district court failed to use any 
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accepted test.” Pet’r’s Br. 30. On the contrary, the district court applied 

the Sequoia test and found it was not satisfied. J.A. 31. The district court 

did not require the government to show that the claim lacked merit and 

to present new arguments. Pet’r’s Br. 30. It discussed those two points 

only in the context of describing why the Swift test is inappropriate, 

holding that the government cannot “obtain dismissal on a whim.” J.A. 

31 (emphasis added). Ultimately, the district court reached the proper 

result. The only right Petitioner can claim is the one it already received: 

to have its motion considered.       

C. Mandamus is inappropriate because it would violate 

the basic limiting principle of appellate jurisdiction. 

Granting mandamus would contradict the fundamental tenet of 

appellate jurisdiction: the final judgment rule. Petitioner’s reasons for 

shirking this rule are wholly unsatisfying. The legal issue presented is 

unlikely to reoccur or evade review. Mandamus is also an improper 

vehicle to address the FCA’s constitutionality.  

1. Granting mandamus would undermine 

Congress’s scheme for appellate jurisdiction.  

Mandamus is inappropriate because it would violate the final 

judgment rule. Appellate courts must respect the district judge’s “special 

role in managing ongoing litigation.” Mohawk Indus., Inc. v. Carpenter, 

558 U.S. 100, 106 (2009). Therefore, mandamus is appropriate only 

when it is required to confine a lower court to “a lawful exercise of its 
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jurisdiction.” Bankers Life & Cas. Co. v. Holland, 346 U.S. 379, 382 

(1953). With no binding precedent, J.A. 22, the district court “decide[d] 

issues properly brought before it.” Bankers Life, 346 U.S. at 382. The 

court’s honest reckoning with murky law does not constitute a 

jurisdictional failure. 

Petitioner’s knee-jerk resort to mandamus impedes “the orderly 

administration of litigation by the trial court[].” In re United States, 884 

F.3d 830 (recognizing district courts should decide “issues of first 

impression . . . in the first instance”). Granting the present petition 

would prompt a “flood of mandamus petitions” circumventing the final 

judgment rule. United States v. Kemp & Assocs., Inc., 907 F.3d 1264, 

1278 (10th Cir. 2018). This parade of piecemeal litigation is precisely the 

reason mandamus is reserved for extraordinary cases.  

Petitioner seeks to use mandamus in an advisory capacity that 

the writ is ill-equipped to handle. Courts are skeptical that advisory 

mandamus is even permissible. First Nat’l Bank of Waukesha v. Warren, 

796 F.2d 999, 1004 (7th Cir. 1986) (“Although the Court has not yet 

erected the tombstone [of advisory mandamus], it has ordered flowers.”). 

At a minimum, advisory mandamus is reserved for “blockbuster issues” 

of significant public importance likely to reoccur before effective review. 

In re Bushkin Assocs., Inc., 864 F.2d 241, 247 (1st Cir. 1989). Here, the 
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issue is unlikely to reoccur as the present facts are “idiosyncratic.”5 Id. 

The government rarely files a motion to dismiss in qui tam FCA 

litigation. Letter from Assistant Att’y Gen. Stephen E. Boyd to Sen. 

Charles E. Grassley (Dec. 19, 2019) (noting Department of Justice filed 

motion to dismiss in only 4% of qui tam cases). Rarer still is refusing to 

intervene and filing a motion—without any new information—years 

after the relator filed his initial complaint. Given the improbability of 

the government’s conduct, granting the writ here will neither assist 

future cases nor address an issue of public importance. 

2. The FCA’s constitutionality is on firm ground 

notwithstanding the disputed legal questions. 

Respondent’s interpretation is plainly constitutional. As noted 

above, appellate courts have recognized that the FCA gives the executive 

branch “sufficient control” over the litigation. United States ex rel. 

Taxpayers Against Fraud v. Gen. Elec. Co., 41 F.3d 1032, 1041 (6th Cir. 

1994). More fundamentally, qui tam statutes have been enacted since 

the First Congress. This history is a “touchstone illuminating their 

constitutionality.” Riley v. St. Luke’s Episcopal Hosp., 252 F.3d 749, 753 

(5th Cir. 2001) (internal quotation marks omitted). Indeed, the qui tam 

relator does not act as the United States itself, but only sues in the name 

 
5 Petitioner overstates In re Itron’s application. 883 F.3d 553 (5th Cir. 2018). There, 

the Fifth Circuit cited several lower court decisions committing the same error, the 

likelihood the error would reoccur in “substantial swaths of cases,” and other circuits 

having issued mandamus in similar circumstances. Id. at 568. None of these conditions 

applies here and thus mandamus is inappropriate.  
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of the United States. Id. at 755. Additionally, the FCA authorizes only 

civil actions, which pose a lesser risk of unduly burdening the executive. 

Id. at 753 (observing the Constitution permits judicial review of 

dismissing an indictment and plea bargaining and relators’ influence is 

“slim” by comparison). The FCA’s constitutionality is clear.6   

Comparing the FCA to other qui tam statutes underscores its 

constitutionality. For example, the former qui tam provision of 35 U.S.C. 

§ 292 (2018), which allowed qui tam enforcement of a false marking 

penalty, was found constitutional by several district courts even though 

the statute provided no opportunity for the government to “take over” 

the litigation or dismiss it over the relator’s objection. See Pequignot v. 

Solo Cup Co., 640 F. Supp. 2d 714, 726 (E.D. Va. 2009); see also Rogers 

v. Tristar Prods., Inc., 793 F. Supp. 2d 711, 722 (E.D. Pa. 2011) 

(collecting cases upholding the constitutionality of false marking qui 

tam enforcement).  

The only two cases that found the provision unconstitutional 

pointed to the FCA as an exemplar of a constitutional qui tam scheme. 

Id. at 724; Unique Prod. Sols., Ltd. v. Hy-Grade Valve, Inc., 765 F. Supp. 

2d 997, 1005 (N.D. Ohio 2011). Tellingly, although these cases pointed 

to the mechanisms for control that the executive maintains under the 

 
6 Ex parte Peru, 318 U.S. 578, 586 (1943), cited by Petitioner, Pet’r’s Br. 19, involved a 

court order that seized the Peruvian government’s property in violation of an 

agreement between the State Department and Peru. Id. at 587–88. The constitutional 

interests implicated in Peru were clearly of an entirely different magnitude.  
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FCA, neither court deemed intervention or the standard for dismissal 

worthy of mention. Rogers, 793 F. Supp. 2d at 724. Given the 

longstanding and uncontroversial acceptance of the FCA’s 

constitutionality, Petitioner’s discovery of a new infirmity is little more 

than a post hoc invention to justify its petition.  

III. This Court Should Deny the Petition for Mandamus to 

Compel the District Court to Certify Its Order for 

Interlocutory Appeal. 

Petitioner asks this Court to create a new exception to the final 

judgment rule neither authorized by Congress nor called for by the 

circumstances of this case. This Court should decline to use mandamus 

to circumvent § 1292(b), especially where none of the Cheney 

requirements is met. See Cheney, 542 U.S. at 380–81.   

Section 1292(b) is a limited exception to the final judgment rule, 

permitting interlocutory appeals when a district judge believes an order 

“involves a controlling question of law as to which there is substantial 

ground for difference of opinion and that an immediate appeal may 

materially advance the ultimate termination of the litigation.” 28 U.S.C. 

§ 1292(b). Rather than granting litigants interlocutory appeals as a 

matter of right, Congress “chose to confer on district courts first line 

discretion to allow [them].” Swint v. Chambers Cty. Comm’n, 514 U.S. 

35, 47 (1995).  
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The text, structure, and purpose of § 1292(b) prove that Petitioner 

has no clear and indisputable right to mandamus. An overwhelming 

consensus of appellate courts has held that certification is unreviewable 

through mandamus.7 Petitioner misreads § 1292(b) to confer a right to 

certification when certain objective conditions hold, rather than as a 

grant of discretionary authority to the district judge to state when he is 

“of the opinion” that certification is appropriate. 28 U.S.C. § 1292(b). 

Even if § 1292(b) could be construed to confer a right to certification in 

limited circumstances, the district court’s determination that there were 

no substantial grounds for difference of opinion was not a clear abuse of 

discretion. Furthermore, mandamus is inappropriate in the 

circumstances because the issues in this case do not call for immediate 

resolution. 

A. The government has no clear and indisputable right 

because § 1292(b) creates no right to certification at 

all. 
 

Section 1292(b) commits the decision about whether an order 

meets the criteria for interlocutory appeal to the trial court’s discretion. 

Mandamus should not issue “[w]here a matter is committed to 

 
7 See, e.g., In re Ford Motor Co., Bridgestone/Firestone N. Am. Tire, LLC, 344 F.3d 648, 

654 (7th Cir. 2003) (denying mandamus to compel certification); United Telecomms., 

Inc. v. Saffels, 741 F.2d 312, 314 (10th Cir. 1984) (same); Green v. Occidental Petroleum 

Corp., 541 F.2d 1335, 1336–37 (9th Cir. 1976) (same); In re Mar. Serv. Corp., 515 F.2d 

91, 92 (1st Cir. 1975) (same); Pfizer, Inc. v. Lord, 522 F.2d 612, 614 (8th Cir. 1975) 

(same); Plum Tree, Inc. v. Stockment, 488 F.2d 754, 756 (3d Cir. 1973) (same). 
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discretion, [because] it cannot be said that a litigant’s right to a 

particular result is clear and indisputable.” Allied Chem., 449 U.S. at 36 

(internal quotation marks omitted). Only if “a court has no judicial 

power to do what it purports to do—when its action is not mere error but 

usurpation of power”—can mandamus correct a clear abuse of 

discretion. De Beers Consol. Mines v. United States, 325 U.S. 212, 217 

(1945). For example, mandamus can compel “a non-discretionary duty,” 

In re Gee, 941 F.3d 153, 159 (5th Cir. 2019), as may arise “where a 

statute effectively removes [a] decision from . . . discretion,” In re Estelle, 

516 F. 2d 480, 483 (5th Cir. 1975). By contrast, § 1292(b)’s text, 

structure, and purposes indicate that district courts have discretion to 

decide if the conditions for certification are fulfilled. This Court should 

not use mandamus to overrule Judge Grump’s opinion about those 

conditions. 

1. The text of § 1292(b) grants the district court 

discretion to decide whether an order meets 

three criteria. 
 

Section 1292(b) unambiguously allows district court judges to 

certify an interlocutory order for appeal only if they are “of the opinion” 

that the order meets the statutory standard. If a judge “shall be of the 

opinion that [an] order involves [three criteria justifying appeal] . . . he 

shall so state in writing in such order.” 28 U.S.C. § 1292(b) (emphasis 

added). Here, the opposite was true. Judge Grump stated that he was 
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“not of the opinion” that one of the criteria was met. J.A. 32. It would be 

inappropriate for an appellate court to use mandamus to substitute its 

opinion for the district court’s.   

In § 1292(b), the phrase “shall be of the opinion” lets the district 

court certify at its discretion. “Opinion” means “a view, judgment, or 

appraisal.” Opinion, Merriam-Webster.com, https://www.merriam-

webster.com/dictionary/opinion (last visited Feb. 15, 2020). Because “of 

the opinion” means that a district court must express its judgment about 

the criteria, courts have called mandamus petitions compelling 

certification “wholly inappropriate.” In re Mar. Serv. Corp., 515 F.2d 91, 

92 (1st Cir. 1975); see Arthur Young & Co. v. U.S. Dist. Court, 549 F.2d 

686, 698 (9th Cir. 1977) (same). As the Supreme Court explained in Van 

Cauwenberghe, “a district court may certify a nonfinal order for 

interlocutory review” when it meets § 1292(b)’s criteria. 486 U.S. at 530 

(emphasis added). Mandamus defies the statute by overriding the 

judge’s opinion. 

Petitioner distorts the statute to imply an obligation where none 

exists. Petitioner’s argument omits the phrase “shall be of the opinion.” 

Pet’r’s Br. 35. Instead, Petitioner claims that § 1292(b) “states that a 

district court ‘shall’ certify the order when the statutory conditions are 

met.” Pet’r’s Br. 36. Section 1292(b) says no such thing. Rather, the 

statute provides that “when a district judge . . . shall be of the opinion” 
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that three conditions are present, the court “shall so state in writing in 

such order.” 28 U.S.C. § 1292(b). Interpreted in context, “shall so state 

in writing in such order” mandates the procedure for certification; it is 

not a mandate to certify.8 See Ass’n of Coop. Members, Inc. v. Farmland 

Indus., Inc., 684 F.2d 1134, 1137 n.3 (5th Cir. 1982) (finding spoken 

statement insufficient to certify).  

By deleting “shall be of the opinion” and misconstruing “shall so 

state in writing in such order,” Petitioner misrepresents the statute as 

setting out three objectively determined questions that can mandate 

certification. That is not a plausible reading of the text.   

The cases Petitioner cites to support its misreading emphasize 

the criteria’s discretionary nature. For example, in Ahrenholz v. Board 

of Trustees of the University of Illinois, 219 F.3d 674 (7th Cir. 2000), the 

court reminded judges to certify when they do find the criteria met. Id. 

at 677. Likewise, in Mohawk, the Supreme Court suggested one 

situation in which district courts may certify. “[Where] a privilege ruling 

involves a new legal question or is of special consequence,” § 1292(b)’s 

criteria are “likely to be satisfied.” Mohawk, 558 U.S. at 111 (emphasis 

added). The Court’s reminder to district courts that they need not 

“hesitate” to certify in those privilege cases was a reminder about when 

 
8 Courts have held that even when the criteria are met, the district court may decline 

certification. See, e.g., Exec. Software N. Am., Inc. v. U.S. Dist. Ct. for Central Dist. of 

Cal., 24 F.3d 1545, 1550 (9th Cir. 1994); Bachowski v. Usery, 545 F.2d 363, 368 (3d Cir. 

1976). 
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circumstances might merit interlocutory appeal. These cases leave the 

first instance of discretion to the district court.     

2. The government asks this Court to bypass § 

1292(b)’s structure, which makes the district 

court the first gatekeeper on the way to 

interlocutory appeal. 
 

Section 1292(b) involves two discretionary steps. First, the 

district court chooses whether to certify. Second, if it does, the appellate 

court may, “in its discretion, permit an appeal to be taken.” 28 U.S.C. § 

1292(b). Interlocutory appeal thus requires “leave of both the trial and 

appellate courts.” Camacho v. P.R. Ports Auth., 369 F.3d 570, 573 (1st 

Cir. 2004). This structure “confer[s] on district courts first line 

discretion.” Swint, 514 U.S. at 47. In Swint, the Supreme Court reversed 

an Eleventh Circuit panel’s decision to exercise its appellate jurisdiction 

over an uncertified interlocutory order, in part because Congress had 

not given the courts of appeals “sole discretion.” Id. at 47 n.4. If the 

appellate court could exercise its discretion alone, without the district 

court’s go-ahead, “the two-tiered arrangement § 1292(b) mandates 

would be severely undermined.” Id. at 47. Petitioner asks this Court to 

do what the Supreme Court rejected in Swint: sidestep the statute by 

avoiding the first layer of discretion.  

The structure of § 1292(b) establishes no right to interlocutory 

appeal. By preventing appellate courts from skipping the first step of § 
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1292(b), the Supreme Court has preserved that design. In Coopers & 

Lybrand v. Livesay, 437 U.S. 463 (1978), superseded by Fed. R. Civ. P. 

23(f), the Court struck down a doctrine that allowed appellate courts to 

review orders denying class certification.9 The Court rejected the 

doctrine because it conflicted with § 1292(b). In § 1292(b), Congress 

ensured that “[n]onfinal orders could never be appealed as a matter of 

right.” Id. at 474. Parties “must first obtain the consent of the trial 

judge.” Id. at 475. Discretion lies in the first instance with the district 

court, which must approve before the appellate court may exercise its 

discretion. Id. at 474. Legislative history confirms that under § 1292(b), 

“appeal is discretionary rather than a matter of right. It is discretionary 

in the first instance with the district judge for he must state . . . that it 

is his opinion” that the order meets the criteria. S. Rep. No. 2434, at 3 

(1958), reprinted in 1958 U.S.C.C.A.N. 5255, 5257. This Court should 

not rewrite § 1292(b) to allow Petitioner to bypass the trial court’s 

consent and appeal a nonfinal order as a matter of right. 

Circuit courts confronting mandamus petitions similar to this one 

have respected the statute’s procedural constraints. For example, in In 

re Ford Motor Co., the Seventh Circuit refused to compel certification 

because mandamus violated the statute’s framework, reasoning that § 

 
9 Rule 23(f), which superseded Coopers & Lybrand to allow appeal for class 

certification, was necessary to “provide significantly greater protection against 

improvident [class] certification decisions than § 1292(b) alone offered.” Microsoft 

Corp. v. Baker, 137 S. Ct. 1702, 1709 (2017). 
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1292(b) “create[s] a dual gatekeeper system.” 344 F.3d at 654. 

Mandamus would lead to “only one gatekeeper, and the statutory system 

[would] not operate as designed.” Id.; accord Leasco Data Processing 

Equip. Corp. v. Maxwell, 468 F.2d 1326, 1344 (2d Cir. 1972), abrogated 

on other grounds by Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247 

(2010).  

3. Mandamus undermines judicial efficiency and 

the trial court’s independence. 
 

Mandamus contradicts § 1292(b)’s goals. The statute’s purpose is 

not “to provide early review of difficult rulings in hard cases.” German 

by German v. Fed. Home Loan Mortg. Corp., 896 F. Supp. 1385, 1398 

(S.D.N.Y. 1995). Rather, § 1292(b)’s “screening procedure” has “the dual 

purpose” of limiting review “to appropriate cases and avoiding time-

consuming jurisdictional determinations in [appellate courts].” Coopers 

& Lybrand, 437 U.S. at 475. But mandamus petitions harm these 

objectives.   

Mandamus to compel certification encourages piecemeal review 

and limits the autonomy of the trial judge. Piecemeal review occurs 

when appellate courts decide separate parts “of what is . . . but a single 

controversy” before litigation ends. Eisen v. Carlisle & Jacquelin, 417 

U.S. 156, 170 (1974). For trial courts, serial appeals from the many 

orders issued during a suit “can threaten proceedings with delay, adding 
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costs and diminishing coherence.” Johnson v. Jones, 515 U.S. 304, 309 

(1995). They “undermine the independence of the district judge,” 

Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 374 (1981), by 

making it harder for the judge to “supervis[e] trial proceedings,” 

Johnson, 515 U.S. at 309. For appellate courts, piecemeal review 

encumbers the “limited number of . . . judges in relation to the 

continually growing case load of the federal courts.” Nat’l Asbestos 

Workers Med. Fund v. Philip Morris, Inc., 71 F. Supp. 2d 139, 149 

(E.D.N.Y. 1999). Congress balanced the need for interlocutory appeal 

with efficiency concerns in § 1292(b) through district court discretion.  

Compelling certification will encourage litigants to bring similar 

petitions and encourage trial courts to certify more frequently than the 

statute contemplates. If this Court grants Petitioner’s request, future 

petitioners will take greater liberties in seeking mandamus to force 

certification. District courts will wonder whether they can freely deny 

certification when they are of the opinion that the statute does not allow 

it. As a result, this petition threatens to destabilize § 1292(b). The 

integrity of trial and appeals processes, as Congress has defined them, 

depends on the district court’s discretion to certify as needed. 
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B. The government has no clear and indisputable right to 

relief because the district court made a reasonable 

determination that the order did not present 

substantial ground for difference of opinion. 

Even if this Court believes that, for the first time in American 

history, mandamus is appropriate to compel certification in a routine 

business case with no jurisdictional questions, it should deny relief 

because the district court committed no clear abuse of discretion. For 

purposes of determining mandamus relief, a court clearly abuses its 

discretion “when its action is not mere error but usurpation of power.” 

De Beers, 325 U.S. at 217. Therefore, mandamus relief requires not only 

that the district court exceed the limits of its discretion but also that this 

excess create a “patently erroneous result.” In re Volkswagen of Am., 

Inc., 545 F.3d 304, 310 (5th Cir. 2008).   

Throughout its argument, Petitioner confuses the appellate 

“abuse of discretion” standard of review and the mandamus “clear abuse 

of discretion” standard. The Supreme Court has cautioned that lower 

courts reviewing mandamus petitions “must be careful lest they suffer 

themselves to be misled by labels such as ‘abuse of discretion’ into 

interlocutory review . . . on the mere ground that [the trial court’s 

determination] may be erroneous.” Will v. United States, 389 U.S. 90, 98 

n.6 (1967) (citation omitted). Petitioner makes this mistake. While 

Petitioner relies on Linde v. Arab Bank, PLC, 706 F.3d 92, 107 (2d Cir. 

2013), to define abuse of discretion in the mandamus context, Petitioner 
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ignores that Linde draws an absolute distinction between the appellate 

and mandamus standards.10 Id. at 108–09. “Mandamus is necessarily 

more deferential to the district court than our review on direct appeal,” 

the court explained, analogizing its approach to the “patently erroneous 

result” standard. Id. at 109. According to its own authority, Petitioner 

must show much more than run-of-the-mill abuse of discretion to prevail 

on this Cheney requirement.  

Here, the district court did not clearly abuse its discretion because 

its opinion that the order did not raise legal issues about which there is 

substantial ground for difference of opinion was not patently erroneous. 

Rather, the district court assessed the relative strength of different legal 

arguments—an accepted means for identifying substantial grounds—

and decided that it had sufficient confidence in its conclusions that the 

order did not warrant interlocutory appeal.   

1. The district court weighed the relative strength 

of competing rationales and reasonably 

concluded that there was no substantial ground 

for  difference of opinion. 

When considering whether to certify an order for appeal, it is the 

role of the district judge to “decid[e] whether the issue for appeal is truly 

one on which there is a substantial ground for dispute.” In re Flor, 79 

F.3d 281, 284 (2d. Cir. 1996) (citation omitted). The judge may “analyze 

 
10 Likewise, Petitioner cites Halo Electronics., Inc. v. Pulse Electronics, Inc., 136 S. Ct. 

1923, 1934 (2016), for a definition of abuse of discretion, not mandamus. 



 

 

44 

the strength of the arguments in opposition to the challenged ruling,” 

id., before determining whether there is “genuine doubt as to the correct 

legal standard,” Kapossy v. McGraw-Hill, Inc., 942 F. Supp. 996, 1001 

(D.N.J 1996). In its order, the district court adhered to these cases by 

independently evaluating the precedents at issue. The district court 

found the conflicting rationales insufficiently persuasive to create 

substantial ground for difference of opinion. Petitioner’s objection to the 

way the district court decided the substantial ground criterion is not 

supported by law and should be rejected. 

 The district court’s order stated that “the Court is confident 

enough in its conclusions that it is not of the opinion that there is a 

‘substantial ground for difference opinion’ about these questions.” J.A. 

32. The judge noted that “other courts hav[ing] disagreed is insufficient 

to compel certification,” id., and other courts agree with this view, 

United States ex rel. A1 Procurement, LLC v. Thermcord, Inc., 173 F. 

Supp. 3d 320, 323 (E.D. Va. 2016) (“[J]ust any simple disagreement will 

not merit certification.”) (citation omitted); see Wyeth v. Sandez, Inc., 703 

F. Supp. 2d 508, 527 (E.D.N.C. 2010). 

Contrary to Petitioner’s characterization, the district court in this 

case did not merely decide that it was “unquestionably correct” and deny 

certification, Pet’r’s Br. 43, but carefully considered contrary arguments 

and found them wanting. This Court should look not only at the district 
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court’s conclusion, but also the reasoning that supports it. Throughout 

the order, the district court weighed the comparative strengths of the 

legal arguments at issue. Using ordinary methods of statutory 

interpretation, it found that intervention is required before the 

government may dismiss, and that cases to the contrary contain 

deficient statutory analysis. J.A. 30. Likewise, the district court found 

the “unfettered discretion” standard to be contrary to the FCA’s text, 

and that the government could not prevail under the Sequoia standard. 

J.A. 31. The analysis in the order is more than enough to support the 

district court’s conclusion that interlocutory appeal is unwarranted. If 

this Court nevertheless believes that the district court’s analysis was 

insufficient, the appropriate remedy is to remand so that the district 

court can explain its reasons more fully, not to grant mandamus. 

2. The government misstates the case law to reach 

an incoherent conclusion. 

 

The sheer multiplicity of definitions cited and endorsed by 

Petitioner undermines its argument that the district court was required 

to find substantial grounds for a difference of opinion in this case. 

Petitioner defines substantial grounds variously as (1) any occasion 

when reasonable jurists might disagree on an issue’s resolution, Pet’r’s 

Br. 39; (2) any occasion when other cases conflict with the district court’s 

construction or application of the law, Pet’r’s Br. 40;  (3) any decision 

that runs counter to the weight of precedent, Pet’r’s Br. 41; and (4) any 
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occasion when the relevant circuit has not considered the question and 

other circuits are split on the issue, Pet’r’s Br. 42. If the criterion is so 

clearly determined that the district court is actively required to find it 

satisfied in certain instances, it is notable that even Petitioner struggles 

to describe it. Petitioner further argues that if any of those definitions is 

met, the district court would abuse its discretion by failing to find 

“substantial grounds.” But such an approach would explode the set of 

orders that a district court may certify. A statute designed to provide a 

narrow exception to the final judgment rule cannot be so construed. See 

Int’l Refugee Assistance Project v. Trump, 404 F. Supp. 3d 946, 949 (D. 

Md. 2019). 

There is no single theory of what “substantial ground for 

difference of opinion” means, and none of the theories that Petitioner 

cites triggers a duty to answer the criterion in the affirmative. For 

example, in Petitioner’s principal authority, Reese v. BP (Alaska), Inc., 

643 F.3d 681 (9th Cir. 2011), the court held that just “because there are 

no cases directly conflicting with the district court's construction of the 

law” does not mean that there “exists no substantial ground for a 

difference of opinion.” Id. at 688. The court went on to suggest that there 

may be substantial grounds “where reasonable jurists might disagree.” 

Id. That proposition does not prove that whenever there are conflicting 
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cases, no matter how unpersuasive the reasoning, the judge is required 

to find that there are substantial grounds for difference of opinion.  

Consider Petitioner’s reliance on Couch v. Telescope, 611 F.3d 629 

(9th Cir. 2010), for the proposition that courts “traditionally will find 

that” a circuit split with the absence of authority from the home circuit 

indicates substantial grounds. Id. at 633. Couch did not hold that in 

every instance of such a scenario, substantial grounds existed. Indeed, 

Couch carefully noted that disagreement as to which “precedent . . . is 

controlling does not mean that there is such a substantial difference of 

opinion as will support an interlocutory appeal.” Id. A circuit split alone 

does not evince substantial grounds for difference of opinion. Some may 

be generated by poor or unpersuasive reasoning. See Allapattah Servs., 

Inc. v. Exxon Corp., 333 F.3d 1248, 1254, n.4 (11th Cir. 2003), aff'd sub 

nom. Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546 (2005) 

(“We are unpersuaded . . . that [a circuit split on a statute’s 

interpretation] is evidence that the statute is ambiguous and unclear.”). 

The district court did not clearly abuse its discretion when it reached a 

reasonable opinion about whether the circuit split at issue involved 

substantial grounds for difference of opinion. Indeed, it is the job of a 

judge under § 1292(b) to examine the array of legal theories that stand 

in contradiction to an order and then exercise discretion in forming an 

opinion about their various strengths.  
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C. Mandamus is not appropriate because this case does 

not present extraordinary circumstances.  

 

 Even the few courts that have not rejected the possibility of 

mandamus compelling § 1292(b) certification have stated that 

compelling certification is almost never appropriate. See Ex parte Tokio 

Marine & Fire Ins. Co., 322 F.2d 113, 115 (5th Cir. 1963) (“The occasions 

for that relief would indeed be rare, if not superfluous.”). Indeed, only 

two courts of appeals have ever taken such a drastic step. In re Trump, 

928 F.3d 360 (4th Cir. 2019); Fernandez-Roque v. Smith, 671 F.2d 426 

(11th Cir. 1982). For the reasons explained in Part III.A, these cases 

were wrongly decided. But even if they were correct, they would not 

control here. Fernandez-Roque and Trump involved extraordinary 

circumstances. The jurisdiction of the district courts was in question in 

both cases, and because the discovery permitted by the lower court 

would interfere with U.S. foreign policy or with the President’s execution 

of his duties, the cases involved “controlling issue[s] of national 

significance.” Fernandez-Roque, 671 F.2d at 431. No such extraordinary 

circumstances obtain in this case. 
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1. This case presents no danger that the district 

court will proceed with the action despite 

lacking subject matter jurisdiction. 

 

Mandamus is meant “to confine an inferior court to a lawful 

exercise of its prescribed jurisdiction.” Schlagenhauf v. Holder, 379 U.S. 

104, 110 (1964). Thus, it is unsurprising that Fernandez-Roque and 

Trump had disputes over subject matter jurisdiction at their core. In 

Fernandez-Roque, the Eleventh Circuit granted mandamus compelling 

a lower court to rule on its own subject matter jurisdiction and then 

certify its order for immediate appeal. 671 F.2d at 431–32. And in In re 

Trump, the Fourth Circuit granted mandamus compelling § 1292(b) 

certification of the district court’s ruling that states have standing to sue 

the President for violating the Emoluments Clause. 928 F.3d at 379. By 

contrast, there is no dispute as to the district court’s subject matter 

jurisdiction over this action. Thus, issuing mandamus in this case would 

not serve to limit the district court to the “lawful exercise of its 

prescribed jurisdiction,” even if it would correct an erroneous ruling. 

Schlagenhauf, 379 U.S. at 110. 

The district court in Fernandez-Roque had sought to hear 

evidence on a preliminary injunction motion before determining 

whether it had subject matter jurisdiction. 671 F.2d at 430. The 

Eleventh Circuit found that it was “imperative for the district court to 

resolve the question of its jurisdiction,” and ordered that the district 
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court do so. Id. at 431. Likewise, the Fourth Circuit in In re Trump 

questioned whether the action before it was “an appropriate use of the 

courts, which were created to solve real cases and controversies between 

the parties.” 928 F.3d at 379. 

The difference between this case and the preceding two is clear. 

There is no question that the district court has subject matter 

jurisdiction over this action. See 28 U.S.C. § 1331. Thus, even if the 

district court’s denial of certification were erroneous, mandamus would 

not be necessary to prevent a “usurpation of judicial power.” 

Schlagenhauf, 379 U.S. at 110. The court ruled on a motion to dismiss 

properly before it. Not every erroneous denial of a motion to dismiss 

creates circumstances that warrant compulsory certification. The 

district court’s continued hearing of this case is an exercise of legitimate 

authority that need not be stopped by this Court. 

2. Whether the government may dismiss this action 

is not a controlling issue of national 

significance. 

Courts seeking to justify mandamus compelling certification have 

limited the availability of the remedy to cases that present “a controlling 

issue of national significance.” Fernandez-Roque, 671 F.2d at 431. This 

standard is plainly not met here. Fernandez-Roque involved a district 
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court’s intrusion into U.S.-Cuba relations,11 a major national issue at 

the time, id., and the action in In re Trump threatened to intrude “into 

the duties and affairs of a sitting President,” 928 F.3d at 368. The issues 

presented by this case are far less weighty. The question “What showing 

must the government make in order to dismiss an FCA action?” does not 

demand immediate resolution. The nation can wait for an answer, and 

so can Petitioner. 

In re McClelland Engineers, 742 F.2d 837 (5th Cir. 1984), shows 

just how high the bar is for compulsory certification. In that case, the 

Fifth Circuit declined to require certification of a district court order 

which, in a “clear departure from [binding precedent],” held that foreign 

sailors must be permitted to sue foreign vessels in U.S. courts. 742 F.2d 

at 838. The Fifth Circuit denied mandamus, noting that granting the 

petition would be “drastic.” Id. at 839. Yet this case is a far worse 

candidate for compulsory certification. The district court’s ruling does 

not contradict any binding precedent, and it is far narrower than the 

ruling in In re McClelland, holding only that the government must 

“account[] for the potential benefits of a lawsuit” before dismissal can be 

granted. J.A. 31. If mandamus was not appropriate in In re McClelland, 

it is not appropriate here. 

 
11 Before attempting to resolve the issue of its own subject matter jurisdiction, the 

district court had permitted the plaintiffs to depose State Department officials 

regarding “their knowledge of the existing conditions in Cuba.” 671 F.2d at 430 n.5. 
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 By contrast, both Fernandez-Roque and In re Trump presented 

extraordinary circumstances. As a concurring judge noted in Fernandez-

Roque, the district court in that case had effectively granted the 

plaintiffs’ requested relief and “ordered the government to submit to 

sweeping . . . discovery.” 671 F.2d at 432 (Tjoflat, J., concurring). 

Likewise, In re Trump had “national significance” because of the 

involvement of a sitting President, 928 F.3d at 368, and the court 

stressed the “unique circumstances of this case,” id. at 372. 

The government barely even attempts to argue that this case is 

unique or extraordinary, citing only “constitutional concerns.” Pet’r’s Br. 

34. But not every constitutional concern is of national significance. 

Taking seriously the government’s argument would require eviscerating 

the final judgment rule in any case that involves an issue of 

constitutional law. And that is not something this Court should do. 

D. The government need not obtain final review of the 

certification decision to secure other adequate relief. 

Petitioner has adequate means to relief after final judgment. 

True, Petitioner will not be able to appeal the certification question. But 

nothing bars Petitioner from appealing the denial of the motion to 

dismiss after final judgment. See supra pp. 14–15. Because Petitioner 

has not identified a harm that could be corrected only through review of 

certification, as distinct from review of the denied motion, Petitioner has 
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adequate other means to attain relief. Therefore, it has not met the 

Cheney requirements and mandamus should not issue.   
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CONCLUSION 

For the foregoing reasons, Respondent requests that the petition 

for mandamus be denied.  
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APPENDIX 
 

All Writs Act, 28 U.S.C. § 1651 

 

(a) The Supreme Court and all courts established by Act of Congress 

may issue all writs necessary or appropriate in aid of their respective 

jurisdictions and agreeable to the usages and principles of law. 

(b) An alternative writ or rule nisi may be issued by a justice or judge 

of a court which has jurisdiction. 
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Select Provisions of 31 U.S.C. § 3730 

(a) Responsibilities of the Attorney General.— 

The Attorney General diligently shall investigate a violation under 

section 3729. If the Attorney General finds that a person has violated 

or is violating section 3729, the Attorney General may bring a civil 

action under this section against the person. 

(b) Actions by Private Persons.— 

(1) A person may bring a civil action for a violation of section 3729 

for the person and for the United States Government. The action 

shall be brought in the name of the Government. The action may 

be dismissed only if the court and the Attorney General give 

written consent to the dismissal and their reasons for consenting. 

(2) A copy of the complaint and written disclosure of substantially 

all material evidence and information the person possesses shall 

be served on the Government pursuant to Rule 4(d)(4) [1] of the 

Federal Rules of Civil Procedure. The complaint shall be filed in 

camera, shall remain under seal for at least 60 days, and shall not 

be served on the defendant until the court so orders. The 

Government may elect to intervene and proceed with the action 

within 60 days after it receives both the complaint and the 

material evidence and information. 

(3) The Government may, for good cause shown, move the court 

for extensions of the time during which the complaint remains 

under seal under paragraph (2). Any such motions may be 

supported by affidavits or other submissions in camera. The 

defendant shall not be required to respond to any complaint filed 

under this section until 20 days after the complaint is unsealed 

and served upon the defendant pursuant to Rule 4 of the Federal 

Rules of Civil Procedure. 

(4) Before the expiration of the 60-day period or any extensions 

obtained under paragraph (3), the Government shall— 

(A) proceed with the action, in which case the action shall be 

conducted by the Government; or 
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(B) notify the court that it declines to take over the action, in 

which case the person bringing the action shall have the right 

to conduct the action. 

(5) When a person brings an action under this subsection, no 

person other than the Government may intervene or bring a 

related action based on the facts underlying the pending action. 

(c) Rights of the Parties to Qui Tam Actions.— 

(1) If the Government proceeds with the action, it shall have the 

primary responsibility for prosecuting the action, and shall not be 

bound by an act of the person bringing the action. Such person 

shall have the right to continue as a party to the action, subject 

to the limitations set forth in paragraph (2). 

(2) 

(A) The Government may dismiss the action notwithstanding 

the objections of the person initiating the action if the person 

has been notified by the Government of the filing of the motion 

and the court has provided the person with an opportunity for 

a hearing on the motion. 

(B) The Government may settle the action with the defendant 

notwithstanding the objections of the person initiating the 

action if the court determines, after a hearing, that the 

proposed settlement is fair, adequate, and reasonable under 

all the circumstances. Upon a showing of good cause, such 

hearing may be held in camera. 

(C) Upon a showing by the Government that unrestricted 

participation during the course of the litigation by the person 

initiating the action would interfere with or unduly delay the 

Government’s prosecution of the case, or would be repetitious, 

irrelevant, or for purposes of harassment, the court may, in its 

discretion, impose limitations on the person’s participation, 

such as— 

(i) limiting the number of witnesses the person may call; 

(ii) limiting the length of the testimony of such witnesses; 

(iii) limiting the person’s cross-examination of witnesses; 

or 
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(iv) otherwise limiting the participation by the person in 

the litigation. 

(D) Upon a showing by the defendant that unrestricted 

participation during the course of the litigation by the person 

initiating the action would be for purposes of harassment or 

would cause the defendant undue burden or unnecessary 

expense, the court may limit the participation by the person in 

the litigation. 

(3) If the Government elects not to proceed with the action, the 

person who initiated the action shall have the right to conduct the 

action. If the Government so requests, it shall be served with 

copies of all pleadings filed in the action and shall be supplied 

with copies of all deposition transcripts (at the Government’s 

expense). When a person proceeds with the action, the court, 

without limiting the status and rights of the person initiating the 

action, may nevertheless permit the Government to intervene at 

a later date upon a showing of good cause. 

(4) Whether or not the Government proceeds with the action, 

upon a showing by the Government that certain actions of 

discovery by the person initiating the action would interfere with 

the Government’s investigation or prosecution of a criminal or 

civil matter arising out of the same facts, the court may stay such 

discovery for a period of not more than 60 days. Such a showing 

shall be conducted in camera. The court may extend the 60-day 

period upon a further showing in camera that the Government 

has pursued the criminal or civil investigation or proceedings 

with reasonable diligence and any proposed discovery in the civil 

action will interfere with the ongoing criminal or civil 

investigation or proceedings. 

(5) Notwithstanding subsection (b), the Government may elect to 

pursue its claim through any alternate remedy available to the 

Government, including any administrative proceeding to 

determine a civil money penalty. If any such alternate remedy is 

pursued in another proceeding, the person initiating the action 

shall have the same rights in such proceeding as such person 

would have had if the action had continued under this section. 

Any finding of fact or conclusion of law made in such other 
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proceeding that has become final shall be conclusive on all parties 

to an action under this section. For purposes of the preceding 

sentence, a finding or conclusion is final if it has been finally 

determined on appeal to the appropriate court of the United 

States, if all time for filing such an appeal with respect to the 

finding or conclusion has expired, or if the finding or conclusion 

is not subject to judicial review. 
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Select Provisions from 28 U.S.C. § 1292 

(b) When a district judge, in making in a civil action an order not 

otherwise appealable under this section, shall be of the opinion that 

such order involves a controlling question of law as to which there is 

substantial ground for difference of opinion and that an immediate 

appeal from the order may materially advance the ultimate 

termination of the litigation, he shall so state in writing in such 

order. The Court of Appeals which would have jurisdiction of an 

appeal of such action may thereupon, in its discretion, permit an 

appeal to be taken from such order, if application is made to it within 

ten days after the entry of the order: Provided, however, That 

application for an appeal hereunder shall not stay proceedings in the 

district court unless the district judge or the Court of Appeals or a 

judge thereof shall so order. 
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Ames Circuit Local Rule 21.1  

(a) Mandamus or Prohibition to a Court  

A petition for a writ of mandamus or prohibition shall state the 

grounds for relief succinctly. The petition need not set forth 

exhaustively the grounds for granting relief. If the Court 

determines that the petition warrants close consideration, it shall 

order full briefing according to the normal rules for appellate 

briefing. The Court may, in its discretion, hear oral argument.  

 


