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UNITED STATES COURT OF APPEALS 

FOR THE AMES CIRCUIT 

 

In re United States of America, 

Petitioner. 

 

Procedural Order 

No. 20-15 

 

Pursuant to Local Rule 21.1, the Court has determined that the United States’ petition for a writ 

of mandamus warrants full briefing and oral argument. Petitioner the United States and 

respondent Ezekiel Adams are directed to brief the issues according to the normal rules for 

appellate briefing. The parties may make any arguments related to the following two issues: 

 

1. Whether the district court was required to grant petitioner’s motion to dismiss 

respondent’s action under the False Claims Act, 31 U.S.C. § 3730. 

 

2. Whether the district court was required to certify its order denying petitioner’s motion to 

dismiss respondent’s action for interlocutory appeal under 28 U.S.C. § 1292(b). 

 

 

 

 

 

Tejinder Singh 

Deputy Assistant Clerk of the Court 

January 15, 2020 
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AMES CIRCUIT LOCAL RULE 21.1 

 

(a) Mandamus or Prohibition to a Court 

 

A petition for a writ of mandamus or prohibition shall state the grounds for relief succinctly. The 

petition need not set forth exhaustively the grounds for granting relief. If the Court determines 

that the petition warrants close consideration, it shall order full briefing according to the normal 

rules for appellate briefing. The Court may, in its discretion, hear oral argument. 
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UNITED STATES COURT OF APPEALS 

FOR THE AMES CIRCUIT 

 

IN RE UNITED STATES OF AMERICA, PETITIONER 

 

On Petition for a Writ of Mandamus  

to the United States District Court  

for the District of Ames 

 

PETITION FOR A WRIT OF MANDAMUS 

 

The United States of America respectfully petitions for a writ of mandamus to the United 

States District Court for the District of Ames. In accordance with this Court’s Local Rule 21.1, 

this petition identifies the grounds for relief and respectfully requests full appellate briefing and 

oral argument on this matter.  

In this case under the False Claims Act, 31 U.S.C. §§ 3729-33, the United States moved to 

exercise its statutory power to dismiss a lawsuit brought in the government’s name by respondent 

Ezekiel Adams. On December 31, 2019, the district court denied that motion, effectively forcing 

the United States to continue in this case as a plaintiff against its will. The district court’s 

decision will subject the United States to burdensome discovery and undermine the separation of 

powers by preventing the executive branch from exercising its enforcement discretion as it sees 

fit. Mandamus relief is warranted on two grounds. 

First, the district court was required to grant the United States’ motion to dismiss Adams’s 

action, because that motion should have been granted under any reasonable standard, and the 

United States was not required to intervene before filing it. See Swift v. United States, 318 F.3d 

250, 252 (D.C. Cir. 2003) (holding that the government has “an unfettered right to dismiss an 

action” under the False Claims Act); United States ex rel. Sequoia Orange Co. v. Baird-Neece 

Packing Corp., 151 F.3d 1139, 1145 (9th Cir. 1998) (applying rational basis review to such 
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motions); see also Ridenour v. Kaiser-Hill Co., 397 F.3d 925, 932-33 (10th Cir. 2005) (holding 

that intervention was not a prerequisite to filing a motion).  

Second, the district court was required to certify its order denying the United States’ motion 

to dismiss for immediate appellate review pursuant to 28 U.S.C. § 1292(b) because when, as 

here, the statutory conditions are satisfied, certification is mandatory. See In re Trump, 928 F.3d 

360, 371 (4th Cir.) (granting mandamus relief on this ground), reh’g en banc granted, 780 F. 

App’x 36 (4th Cir. 2019); cf. In re Trump, 781 F. App’x 1, 2 (D.C. Cir. 2019) (noting that the 

propriety of mandamus relief in analogous situations has divided courts of appeals). If the Court 

grants relief on this ground, it should consider whether the district court erred by denying the 

United States’ motion to dismiss respondent’s action under the ordinary standard for direct 

appellate review. 

For the foregoing reasons, this Court should order full briefing regarding this petition for a 

writ of mandamus, and should grant the petition. 

       Respectfully submitted, 

       /s/ Mitchell Smith 

       United States Attorney 

       District of Ames 

        

       by /s/ Roland Squire 

       Assistant United States Attorney  

 

Dated: January 3, 2020 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF AMES 

 

 

 

United States ex rel. Ezekiel Adams, 

 Plaintiff, 

v.       

Ames Consolidated Contractors, Inc.,  

Holmes Builders, Inc.,  

Construction Solutions, Inc. 

Defendants.    

 

 

 

Docket No. _________ 

 

 

FILE UNDER SEAL 

DO NOT PLACE ON ECF 

 

JURY TRIAL DEMANDED 

 

COMPLAINT 

Plaintiff Ezekiel Adams, as relator for the United States of America, by his attorneys, 

alleges as follows: 

INTRODUCTION 

1. This is an action under the federal False Claims Act (FCA), 31 U.S.C. § 3729, which 

creates civil liability for any person who knowingly presents, or causes to be presented, a false or 

fraudulent claim for payment or approval, knowingly makes, uses, or causes to be made or used, 

a false record or statement material to a false or fraudulent claim, or conspires to engage in those 

acts. This Complaint alleges that defendants Ames Consolidated Contractors, Inc. (ACC), 

Holmes Builders, Inc. (Holmes), and Construction Solutions, Inc. (CSI) conspired to rig the bids 

to construct the Austin Federal Building Annex in the city of Austin, Ames (the Austin Annex 

project).  

2. The scheme was for ACC to submit an inflated bid for Austin Annex project, and for 

Holmes and CSI, the two other largest construction companies in the area, to submit bids that 

U.S. District Court 
District of Ames 

FILED 
 

February 20, 2016 
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were not competitive so that the contract would go to ACC. On information and belief, 

executives at Holmes and CSI received kickbacks for their role in the scheme.  

3. As a result of the scheme, the federal government was deprived of a fair and competitive 

bidding process, and it paid millions more for the construction of the building than it should 

have. Defendants’ fraud rendered each and every claim for payment under the construction 

contract false; the invoices submitted in connection with those claims were payment were 

material false records; and the allegations in this case plead a conspiracy between ACC and its 

putative rivals. The government is accordingly entitled to recover treble the damages, plus civil 

monetary penalties in an amount to be determined at trial. 

JURISDICTION AND VENUE 

4. This Court has subject-matter jurisdiction over this action pursuant to 28 U.S.C. § 1331 

and 31 U.S.C. 3732(a). 

5. Venue is proper under 28 U.S.C. § 1391(b) because the defendant resides in this district. 

PARTIES 

6. Plaintiff Ezekiel Adams is a resident of the State of Ames and was employed at ACC 

from July 2007 until December 2011. Starting in January 2010, Adams had the title of Vice 

President in ACC’s sales department, which made him privy to ACC’s contracting practices. 

Starting in January 2012, Adams began working as a Vice President of Sales at defendant 

Holmes Builders, Inc. (Holmes), one of ACC’s competitors. Adams left Holmes in September 

2015. 

7. Defendant ACC is a privately held corporation that is incorporated and has its principal 

place of business in the State of Ames. On information and belief, ACC is the largest 
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construction company in Ames, with annual revenues in excess of $200 million. ACC does most 

of its business in Ames, but some in other states as well. 

8. Defendant CSI is a privately held corporation that is incorporated and has its principal 

place of business in the State of Ames. On information and belief, CSI is the second-largest 

construction company in Ames, with annual revenues in excess of $125 million. 

9. Defendant Holmes is a privately held corporation that is incorporated and has its 

principal place of business in the State of Ames. On information and belief, Holmes is the third-

largest construction company in Ames, with annual revenues in excess of $75 million. 

FACTS 

10. In January 2011, the General Services Administration solicited bids for the prime 

contracting role to construct the Austin Federal Building Annex, a federal office building in the 

city of Austin, Ames (the Austin Annex project). The project was a 130,000 square foot, turn-

key office space. Bids were to be submitted by May 2, 2011. 

11. ACC wished to secure the Austin Annex project, but was facing competition from 

Holmes and CSI, both of which had the technical ability to manage the project. 

12. ACC’s staff prepared draft technical and price proposals bidding approximately $30 

million to complete the project. ACC’s President, Arnold Williams, responded that he had 

reviewed what the federal government had paid for buildings elsewhere in the country and in 

Ames, and was concerned that ACC would not be able to win the contract at that price. Williams 

consulted the sales team, which included plaintiff Adams, and asked whether there was any way 

to make the bid more competitive.  
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13. After a month of additional work, the team was able to find a technically acceptable way 

to construct the building for $2 million less, but Williams was not satisfied and communicated as 

much to the staff. 

14. Unwilling to submit the bid prepared by his staff, Williams contacted ACC’s competitors, 

Holmes and CSI, and arranged to collude in the presentation of the bids for the project. On 

information and belief, Williams and his counterparts at Holmes (that company’s CEO, Mark 

Rannell) and CSI (that company’s CEO, Joffrey Bernhardt) met in person on at least four 

occasions: 

a. On March 23, 2011, in the private dining room at the Holly Tree Inn, a restaurant 

in Austin, Ames. 

b. On April 2, 2011, at the Pine Links golf course outside of Austin, Ames. 

c. On April 9, 2011, at the Pine Links golf course outside of Austin, Ames. 

d. On April 10, 2011, at the Rampart night club in Austin, Ames. 

15. Plaintiff happened, by chance, to observe the meeting on April 10. While socializing at 

the night club, plaintiff observed Williams, Rannell, and Bernhardt sitting together and raising 

glasses of champagne in a toast. When plaintiff said hello, Williams appeared flustered. He 

pulled plaintiff aside and told plaintiff that the purpose of the meeting was to figure out whether 

ACC’s bid for the federal building would be competitive by gathering intelligence from ACC’s 

competitors. Williams admonished plaintiff to grab another bottle from the bar for his table and 

to otherwise stay out of the way. Plaintiff obliged. 

16. The next week, Williams informed ACC’s staff, including plaintiff, to increase the 

amount of the bid to approximately $33 million. When asked why that would be wise in light of 

Williams’s previously voiced concerns that even $28 million would be too much, Williams 
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responded that he had new information, and now believed that there was much more room to bill 

than he previously had expected. The staff complied with Williams’s instruction and submitted 

the bid on May 2, 2011. 

17. Three months later, the government awarded the contract to ACC at $33 million. After 

bids for subcontractors were sent and processed, construction work began in early 2013. 

Throughout the course of the project, ACC submitted applications for progress payments as the 

work was completed. On information and belief, at the conclusion of the project in fall 2014, 

ACC submitted an application for a final payment to receive any amounts still owed to it under 

the contract. 

18. In October 2012, for reasons unrelated to the above, plaintiff was considering leaving 

ACC to take a job from Holmes. One of the executives who interviewed plaintiff mentioned 

ACC’s luck in getting the Austin Annex project. Over lunch, that executive revealed that 

Holmes’s staff had initially prepared a bid to do the project for $25 million, but that Holmes 

CEO Mark Rannell had instructed the staff to find a way to raise the amount of the bid by $11 

million to $36 million, telling the staff that he thought there was room to bid higher. Plaintiff 

asked if the executive remembered when Rannell had made this request, and after checking his e-

mails to refresh his recollection, the executive reported that the request had been made on 

Monday, April 11, 2011—one day after the Rampart meeting. 

19. Intrigued by the timing, plaintiff investigated by contacting one of his counterparts at 

CSI. In the process, he discovered that CSI was originally planning to bid $28 million for the 

project, but raised its bid to $34 million, also based on a command from its CEO, Jeffrey 

Bernhardt, issued April 11, 2011.  
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20. Plaintiff then asked Williams what had happened at the Rampart meeting. Williams 

responded that he had tricked Holmes and CSI into overbidding for the contract by falsely stating 

that ACC planned to bid $36 million. At the time, plaintiff accepted this explanation.  

21. Plaintiff subsequently accepted the job offer with Holmes, beginning his employment in 

January 2013. Several months into his tenure, he had direct contact with Rannell. Plaintiff 

commented that he was grateful Rannell would hire him after what Williams had done to deceive 

Holmes and CSI. Rannell, however, reacted in a puzzled way, as if he did not know what 

plaintiff was talking about. When plaintiff explained that he was referring to how Williams had 

tricked Rannell and Bernhardt into overbidding for the Austin Annex project, Rannell again 

looked confused, and then responded by saying, “Oh, right, yeah. That did make me mad. But 

it’s ok. Water under the bridge.” 

22. This reaction felt strange to plaintiff, and so he investigated further by talking to other 

Holmes employees who had been on the bid team for the Austin Annex project. Specifically, 

plaintiff inquired about whether, at the time, Rannell had appeared upset that Holmes had lost the 

bid. Universally, employees reported that Rannell had not seemed upset at all. In fact, plaintiff 

was told that shortly after the contract was awarded to ACC, Rannell purchased a new sports car.  

23. At this point, plaintiff was suspicious that Williams had lied to him, and that ACC had 

engaged in anti-competitive bid-rigging as opposed to mere trickery. He attempted to corroborate 

his suspicions by finding out from employees at CSI whether their CEO had been upset when the 

contract had been awarded to ACC. These employees reported that CEO Bernhardt had not been 

upset at the time.  

24. Plaintiff then attempted to corroborate his suspicions by obtaining additional information 

about times that Williams, Rannell, and Bernhardt had met while the Austin Annex project bids 
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were in process. In the course of that investigation, he learned of the meetings described supra 

¶ 14.  

25. On information and belief, all of those meetings were for the purpose of establishing an 

agreement to collude in the submission of bids. The scheme was to allow ACC to win the bid at 

the inflated price with ACC or Williams then paying a kickback to Rannell and Bernhardt for 

their efforts. 

26. As a result of this scheme, the government has been damaged in two ways. First, the 

government paid an inflated price for the construction of the Austin Annex, paying $5 million 

more than ACC would have taken to do the same work, and $8 million more than Holmes was 

prepared to bid. Those damages are directly attributable to the bid-rigging scheme. 

27. Second, the government was deprived of a truly competitive bidding process, as required 

by the applicable Federal Acquisition Regulations and government procurement procedures. 

28. On information and belief, had the government known of these violations, it would not 

have awarded the Austin Annex project contract to ACC. 

FIRST CLAIM FOR RELIEF: PRESENTING FALSE OR FRAUDULENT CLAIMS  

IN VIOLATION OF 31 U.S.C. § 3729(a)(1)(A)  

29. The allegations in paragraphs 1 through 28 are incorporated as if stated fully herein. 

30. Defendants violated the False Claims Act, 31 U.S.C. § 3729(a)(1)(A), by knowingly 

presenting, or causing to be presented, false or fraudulent claims for payment or approval. 

31. In this case, defendants used fraud to induce the United States to enter into a contract for 

a $33 million construction project with ACC. This fraud tainted the entire contract, rendering 

each and every invoice for payment submitted under the contract “false or fraudulent” under the 

FCA.  
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32. These invoices are “claims” within the meaning of the FCA because they are requests or 

demands for money presented to the United States. 

33. Defendants acted knowingly because they had actual knowledge that their bids for the 

Austin Annex project were tainted by fraud, or were at least reckless as to that fact. 

34. The government is accordingly due three times the amount of damages it sustained 

because of the defendants’ conduct, which in this case is the entire $33 million contract, or at 

least the $8 million difference between what Holmes was willing to take to complete the Austin 

Annex project and the amount the government paid. 

35. The government is also due civil monetary penalties as required by the FCA. 

36. Defendants are jointly and severally liable for paying these damages and penalties 

because all of them participated in the fraud, thus either presenting false or fraudulent claims or 

causing those claims to be presented. 

SECOND CLAIM FOR RELIEF: MAKING OR USING FALSE RECORDS  

OR STATEMENTS IN VIOLATION OF 31 U.S.C. § 3729(a)(1)(B). 

37. The allegations in the foregoing paragraphs are incorporated as if stated fully herein. 

38. Defendants made and used false records or statements that were material to their false 

claims.  

39. Defendants’ responses to the government’s requests for proposals, which contained the 

fraudulently inflated bids, were false records or statements that were material to false claims. 

40. The individual invoices submitted by ACC under the contract were false records or 

statements that were material to false claims. 

41. The submission of these records or statements caused the government to award the 

contract to ACC at an inflated price, and to pay money to ACC under the contract.  
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42. The government is accordingly due three times the amount of damages it sustained 

because of the defendants’ conduct, which in this case is the entire $33 million contract, or at 

least the $8 million difference between what Holmes was willing to take to complete the Austin 

Annex project and the amount the government paid. 

43. The government is also due civil monetary penalties as required by the FCA. 

44. Defendants are jointly and severally liable for paying these damages and penalties 

because all of them participated in the fraud, thus either presenting false or fraudulent claims or 

causing those claims to be presented. 

THIRD CLAIM FOR RELIEF: CONSPIRACY 

IN VIOLATION OF 31 U.S.C. § 3729(a)(1)(C) 

45. The allegations in the foregoing paragraphs are incorporated as if stated fully herein. 

46. Defendants agreed to present false or fraudulent claims, and to make and use false 

records or statements material to those claims, by engaging in a deliberate bid-rigging scheme 

across all three of their companies. This conduct violates the FCA’s conspiracy provision. 

47. As a result of this conspiracy and the overt acts taken in furtherance thereof, the 

government was damaged. 

48. The government is accordingly due three times the amount of damages it sustained 

because of the defendants’ conduct, which in this case is the entire $33 million contract, or at 

least the $8 million difference between what Holmes was willing to take to complete the Austin 

Annex project and the amount the government paid. 

49. The government is also due civil monetary penalties as required by the FCA. 

50. Defendants are jointly and severally liable for paying these damages and penalties 

because all of them participated in the conspiracy. 

  



 

 

14 

PRAYER FOR RELIEF 

WHEREFORE, plaintiff requests that this Court enter judgment in favor of the United States 

and against defendants as follows: 

a. Award to the United States three times the amount of the damages it sustained by each 

violation of the False Claims Act. 

b. Award to the United States a civil monetary penalty for each violation of the False 

Claims Act.  

c. Award to plaintiff 30% of the amount awarded to the United States. 

d. Award to plaintiff all costs incurred in this action, including attorneys’ fees and costs. 

e. Award any other relief that the Court deems just and proper. 

JURY TRIAL DEMAND 

Plaintiff demands a trial by jury on all issues to triable. 

      Respectfully submitted, 

 

      Pamela Bond 
 

      Pamela Bond  

      Redd & Bleu, LLP     

      5100 S. Ames Blvd 

      City of Bork, Ames  

 

      Attorney for Plaintiff 
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF AMES 

 

 

United States ex rel. Ezekiel Adams, 

Plaintiff, 

v.       

Ames Consolidated Contractors, Inc.,  

Holmes Builders, Inc.,  

Construction Solutions, Inc. 

Defendants. 

 

 

 

Docket No. CV16-525 

 

UNITED STATES’ NOTICE OF ELECTION  

TO DECLINE TO INTERVENE 

Pursuant to the False Claims Act, 31 U.S.C. § 3730(b)(4)(B), the United States notifies 

the Court of its decision to decline to intervene in this action.  

Although the United States declines to intervene in this action, it respectfully refers the 

Court to 31 U.S.C. § 3730(b)(1), which allows relators to maintain the declined portion of the 

action in the name of the United States; providing, however, that the “action may be dismissed 

only if the court and the Attorney General give written consent to the dismissal and their reasons 

for consenting.” Id. Therefore, the United States requests that if relator or defendants propose 

that the action be dismissed, settled, or otherwise discontinued, the Court solicit the written 

consent of the United States before ruling or granting its approval.  

Further, pursuant to 31 U.S.C. § 3730(c)(3), the United States requests that all pleadings 

filed in this action be served upon the United States; the United States also requests that all 

orders issued by the Court be sent to the United States’ counsel. The United States reserves its 

right to order any deposition transcripts and to intervene in this action, for good cause, at a later 
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date. The United States reserves the right to seek the dismissal of relator’s claims on any 

appropriate grounds, including under 31 U.S.C. §§ 3730(b)(5) and (e)(4) or 3730(c)(2)(A).  

The United States further requests that relator’s complaint and all other pleadings be 

unsealed, except for filings by the United States prior to the lifting of the seal that would discuss 

the content and extent of the United States’ investigation. 

Respectfully submitted, 

       /s/ Mitchell Smith 

       United States Attorney 

       District of Ames 

        

       by /s/ Roland Squire 

       Assistant United States Attorney  

 

Dated: October 14, 2018 
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EXCERPT OF ORAL ARGUMENT TRANSCRIPT DATED 11/08/2019 

U.S. District Judge Harold Grump (The Court): Next up is case 16-525, United 

States ex rel. Adams versus Ames Consolidated Contractors et al. We are here 

to talk about the government’s motion to dismiss this action. Who is present 

today? 

Roland Squire, Assistant United States Attorney: Your honor, Roland Squire 

for the United States. 

Pamela Bond, Counsel for plaintiff: Pamela Bond for the plaintiff-relator 

Ezekiel Adams. 

Russell Kelsier, Counsel for Ames Consolidated Contractors: Russell Kelsier 

for the defendant Ames Consolidated Contractors or ACC.  

Mary Crowell, Counsel for Holmes Builders: Mary Crowell for the second 

defendant, Holmes Builders, your honor. 

Elizabeth Beckett, Counsel for Constructions Solutions, Inc.: And Elizabeth 

Beckett for the third defendant, Construction Solutions. 

The Court: Thank you everybody. I want to hear first from the government. 

Tell me why this case should be dismissed. 

Mr. Squire: Your honor, this case should be dismissed because cases under the 

False Claims Act are fundamentally about vindicating the interests of the 

United States, and the government has determined that it would not be in the 

interests of the United States for this case to continue. Specifically, as 

discovery gets underway, it is likely that the government will have to 

respond to burdensome requests for information, at significant cost. 

The Court: OK, I get that. Nobody likes responding to discovery requests. But 

you knew this was a risk years ago, didn’t you?  

Mr. Squire: Well, your honor, we knew that civil cases have discovery. But we 

didn’t know if this case would make it past the pleading stage, or if it 
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would settle before we received discovery. Now that the discovery is in the 

process of being served, we think the picture is getting clearer. 

The Court: Did you ever have reason to think the case wouldn’t make it past 

the pleading stage? The defendants didn’t even file a motion to dismiss. They 

just filed an answer.  

Mr. Squire: We had no specific reason to think this case would be dismissed 

on the pleadings, no. 

The Court: Did you have any reason to think the case would just settle right 

away? I mean, there are three defendants, so it seems unlikely to me that all 

those cats could be herded very quickly. 

Mr. Squire: Quick settlements sometimes happen in these cases, your honor. We 

certainly didn’t have any settlement conversations or anything like that. But 

we have seen it occur. 

The Court: That’s not much to go on. So far, the reasons you’re giving me for 

why you didn’t think the case would have discovery sound thinner than the 

paper your motion is printed on. It seems like you clearly should have 

anticipated that you would be subject to discovery. And if you knew that you 

would rather dismiss this case than respond to discovery, why did you even 

let the case get off the ground? Why let the relator and the defendants spend 

tens or maybe hundreds of thousands of dollars only to pipe up now? 

Mr. Squire: Your Honor, it’s pretty well settled that avoiding discovery 

burdens is a legitimate concern for the government in deciding whether to 

seek dismissal of these actions. But I want to be clear that avoiding 

discovery is not the only reason we are seeking dismissal. At a more 

fundamental level, we have determined that allowing this lawsuit to continue 

is not in the interest of the United States. 

The Court: Well, tell me more about that, then. As I see it, the lawsuit may 

result in the United States getting back millions of dollars from the 
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defendants, if they are found to have engaged in bid rigging. Isn’t that 

true? 

Mr. Squire: If successful, that’s correct, your honor. But we don’t know if 

it will be successful. And as you pointed out, the parties and the government 

are going to have to spend a lot of money to get to the end of the road. We 

want to conserve those resources. And then separately, even if the lawsuit 

were successful, it still might create problems for us. The defendants in 

this case have bid on other government jobs and done other government work. 

If they are hit with a massive judgment, or if they are deemed unable to work 

with the United States on other projects, that would be bad for the United 

States in non-monetary ways. We might not be able to build anything in Ames 

because the three largest contractors here might be deemed ineligible to bid 

again. As we said in our motion, we’re happy with how the building turned 

out, and we don’t want to lose all these contracting relationships. 

The Court: That point is pretty speculative. “Might create problems.” “May 

not be able to work with us.” Let me ask this. Those other jobs you’re 

talking about, did they exist before the United States declined to intervene 

in this action? Or did they just recently materialize? 

Mr. Squire: They existed before, your honor. Of course, more jobs may be 

coming in the future, which don’t exist yet. But the specific projects I’m 

talking about were bid on before. 

The Court: Are you planning more construction projects in Ames? 

Mr. Squire: I don’t know the answer to that, your honor.  

The Court: As of now, you’re not aware of anything planned? 

Mr. Squire: That’s correct. 

The Court: OK, so we’re just speculating again. All you really have for me in 

the way of real facts are old facts that you knew or really should have known 

when you declined intervention in 2018. If those facts are enough to make you 
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want to dismiss the case, then why didn’t you move sooner? Why let so much 

water under the bridge? 

Mr. Squire: Your honor, maybe we should have moved to dismiss the case 

earlier. But if you would have been inclined to grant this motion a year ago, 

then the arguments in favor of the motion are just as strong, if not 

stronger, today, so you should grant it now. 

The Court: I am not sure I agree with you. The way I read the statute, I 

think that if you, the government, want to file a motion to dismiss under 

this provision 3730(c)(2)(A), you have to first intervene in the case. And 

since you declined to intervene, you can only intervene now if you have “good 

cause.” And I think “good cause” means that you have to tell me something you 

know now that you didn’t know then.  

Mr. Squire: Your honor, with respect, there is no authority for the notion 

that the United States has to intervene before it files a motion to dismiss 

under subsection (c)(2)(A). In fact, at least three courts of appeals, the 

Ninth, Tenth, and D.C. Circuits, have expressly rejected that argument.  

The Court: But that’s not responsive to my point, which is that the statute 

is written in a specific way, and it makes dismissal available only in cases 

in which you have intervened. How can I get around what Congress did? 

Mr. Squire: Your honor, we don’t think it’s written in that specific way. 

Three courts of appeals have agreed with us, and none have disagreed. 

The Court: Well I read through those decisions and I have to say I’m not very 

persuaded. Is there any binding authority that would compel me to agree with 

you if I’m not sold? Any case from the Supreme Court or the Ames Circuit? 

Mr. Squire: Nothing in the sense that there’s a binding case holding 

specifically that we don’t have to intervene, your honor. There’s nothing on 

point like that. But the Supreme Court cases cited in the persuasive 

appellate cases are binding and they compel deciding this in our favor. 
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The Court: But they are not on point. OK. If there’s nothing binding then 

I’ll do what I think is right. Let me think about that issue some more. I do 

have a few more questions, though, while I have you up here. If I decide that 

this motion is properly before me, what is the standard for deciding whether 

dismissal is warranted, and how do you meet it? 

Mr. Squire: Your honor, the appellate courts have identified two standards, 

and we meet either one. The first is the one adopted by the D.C. Circuit, 

which is that the government has unfettered discretion to dismiss cases under 

the False Claims Act. The second standard is the rational basis test adopted 

by the Ninth Circuit in the Sequoia Orange case. Under that test, all we have 

to do is identify a legitimate government interest, like avoiding discovery 

costs, and explain how dismissal is rationally related to that interest. 

Clearly we’ve done that here. So while we think the unfettered discretion 

standard is correct, we think that under either standard, dismissal is the 

only correct result. 

The Court: Let me backtrack for just a moment. You aren’t arguing, are you, 

that this case is meritless? 

Mr. Squire: No, your honor, we’re not making that argument. We’re saying even 

if the case is meritorious, we don’t want it to go forward. 

The Court: But how can that be? If the case is meritorious, it means that 

these defendants broke the rules for bidding on government work, and as a 

result the government lost millions of dollars, which is obviously far more 

money than you’ll ever spend responding to discovery. How can it be the case 

that the government has carte blanche to dismiss in that circumstance? 

Mr. Squire: Your honor, I want to stress that we don’t know whether the case 

is meritorious. If we knew the case was definitely meritorious, maybe it 

would be a harder argument for us, although I still think we should have the 

unfettered discretion as the real party in interest to make that 

determination. But here, what we have is uncertainty. And it’s not irrational 
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or improper for the government to want to resolve that uncertainty, even if 

the way we resolve it means that we might forgo a monetary recovery.  

The Court: This does not sound to me like what Congress had in mind when it 

enacted the False Claims Act. Let me ask again the question I asked about the 

other issue: is there any binding authority that would compel me to adopt the 

standard you’ve put forward? 

Mr. Squire: The same answer as before, your honor. There’s no binding case on 

point saying that the standard is unfettered discretion or rational basis, 

but there is literally no case anywhere adopting a more stringent standard, 

and the cases that have adopted the tests I discussed root their analysis in 

binding Supreme Court precedent that we think requires dismissal here. 

The Court: OK. I understand your argument. I’d like to hear now from the 

plaintiff. Ms. Bond? 

Ms. Bond: Thank you, your honor. Your questions go to what we think is really 

the heart of the issue here, which is that the government is behaving 

arbitrarily or perhaps even acquiescing in fraud. After letting this case go 

on for years, they have now decided that they want it to go away, and they 

are being candid enough by telling you that part of the reason is that they 

don’t want to antagonize the defendants. But those are not good reasons to 

throw out a meritorious suit. And we don’t think the statute lets the 

government do this in a case in which they haven’t intervened, and don’t have 

a good reason for having waited so long to dismiss the action. 

The Court: Well, your friend on the other side disagrees. And doesn’t he have 

a point that the caselaw is stacked in the government’s favor here? 

Ms. Bond: Look, we have to admit that there are cases going the other way. Of 

course there are. But none of those cases is controlling precedent, and all 

of those cases are wrong insofar as they read the statute to permit these 

motions without prior intervention, and insofar as they impose a standard 

that effectively lets the government dismiss any case for basically any 
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intelligible reason, or even for no reason at all. When Congress enacted the 

False Claims Act, it partially assigned the government’s injuries to 

relators, or whistleblowers, like my client. And while the government has 

some rights to participate in that litigation, those rights are sharply 

curbed when the government declines to intervene. That’s what the statute 

says under 3730(c)(3). It says that if the government does not intervene, the 

person who initiated the action shall have the right to conduct it. They did 

not intervene, and so this is our case now, not theirs. And so their 

narrative that they get to decide what happens is not what Congress said, and 

is not what Congress intended. If they want to change that status quo, they 

need to either find good cause to intervene in the case or get Congress to 

change the statute. 

The Court: Let’s put the intervention thing to the side because although I 

see your point, it looks like lots of courts take a different view. You tell 

me, if I can consider this motion, what standard applies? Is it Sequoia 

Orange? 

Ms. Bond: At a minimum, your honor, we think Sequoia Orange. But honestly, we 

think even that is too deferential to the government. As your honor noted, 

the government can always wave its hands vaguely at cost considerations. That 

can’t be enough, and so if Sequoia Orange allows that, the standard needs to 

be tighter. We think the government has to at least explain why its decision 

makes sense, and back that up with something. So, for example, if they want 

to say that discovery is too expensive or burdensome, they have to actually 

compare the costs of discovery with the expected value to the government of 

allowing the case to continue, and they have to show, and not just assert 

based on nothing, that the juice is not worth the squeeze. 

The Court: That sounds pretty burdensome. You would probably have to conduct 

some discovery into their internal deliberations, which might be privileged. 
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And you might be asking for a level of mathematical certainty they can’t 

provide.  

Ms. Bond: Your honor, you can handle these calculations in a deferential way 

if you want, and give the government lots of wiggle room. But it is not 

rational for them to say that they want to avoid discovery costs if they 

aren’t going to even acknowledge the other side of the ledger. Here, all they 

are saying is that they aren’t sure if the case will be successful. Well, of 

course they’re not. That’s the nature of the future. It’s uncertain. But we 

know that the case is based on a sound legal theory, and the government isn’t 

arguing otherwise. And we know that the relator was a credible insider who 

has firsthand observations of the fraud. Again, the government isn’t arguing 

otherwise. And I would also add that the other reason they gave in this case, 

about wanting to maintain their relationship with the defendants and keep 

them solvent, is an inappropriate basis for dismissal because it’s also going 

to be available in every case, and there is no reason that the government 

should want to maintain a relationship with companies that defrauded the 

government by rigging bids for a multimillion dollar construction project. In 

essence, the government is telling you that even if they were defrauded, they 

don’t care. But when Congress enacted the False Claims Act, it commanded a 

different result, and you shouldn’t read the statute to let the government 

acquiesce in fraud. 

The Court: OK. I understand your perspective. Counsel for the defendants, 

this isn’t your motion, but I expect your clients support it. Did you want to 

add anything? 

Ms. Crowell: Thank you, your honor. I’ll be very brief. We obviously agree 

with the government that the motion should be granted. And I would say that 

the cost considerations are real, and we expect to win on the merits, either 

at summary judgment or trial. It’s very reasonable for the government not to 
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want to wade into this morass or take on this risk, and we think the 

government’s decision is entitled to respect. 

The Court: OK, thank you for that. Anything else? 

Mr. Kelsier: Not from ACC, your honor. 

Ms. Beckett: Not from CSI, your honor. 

Mr. Squire: Your honor, just one last thing, if I may. We asked in our brief 

that if your honor is not inclined to grant our motion, you certify the order 

for a 1292(b) interlocutory appeal. As the discussion today shows, the 

standard for certification would clearly be met if you rule against us 

because there are cases by multiple courts of appeals that would compel a 

ruling in our favor. So if your honor is going to split with those 

authorities, we would respectfully request that we be able to take this issue 

to the circuit court before the discovery costs and burdens get out of 

control. 

The Court: Yes, I saw that argument in your brief. Do you agree that the 

decision whether to certify or not is discretionary for me? 

Mr. Squire: Yes and no, your honor. The determination whether the conditions 

for certification are met entails some exercise of discretion. For example, 

to determine whether there is a substantial basis for a difference of opinion 

about a legal question might sometimes involve a discretionary judgment call. 

But once you decide the conditions are met, the statute uses the mandatory 

word “shall” to say that you have to certify the order in writing. Also, in 

this case, we just don’t see how you could find that the conditions aren’t 

met, so functionally, we don’t think it’s discretionary here. 

The Court: But you agree that the conditions are a judgment call, right? 

Mr. Squire: In many cases, yes. But in this one, no. Based on things that 

have been conceded, and indeed based on things your honor said today when you 

acknowledged the caselaw supporting our position, I think nobody could say 

that there isn’t at least a substantial ground for difference of opinion 
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about controlling legal questions. And of course, if we are right that we 

have unfettered discretion to dismiss this case, that would advance the 

termination of the litigation because it would end it right away. So I don’t 

think there’s really much to do here in terms of weighing or making 

judgments. 

The Court: I’m not sure I agree with your assessment, but I will take it all 

under advisement and rule as quickly as I can. Thank you everybody. 

END OF EXCERPT 
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MEMORANDUM OPINION AND ORDER  

DENYING THE UNITED STATES’ MOTION TO DISMISS 

This is a qui tam action under the False Claims Act, 31 U.S.C. §§ 3729-33.1 The United 

States of America has filed a motion to dismiss this action pursuant to 31 U.S.C. 

§ 3730(c)(2)(A). For the reasons that follow, the government’s motion is DENIED. 

I. A. 

The False Claims Act creates civil liability for any person who submits a false or 

fraudulent claim to the federal government, causes such a claim to be submitted, or uses a false 

record or statement that is material to such a claim. See 31 U.S.C. § 3729(b). The statute 

empowers private individuals, known as “relators,” to file lawsuits on the United States’ behalf. 

In a successful lawsuit under the False Claims Act, the United States can recover triple its 

damages, plus civil monetary penalties for each false claim. Id. § 3729(a). A relator who brings a 

 
1 “Qui tam” is short for “qui tam pro domino rege quam pro se ipso in hac parte sequitur,” which means “he who 

sues in this matter for the king as well as for himself.”  
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successful case is entitled to keep a share of this recovery (up to a maximum of 30 percent). See 

id. § 3730(d). 

Lawsuits under the False Claims Act must be brought in the name of the relator and the 

United States, and must be filed under seal. 31 U.S.C. § 3730(b)(1), (2). This sealed filing 

permits the United States to investigate the allegations in the relator’s complaint without the 

defendant’s knowledge, so that the government can decide whether to bring criminal charges, 

intervene in the civil action, pursue an alternate remedy, or simply decline to act.  

If the United States decides not to intervene, the statute provides that “the person who 

initiated the action shall have the right to conduct the action.” 31 U.S.C. § 3730(c)(3). In this 

scenario, the statute further provides that “the court, without limiting the status and rights of the 

person initiating the action, may nevertheless permit the Government to intervene at a later date 

upon a showing of good cause.” Ibid. 

On the other hand, if the United States chooses to intervene, then “it shall have the 

primary responsibility for prosecuting the action, and shall not be bound by an act of the person 

bringing the action.” 31 U.S.C. § 3730(c)(1). In that scenario, the relator “shall have the right to 

continue as a party to the action, subject to the limitations set forth in” Section 3730(c)(2). Ibid. 

One of those “limitations” is that “[t]he Government may dismiss the action notwithstanding the 

objections of the person initiating the action if the person has been notified by the Government of 

the filing of the motion and the court has provided the person with an opportunity for a hearing 

on the motion.” Id. § 3730(c)(2)(A). The government has taken the position that Section 

3730(c)(2)(A) grants the government unfettered discretion to dismiss qui tam actions, and that it 

need not intervene before filing a motion to dismiss under this statute. 
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B. 

In 2016, respondent Ezekiel Adams filed an action alleging that three construction 

companies, Ames Consolidated Contractors (ACC), Holmes Builders, and Construction 

Solutions, Inc. (CSI) had defrauded the United States in connection with a contract to build a 

federal office building in the town of Austin, Ames. In particular, Adams alleged that in 2011, 

these three companies, which are competitors, engaged in a bid-rigging scheme that resulted in 

ACC winning the contract to build the office, at a price that was millions more than it otherwise 

would have received. Having served as an executive at ACC and at Holmes, Adams claimed to 

have personal knowledge of these facts.  

As required by the statute, Adams filed his complaint under seal so that the United States 

could investigate his claims and decide whether to intervene. On October 14, 2018, after more 

than two years of investigation, during which Adams and his counsel assisted the United States, 

the government informed this Court that it would not intervene. The case was accordingly 

unsealed and Adams served his complaint on the defendants, which did not move to dismiss the 

complaint. Instead, after obtaining multiple extensions, defendants filed answers denying 

Adams’s factual allegations, and discovery began.  

Almost a year into the discovery process, on August 2, 2019, the United States filed its 

motion to dismiss Adams’s complaint. As grounds, the United States asserted that it was satisfied 

with ACC’s performance on the Austin project, and that it had determined that a False Claims 

Act case against defendants would not be in the United States’ interest. The government did not 

assert, however, that defendants had not engaged in bid-rigging, or that the bid-rigging had not 

caused the United States to pay more for the project than it otherwise would have. The 
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government also did not argue that it is opposed, as a matter of policy, to using the False Claims 

Act to address bid-rigging.  

At oral argument, the Court inquired why dismissal would be in the interests of the 

United States when the government stood to recover millions of dollars from the suit. The 

government responded that short-term financial gain was not its only objective, and that 

maintaining its relationships with contractors like defendants was likewise important. The Court 

inquired as to whether that was a new consideration that had emerged after the United States had 

investigated the case, and the government responded in the negative. The Court asked why the 

United States was moving to dismiss the case now, and the government responded that it wished 

to dismiss the case before it faced significant discovery burdens. The government also stressed 

that in its view, it has unfettered discretion to dismiss cases under 31 U.S.C. § 3730(c)(2)(A).  

II. 

The Court denies the government’s motion for two independent reasons. First, the 

government is required to intervene before it can file a motion to dismiss under Section 

3730(c)(2)(A). This subsection of the statute is part of paragraph (2) of subsection (c), which sets 

forth the “limitations” that apply to relators in cases in which “the Government proceeds with the 

action” by intervening. See 31 U.S.C. § 3730(c)(1). When, as here, the government has not 

sought to intervene, nor shown “good cause” for intervening (a prerequisite for belated 

intervention under the statute, see 31 U.S.C. § 3730(c)(3)), it cannot seek dismissal under 

Section 3730(c)(2)(A). This rule coheres with ordinary judicial practice: normally, a non-party to 

a case cannot seek to dismiss it. And absent intervention, the government is not a party to a case 

under the False Claims Act, even though the government obviously has an interest in the result. 

See United States ex rel. Eisenstein v. City of N.Y., 556 U.S. 928, 933 (2009). The cases the 
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government cites to the contrary are not persuasive. See United States ex rel. Schweizer v. Oce 

N.V., 677 F.3d 1228, 1233 (D.C. Cir. 2012) (holding intervention was not a prerequisite to 

seeking dismissal); Ridenour v. Kaiser-Hill Co., 397 F.3d 925, 932 (10th Cir. 2005) (same); 

United States ex rel. Kelly v. Boeing Co., 9 F.3d 743, 753 n.10 (9th Cir. 1993) (same). 

Second, even if the government were permitted to file its motion, its arguments for 

dismissal lack merit. To be sure, if the government were correct that it has “unfettered 

discretion” to dismiss these cases—as the D.C. Circuit has held—it would not even need an 

argument. See Swift v. United States, 318 F.3d 250, 252 (D.C. Cir. 2003). But I find that reading 

of the statute unpersuasive. The statute permits dismissal only after the relator receives notice 

and an opportunity for a hearing on the motion. Those procedural requirements would be 

pointless if the granting of the motion were a foregone conclusion in every case. The 

government’s “unfettered discretion” argument is also at odds with other features of the statutory 

text, including the provision granting the relator the right to continue the action, and with the 

“good cause” requirement for belated intervention. In this case, the relator has done what the 

statute contemplates: he has brought a facially valid case, and has invested substantial resources 

to investigate and litigate the case for several years. When, as here, the government does not 

have any arguments for dismissal that it did not know about before, and when, as here, the 

government has not shown that the case lacks merit, it cannot obtain dismissal on a whim. 

The government argues in the alternative that it can prevail under the standard articulated 

in United States ex rel., Sequoia Orange Co. v. Baird-Neece Packing Corp., 151 F.3d 1139, 1145 

(9th Cir. 1998), which requires: “(1) identification of a valid government purpose; and (2) a 

rational relation between dismissal and accomplishment of the purpose.” The Court is not 

persuaded. Again, none of the government’s arguments is new, and the government has not 
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articulated a strong relationship between dismissal and any of its asserted purposes. The Court is 

also not convinced that Sequoia Orange provides the correct standard. Insofar as that rule would 

permit the government to move for dismissal based on discovery burdens alone, without 

accounting for the potential benefits of a lawsuit in some meaningful way, it is unpersuasive. 

Here the government has provided no such accounting, and its arguments for dismissal do not 

convince me that belated dismissal is warranted. 

III. 

The government also requested that if this Court were to deny its motion, the Court 

certify this order for immediate appeal. Under the relevant statute: 

When a district judge, in making in a civil action an order not otherwise 

appealable under this section, shall be of the opinion that such order involves a 

controlling question of law as to which there is substantial ground for difference 

of opinion and that an immediate appeal from the order may materially advance 

the ultimate termination of the litigation, he shall so state in writing in such order. 

28 U.S.C. § 1292(b). The Court of Appeals then has the discretion to permit an appeal. 

The Court declines to certify this order. The Court acknowledges that there are 

controlling questions of law that other courts have resolved differently, the resolution of which 

might materially advance the ultimate termination of the litigation were they decided in the 

government’s favor. However, the Court is confident enough in its conclusions that it is not of 

the opinion that there is a “substantial ground for difference of opinion” about these questions. 

The fact that other courts have disagreed is insufficient to compel certification.  

IV. 

For the foregoing reasons, the United States’ motion to dismiss is denied.  

Dated: December 31, 2019     Harold Grump 

        United States District Court 

For the Ames District 


