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ARGUMENT 

I. ICWA Does Not Violate Equal Protection. 

A. Mancari’s rational relationship test controls here. 

Respondents agree that, under Morton v. Mancari, 417 U.S. 535, 

555 (1974), “laws about Indian tribes create a political classification and 

thus are subject to a lesser form of constitutional scrutiny.” See Resp’ts’ 

Br. 14. Such a classification “does not constitute ‘racial discrimination’” 

or “even a ‘racial’ preference.” Mancari, 417 U.S. at 553. Accordingly, 

federal “legislation that singles out Indians for particular and special 

treatment” comports with equal protection as long as “the special 

treatment can be tied rationally to the fulfillment of Congress’ unique 

obligation toward the Indians.” Id. at 554–55.  

The Indian Child Welfare Act (ICWA), 25 U.S.C. §§ 1901–1963, 

employs a political classification and thus should be reviewed under 

Mancari’s rational relationship test. Respondents’ arguments to the 

contrary mischaracterize the nature of the test, conflate lineal descent 

with race, and unduly narrow the scope of Mancari’s holding. 

1. Respondents mischaracterize Mancari’s rational 

relationship test. 

While Respondents do not dispute that Mancari remains good 

law, Resp’ts’ Br. 16 n.2, 19 n.5, they attempt to rewrite Mancari’s 

holding in three ways.  
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First, Respondents ask this Court to overhaul the Mancari test 

by subjecting legislation directed at tribal Indians to a “more searching,” 

intermediate scrutiny of their own invention. See Resp’ts’ Br. 28–29. 

This argument not only contravenes Mancari’s rational relationship test 

but also ignores the fact that this test is “drawn both explicitly and 

implicitly from the Constitution itself.” See Mancari, 417 U.S. at 552–

53; see also Pet’rs’ Br. 13–15. 

Second, Respondents argue that the Mancari test should apply 

only to laws directed at “tribes as political units” and not to laws directed 

at individuals. See Resp’ts’ Br. 15. But Mancari itself applied the 

rational relationship test to a statute directed at individual Indians. See 

417 U.S. at 554 n.24. Moreover, this Court’s subsequent opinions apply 

the Mancari test to laws governing individuals. See, e.g., Delaware 

Tribal Bus. Comm. v. Weeks, 430 U.S. 73, 86 (1977). 

Third, Respondents ask this Court to limit Mancari’s application 

to laws that further tribal self-government. See Resp’ts’ Br. 20–21. 

Respondents concede, however, that Mancari upheld the employment 

preference at issue only “in part” because it furthered tribal self-

government. Resp’ts’ Br. 20. While Mancari noted that promoting 

Indian self-government was one way for a law to be tied rationally to 

fulfilling Congress’ responsibilities toward tribes, 417 U.S. at 541–42, 

subsequent cases make clear that furthering self-government is not the 
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only way to satisfy the test, see, e.g., Washington v. Washington State 

Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 673 n.20 

(1979) (upholding a law granting fishing rights to tribes). Yet even if 

Mancari did require a connection to tribal self-government, ICWA would 

satisfy this requirement. Congress enacted ICWA out of concern that 

state child welfare practices “undercut the tribes’ ability to continue as 

self-governing communities.” See Mississippi Band of Choctaw Indians 

v. Holyfield, 490 U.S. 30, 34 (1989) (quoting Hearing on S. 1214 Before 

the Subcommittee on Indian Affairs and Public Lands, 95th Cong. 193 

(1978)). By protecting this interest, ICWA furthers Indian self-

government. 

2. Mancari makes clear that lineal descent is not a 

proxy for race in the context of Indian affairs. 

ICWA makes no reference to race or blood quantum. Nonetheless, 

Respondents argue that the Act creates a racial classification because 

federally recognized tribes often condition eligibility for membership on 

blood quantum or lineal descent. See Resp’ts’ Br. 17–18. But the law 

upheld in Mancari included an explicit blood quantum requirement. 417 

U.S. at 553 n.24 (noting that the employment preference applied only to 

those with “one-fourth or more degree Indian blood”). The inclusion of a 

blood quantum requirement did not change this Court’s conclusion that 

the classification was “political rather than racial in nature.” Id. 

Respondents fail to explain how a classification based on lineal descent 
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from an enrolled tribe member is more racial in nature than the blood 

quantum requirement at issue in Mancari. 

3. Mancari applies to tribe members’ children who are 

themselves eligible for tribal membership. 

The statute at issue in Mancari provided an employment 

preference for tribe members, all of whom necessarily were adults that 

had completed the tribal enrollment process. See 417 U.S. at 553 n.24. 

But the logic underlying this Court’s opinion in Mancari applies with 

equal force to statutes, like ICWA, that cover tribe members’ children 

who are themselves eligible for enrollment. The Court sought above all 

to ensure that Congress could fulfill “the solemn commitment of the 

Government toward the Indians.” Id. at 552. In order for the federal 

government to fulfill this commitment, Congress must be able to pass 

legislation protecting the interests of Indian children, who are “vital to 

the continued existence and integrity of Indian tribes.” See Holyfield, 

490 U.S. at 49 (quoting 25 U.S.C. § 1901(3)). Such legislation must reach 

children whose tribes do not have a policy of automatically enrolling 

eligible members. See, e.g., J.A. at 27 (Constitution and Bylaws of the 

Akava Nation). A tribe member’s child who has not yet formally enrolled 

in her tribe nonetheless has a political affiliation with that tribe. Like 

membership itself, this affiliation is a “political rather than racial” 

classification that should be reviewed under Mancari’s rational 

relationship test. See Mancari, 417 U.S. at 553 n.24. 
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B. ICWA satisfies Mancari’s rational relationship test. 

Congress enacted ICWA to combat the “alarmingly high 

percentage” of Indian children being removed from their families and 

tribes. 25 U.S.C. § 1901(4). ICWA is “tied rationally to the fulfillment of 

Congress’ unique obligation toward the Indians” because it protects the 

interests of Indian children, parents, and tribes. See Mancari, 417 U.S. 

at 555. Contrary to Respondents’ contention, ICWA fulfills this 

obligation through an individualized assessment for each Indian child. 

See Resp’ts’ Br. 30–31. For example, foster placements must be in “the 

least restrictive setting” for the child, and the standards applied in all 

child welfare actions must conform with the “prevailing social and 

cultural” norms of the child’s Indian community. See 25 U.S.C. 

§§ 1915(b), 1915(d). Moreover, courts must consider each child’s 

individual circumstances in determining whether there is “good cause” 

to deviate from ICWA’s placement preferences. 25 C.F.R. § 23.132. 

When enacting ICWA, Congress endeavored to keep Indian 

families intact while providing Indian children with individualized 

assessments in child welfare proceedings. Respondents may take issue 

with Congress’ policy determination on this matter, but this Court 

“defers substantially to Congress” regarding such decisions. See Eldred 

v. Ashcroft, 537 U.S. 186, 204 (2003). 
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C. Even under strict scrutiny, ICWA does not violate equal 

protection. 

To withstand strict scrutiny, legislation must serve a compelling 

governmental interest and be narrowly tailored to that interest. Grutter 

v. Bollinger, 539 U.S. 306, 326 (2003). ICWA satisfies this standard. 

1. ICWA serves two compelling governmental 

interests. 

First, by “protecting not only the interests of individual Indian 

children and families, but also of the tribes themselves,” ICWA serves 

the government’s trust obligation to tribes. See Holyfield, 490 U.S. at 49. 

This compelling interest is not merely in the preservation of “traditional 

cultural practice[s],” see Resp’ts’ Br. 24, but rather in the protection of 

Indian society at large. Respondents demand that this interest be 

supplemented by an unspecified “more” but fail to articulate why the 

government’s interest in fulfilling its trust obligation is not compelling. 

See Resp’ts’ Br. 23. 

Second, ICWA serves to remedy past government discrimination. 

Respondents agree that remedying such discrimination constitutes a 

compelling interest when there is “some showing of prior discrimination 

by the governmental unit involved.” See Resp’ts’ Br. 25 (quoting Wygant 

v. Jackson Bd. of Educ., 476 U.S. 267, 274 (1986) (plurality opinion)). 

There is more than enough evidence that the federal government itself 

engaged in discriminatory Indian child welfare practices to warrant 

ICWA’s remedial measures. See Pet’rs’ Br. 2–3; see also Nell Jessup 
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Newton, Federal Power Over Indians: Its Sources, Scope, and 

Limitations, 132 U. Pa. L. Rev. 195, 227–28 (1984). 

2. ICWA is narrowly tailored to these compelling 

governmental interests. 

ICWA’s definition of “Indian child” is narrowly tailored. See 25 

U.S.C. § 1903(4). To serve ICWA’s goals effectively, the Act must apply 

to tribe members’ children who are themselves eligible for membership 

in a federally recognized tribe. Minors are presumptively unable to 

make “reasoned decision[s] about their tribal and Indian identit[ies].” 

See H.R. Rep. No. 95-1386, at 17 (1978). ICWA therefore preserves the 

opportunity for children to later form meaningful connections with their 

tribes. 

ICWA’s preference for adoptive placement with members of other 

federally recognized tribes is also narrowly tailored. See 25 U.S.C. 

§ 1915(a). Congress found that the “[r]emoval of Indians from Indian 

society has serious long- and short-term . . . social and psychological 

consequences” for such children. S. Rep. No. 95-597, at 43 (1977) 

(emphasis added). To remedy the federal government’s past 

discrimination aimed at dismantling Indian society as a whole, this 

preference appropriately addresses the “detrimental impact” on Indian 

children of “placements outside their culture” generally—not just their 

individual tribes. See Holyfield, 490 U.S. at 49–50. 
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* * * 

 Respondents ask this Court to rewrite Mancari’s decades-old 

rational relationship test in a manner that would ignore the federal 

government’s longstanding trust obligation to tribes. This Court should 

decline such an invitation. ICWA does not violate equal protection. 

II. ICWA Does Not Violate the Anticommandeering Doctrine. 

A. ICWA validly preempts state law. 

Respondents agree that “ICWA can survive an anti-

commandeering challenge if it validly preempts state law.” See Resp’ts’ 

Br. 41. They also agree that Murphy v. National Collegiate Athletic 

Association, 138 S. Ct. 1461, 1479 (2018), provides the appropriate 

framework for that inquiry. See Resp’ts’ Br. 41–42. Under Murphy, a 

federal statute validly preempts state law so long as it “represent[s] the 

exercise of a power conferred on Congress by the Constitution” and is 

“best read as . . . regulat[ing] private actors.” 138 S. Ct. at 1479. ICWA 

satisfies both of these conditions. 

1. ICWA represents a valid exercise of Congress’ 

plenary power over Indian affairs. 

The Constitution grants Congress broad power to legislate in the 

field of Indian affairs through both the Indian Commerce Clause, U.S. 

Const. art. I, § 8, cl. 3, and the Treaty Clause, U.S. Const. art. II, § 2, 

cl. 2. The Court consistently has described this power as “plenary and 

exclusive.” United States v. Lara, 541 U.S. 193, 200 (2004) (collecting 
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cases). ICWA represents a valid exercise of this broad authority, and 

none of Respondents’ three proposed limitations on Congress’ power 

have any basis in this Court’s precedent. 

First, Respondents argue that Congress’ power over Indian 

affairs should be “limited to the regulation of tribes.” See Resp’ts’ Br. 42. 

This Court has made clear, however, that Congress also has the power 

to enact legislation governing “the individuals composing those tribes.” 

See United States v. Holliday, 70 U.S. 407, 417 (1865); United States v. 

Mazurie, 419 U.S. 544, 554 (1975).1 

Second, Respondents contend that federal legislation regarding 

Indian affairs should be invalidated if the individuals it affects “are not 

limited to tribal members.” See Resp’ts’ Br. 43. But laws like ICWA 

affect non-Indian parties simply because all provisions of rights and 

privileges necessarily affect third parties. See Wesley Newcomb Hohfeld, 

Some Fundamental Legal Conceptions As Applied in Judicial 

Reasoning, 23 Yale L.J. 16, 36 (1913). The third-party effects limitation 

proposed by Respondents thus “either has no beginning or it has no end.” 

                                            
1 Early federal statutes similarly demonstrate that Congress has the 

authority to regulate individual Indians. See, e.g., Act of July 22, 1790, 

ch. 33, § 4, 1 Stat. 137–38 (invalidating the sale of land by individual 

Indians to any person or state). These early statutes provide 

“contemporaneous and weighty evidence of the Constitution’s meaning.” 

See Printz v. United States, 521 U.S. 898, 905 (1997) (quoting Bowsher 

v. Synar, 478 U.S. 714, 723–24 (1986)). 
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See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 653 (1952) 

(Jackson, J., concurring). 

Third, Respondents ask this Court to depart from centuries of 

precedent and interpret the Indian Commerce Clause to allow only 

regulation of “trade with Indians.” See Resp’ts’ Br. 44. This Court has 

never understood the Indian Commerce Clause to be so circumscribed. 

The Court’s earliest opinions clarify that the clause gives Congress the 

“right of regulating the trade with [Indians], and managing all their 

affairs.” See Cherokee Nation v. Georgia, 30 U.S. 1, 17 (1831) (emphasis 

added). More recent cases confirm that “the central function of the 

Indian Commerce Clause is to provide Congress with plenary power to 

legislate in the field of Indian affairs.” See, e.g., Cotton Petroleum Corp. 

v. New Mexico, 490 U.S. 163, 192 (1989). 

2. ICWA is best read as regulating private actors. 

 Respondents agree that “ICWA undoubtedly confers rights on 

private actors.” See Resp’ts’ Br. 48. Yet they argue that, by requiring 

states to honor those rights, the Act also “compels states to provide 

private rights.” See id. This argument conflates respecting rights with 

providing rights. The two are not synonymous. By way of analogy, the 

Fourth Amendment demands that states respect individuals’ right to be 

free from “unreasonable searches and seizures,” but it does not require 

states to provide that right. See U.S. Const. amend. IV; Mapp v. Ohio, 
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367 U.S. 643, 655 (1961). Similarly, ICWA demands that states respect 

rights, but it does not ask states to confer those rights. 

 Respondents fail to justify their conclusion that ICWA’s provision 

of rights is “not dispositive when deciding how [the] law is best read.” 

See Resp’ts’ Br. 48. Respondents note that the statute invalidated in 

Printz provided individuals with the right to request information from 

the state, see Resp’ts’ Br. 48, but neglect to mention that the Court 

expressly declined to hold that information request provision 

unconstitutional, see 521 U.S. at 934. The “central obligation” of the 

statute, which the Court did invalidate, directed state officers without 

providing individuals with any rights. See id. at 933. By contrast, the 

obligations ICWA imposes on states are concomitant to the rights it 

confers. 

 That ICWA may have an “outsized” effect on states does not 

change this analysis. See Resp’ts’ Br. 46. Statutes of general application 

that “evenhandedly” regulate the conduct of states and private parties 

present no anticommandeering concerns. Murphy, 138 S. Ct. at 1478. 

The provisions of ICWA to which Respondents principally object—the 

notice and active efforts requirements—apply with equal force to public 

and private parties in Indian child welfare proceedings. See 25 U.S.C. 

§§ 1912(a), 1912(d). Because these provisions are of general application, 

the mere fact that they may disproportionately affect states does not 
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give rise to an anticommandeering violation. See Pet’rs’ Br. 35–36; see 

also Reno v. Condon, 528 U.S. 141, 150 (2000). 

B. ICWA does not commandeer state actors. 

1. ICWA does not commandeer state executive officers. 

ICWA materially differs from the unconstitutional direction of 

state executive officers at issue in Printz. Unlike the statute in Printz, 

“the whole object” of which was “to direct the functioning of the state 

executive,” ICWA evenhandedly governs public and private advocates 

for Indian children. See 521 U.S. at 932 (emphasis omitted). 

Moreover, whereas the statute at issue in Printz contained an 

unconditional order to state officers, ICWA’s requirements are 

conditioned on the state “seeking to effect a foster care placement of, or 

termination of parental rights to, an Indian child under State law.”  

See, e.g., 25 U.S.C. § 1912(d). For example, the requirement that the 

state make “active efforts” to prevent the breakup of an Indian family 

only becomes operative when the state decides to remove an Indian child 

from her biological parents and place her in a foster home. See id. By 

contrast, the provision invalidated in Printz required state law 

enforcement officers to conduct background checks irrespective of any 

related state action. See 521 U.S. at 903. 

2. ICWA does not commandeer state legislatures. 

The Supremacy Clause gives Congress the “power to pre-empt or 

displace state regulation of private activities.” See Hodel v. Virginia 
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Surface Mining & Reclamation Ass’n, 452 U.S. 264, 289–90 (1981); U.S. 

Const. art. VI, cl. 2. In passing ICWA, Congress did precisely that. 

Unlike the statute at issue in Murphy, ICWA does not compel states to 

“enact or maintain any existing laws.” See 138 S. Ct. at 1478. Instead, it 

simply displaces state law in order to provide a higher standard of 

protection for Indian families. See 25 U.S.C. § 1921. This 

straightforward application of federal preemption presents no 

anticommandeering concerns. 

3. ICWA does not commandeer state courts. 

ICWA’s enforcement in state courts does not implicate the 

anticommandeering doctrine. Respondents correctly note that ICWA 

requires state courts to apply specific burdens of proof in Indian child 

welfare proceedings. See Resp’ts’ Br. 38. Whether or not this 

requirement is “onerous,” it is demanded by the Supremacy Clause. See 

id.; New York v. United States, 505 U.S. 144, 178 (1992). State judges 

must apply relevant federal standards in both federal- and state-law 

causes of action, even when such standards preempt state law in areas 

of traditional state concern. See Jinks v. Richland County, 538 U.S. 456, 

464 (2004); Egelhoff v. Egelhoff ex rel. Breiner, 532 U.S. 141, 151 (2001). 

Respondents’ objections to ICWA’s “procedural impositions” on 

state courts similarly are unavailing. See Resp’ts’ Br. 40. The 

anticommandeering doctrine does not prohibit Congress from “imposing 

obligations on state courts.” See Printz, 521 U.S. at 907. Such 
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permissible obligations are not limited to application of federal law but 

may also include “ancillary functions” such as recordkeeping and 

“appointing expert witnesses.” See id. at 908 n.2. Indeed, “the 

Constitution was originally understood to permit imposition of an 

obligation on state judges to enforce federal prescriptions, insofar as 

those prescriptions related to matters appropriate for the judicial 

power.” Id. at 907 (emphasis omitted). Determining outcomes in Indian 

child welfare proceedings is a “quintessentially adjudicative task.” See 

id. at 908 n.2. ICWA’s requirement that state courts maintain and 

provide access to records pertinent to those proceedings therefore is 

necessarily “judicial in nature” and does not implicate the 

anticommandeering doctrine. See id. 

* * * 

Respondents offer several theories as to why ICWA violates the 

anticommandeering doctrine, all of which depart from well-settled 

precedent. This Court should reject those theories. ICWA validly 

preempts state law and thus does not violate the anticommandeering 

doctrine. 

III. Any Provision of ICWA Deemed Unconstitutional Would 

be Severable. 

         This Court severs unconstitutional provisions of a statute as long 

as the remaining provisions “will function in a manner consistent with 

the intent of Congress.” Alaska Airlines, Inc. v. Brock, 480 U.S. 678, 685 
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(1987) (emphasis omitted). The inclusion of a severability clause in 

ICWA creates a presumption that Congress intended the Act to survive 

even if one of its provisions were later struck down. See id. at 686; 25 

U.S.C. § 1963. Respondents cite no specific provision of the Act that 

could not be severed. See Resp’ts’ Br. 50–51. A vague claim that ICWA’s 

provisions are “inextricably tied,” see Resp’ts’ Br. 50, cannot overcome 

the presumption in favor of severability.  
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CONCLUSION 

 The judgment of the United States Court of Appeals for the Ames 

Circuit should be reversed. 
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