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QUESTIONS PRESENTED 

 

I. Does Dennis Reynolds have Fourth Amendment standing to challenge a 

search of his twin brother’s DNA? 

 

II. Does the third-party doctrine apply to DNA Reynolds voluntarily submitted 

to a consumer genetic testing company? 
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STATEMENT OF FACTS 

 In 1997, two individuals were murdered aboard a boat on Lake Ames. J.A. at 

3. Dennis Reynolds was on the boat at the time. Id. Detectives recovered a suspect’s 

DNA at the crime scene but were unable to find a match. Id. at 4. 

In 2013, Reynolds submitted a swab of his DNA to Ancestry Answers, a genetic 

testing company, to determine if he was a carrier for Tay-Sachs disease or cystic 

fibrosis. Id. 

In 2017, police were investigating Reynolds’ identical twin brother, Archibald 

Byrd-Reynolds, whom they suspected was responsible for a series of deadly fires 

throughout Ames City. Id. Two officers followed Byrd-Reynolds into a pub and 

swabbed the face of his cell phone, which he had left unattended on a table. Id. The 

officers did not have a warrant. Id. at 18. 

While the DNA from Byrd-Reynolds’ phone provided no connection to the Ames 

City fires, it did match the DNA found at the scene of the 1997 murders. Id. at 4. 

Detectives learned that Reynolds and Byrd-Reynolds were identical twins, and after 

determining that Byrd-Reynolds had been travelling out of state at the time of the 

1997 murders, police arrested Reynolds on July 2, 2018. Id. at 18. The police never 

seized or analyzed Reynolds’ DNA. Id. at 4. However, Reynolds and Byrd-Reynolds’ 

DNA are “functionally identical.” Id. at 19. 

Reynolds was indicted for the 1997 murders in July 2018. Id. at 5. On August 

20, 2018, the district court denied Reynolds’ Motion to Suppress the DNA evidence. 

Id. at 12. Reynolds appealed. Id. at 22. 
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STATEMENT OF JURISDICTION 

The judgment of the United States District Court for the District of Ames was 

entered on August 20, 2018. The notice of appeal was timely filed on August 21, 2018. 

This Court has jurisdiction under 28 U.S.C. § 1292(a)(1). 

 

CONSTITUTIONAL PROVISION 

 This case involves the Fourth Amendment to the United States Constitution. 

It is reproduced in full in the Appendix. 
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SUMMARY OF ARGUMENT 

 Reynolds does not have Fourth Amendment standing for three reasons. First, 

Reynolds cannot vicariously challenge a search of Byrd-Reynolds’ DNA. Second, 

Reynolds has no subjective expectation of privacy in Byrd-Reynolds’ DNA. Third, 

society is not prepared to recognize Reynolds’ asserted privacy interest in Byrd-

Reynolds’ DNA as reasonable. Society is not prepared to recognize an expectation of 

privacy in another person’s DNA as reasonable, and the government’s limited use of 

Byrd-Reynolds’ DNA for identification purposes does not intrude on any reasonable 

expectation of privacy. 

 Even if the Court finds that Reynolds has Fourth Amendment standing, the 

third-party doctrine applies to the DNA he submitted to Ancestry Answers, 

eliminating any expectation of privacy he has therein. First, by sharing his DNA with 

Ancestry Answers, Reynolds voluntarily assumed the risk that his DNA would be 

turned over to the public. Reynolds could have used an alternative carrier testing 

option with greater privacy protections than those offered by a direct-to-consumer 

genetic testing company, and his decision to submit his DNA to Ancestry Answers for 

collection and analysis was affirmative, not automatic. Second, Reynolds does not 

have a legitimate expectation of privacy in the DNA he submitted to Ancestry 

Answers. Finally, in voluntarily providing his DNA for testing, Reynolds indicated a 

diminished expectation that his DNA would remain wholly private. 
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ARGUMENT 

The court of appeals applies a mixed standard of review to the district court’s 

denial of a motion to suppress, reviewing findings of fact for clear error and the 

application of those facts to the law de novo. See, e.g., United States v. Siciliano, 578 

F.3d 61, 67 (1st Cir. 2009); United States v. Stults, 575 F.3d 834, 841 (8th Cir. 2009); 

United States v. Betancourt, 277 F. App’x 708, 710 (9th Cir. 2008). 

I. Reynolds Does Not Have Fourth Amendment Standing. 

 

The Fourth Amendment protects “[t]he right of the people to be secure in their 

persons, houses, papers, and effects, against unreasonable searches and seizures.” 

U.S. Const. amend. IV. Fourth Amendment “standing” refers to a litigant’s ability to 

assert a cognizable claim of a Fourth Amendment violation. Byrd v. United States, 

138 S. Ct. 1518, 1530 (2018). Though Fourth Amendment standing is “a useful 

shorthand for capturing the idea that a person must have a cognizable Fourth 

Amendment interest . . . before seeking relief for an unconstitutional search,” id., it 

is “subsumed under substantive Fourth Amendment doctrine,” id. (quoting Rakas v. 

Illinois, 439 U.S. 128, 139 (1978)). In determining whether a litigant has a cognizable 

Fourth Amendment claim, the Court considers whether he or she has “exhibited an 

actual (subjective) expectation of privacy” and whether that expectation is “one that 

society is prepared to recognize as ‘reasonable.’” Katz v. United States, 389 U.S. 347, 

361 (1967) (Harlan, J., concurring). 

Reynolds does not have Fourth Amendment standing to challenge the search 

of his twin’s DNA because (1) Reynolds cannot vicariously challenge a search of Byrd-
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Reynolds’ DNA, (2) Reynolds has no subjective expectation of privacy in Byrd-

Reynolds’ DNA, and (3) society is not prepared to recognize as reasonable Reynolds’ 

asserted privacy interest in Byrd-Reynolds’ DNA. 

1. Reynolds Cannot Vicariously Challenge a Search of Byrd-Reynolds’ 

DNA. 

 

The Supreme Court has long held that “Fourth Amendment rights are personal 

rights which . . . may not be vicariously asserted.” Alderman v. United States, 394 

U.S. 165, 174 (1969). An individual who has been “aggrieved by an illegal search and 

seizure only through the introduction of damaging evidence secured by a search of a 

third person’s premises or property has not had any of his Fourth Amendment rights 

infringed.” Rakas, 439 U.S. at 133–34. Accordingly, “suppression of the product of a 

Fourth Amendment violation can be successfully urged only by those whose rights 

were violated by the search itself, not by those who are aggrieved solely by the 

introduction of damaging evidence.” Alderman, 394 U.S. at 171–72. 

Reynolds cannot vicariously challenge the search of Byrd-Reynolds’ phone, 

because that search was directed at Byrd-Reynolds as part of the police investigation 

of the Ames City fires.1 While Byrd-Reynolds “may be able to recover damages for the 

violation of his Fourth Amendment rights or seek redress under state law for invasion 

 
1 Appellant’s argument that “analysis of Reynold’s genetic information was itself a Fourth 

Amendment search,” Appellant’s Br. 5, is impermissibly raised here for the first time on appeal. See 

Singleton v. Wulff, 428 U.S. 106, 120 (1976) (“It is the general rule, of course, that a federal appellate 

court does not consider an issue not passed upon below.”). Defendant’s Motion to Suppress sought 

only to “challenge the search of his identical twin brother’s DNA,” J.A. at 13, not the analysis of 

Reynold’s DNA. Moreover, the inquiry as to when a "search" under the Fourth Amendment has 

occurred is not a separate analysis from the reasonableness of that search. See United States v. 

Jacobsen, 466 U.S. 109, 113 (1984) (“A ‘search’ occurs when an expectation of privacy that society is 

prepared to consider reasonable is infringed.”). 
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of privacy or trespass,” Rakas, 439 U.S. at 134 (internal citations omitted), his ability 

to do so does not confer standing on Reynolds. Appellant’s proposal of a new rule 

granting twins standing to challenge searches on behalf of one another lacks merit 

and flies in the face of Supreme Court precedent. 

2. Reynolds Has No Subjective Expectation of Privacy in Byrd-

Reynolds’ DNA. 

 

An individual has a subjective privacy interest in something when “he seeks to 

preserve [it] as private,” Katz, 389 U.S. at 351, and takes “normal precautions to 

maintain his privacy,” Rawlings v. Kentucky, 448 U.S. 98, 105 (1980) (finding that 

defendant lacked a subjective expectation of privacy in his companion’s purse because 

he had no means by which to prevent others from rummaging through it). 

Reynolds has no control over what Byrd-Reynolds does with his DNA and 

therefore could not have maintained any actual expectation of privacy therein. He 

could not, for example, prevent his brother from leaving his DNA on a straw at a 

restaurant or on the floor of a barbershop. Furthermore, just as the defendant in 

Rawlings lacked a subjective expectation of privacy in his companion’s purse because 

he had no right to keep other people out of it, Reynolds could not seek to preserve his 

brother’s DNA as private because he did not have any right to “exclude other persons 

from access” to it. See id. Consequently, Reynolds could not truly have held any 

subjective expectation of privacy in Byrd-Reynolds’ DNA. 
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3. Society is Not Prepared to Recognize Reynolds’ Asserted Privacy 

Interest in Byrd-Reynolds’ DNA as Reasonable. 

 

The Fourth Amendment protects only those expectations of privacy “that 

society is prepared to recognize as ‘reasonable.’” Katz, 389 U.S. at 361 (Harlan, J., 

concurring). Reynolds cannot demonstrate that society is willing make such a 

recognition here because (a) society is not prepared to recognize an expectation of 

privacy in another person’s DNA as reasonable, and (b) the government’s limited use 

of Byrd-Reynolds’ DNA for identification purposes does not intrude on any reasonable 

expectation of privacy. 

a. Society is not prepared to recognize an expectation of 

privacy in another person’s DNA as reasonable. 

 

The Fourth Amendment is “a personal right that must be invoked by an 

individual.” Minnesota v. Carter, 525 U.S. 83, 88 (1998). However, the Court has held 

that a person may have a legitimate expectation of privacy in the property of another 

under some limited circumstances. See, e.g., Minnesota v. Olson, 495 U.S. 91, 97–99 

(1990) (granting Fourth Amendment standing to an overnight guest challenging a 

search of his host’s home); Stoner v. California, 376 U.S. 483, 488 (1964); (holding the 

search of a hotel room without the guest’s consent to be unlawful despite the hotel 

clerk’s consent); cf. Georgia v. Randolph, 547 U.S. 103, 103 (2006) (recognizing 

defendant’s Fourth Amendment interest in his shared marital residence). 

While society may sometimes be prepared to recognize an individual’s privacy 

interest in another’s home as reasonable, it would require a significant leap to 

conclude that society is willing to do the same for an individual with respect to his 

sibling’s DNA. In Olson, the Court found that society was willing to accept an 
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overnight guest’s privacy interest as reasonable in part due to the “longstanding 

social custom” of staying in another’s home as an overnight guest, as well as the fact 

that “hosts will more likely than not respect the privacy interests of their guests.” 495 

U.S. at 98–99. Here, Reynolds can point to no comparable social custom regarding 

DNA, because there exists no logical parallel. Unlike houses and hotel rooms, human 

cells are not physical spaces in which individuals can share their privacy rights with 

one another. Reynolds’ DNA and Byrd-Reynolds’ DNA, though identical, exist in two 

entirely distinct bodies. Moreover, Reynolds cannot demonstrate that Byrd-Reynolds 

would “more likely than not” respect Reynolds’ privacy interests by keeping his own 

DNA private. Olson, 495 U.S. at 99. 

Permitting Reynolds to assert a privacy interest in Byrd-Reynolds’ DNA would 

contradict society’s well-established recognition of individual bodily autonomy. See 

Union Pac. R.R. Co. v. Botsford, 141 U.S. 250, 251 (1891) (noting that it is “the right 

of every individual to the possession and control of his own person, free from all 

restraint or interference of others”). Byrd-Reynolds was free to do with his body and 

DNA what he wished, a freedom society would not likely be willing to curtail in 

exchange for a recognized shared privacy interest between twins. As a result, it 

cannot be said that society is prepared to recognize a privacy interest in another 

person’s DNA as reasonable. 
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b. The government’s limited use of Byrd-Reynolds’ DNA for 

identification purposes does not intrude on any reasonable 

expectation of privacy. 

 

 The fact that a law-enforcement tool has the potential to expose revealing 

information does not itself establish a reasonable expectation of privacy, especially if 

the government’s actual use of that tool is sufficiently limited. See Maryland v. King, 

569 U.S. 435, 464 (2013); cf. Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646 (1995) 

(finding it significant that the urinalysis tests at issue “look only for drugs, and not 

for whether the student is, for example, epileptic, pregnant, or diabetic”). 

The portions of DNA used to identify criminal suspects do not expose revealing 

information. DNA material contains both “coding” and “noncoding” regions. King, 569 

U.S. at 442. While the coding regions “contain the information necessary for a cell to 

make proteins,” the noncoding regions, often referred to as “junk” DNA, are those 

“used with near certainty to identify a person.” Id. Junk DNA, “while useful and even 

dispositive for purposes like identity, does not show more far-reaching and complex 

characteristics like genetic traits.” Id. at 443. Therefore, unlike cell-site location 

information (“CSLI”), which “gives police access to a category of information 

otherwise unknowable,” Carpenter v. United States, 138 S. Ct. 2206, 2218 (2018), the 

DNA at issue here is used for the same identifying function long served by 

fingerprints. See King, 569 U.S. at 451 (finding that “the use of DNA for identification 

is no different than . . . matching the arrestee’s fingerprints to those recovered from 

a crime scene”). This limited use presents no threat of revealing the type of sensitive 

information obtainable through CSLI. 
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Furthermore, “even if non-coding alleles could provide some [private medical] 

information, they are not in fact tested for that end.” Id. at 464. Relying on this 

limited use, the Court in King held that the analysis of respondent’s DNA “did not 

intrude on [his] privacy in a way that would make his DNA identification 

unconstitutional.” Id. The same is true here. The DNA at issue was not searched to 

uncover genetic predispositions or other sensitive information revealed by DNA and 

therefore did not intrude on any expectation of privacy that individuals may have in 

that information. 

Affording Reynolds standing here would overturn sixty years of settled law and 

undermine the principle the Court has historically cited when denying such claims: 

the fear that “[c]onferring standing to raise vicarious Fourth Amendment claims 

would necessarily mean a more widespread invocation of the exclusionary rule during 

criminal trials,” Rakas, 439 U.S. at 137. In requesting suppression of the DNA 

evidence swabbed from his brother’s phone, Reynolds is seeking the precise extension 

of the exclusionary rule that the Court in Rakas warned against. Suppression of the 

DNA here would mean that “[r]elevant and reliable evidence is kept from the trier of 

fact,” an omission that “exacts a substantial social cost for the vindication of Fourth 

Amendment rights.” Id. 

Given Reynolds’ inability to vicariously challenge the search of Byrd-Reynolds’ 

DNA, his lack of a subjective expectation of privacy in Byrd-Reynolds’ DNA, and 

society’s unwillingness to recognize Reynolds’ privacy interest in that DNA as 

reasonable, Reynolds does not have Fourth Amendment standing. 
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II. The Third-Party Doctrine Applies to the DNA That Reynolds 

Voluntarily Submitted to Ancestry Answers. 

 

The Supreme Court “consistently has held that a person has no legitimate 

expectation of privacy in information he voluntarily turns over to third parties,” 

Smith v. Maryland, 442 U.S. 735, 743–44 (1979), “even if the information is revealed 

on the assumption that it will be used only for a limited purpose,” United States v. 

Miller, 425 U.S. 435, 443 (1976). Under the third-party doctrine, the government may 

obtain this information “without triggering Fourth Amendment protections.” 

Carpenter, 138 S. Ct. at 2216. 

The DNA that Reynolds provided to Ancestry Answers falls within the third-

party doctrine because (1) he voluntarily turned it over, (2) he maintained no 

legitimate expectation of privacy in the DNA information after giving it to a third 

party, and (3) his decision to reveal his DNA to a third party indicates a diminished 

expectation that his DNA would be kept private from society at large. 

1. By Sharing His DNA with Ancestry Answers, Reynolds Voluntarily 

Assumed the Risk That His DNA Would Be Divulged to the Police. 

 

An individual who voluntarily shares information with a third party company 

“‘assume[s] the risk’ that the company’s records ‘[will] be divulged to police.’” 

Carpenter, 138 S. Ct. at 2216 (quoting Smith, 442 U.S. at 745). 

Reynolds voluntarily assumed the risk that his DNA would be divulged to the 

police given that (a) he could have chosen an equally effective carrier testing 

alternative that offered greater privacy protections, and (b) his decision to submit his 

DNA to Ancestry Answers for collection and analysis was affirmative rather than 

“automatic,” id. at 2223. 
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a. Reynolds could have used an alternative carrier testing 

option with greater privacy protections than those offered 

by a direct-to-consumer genetic testing company. 

 

The “voluntary exposure” rationale of the third-party doctrine applies to 

information submitted to third parties unless the information arises through use of a 

technology that is “indispensable to participation in modern society.” Id. at 2220 

(finding that cell phones are necessary tools in contemporary life). 

Appellant’s argument rests on the incorrect assumption that Reynolds needed 

to submit his DNA for testing in order to determine the risk that his children would 

be born with Tay-Sachs disease or cystic fibrosis. To the contrary, Reynolds could 

have used a simple blood test to identify whether he carried the Tay-Sachs gene. See 

Learning About Tay-Sachs Disease, NIH NATIONAL HUMAN GENOME RESEARCH 

INSTITUTE, https://www.genome.gov/10001220/learning-about-taysachs-disease/ (last 

visited Oct. 21, 2018). Alternatively, Reynolds and his partner could have opted to 

undergo prenatal testing, which can be used to test for both Tay-Sachs disease and 

cystic fibrosis. See Chorionic villus sampling, MAYO CLINIC, 

https://www.mayoclinic.org/tests-procedures/chorionic-villus-sampling/about/pac-

20393533 (last visited Oct. 21, 2018). 

Even if it was necessary for Reynolds to submit DNA for genetic testing, using 

a direct-to-consumer (“DTC”) company such as Ancestry Answers was not his only 

option. Reynolds could have chosen to be tested at a community health clinic, doctor’s 

office, or hospital, where DNA analysis records would likely have fallen under federal 

patient privacy protections. See Application of HIPPA regulations to genetic 
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information, 42 U.S.C. § 1320d-9 (2012). By contrast, DTC genetic analysis companies 

like Ancestry Answers are not “covered entities” under these privacy protections. See 

45 C.F.R. § 160.103 (2013); see also Jonathan Hsu, Genetic Testing: Balancing 

Preventative Medicine with Privacy and Nondiscrimination, 6 I/S: J. L. & POL'Y FOR 

INFO. SOC'Y 557, 577 (2011) (“DTC genetic test vendors—such as 23andMe—do not 

fall under definition of ‘covered entity,’ as most DTC genetic test vendors are careful 

to characterize their services as non-diagnostic.”). The majority of DTC genetic 

testing companies’ privacy policies explicitly address “the sharing of information with 

law enforcement or other government authorities” and “many policies [do] not limit 

disclosure to only lawful governmental requests . . . but also [contain] catch-all 

provisions that [provide] for disclosure to any third-party under broad 

circumstances.” James W. Hazel & Christopher Slobogin, Who Knows What, And 

When?: A Survey Of the Privacy Policies Proffered by U.S. Direct-To-Consumer 

Genetic Testing Companies, CORNELL J. OF L. & PUB POL’Y (forthcoming 2018) (finding 

that over two-thirds of DTC companies’ privacy policies address sharing information 

with law enforcement). 

In this case, the voluntariness rationale of the third-party doctrine is 

distinguishable from that in Carpenter, because unlike cell phones, DTC genetic 

testing is neither a “pervasive and insistent part of daily life” nor “indispensable to 

participation in modern society.” 138 S. Ct. at 2220. The Carpenter Court noted that 

396 million cell phone service accounts exist in the United States. Id. at 2211. By 

contrast, only about 12 million individuals worldwide have used at-home DNA test 
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kits. Antonio Regalado, 2017 was the year consumer DNA testing blew up, MIT TECH. 

REV. (Feb. 12, 2018), https://www.technologyreview.com/s/610233/2017-was-the-

year-consumer-dna-testing-blew-up/. Unlike the “near mandate modern society 

imposes on individuals to carry a cell phone,” J.A. at 10, Reynolds had several choices 

for genetic carrier screening. 

b. Reynolds’ decision to submit his DNA to Ancestry Answers 

for collection and analysis was affirmative, not “automatic.” 

 

 In some limited circumstances, an individual does not voluntarily assume the 

risk of turning over his data if it is collected automatically without any affirmative 

act by the individual. See Carpenter, 138 S. Ct. at 2220. 

Unlike in Carpenter, where CSLI was collected “automatically” from the 

petitioner, Reynolds voluntarily submitted his DNA to Ancestry Answers for the 

express purpose of DNA analysis. Id. at 2210. Whereas the cell phone user in 

Carpenter revealed location data without “any affirmative act,” id., Reynolds 

affirmatively ordered a DNA kit, swabbed his cheek, and sent his DNA to Ancestry 

Answers, J.A. at 5. Reynolds’ DNA submission was even more clearly voluntary than 

the incidental conveyances of information at issue in Smith and Miller. In Smith, the 

Court found that petitioner “voluntarily conveyed” a record of the numbers he dialed 

to a phone company and thus “assumed the risk that the information would be 

divulged to police.” 442 U.S. at 745; see also Miller, 425 U.S. at 442 (finding that 

petitioner had no expectation of privacy in the “private papers” that he “voluntarily 

conveyed to the banks and exposed to their employees in the ordinary course of 
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business”). By voluntarily sending Ancestry Answers his DNA sample for analysis, 

Reynolds similarly assumed the risk that his DNA would be divulged to the police. 

2. Reynolds Does Not Maintain a Legitimate Expectation of Privacy 

in the DNA He Submitted to Ancestry Answers. 

 

When faced with a claim that the Fourth Amendment protects information 

voluntarily given to a third party, a court “must examine the nature of the particular 

documents sought to be protected in order to determine whether there is a legitimate 

‘expectation of privacy’ concerning their contents.” Id. This inquiry considers whether 

people “typically know” that the third party “does in fact record this information for 

a variety of legitimate business purposes,” Smith, 442 U.S. at 743, and whether the 

documents are “exposed to [third-party] employees in the ordinary course of 

business,” Miller, 425 U.S. at 442. The Supreme Court has noted that it is “rare” that 

a person “has a legitimate privacy interest in records held by a third party.” 

Carpenter, 138 S. Ct. at 2222. 

Reynolds clearly knew that Ancestry Answers would record and analyze his 

DNA, as that was the purpose for which he engaged its services. See J.A. at 5. In 

order for Ancestry Answers to test Reynolds’ DNA for heritable diseases, his 

information was necessarily “exposed to their employees in the ordinary course of 

business.” Miller, 425 U.S. at 442. Furthermore, just as the court in Smith found that 

people “presumably have some awareness” of a pen register’s use in “identification of 

persons making annoying or obscene calls,” 442 U.S. at 742, Reynolds was likely 

aware of DNA’s widespread use in identification of criminal suspects and the 

potential for his DNA to be used for that purpose once exposed to third parties. 
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Appellant misreads Carpenter as creating a categorical exception to the third-

party doctrine for “sensitive” information. Appellant’s Br. 17. By the Court’s own 

account, however, Carpenter was a “narrow” ruling that “do[es] not disturb the 

application of Smith and Miller.” 138 S. Ct. at 2220. Rather than creating a broad 

carve-out for sensitive information, Carpenter grounded its holding in the “special 

solicitude” the Court has traditionally given to location information. Id. at 2219. 

Unlike location information, which has been granted Fourth Amendment protection 

outside of the third-party context, see, e.g., United States v. Knotts, 460 U.S. 276, 277 

(1983), the Supreme Court has not recognized any broad privacy interest in DNA 

information, see King, 569 U.S. at 465 (holding that DNA analysis of an arrestee “did 

not amount to a significant invasion of privacy that would render the DNA 

identification impermissible under the Fourth Amendment”). Given the foregoing, 

Reynolds could not have retained a reasonable expectation of privacy in the DNA 

information he submitted to Ancestry Answers for analysis. 

3. In Voluntarily Providing His DNA Information to Ancestry 

Answers, Reynolds Indicated a Diminished Expectation That His 

DNA Would Remain Wholly Private. 

 

While police searches generally require a warrant, “diminished expectations of 

privacy . . . may render a warrantless search or seizure reasonable.” Illinois v. 

McArthur, 531 U.S. 326, 330 (2001). The third-party doctrine “stems from the notion 

that an individual has a reduced expectation of privacy in information knowingly 

shared with another.” Carpenter, 138 S. Ct. at 2219. While “diminished privacy 

interests [do] not mean that the Fourth Amendment falls out of the picture entirely,” 
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Riley v. California, 134 S. Ct. 2473, 2488 (2014), “[t]he reasonableness of any search 

must be considered in the context of the person’s legitimate expectations of privacy,” 

King, 569 U.S. at 462. 

When Reynolds gave his DNA to Ancestry Answers, he manifested a 

diminished expectation that his DNA information would remain private not just from 

Ancestry Answers and its employees, but from society as a whole. The Supreme Court 

has held that a person who leaves trash “at the curb for the express purpose of 

conveying it to a third party, the trash collector, who might himself have sorted 

through respondents’ trash or permitted others, such as the police, to do so . . . could 

have had no reasonable expectation of privacy in the inculpatory items” therein. 

California v. Greenwood, 486 U.S. 35, 40–41 (1988) (emphasis added). Reynolds’ 

choice to reveal his DNA to a third party reflects a similarly diminished expectation 

that the identifying information contained therein would remain wholly private. 

Appellant cobbles together dicta from Smith and Miller to construct a 

mechanical interpretation of the third-party doctrine that would take Reynolds’ 

diminished privacy interests into consideration only when faced with a search of 

Ancestry Answers’ records.2 This formalistic understanding of privacy expectations 

runs contrary to the broad reasonableness inquiry that the Court has cited as “the 

touchstone of the Fourth Amendment.” Samson v. California, 547 U.S. 843, 855 n.4 

 
2 Appellant is correct that informant cases such as United States v. White, 401 U.S. 745 (1971) and 

Hoffa v. United States, 385 U.S. 293 (1966) were cited in Smith and Miller as precedent for the third-

party doctrine. See Appellant’s Br. 15. However, contrary to Appellant’s assertion, the fact that these 

cases dealt with direct conveyances of information from confidants to police likely owes more to the 

rules of evidence than any inherent limitation of the third-party doctrine. See, e.g., Fed. R. Evid. 801 

(hearsay exception). 
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(2006). While this case may not involve “a garden-variety request for information 

from a third-party witness,” Carpenter, 138 S. Ct. at 2219, it does involve a reduced 

expectation of privacy that should be considered in determining the reasonableness 

of the warrantless search at issue. 

This reasonableness-based approach to the third-party doctrine, Appellant’s 

contentions notwithstanding, does not give police unfettered authority to conduct 

warrantless searches. Courts still must determine whether the information was 

voluntarily given to a third party, whether the individual “maintains a legitimate 

expectation of privacy in the record[s]” held by a third party, id. at 2217, and whether 

the information sought constitutes “the modern-day equivalents of an individual’s 

own ‘papers’ or ‘effects,’ even when those papers or effects are held by a third party,” 

id. at 2229 (Kennedy, J., dissenting). Courts also must “balance the privacy-related 

and law enforcement-related concerns to determine if the intrusion was reasonable.” 

McArthur, 531 U.S. at 331. Given Reynolds’ reduced expectations of privacy, the 

minimal physical intrusion necessary for the search, and the pressing interest in 

solving a double-homicide, this balancing test suggests that the search here was 

reasonable. 
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CONCLUSION 

For the foregoing reasons, Appellee respectfully requests that this Court affirm 

the judgment of the district court denying Defendant’s Motion to Suppress. 

 

October 29, 2018       Respectfully submitted, 
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APPENDIX 

U.S. Const. amend IV. 

 

The right of the people to be secure in their persons, houses, papers, and effects, 

against unreasonable searches and seizures, shall not be violated, and no Warrants 

shall issue, but upon probable cause, supported by Oath or affirmation, and 

particularly describing the place to be searched, and the persons or things to be 

seized. 

 

 


