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1 

QUESTIONS PRESENTED 

 

I. Does Dennis Reynolds have Fourth Amendment standing to challenge an 

unlawful search of DNA collected from his identical twin brother’s phone? 

 

II. Does the third-party doctrine excuse an otherwise unlawful search of DNA 

when that DNA has been submitted to a DNA analysis company in order to 

screen for genetic diseases? 
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STATEMENT OF FACTS 

 In 1997, two individuals were murdered aboard a boat on Lake Ames. J.A. at 

3. Appellant Dennis Reynolds was on the boat at the time. Id. Detectives recovered 

a suspect’s DNA at the crime scene but were unable to find a match. Id. at 4. 

In 2017, police were investigating Archibald Byrd-Reynolds, Reynolds’ 

identical twin brother, in an unrelated matter. Id. Two officers followed Byrd-

Reynolds into a pub and swabbed the face of his cell phone, which he had left 

unattended on a table. Id. The officers did not have a warrant. Id. at 18. 

The DNA from Byrd-Reynolds’ phone provided no connection to the matter 

for which he was being investigated, but it did match the DNA found at the scene of 

the 1997 murders. Id. at 4. Detectives later learned that Reynolds and Byrd-

Reynolds were identical twins and concluded that Reynolds had committed the 

murders. Id. Though police never seized or analyzed Reynolds’ DNA, id., Reynolds 

and Byrd-Reynolds’ DNA is “functionally identical,” id. at 19. 

In 2013, Reynolds learned that his wife is a carrier for cystic fibrosis and Tay-

Sachs disease. Id. at 5. Because the couple wanted children, Reynolds submitted his 

DNA to Ancestry Answers, a genetic testing company, to determine if he too was a 

carrier. Id. Ancestry Answers never shared Reynolds’ DNA information with anyone 

other than Reynolds. Id. 

Reynolds was indicted for the 1997 murders in July 2018. Id. at 5. On August 

20, 2018, the district court denied Reynolds’ Motion to Suppress the DNA evidence. 

Id. at 12. Reynolds appealed. Id. at 22. 
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STATEMENT OF JURISDICTION 

The judgment of the United States District Court for the District of Ames was 

entered on August 20, 2018. The notice of appeal was timely filed on August 21, 

2018. This Court has jurisdiction under 28 U.S.C. § 1292(a)(1). 

 

CONSTITUTIONAL PROVISION 

 This case involves the Fourth Amendment to the United States Constitution. 

It is reproduced in full in the Appendix. 
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SUMMARY OF ARGUMENT 

Reynolds has Fourth Amendment standing because he has a cognizable 

Fourth Amendment claim. When the police performed a warrantless search of Byrd-

Reynolds’ DNA, they also unlawfully searched Reynolds’ DNA. Reynolds has a 

legitimate expectation of privacy in his brother’s DNA even though he does not have 

ultimate control over it, and protecting identical twins’ Fourth Amendment rights 

with respect to their DNA serves a valuable societal function. 

The third-party doctrine does not extend to the DNA Reynolds submitted to 

Ancestry Answers. First, DNA information is sufficiently sensitive and unique to 

justify a reasonable expectation of privacy even when shared with third parties. 

Reynolds’ DNA information is inherently personal and private, and constitutes his 

own “papers” or “effects” under the Fourth Amendment. Given this sensitivity, DNA 

information is too powerful a tool of surveillance to leave unchecked. Second, 

Reynolds did not voluntarily assume the risk of turning over his DNA to the public. 

Genetic testing is indispensable for individuals with family histories of cystic 

fibrosis and Tay-Sachs disease, and Reynolds could not avoid leaving behind a trail 

of genetic data when using this service. Reynolds should not have to choose between 

maintaining privacy and adhering to medical counsel. Finally, unlike other cases 

applying the third-party doctrine, the government here did not search the third 

party to whom Reynolds conveyed his DNA information. 
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ARGUMENT 

The court of appeals applies a mixed standard of review to the district court’s 

denial of a motion to suppress, reviewing findings of fact for clear error and the 

application of those facts to the law de novo. See, e.g., United States v. Siciliano, 578 

F.3d 61, 67 (1st Cir. 2009); United States v. Stults, 575 F.3d 834, 841 (8th Cir. 

2009); United States v. Betancourt, 277 F. App’x 708, 710 (9th Cir. 2008). 

I. Reynolds Has Fourth Amendment Standing Because He Has a 

Cognizable Fourth Amendment Claim. 

 

The Fourth Amendment protects “[t]he right of the people to be secure in 

their persons, houses, papers, and effects, against unreasonable searches and 

seizures.” U.S. Const. amend. IV. Fourth Amendment “standing” refers to a 

litigant’s ability to assert a cognizable claim of a Fourth Amendment violation. Byrd 

v. United States, 138 S. Ct. 1518, 1530 (2018). Though Fourth Amendment standing 

is “a useful shorthand for capturing the idea that a person must have a cognizable 

Fourth Amendment interest . . . before seeking relief for an unconstitutional 

search,” it is “subsumed under substantive Fourth Amendment doctrine,” id. 

(quoting Rakas v. Illinois, 439 U.S. 128, 139 (1978)), and “need not be addressed 

before addressing other aspects of the merits,” id. In determining whether a litigant 

has a cognizable Fourth Amendment claim, the Court considers whether the 

litigant has “exhibited an actual (subjective) expectation of privacy” and whether 

that expectation is “one that society is prepared to recognize as ‘reasonable.’” Katz v. 

United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring). Since Katz, the 

Court has collapsed this analysis into a single inquiry, because “[a] subjective 
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expectation of privacy is legitimate if it is one that society is prepared to recognize 

as reasonable.” Minnesota v. Olson, 495 U.S. 91, 95–96 (1990) (quoting Katz, 389 

U.S. at 361 (Harlan, J., concurring)) (internal quotation marks omitted). 

Reynolds has Fourth Amendment standing to challenge the unlawful search 

of Byrd-Reynolds’ DNA because (1) the identical nature of their DNA means that a 

warrantless search of Byrd-Reynolds’ DNA is also a warrantless search of Reynolds’ 

DNA, (2) Reynolds has a legitimate expectation of privacy in Byrd-Reynolds’ DNA 

despite lacking ultimate control over it, and (3) protecting identical twins’ Fourth 

Amendment rights with regard to their DNA serves a valuable societal function. 

1. When the Police Performed a Warrantless Search of Byrd-

Reynolds’ DNA, They Also Unlawfully Searched Reynolds’ DNA. 

 

Extraction of DNA and searches of genetic information constitute searches 

under the Fourth Amendment. See Maryland v. King, 569 U.S. 435, 446 (2013) 

(finding that “a buccal swab on the inner tissues of a person’s cheek in order to 

obtain DNA samples is a search” under the Fourth Amendment). Given the nature 

of identical twins’ necessarily identical DNA, if Byrd-Reynolds has an expectation of 

privacy in the cell phone-retrieved DNA that society deems reasonable, so too does 

Reynolds. Just as co-tenants have equally legitimate expectations of privacy in their 

shared dwelling, see Georgia v. Randolph, 547 U.S. 103, 103 (2006), Reynolds and 

Byrd-Reynolds have equally valid expectations of privacy in their shared DNA. 
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2. Reynolds has a Legitimate Expectation of Privacy in His 

Brother’s DNA Even Though He Does Not Have Ultimate 

Control Over It. 

 

 “[T]he Fourth Amendment protects people, not places,” Katz, 389 U.S. at 

351–52, so “a person need not always have a recognized common-law property 

interest” in order “to claim a reasonable expectation of privacy,” Byrd, 138 S. Ct. at 

1527. Rather, an individual can have a reasonable expectation of privacy in 

something even when another party has “ultimate control” over it. See Olson, 495 

U.S. at 99 (“That the guest has a host who has ultimate control of the house is not 

inconsistent with the guest having a legitimate expectation of privacy.”); see also 

Stoner v. California, 376 U.S. 483, 488 (1964) (holding the search of a hotel room 

without the guest’s consent to be unlawful despite the hotel clerk’s consent). 

In Olson, the Court found that, as an overnight guest in the home where he 

was arrested, the defendant “had a sufficient connection with the premises to be 

treated like a householder” such that his warrantless arrest violated his Fourth 

Amendment rights. 495 U.S. at 95. Here, Reynolds’ connection with Byrd-Reynolds’ 

DNA is sufficient for him to be afforded the same Fourth Amendment protections 

guaranteed to an overnight guest. While Reynolds and Byrd-Reynolds do not occupy 

the same body, they share identical DNA. As with an overnight guest, Reynolds 

maintains an intimate connection to the relevant object of search and seizure—

Byrd-Reynolds’ copy of their shared DNA—justifying his expectation of privacy. 

Moreover, Reynolds and Byrd-Reynolds’ familial relationship supports this 

expectation of privacy. See, e.g., Figueroa v. Mazza, 825 F.3d 89, 110 (2d Cir. 2016) 

(finding that a “familial” relationship supported the defendant’s claim of Fourth 
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Amendment protection in his mother’s home); United States v. Heath, 259 F.3d 522, 

533 (6th Cir. 2001) (referencing defendant’s “familial tie” to his cousin as evidence 

of a legitimate expectation of privacy in the cousin’s home). 

In contrast with a house guest, an individual does not have a Fourth 

Amendment privacy interest in another’s car while driving it, even if he is doing so 

with the owner’s permission, see Rakas, 439 U.S. at 148; however, Reynolds’ 

situation is more analogous to that of an overnight guest than of an automobile 

driver. In general “the physical characteristics of an automobile and its use result in 

a lessened expectation of privacy therein.” New York v. Class, 475 U.S. 106, 112–13 

(1986). These characteristics include the public nature of driving a motor vehicle, as 

well as the extensive state regulation of automobiles. See id. at 113. DNA better 

parallels the highly private nature of the home, as it is not easily visible to the 

public, nor is its existence something over which the government has “pervasive” 

control. See id. Reynolds thus has a legitimate privacy expectation in Byrd-

Reynolds’ DNA despite lacking ultimate control over it. 

3. Protecting Identical Twins’ Fourth Amendment Rights with 

Respect to Their DNA Serves a Valuable Function. 

  

Whether an expectation of privacy is reasonable under the Fourth 

Amendment depends, in part, on whether that expectation “serves functions 

recognized as valuable by society.” Olson, 495 U.S. at 98. For example, the Court 

has considered an overnight guest’s expectations of privacy to serve a valuable 

societal function, because “[w]e are at our most vulnerable” while we sleep, and 
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because “[w]e will all be hosts and we will all be guests many times in our lives.” Id. 

at 98–99. 

Just as an overnight guest is vulnerable while sleeping, Reynolds, as an 

identical twin with two copies of his DNA in existence, is particularly vulnerable to 

illegal search and seizure. Here, the government was able to conduct a search and 

link Reynolds to a crime without any individualized or particularized suspicion. 

Absent recognition of twins’ privacy interest in each other’s DNA, police would have 

broad latitude to search a non-suspect twin’s DNA in order to link a suspect twin to 

a crime. As the accuracy of DNA technology improves, this could potentially prove 

true for non-sibling family members, too. See Erin Murphy, Relative Doubt: 

Familial Searches of DNA Databases, 109 MICH. L. REV. 291 (2010) (discussing the 

technological and legal bases for familial DNA searches). To allow the warrantless 

search of Reynolds’ DNA would “permit police technology to erode the privacy 

guaranteed by the Fourth Amendment.” Kyllo v. United States, 533 U.S. 27, 34 

(2001). 

While the incidence of identical twins may not be as common as the practice 

of hosting overnight guests, the prevalence of twins is steadily increasing. See Joyce 

A. Martin et al., Births: Final Data for 2016, in 67 CTR. FOR DISEASE CONTROL NAT’L 

VITAL STAT. REP. 1, 9 (2018) (finding that 1 in every 33.4 babies born in 2016 was a 

twin, compared to 1 in every 54 babies in 1980). Given this trajectory, the policy 

ramifications of denying twins the same right to privacy in their DNA as the 

average citizen will affect an increasingly large minority population. 
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Given the identical nature of Reynolds and Byrd-Reynolds’ DNA, Reynolds’ 

legitimate expectation of privacy in Byrd-Reynolds’ DNA, and the valuable societal 

function served by protecting identical twins’ Fourth Amendment rights, Reynolds 

has a cognizable Fourth Amendment claim and, therefore, Fourth Amendment 

standing. 

II. The Third-Party Doctrine Does Not Extend to the DNA Reynolds 

Submitted to Ancestry Answers. 

  

The third-party doctrine limits Fourth Amendment protection for information 

that an individual “voluntarily turns over to third parties,” Smith v. Maryland, 442 

U.S. 735, 743–44 (1979), when “the nature of the particular documents sought” 

indicates that the person has no “legitimate ‘expectation of privacy’ concerning their 

contents,” United States v. Miller, 425 U.S. 435, 442 (1976). 

The DNA that Reynolds submitted to Ancestry Answers does not fall within 

the bounds of the third-party doctrine because (1) the information is of a sufficiently 

sensitive nature to justify a reasonable expectation of privacy, (2) Reynolds did not 

voluntarily assume the risk that the information would be turned over to the public, 

and (3) the DNA at issue was not acquired through a government search of Ancestry 

Answers. 

1. DNA Information is Sufficiently Sensitive and Unique to 

Justify a Reasonable Expectation of Privacy Even When 

Shared with Third Parties. 

  

Some information is of such a sensitive and unique nature that “the fact that 

the information is held by a third party does not by itself overcome the user’s claim 

to Fourth Amendment protection.” Carpenter v. United States, 138 S. Ct. 2206, 2217 
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(2018). “Although no single rubric definitively resolves” when shared information is 

protected by the Fourth Amendment, the “basic guideposts” are the Amendment’s 

twin aims of securing “‘the privacies of life’ against ‘arbitrary power,’” id. at 2213–

14 (quoting Boyd v. United States, 116 U.S. 616, 630 (1886)), and placing “obstacles 

in the way of a too permeating police surveillance,” id. at 2214 (quoting United 

States v. Di Re, 332 U.S. 581, 595 (1948)). 

Despite being shared with Ancestry Answers, Reynolds’ DNA information 

deserves Fourth Amendment protection due to (a) the deeply personal and private 

nature of DNA, (b) Reynolds’ ownership interest in his DNA information, and (c) the 

potential for DNA information to contribute to pervasive police surveillance. 

a. DNA is inherently personal and private. 

 

Those records that comprise the “privacies of life,” Boyd, 116 U.S. at 630, may 

be protected by the Fourth Amendment even when shared with third parties. In 

Carpenter, the Court found that, in light of the sensitive privacy concerns 

implicated by cell-site location information (“CSLI”), “the fact that such information 

is gathered by a third party does not make it any less deserving of Fourth 

Amendment protection.” 138 S. Ct. at 2223. Much like the CSLI at issue in 

Carpenter, genetic information “provides an intimate window into a person’s life,” 

id. at 2217, revealing ancestry, health issues, matches to crime-scene DNA, and 

even behavioral tendencies, see Elizabeth E. Joh, Reclaiming “Abandoned” DNA: 

The Fourth Amendment and Genetic Privacy, 100 NW. U. L. REV. 857, 876–77 

(2006). Thus, as was the case with CSLI, “[t]here is a world of difference between 
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the limited types of personal information” implicated by phone call logs or bank 

records—which were held to fall within the third-party doctrine in Smith and 

Miller—and the “revealing nature” of DNA. Carpenter, 138 S. Ct. at 2219; c.f. id. at 

2262 (Gorsuch, J., dissenting) (“Can the government . . . secure your DNA from 

23andMe without a warrant or probable cause? . . . [T]hat result strikes most 

lawyers and judges today—me included—as pretty unlikely.”). 

The information held by DNA analysis companies is similar in many respects 

to medical records, the sensitivity of which courts have repeatedly recognized. See, 

e.g., Ferguson v. City of Charleston, 532 U.S. 67, 78 (2001) (holding that patients 

have a reasonable expectation of privacy in diagnostic test results); see also Doe v. 

Broderick, 225 F.3d 440, 451 (4th Cir. 2000) (holding that medical records deserve 

“protection from unfettered access by government officials”). Just as a patient 

expects third parties holding his medical records to keep them private, Reynolds 

maintains a reasonable expectation that the DNA information he submitted to 

Ancestry Answers for medical purposes will remain private. 

b. Reynolds’ DNA information constitutes his own 

“papers” or “effects” under the Fourth Amendment. 

 

The Fourth Amendment protects an individual’s “persons, houses, papers, 

and effects” from unreasonable search and seizure. U.S. Const. amend. IV. While 

Smith and Miller held that this protection does not extend to “business records” 

over which an individual can “assert neither ownership nor possession,” Miller, 425 

U.S. at 440, the same may not be true for “the modern-day equivalents of an 
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individual’s own ‘papers’ or ‘effects,’ even when those papers or effects are held by a 

third party,” Carpenter, 138 S. Ct. at 2230 (Kennedy, J., dissenting). 

DNA information constitutes a category of “papers” or “effects” over which 

individuals can claim ownership even when held by third parties. Biological 

material can be owned and transferred to third parties, see Wash. Univ. v. Catalona, 

490 F.3d 667, 676 (8th Cir. 2007) (recognizing ownership of donated genetic 

samples), or leased for limited use subject to contractual terms, see Sarah Dry et al., 

Stuck Between a Scalpel and a Rock, or Molecular Pathology and Legal-Ethical 

Issues in Use of Tissues for Clinical Care and Research, 137 AM. J. CLINICAL 

PATHOLOGY 346, 350 (2012). Most DNA analysis companies explicitly disclaim 

ownership of their customers’ DNA in their Terms of Service, see Who Owns Your 

Genetic Information?, The DNA Geek (Dec. 3, 2017), http://thednageek.com/who-

owns-your-genetic-information/ (collecting privacy policies of DNA analysis 

companies), and individuals’ property rights in their own DNA have been 

recognized by statute in several states, see, e.g., Colo. Rev. Stat. § 10-3-1104.7(1)(a) 

(“Genetic information is the unique property of the individual to whom the 

information pertains.”); Fla. Stat. §760.40(2)(a) (“[T]he results of such DNA 

analysis, whether held by a public or private entity, are the exclusive property of 

the person tested.”). Inherent in the Fourth Amendment’s protection of “people, not 

places,” Katz, 389 U.S. at 351, is the protection of deeply personal “papers” and 

“effects” such as DNA records. 
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c. DNA information is too powerful a tool of surveillance 

to leave unchecked. 

 

Information of an “all-encompassing” and “retroactive quality” that is held by 

third parties may be protected by the Fourth Amendment if unfettered government 

access to the information would contribute to “tireless and absolute surveillance.” 

Carpenter, 138 S. Ct. at 2218. As technology enhances the government’s ability to 

conduct surveillance, Fourth Amendment protections must concurrently expand to 

preserve “that degree of privacy against government that existed when the Fourth 

Amendment was adopted.” Kyllo, 533 U.S. at 34. 

While DNA has been used for decades “to link someone to a particular crime,” 

J.A. at 10, the ability to do so was limited by the relatively small pool of DNA to 

which police had access: the DNA of arrestees and convicts whose “expectations of 

privacy . . . ‘necessarily [are] of a diminished scope’” by virtue of their incarceration, 

King, 569 U.S. at 462 (quoting Bell v. Wolfish, 441 U.S. 520, 557 (1979)). These 

limited searches differ from the sort of “programmatic searches of [ ] the public at 

large,” id., that would be enabled by unfettered police access to DNA analysis 

companies’ databases. Such a sweeping database search would almost certainly 

have been “deemed an unreasonable search and seizure when [the Fourth 

Amendment] was adopted.” Carpenter, 138 S. Ct. at 2214 (quoting Carroll v. United 

States, 267 U.S. 132, 149 (1925)) (alteration in original). 

2. Reynolds Did Not Voluntarily Assume the Risk of Turning Over 

His DNA to the Public. 

 

Information generated by the user of an “indispensable” technology, who does 

not take “any affirmative act” other than using the technology itself, is “not truly 



 

15 

‘shared’” with a third party. Id. at 2200. Reynolds did not voluntarily assume the 

risk that his DNA would be turned over to the public given that (a) genetic testing 

is indispensable for individuals with family histories of cystic fibrosis and Tay-

Sachs disease, (b) Reynolds could not avoid leaving behind a trail of genetic data, 

and (c) Reynolds should not be forced to choose between maintaining privacy and 

adhering to medical counsel. 

a. Genetic testing is indispensable for individuals with 

family histories of cystic fibrosis and Tay-Sachs disease. 

 

The “voluntary exposure” element of the third-party doctrine does not apply 

to data arising out of use of a technology that is “indispensable to participation in 

modern society.” Id. at 2210 (finding that cell phones are necessary tools in 

contemporary life); see also Naperville Smart Meter Awareness v. City of Naperville, 

900 F.3d 521, 528 (7th Cir. 2018) (finding that “a home occupant does not assume 

the risk of near constant monitoring by choosing to have electricity in her home”). 

For individuals with family histories of cystic fibrosis or Tay-Sachs disease, 

the near mandate to perform a genetic test is “indispensable” to health and the 

pursuit of the “right” to have children. See Skinner v. Oklahoma, 316 U.S. 535, 536 

(1942) (finding that “the right to have offspring” is “a human right”). The Cystic 

Fibrosis Foundation recommends that “all couples who are considering having a 

child . . . should be offered testing to find out if they are [cystic fibrosis] carriers.” 

Carrier Testing for Cystic Fibrosis, CYSTIC FIBROSIS FOUND., 

https://www.cff.org/What-is-CF/Testing/Carrier-Testing-for-Cystic-Fibrosis/ (last 

visited Oct. 2, 2020). Furthermore, the National Tay-Sachs Allied Diseases 
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Association advises that “genetic and enzyme testing is strongly recommended for 

Tay-Sachs screening.” Tay-Sachs Carrier Screening, NAT’L TAY-SACHS & ALLIED 

DISEASES ASS’N., https://www.ntsad.org/index.php/carrier-screening/tay-sachs-

screening (last visited Oct. 2, 2020). These authoritative advisements inform 

American medical opinion and patient practice. Thus, like the residents in 

Naperville who had no choice but to purchase electricity, couples like Reynolds and 

his wife, who already know one person is a carrier of cystic fibrosis and Tay-Sachs 

disease, have “no choice at all” but to undergo genetic testing prior to pursuing their 

right to conceive. See 900 F.3d at 527. 

In Carpenter, the Court considered the pervasive nature of cell phone use in 

determining that CSLI was not voluntarily exposed. 138 S. Ct. at 2210. Genetic 

testing may not yet be as pervasive as cell phone ownership. However, advances in 

genetic testing have increased its accessibility and affordability for millions of 

Americans: the number of individuals who have used direct-to-consumer genetic 

tests more than doubled during 2017 and now exceeds 12 million. Antonio Regalado, 

2017 was the year consumer DNA testing blew up, MIT TECH. REV. (Feb. 12, 2018), 

https://www.technologyreview.com/s/610233/2017-was-the-year-consumer-dna-

testing-blew-up/. Studies suggest that the majority of these users are American and 

that approximately 1 in 25 American adults now have access to personal genetic 

data. Id. The third-party doctrine should not apply to genetic testing data so as not 

to “embarrass the future,” Nw. Airlines v. Minnesota, 322 U.S. 292, 300 (1944), nor 

let “the progress of science” risk “[g]overnment encroachment of the sort the 
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Framers . . . drafted the Fourth Amendment to prevent,” Carpenter, 138 S. Ct. at 

2223 (citing Di Re, 332 U.S. at 595). 

b. Reynolds could not avoid leaving behind a trail of 

genetic data. 

 

If a technology user has “no way to avoid leaving behind a trail of [ ] data” 

then “in no meaningful sense does the user voluntarily ‘assume the risk’ of turning 

over a comprehensive dossier” of personal information. Carpenter 138 S. Ct. at 2220 

(quoting Smith, 442 U.S. at 745). It was not possible for Reynolds to provide 

Ancestry Answers only those alleles that may code for cystic fibrosis or Tay-Sachs 

disease. He had to provide Ancestry Answers with a full set of DNA, J.A. at 5, and 

incidentally leave behind “a trail of [ ] data” not necessarily pertinent to 

determining specific health risks, 138 S. Ct. at 2220. Like the cell phone user in 

Carpenter who revealed location data without “any affirmative act . . . beyond 

powering up,” id. at 2210, or the home occupant in Naperville who conveyed 

electricity data by turning on the lights, Reynolds did not perform “any affirmative 

act” beyond seeking DNA analysis for two disease risks that cannot be separated 

from a more invasive data collection, id. at 2220. Thus, Reynolds “in no meaningful 

sense” voluntarily “assumed the risk” of turning over a comprehensive DNA set to 

be accessed by the government. Id. 

c. Reynolds should not have to choose between 

maintaining privacy and adhering to medical counsel. 

 

Individuals should not have to sacrifice privacy in order to follow medical 

advice or proactively manage reproductive health. “If the right to privacy means 

anything, it is the right of the individual, married or single, to be free from 
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unwarranted governmental intrusion into matters so fundamentally affecting a 

person as the decision whether to bear or beget a child.” Eisenstadt v. Baird, 405 

U.S. 438, 453 (1972). Furthermore, the government has recognized the essential 

public health benefits of genetic testing, especially for individuals at higher risk of 

disease. See Press Release, Ctrs. for Medicare & Medicaid Servs.,CMS finalizes 

coverage of Next Generation Sequencing tests, ensuring enhanced access for cancer 

patients (Mar. 16, 2018), https://www.cms.gov/newsroom/press-releases/cms-

finalizes-coverage-next-generation-sequencing-tests-ensuring-enhanced-access-

cancer-patients (announcing Medicare & Medicaid coverage of genetic testing for 

cancer patients). 

Reynolds submitted his DNA to Ancestry Answers because he and his wife 

wanted children. J.A. at 5. To deny Reynolds a right to privacy in his DNA would 

establish a perverse incentive in which individuals would likely not pursue critical 

genetic testing—in contradiction of medical guidance and federal government 

policy—for fear of “unwarranted governmental intrusion” into their private lives. 

Eisenstadt, 405 U.S. at 453. Individuals should be able to maintain their privacy 

while proactively pursuing health information. 

3. The Government Did Not Search the Third Party to Whom 

Reynolds Conveyed His DNA Information. 

  

When information falls within the third-party doctrine, “the Government is 

typically free to obtain such information from the recipient without triggering 

Fourth Amendment protections.” Carpenter, 138 S. Ct. at 2216 (emphasis added). 

Whereas in Carpenter, Smith, and Miller, the government retrieved the information 
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from a third party, here, the police never accessed Ancestry Answers’ database. J.A. 

at 5. This is not a “garden-variety request for information from a third-party 

witness,” Carpenter, 138 S. Ct. at 2219, but rather an attempt to use the third-party 

doctrine to retroactively validate an unrelated and otherwise impermissible search 

of Byrd-Reynolds’ phone. Excusing warrantless searches on the grounds that the 

information sought was shared with anyone at any time is “ill suited to the digital 

age, in which people reveal a great deal of information about themselves to third 

parties in the course of carrying out mundane tasks.” United States v. Jones, 565 

U.S. 400, 417 (2012) (Sotomayor, J., concurring). Even if the Court finds that 

Reynolds’ DNA constitutes business records voluntarily shared with Ancestry 

Answers, it should not extend the third-party doctrine beyond recipient third 

parties. 

“When confronting new concerns wrought by digital technology, [the] Court 

has been careful not to uncritically extend existing precedents.” Carpenter, 138 S. 

Ct. at 2221. The sensitivity of DNA information, the pressing needs of DNA analysis 

companies’ customers, and the unusual invocation of the third-party doctrine here 

all counsel that Reynolds’ DNA information deserves Fourth Amendment 

protection. 

     

CONCLUSION 
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For the foregoing reasons, Appellant respectfully requests that this Court 

reverse the judgment below and remand to the district court with instructions to 

grant Defendant’s Motion to Suppress. 
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APPENDIX 

 U.S. Const. amend IV. 

The right of the people to be secure in their persons, houses, papers, and 

effects, against unreasonable searches and seizures, shall not be violated, and 

no Warrants shall issue, but upon probable cause, supported by Oath or 

affirmation, and particularly describing the place to be searched, and the 

persons or things to be seized. 


