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QUESTIONS PRESENTED 

1. Whether Reynolds has standing to challenge the admission of his 

brother’s DNA. 

2. Whether the third party doctrine applies to genetic information that 

Reynolds shared with a genetic testing company. 
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JURISDICTION 

 The District Court for the District of Ames issued its opinion on 

August 20, 2018. JA-11. This Court has jurisdiction pursuant to 28 

U.S.C. § 1291 and 28 U.S.C. § 1294(1). 

RELEVANT CONSTITUTIONAL PROVISIONS 

 The relevant constitutional provisions are reprinted in the 

Appendix. 
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STATEMENT OF FACTS 

Charlie Kelly and Frank DeVito boarded a boat on Lake Ames to 

attend a party in July 1997. JA-17. Their bodies were discovered below 

deck later that night. Id. Found near the scene of the murders was DNA 

evidence belonging to Kelly, DeVito, and an unidentified third 

individual. Id. 

Defendant-appellant Dennis Reynolds was present that evening, 

and he was interviewed by Ames police in the aftermath of the killings. 

Id. No arrests were made, however, and the “Gruesome Twosome” 

murders became “one of the most infamous” cold cases in Ames history. 

JA at 3−4. 

Reynolds later married Maureen Ponderosa, a carrier for cystic 

fibrosis and Tay-Sachs disease. JA-5. The couple wished to have 

children, so Reynolds sent a sample of his DNA to Ancestry Answers, a 

DNA-testing company, to determine if he was also a carrier. Id.  

Reynolds has an identical twin, Archibald Byrd-Reynolds, who 

Ames police suspected was involved in a string of deadly arsons in 2017.  

JA-4. After another fire claimed three lives, officers obtained Byrd-

Reynolds’s DNA by swabbing his cell phone without a warrant. JA-17. 

The DNA did not connect Byrd-Reynolds to the fires, but it did match 

DNA found at the scene of the “Gruesome Twosome” murders. JA-4. 

After learning that Byrd-Reynolds was not in Ames City at the time of 
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the killings, authorities focused on his twin brother, Dennis Reynolds, 

who has functionally identical DNA. JA-19. They soon arrested 

Reynolds for the killings. JA-18. Police never searched or analyzed 

Reynolds’s DNA. JA-4. 

Reynolds moved to suppress the DNA evidence that connected 

him to the killings. JA-5. The district court denied the motion on two 

grounds. First, it found that Reynolds did not have standing to challenge 

the admission of the DNA evidence because he did not have a reasonable 

expectation of privacy in his brother’s DNA. JA-8. Second, even if he did 

have standing, Reynolds relinquished his expectation of privacy in his 

own DNA by providing it to Ancestry Answers. JA-10. After his motion 

was denied, Reynolds pleaded guilty. JA-21. He now appeals the denial 

of that motion. 

SUMMARY OF THE ARGUMENT 

I. Because his own rights were not violated by the search of his 

brother’s DNA, Reynolds lacks standing to challenge its admission. 

Reynolds’s own Fourth Amendment rights were not infringed. A 

criminal defendant may only challenge the admission of an object or 

effect if he had a societally recognized expectation of privacy or property 

interest in it. He held neither a societally recognized expectation of 

privacy nor a cognizable property interest in his brother’s DNA, and he 

therefore lacks standing to contest its admission. 
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II.  Reynolds waived his expectation of privacy in his genetic 

information under the third party doctrine, which dictates that a person 

has no legitimate expectation of privacy in information he voluntarily 

turns over to third parties.  This is true even if the information is 

revealed on the assumption that it will be used only for a limited purpose 

and the confidence placed in the third party will not be betrayed.  

First, Reynolds’s genetic information falls within the scope of the 

third party doctrine because he voluntarily shared his DNA with a third 

party, Ancestry Answers. Reynolds’s voluntary action came with an 

assumption of the risk that his information could be shared beyond 

Ancestry Answers. This choice is unlike, for example, the disclosure of 

cell site location information (CSLI), which is not truly “shared” due to 

the inescapable and automatic nature of its collection. 

Second, though an individual may retain an expectation of 

privacy in shared information if it is revealing or implicates significant 

privacy concerns, Reynolds did not maintain a reasonable expectation of 

privacy in his genetic information after sharing it. DNA is not 

sufficiently revealing because it does not illustrate the privacies of life, 

and it was exposed to Ancestry Answers’ employees in the ordinary 

course of business. Therefore, this Court should affirm. 
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ARGUMENT 

I. STANDARD OF REVIEW. 

On appeal from a district court’s denial of a motion to suppress, 

this Court reviews the district court’s conclusions of law de novo. United 

States v. Aiken, 877 F.3d 451, 451 (1st Cir. 2017). In moving to suppress 

evidence, a criminal defendant bears the burden of demonstrating that 

a challenged search or seizure violated his own expectation of privacy. 

Rawlings v. Kentucky, 448 U.S. 98, 104 (1980).  

II. REYNOLDS DOES NOT HAVE FOURTH AMENDMENT 

STANDING. 

Reynolds does not have standing to contest the admission of his 

brother’s DNA. The “rights assured by the Fourth Amendment are 

personal rights,” Simmons v. United States, 390 U.S. 377, 389 (1968) 

(citing Jones v. United States, 362 U.S. 257, 260–261 (1960)), and they 

“may not be vicariously asserted,” Alderman v. United States, 394 U.S. 

165, 192 (1969). Naturally, then, Fourth Amendment rights “may be 

enforced by exclusion of evidence only at the instance of one whose own 

protection was infringed by the search and seizure.” Simmons, 390 U.S. 

at 389 (emphasis added). 

Reynolds’s own Fourth Amendment rights were not infringed. He 

held neither a societally recognized expectation of privacy, see Katz v. 

United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring), nor a 

cognizable property interest, see Rakas v. Illinois, 439 U.S. 128, 144 n.12 
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(1978), in his brother’s DNA. He therefore lacks standing to contest its 

admission. 

a. Reynolds did not have a reasonable expectation of privacy 

in his brother’s DNA. 

The Fourth Amendment protects only against violations of 

reasonable expectations of privacy. Katz, 389 U.S. at 361 (Harlan, J., 

concurring). A criminal defendant must satisfy two requirements to 

demonstrate that his expectation of privacy in the object of a search was 

reasonable. See, e.g., Rawlings v. Kentucky, 448 U.S. 98, 104–06 (1982). 

First, he must prove that at the time of the challenged search, he had 

“by his conduct . . . ‘exhibited an actual . . . expectation of privacy.’” 

Smith v. Maryland, 442 U.S. 735, 740 (1979) (quoting Katz, 389 U.S. at 

361 (Harlan, J., concurring)). Second, his “subjective expectation of 

privacy” must be “‘one that society is prepared to accept as reasonable.’” 

Id.  

Reynolds cannot fulfill either requirement. He did not exhibit an 

expectation of privacy in his brother’s DNA at the time of the search. 

Even if he had, his purported expectation was not one that is recognized 

by society as reasonable—not least because it is arguable that society 

recognizes an individual’s general expectation of privacy in his own DNA 

to begin with. 
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i. Reynolds did not exhibit an expectation of privacy in his 
brother’s DNA. 

Reynolds did not exhibit “by his conduct,” Smith, 442 U.S. at 740, 

a subjective expectation of privacy in his brother’s DNA. The subjective-

expectation element requires only that he exhibit a perceptible desire 

“to preserve [an effect] as private” and not “knowingly expose[] it to the 

public.” Katz, 389 U.S. at 351; see also California v. Greenwood, 486 U.S. 

35, 39 (1988) (finding that defendant had possessed a subjective 

expectation of privacy in trash placed at his curb); California v. Ciraolo, 

476 U.S. 207, 211 (1986). A subjective privacy expectation in a particular 

effect may even be inferred from a wide societal recognition of such an 

interest. See, e.g., Maryland v. King, 569 U.S. 435, 462–63 (2013) 

(suggesting that individuals are presumed, under ordinary 

circumstances, to retain expectations of privacy in their persons). 

Reynolds did not evince an expectation of privacy in his brother’s 

cells, and he did not assert such an interest through an affidavit or 

sworn testimony. Nor does any societal norm impute to Reynolds a 

subjective privacy interest in his brother’s DNA. In contrast, society 

does, for instance, extend a houseguest an expectation of privacy in his 

host’s home, even though he does not possess the ultimate ability “to 

determine who may” access it. See Minnesota v. Olson, 495 U.S. 91, 99 

(1990). But Reynolds could not have reasonably expected that Byrd-

Reynolds’s DNA would remain private, because Reynolds cannot 
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exercise any degree of control over his brother’s person. Unlike a 

houseguest, he has no connection to his putative privacy interest save 

for a familial relationship. 

Further, Reynolds’s contention that he and his brother share 

reciprocal privacy interests in each other’s DNA, Appellant’s Br. 4–5, 

does not bear scrutiny. At most, Reynolds may have exhibited an 

expectation of privacy in his own DNA.1 Nothing in the record suggests 

that he and his brother had agreed—implicitly or expressly—to 

maintain the privacy of each other’s DNA. Nor does Reynolds cite any 

precedent to support his argument, Appellant’s Br. 5, that such an 

agreement should simply be inferred from their familial relationship. 

Accepting the proposition that the brothers’ privacy interests are 

intrinsically reciprocal would require this Court to take too vast an 

inferential leap. 

ii. Society does not recognize an individual’s expectation of 
privacy in another person’s DNA as reasonable. 

Even if Reynolds had demonstrated a subjective expectation of 

privacy in his brother’s DNA, it still would not have comported with 

 
1 His privacy interest in his own DNA is belied by his having voluntarily submitted it 

to Ancestry Answers. Because “[w]hat a person knowingly exposes . . . is not a subject 

of Fourth Amendment protection,” Katz, 389 U.S. at 351, Reynolds forfeited any 

subjective expectation of privacy in his DNA by sharing it. See infra at 12; see also 

United States v. Miller, 425 U.S. 435, 443 (1976); Smith, 442 U.S. at 743–44. 
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“understandings that are recognized and permitted by society.”2 Rakas, 

439 U.S. at 144 n.12. 

The text of the Fourth Amendment unambiguously extends only 

“[t]he right of the people to be secure in their persons.”  U.S. Const. 

amend. IV (emphasis added). Contrary to Reynolds’s contention, see 

Appellant’s Br. at 5, the Fourth Amendment has never been read to 

suggest that the individual privacy interests it protects can be 

transferred to third parties. In fact, it establishes the opposite rule: that 

Fourth Amendment rights are personal rights. See, e.g., Rakas, 439 U.S. 

at 135; Alderman, 394 U.S. at 192. 

Moreover, the panoply of federal statutes safeguarding the 

privacy of DNA apply only to a person’s own genetic material. See 42 

U.S.C. §§ 1320d–1320d-9 (2012) (relevant provisions of the Health 

Insurance Portability and Accountability Act); 42 U.S.C. § 2000ff-5 

(2012) (relevant provision of the Genetic Information Nondiscrimination 

Act). They do not permit the inference that an individual may have a 

protected privacy interest in another’s DNA. See Simmons, 390 U.S. at 

389. 

Whatever privacy interest society recognizes in DNA is already 

limited by the nature of genetic material. Individuals do not generally 

 
2 Reynolds also contends, Appellant’s Br. at 9–10, that he has a common-law property 

interest in his brother’s DNA. See Rakas, 439 U.S. at 144 n.12 (noting that “concepts 

of real or personal property law” provide a second route to Fourth Amendment 

standing). As explained below, infra at 12, no such property right exists. 
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enjoy a reasonable expectation of privacy in identifying material. See 

United States v. Dionisio, 410 U.S. 1, 21 (1973) (characteristics of an 

individual’s voice); Davis v. Mississippi, 394 U.S. 721, 727 (1973) 

(fingerprints). Further, an individual loses his expectation of privacy in 

material he discards in public—in curbside garbage cans, California v. 

Greenwood, 486 U.S. 35, 40–41 (1988), or on publicly accessible 

armchairs, Raynor v. State, 99 A.3d 753, 766 (Md. 2014). DNA is present 

in skin, hair, saliva, and blood—all of which are regularly and inevitably 

discarded in public places. Given that Reynolds could not prevent any of 

his own DNA from entering the public sphere, he surely could not 

prevent his brother’s from doing so. 

b. Reynolds did not have a recognized or protected property 

interest in his brother’s DNA. 

Reynolds has no property interest in his brother’s DNA—the 

genetic material that constitutes his person. The law does not recognize 

one person’s property interest in another. See U.S. Const. amend. XIII, 

§ 1. Even assuming Reynolds could maintain a property interest in his 

brother’s person, “the hallmark of a protected property interest is the 

right to exclude others.” College Sav. Bank v. Florida Prepaid 

Postsecondary Educ. Expense Bd., 527 U.S. 666, 673 (1999); see also 

Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 Harv. 

L. Rev. 193, 205 n.1 (1890) (“Property is . . . that which is peculiar or 

proper to any person; that which belongs exclusively to one.”). Reynolds 
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lacks exclusive power over his brother or his brother’s cells, and he 

therefore has no privacy interest in Byrd-Reynolds’s DNA. 

Reynolds still argues that he possesses an interest in his brother’s 

DNA analogous to a tenancy in coparcenary, Appellant’s Br. at 9–10, a 

rarely invoked property right, see generally 4 Patsy Woodham Thomley, 

Thompson on Real Property § 35.05 (2017) (noting that tenancy in 

coparcenary has “ceased to be of importance”). The rationale behind this 

novel proposition is unavailing.  

First, as noted above, Reynolds cannot plausibly argue that his 

purported interest bears the “hallmark” of any protected property right: 

the right, or even the ability, to exclude others from possessing or 

controlling his brother’s DNA. College Sav. Bank, 527 U.S. at 673.  

Second, he is unable to cite any case in which any of the circuits have 

recognized the existence of a property interest in DNA. See Appellant’s 

Br. at 8–10. The Supreme Court has, moreover, been silent on the issue. 

See, e.g., King, 569 U.S. at 7. 

Third, the few states that confer statutory property interests in 

DNA expressly restrict those interests to individuals, and individuals 

alone. E.g., Colo. Rev. Stat. Ann. § 10-3-1104.7(1)(a) (West 2014) 

(“Genetic information is the unique property of the individual to whom 

the information pertains . . . .”); Ga. Code Ann. § 33-54-1(1) (2013) 

(“Genetic information is the unique property of the individual tested.”); 
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see generally Elizabeth E. Joh, Reclaiming “Abandoned” DNA: The 

Fourth Amendment and Genetic Privacy, 100 Nw. U. L. Rev. 857, 868 

n.61 (2006). Further, no federal statute extends property protections to 

an individual’s DNA. See, e.g., 42 U.S.C. § 2000ff-5 (2012) (relevant 

provision of the Genetic Information Nondiscrimination Act). 

c. Reynolds has not carried his burden of demonstrating a 

reasonable expectation of privacy in his brother’s DNA. 

Reynolds has not carried his burden of demonstrating a 

reasonable expectation of privacy in his brother’s DNA. A defendant 

moving to suppress evidence under the Fourth Amendment bears the 

burden of demonstrating that he has standing. Rawlings v. Kentucky, 

448 U.S. 98, 104 (1980). At most, Reynolds has demonstrated that he 

has a reasonable expectation of privacy in his own DNA. But he has not 

supported the novel claim at his argument’s core: that this expectation 

should also encompass a mass of cells dwelling in another person. This 

Court should therefore find that he does not have standing to challenge 

the search at issue, and affirm. 

III. UNDER THE THIRD PARTY DOCTRINE, REYNOLDS HAS 

WAIVED HIS EXPECTATION OF PRIVACY IN HIS DNA. 

Even if Reynolds had standing to challenge the search of his 

brother’s DNA, the third party doctrine bars Reynolds’s Fourth 

Amendment claim. Under the third party doctrine, a “person has no 

legitimate expectation of privacy in information he voluntarily turns 

over to third parties.” Carpenter v. United States, 138 S. Ct. 2206, 2216 
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(2018) (quoting Smith v. Maryland, 442 U.S. 735, 743–44 (1979)).  This 

is true “even if the information is revealed on the assumption that it will 

be used only for a limited purpose and the confidence placed in the third 

party will not be betrayed." United States v. Miller, 425 U.S. 435, 443 

(1976) (emphasis added). In some instances, a person may maintain a 

reasonable expectation of privacy in shared information, depending on 

the “the nature of the particular documents sought” by the government. 

Carpenter, 138 S. Ct. at 2219 (citing Miller, 425 U.S. at 442). 

Reynolds retained no expectation of privacy in his genetic 

information once it was shared. First, Reynolds freely and voluntarily 

conveyed his DNA to Ancestry Answers. Second, the “nature” of DNA is 

not sufficiently revealing, especially when used only for identification. 

Accordingly, the third party doctrine applies and bars his Fourth 

Amendment claim. 

a. Reynolds voluntarily shared his DNA with Ancestry 

Answers. 

Reynolds’s genetic data falls within the scope of the third party 

doctrine because he voluntarily shared his DNA with a third party, 

Ancestry Answers. What “a person knowingly exposes . . . is not a subject 

of Fourth Amendment protection,” Miller, 425 U.S. at 442 (quoting Katz 

v. United States, 389 U.S. 347, 351 (1967)), because he knowingly 

“assume[s] the risk of disclosure” to the government, Smith, 442 U.S. at 

744, by relinquishing it. 
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Reynolds’s voluntary conveyance came with an assumption of the 

risk that his information could be shared beyond Ancestry Answers. 

This risk was assumed “even if the information [was] revealed . . . only 

for a limited purpose and [he believed] the confidence placed in the third 

party [would] not be betrayed.” Miller, 425 U.S. at 443 (emphasis 

added). “Implicit in the concept of assumption of risk is some notion of 

choice,” Smith, 442 U.S. at 749, and Reynolds made an affirmative 

choice to send his DNA to Ancestry Answers. JA-19. 

This choice is unlike, for example, the disclosure of cell site 

location information (CSLI), which is “not truly ‘shared’ as one normally 

understands the term” due to the “inescapable and automatic nature of 

[its] collection.” Carpenter, 138 S. Ct. at 2220. It is “effortlessly 

compiled” through the use of cell phones—which themselves are 

“indispensable to participation in modern society,” id., such that 

“individuals have no realistic alternative” to using them. Smith, 442 

U.S. at 750. 

The same is not true for an elective DNA test. Indeed, Carpenter 

declined to overturn Smith and Miller because even though the use of 

modern technologies and services may seem somewhat compulsory, few 

conveyances meet the high bar of having “no realistic alternative” such 

that they are involuntary. Even seeking medical attention is not 

involuntary:  when deciding to consult a doctor with the knowledge that 
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“private . . . information must be disclosed,” for instance, 

“unquestionably, some individuals’ concern for their own privacy may 

lead them to avoid or to postpone needed medical attention.” Whalen v. 

Roe, 429 U.S. 589, 602 (1977) (emphasis added). Reynolds had the choice 

to avoid learning his carrier status; his voluntary inquiry came with 

assumption of the associated risks. In fact, at no point does Reynolds 

deny that his conveyance was free and voluntary.  

Although he does not raise this argument, it is not relevant that 

law enforcement did not obtain Reynolds’s information from Ancestry 

Answers. The third party doctrine provides that an individual has a 

“reduced expectation of  privacy in information knowingly shared with 

another,” Carpenter, 138 S. Ct. at 2219, because he opens himself up to 

the reality that any combination of events could transpire once 

information is out of his immediate control. The necessary implication, 

then, is that this waiver of privacy extends to other copies of the 

information. See Alinovi v. Worcester Sch. Comm., 777 F.2d 776, 784 

(1st Cir. 1985) (finding plaintiff had no reasonable expectation of privacy 

in any copy of her paper after sharing one). 

b. Reynolds had no reasonable expectation of privacy in his 

DNA after sharing it with Ancestry Answers. 

Reynolds’s DNA also falls within the scope of the third party 

doctrine because he did not maintain a reasonable expectation of privacy 

in his genetic information after sharing it. An individual may retain an 
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expectation of privacy in shared information if the “nature of the 

particular documents sought” is “revealing” or implicates significant 

privacy concerns, Carpenter, 138 S. Ct. at 2219 (citation omitted), 

depending in part on how the information is used by the third party. See 

Smith, 442 U.S. at 742. DNA is not sufficiently “revealing” because it 

does not illustrate “the privacies of life.” Carpenter, 138 S. Ct. at 

2210.  Additionally, it was exposed to Ancestry Answers’ employees in 

the ordinary course of business, and did not implicate any family 

planning-related privacy interest. 

i. The genetic information the government sought does not 
implicate significant privacy concerns. 

The DNA that Reynolds shared with Ancestry Answers was not 

sufficiently “revealing.”  Carpenter, 138 S. Ct. at 2217. Information is 

revealing enough to warrant exception from the third party doctrine 

when its “depth, breadth and comprehensive reach,” id. at 2223, can 

uncover “‘the privacies of life,’” id. at 2240 (quoting Boyd v. United 

States, 116 U.S. 616, 630 (1886)). Reynolds’s DNA does not meet this 

standard.  

Revealing information can be used to construct an entire picture 

of one’s life—“trips to the psychiatrist, the plastic surgeon, the abortion 

clinic . . . the strip club . . . the union meeting, the mosque . . . and on 

and on.” United States v. Jones, 565 U.S. 400, 415 (2012) (Sotomayor, 

J., concurring). For example, 127 days of CSLI data constitutes a 
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“detailed chronicle of a person’s physical presence.” Carpenter, 138 S. 

Ct. at 2220. Similarly, a cell phone’s depth of documents, browser 

history, and photos reveals “a digital record of nearly every aspect of 

their lives—from the mundane to the intimate.” Riley v. California, 134 

S. Ct. 2473, 2490 (2014).  

In contrast, DNA does not “reflect a wealth of detail about . . . 

familial, political, professional, religious, and sexual associations.” 

Jones, 565 U.S. at 415 (Sotomayor, J, concurring). Finding DNA in a 

specific place says nothing about when someone was there, or other 

locations they frequent; it fails to similarly reveal “nearly every aspect 

of their lives.” Riley, 134 S. Ct. at 2490. Accordingly, Reynolds’s 

assertion that DNA is of such an “intimate nature” that it should be 

“categorically shielded” from the third-party doctrine, Appellant’s Br. at 

13, is unwarranted. 

DNA implicates even fewer privacy concerns here, as it was only 

used for identification. JA-10. This kind of “testing of DNA evidence is 

indistinguishable from . . . testing of fingerprints . . . which does not 

implicate the protections of the Fourth Amendment.” Raynor v. State, 

99 A.3d 753, 761 (2014); see also United States v. Dionisio, 410 U.S. 1, 

14 (1973) (finding no expectation of privacy in one’s voice or face because 

they are identifying characteristics).  
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Nor is it relevant to this inquiry that there may be a deeper 

“treasure map . . . of information capable of being culled from” DNA. 

Raynor, 99 A.3d at 760 (quotation omitted). What matters is the 

information specifically sought—an identification match—rather than 

what information DNA may contain. See Vernonia Sch. Dist. 47J v. 

Acton, 515 U.S. 646, 658 (1995) (finding that that no privacy interest 

was implicated when urine testing was only used for drug identification, 

and not to reveal medical conditions). Moreover, even the health-related 

information contained in DNA cannot provide the kind of detailed 

sociological profile of preferences and associations the Fourth 

Amendment is concerned with shielding. 

ii. Reynolds’s DNA was exposed to employees in the regular 
course of business. 

Not only is DNA insufficiently revealing of one’s sociological 

profile to implicate privacy concerns, there is additionally no expectation 

of privacy in information used “in the course of business” by a third 

party. Miller, 225 U.S. at 442. This was true of Reynolds’s DNA as it was 

used by Ancestry Answers. 

Reynolds knew that by sending his DNA to Ancestry Answers for 

analysis, it would be exposed to employees, just as a bank patron who 

“voluntarily conveyed [documents] to the banks” understands they are 

“exposed to their employees in the ordinary course of business.” Miller, 

425 U.S. at 442. Similarly, telephone users “know that they must convey 
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numerical information to the phone company . . . [which uses it] for a 

variety of legitimate business purposes,” so they “do not harbor any 

general expectation that the numbers they dial will remain secret.” 

Smith, 442 U.S. at 743. It is unrealistic to believe that Reynolds did not 

think his DNA was a business record to Ancestry Answers—conveyed 

specifically so that the business would analyze it and produce a report. 

Reynolds contends that his situation is distinct from cases where 

“defendants knew . . . their information would likely be used for 

legitimate business purposes,” Appellant’s Br. at 13, but fails to cite a 

reason why. If anything, Reynolds’s DNA is more closely linked to a 

legitimate business purpose than, for instance, sharing numbers with a 

phone company for the service of contacting someone. Analyzing the 

DNA is itself the service Reynolds is opting into and essential to 

Ancestry Answer’s core business functions. 

iii. The “privacy” interest required to overcome the third 
party doctrine is distinct from constitutional “rights to 
privacy.” 

Reynolds conflates a right to privacy in a constitutionally 

protected area of life with a reasonable expectation of privacy in specific 

information, Appellant’s Br. at 10–13, by citing cases concerned with 

“matters relating to marriage . . . and child rearing . . . .” Whalen, 429 

U.S. at 600 n.26 (internal quotation omitted).  The fact that hereditary 

information in DNA could affect the decision to “bear or beget a child,” 

Appellant’s Br. at 11 (quotation omitted), is insufficient to equate the 
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two. An additional piece of data from an Ancestry Answers profile does 

not provide the same first-degree link to family planning decisions as 

selecting one’s intimate partner or using contraceptives does. Cf. 

Obergefell v. Hodges, 135 S. Ct. 2584 (2015); Griswold v. Connecticut, 

381 U.S. 479, 493 (1965). 

An Ancestry Answers profile has a much more tenuous connection 

to these privacy interests. The logic endorsed by Reynolds would 

characterize a vast array of things as intimate activity—such as a test 

indicating how likely a couple’s child is to get into college, or a financial 

consultation on purchasing a home that might affect the decision to have 

a family—simply because it could abstractly resemble “private 

counseling.” Appellant’s Br. at 11 (quotation omitted). Bank records, for 

example, may reveal purchases of cribs and other things related to 

family planning, but have been squarely found to be within the confines 

of the third party doctrine. Accordingly, Reynolds’s DNA does not 

implicate these privacy interests, so this Court should affirm. 
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CONCLUSION 

For the foregoing reasons, this Court should affirm the judgment 

of the court below. 

 

Respectfully submitted, 

/s/  

Harvard Law School 
Cambridge, MA 02138 
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APPENDIX 

U.S. Const. Amend. IV provides: 

The right of the people to be secure in their persons, houses, 

papers, and effects, against unreasonable searches and seizures, 

shall not be violated, and no Warrants shall issue, but upon 

probable cause, supported by Oath or affirmation, and 

particularly describing the place to be searched, and the persons 

or things to be seized. 

 


