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QUESTIONS PRESENTED 

1. Whether Reynolds has standing to challenge the admission of his 

brother’s DNA. 

2. Whether the third party doctrine applies to DNA that Reynolds shared 

with a genetic testing company. 
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JURISDICTION 

 The District Court for the District of Ames issued its opinion on 

August 20, 2018. JA-11. This Court has jurisdiction pursuant to 28 

U.S.C. § 1291 and 28 U.S.C. § 1294(1). 

RELEVANT CONSTITUTIONAL PROVISIONS 

 The relevant constitutional provisions are reprinted in the 

Appendix. 
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STATEMENT OF FACTS 

Charlie Kelly and Frank DeVito boarded a boat on Lake Ames to 

attend a party in July 1997. JA-17. Their bodies were discovered below 

deck later that night. Id. Found near the scene of the murders was DNA 

evidence belonging to Kelly, DeVito, and an unidentified third 

individual. Id. 

Defendant-appellant Dennis Reynolds was present that evening, 

and he was interviewed by Ames police in the aftermath of the killings. 

Id. No arrests were made, however, and the “Gruesome Twosome” 

murders became “one of the most infamous” cold cases in Ames history. 

JA at 3−4. 

Reynolds later married Maureen Ponderosa, a carrier for cystic 

fibrosis and Tay-Sachs disease. JA-5. The couple wished to have 

children, so Reynolds sent a sample of his DNA to Ancestry Answers, a 

DNA-testing company, to determine if he was also a carrier. Id.  

Reynolds has an identical twin, Archibald Byrd-Reynolds, who 

Ames police suspected was involved in a string of deadly arsons in 2017.  

JA-4. After another fire claimed three lives, officers obtained Byrd-

Reynolds’s DNA by swabbing his cell phone without a warrant. JA-17. 

The DNA did not connect Byrd-Reynolds to the fires, but it did match 

DNA found at the scene of the “Gruesome Twosome” murders. JA-4. 

After learning that Byrd-Reynolds was not in Ames City at the time of 
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the killings, authorities focused on his twin brother, Dennis Reynolds, 

who has functionally identical DNA. JA-19. They soon arrested 

Reynolds for the killings. JA-18. Police never searched or analyzed 

Reynolds’s DNA. JA-4. 

Reynolds moved to suppress the DNA evidence that connected 

him to the killings. JA-5. The district court denied the motion on two 

grounds. First, it found that Reynolds did not have standing to challenge 

the admission of the DNA evidence because he did not have a reasonable 

expectation of privacy in his brother’s DNA. JA-8. Second, even if he did 

have standing, Reynolds relinquished his expectation of privacy in his 

own DNA by providing it to Ancestry Answers. JA-10. After his motion 

was denied, Reynolds pleaded guilty. JA-21. He now appeals the denial 

of that motion. 

SUMMARY OF THE ARGUMENT 

I. Because his own rights were not violated by the search of his 

brother’s DNA, Reynolds lacks standing to challenge its admission. 

Reynolds does not have standing under the Fourth Amendment 

to challenge the admission of his brother’s DNA because he lacked a 

legitimate expectation of privacy in it. First, Reynolds did not evince a 

subjective expectation of privacy in his brother’s DNA, and the law’s 

strong presumption of personal autonomy suggests he could not have 

had one. Second, even if he had a subjective privacy interest in his 
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brother’s DNA, it would not be one society—“by reference to concepts of 

real or personal property law or to . . . recognized and permitted” 

customs—views as reasonable. Third, even if Reynolds had a reasonable 

expectation of privacy in his own DNA, that interest does not transfer to 

his brother’s DNA merely because it is identical. Accordingly, Reynolds 

has not carried his burden of demonstrating a reasonable expectation of 

privacy in his brother’s DNA. 

II.  The third party doctrine applies to the DNA that Reynolds shared 

with Ancestry Answers.  

First, Reynolds did not retain an expectation of privacy in his 

DNA after sharing it with Ancestry Answers. Reynolds’s genetic profile 

was exposed to Ancestry Answers employees during the ordinary course 

of business. Additionally, because the DNA was used only for 

identification, the information sought by the government is not sensitive 

and does not implicate significant privacy concerns. 

 Second, Reynolds voluntarily assumed the risk that police would 

obtain his DNA. Reynolds made the voluntary, affirmative act to share 

his DNA with Ancestry Answers, and in doing so made the conscious 

choice to expose his DNA to a third party. He was not obligated to share 

his DNA. Third, it is immaterial that the DNA at issue was not obtained 

from Ancestry Answers. Reynolds waived his expectation of privacy in 

his DNA by sharing it with a third party, and it is that expectation of 
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privacy—not the chain of conveyance to the government—that 

determines whether the protections of the Fourth Amendment apply. 

Accordingly, this Court should affirm. 

ARGUMENT 

I. STANDARD OF REVIEW. 

On appeal from a district court’s denial of a motion to suppress, 

this Court reviews the district court’s conclusions of law de novo. United 

States v. Thomas, 863 F.2d 622, 625 (9th Cir. 1988). In moving to 

suppress evidence, a criminal defendant bears the burden of 

demonstrating that a challenged search or seizure violated his own 

expectation of privacy. Rawlings v. Kentucky, 448 U.S. 98, 104 (1980).  

II. BECAUSE HIS OWN RIGHTS WERE NOT VIOLATED BY 

THE SEARCH OF HIS BROTHER’S DNA, REYNOLDS 

LACKS STANDING TO CHALLENGE ITS ADMISSION. 

Reynolds lacks standing to challenge the admission of his 

brother’s DNA. Fourth Amendment rights are “personal rights . . . which 

may not be vicariously asserted.” Alderman v. United States, 394 U.S. 

165, 192 (1969). Therefore, “[a] person who is aggrieved by an illegal 

search . . . through the introduction of damaging evidence secured by a 

search of a third person[] . . . has not had any of his Fourth Amendment 

rights infringed.” Rakas v. Illinois, 439 U.S. 128, 135 (1978). A 

defendant may only move to suppress evidence obtained through the 

search of a third person if he has a personal expectation of privacy in the 
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object that was searched. See Katz v. United States, 389 U.S. 347, 361 

(Harlan, J., concurring). 

Reynolds had no reasonable expectation of privacy in his brother’s 

DNA. To demonstrate a reasonable expectation of privacy recognized by 

the Fourth Amendment, a defendant must show, first, that he “by his 

conduct, has exhibited an actual . . . expectation of privacy,” and second, 

that his “subjective expectation of privacy is one that society is prepared 

to accept as reasonable.” Smith v. Maryland, 442 U.S. 735, 740 (1979) 

(quotation omitted). 

First, Reynolds did not exhibit a subjective expectation of privacy 

in his brother’s DNA through his conduct. Second, even if he had a 

subjective privacy concern for his brother’s DNA, society is not prepared 

to accept it as reasonable because neither property law nor any social 

norm recognizes that an individual may enjoy a privacy interest in the 

person of another. Third, even if he had a reasonable expectation of 

privacy in his own DNA, it did not transfer to his brother’s DNA merely 

because it is identical; a reasonable expectation of privacy is found by 

reference to a person’s relationship with the object of a search, not its 

nature. 

a. Reynolds did not exhibit by his conduct a subjective 

expectation of privacy in his brother’s DNA. 

Reynolds did not exhibit “by his conduct,” Smith, 442 U.S. at 740, 

a subjective expectation of privacy in his brother’s DNA. To manifest a 
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subjective privacy expectation in an object or effect, a person must 

“seek[] to preserve [it] as private” and not “knowingly expose[] it to the 

public.” Katz, 389 U.S. at 351. First, no fact in the record suggests that 

Reynolds’s conduct evinced an expectation of privacy in his brother’s 

cells, and he did not assert one prior to the present litigation. Second, 

Reynolds lacks control over his brother and therefore could not have 

expected his brother’s DNA would remain private. Cf. Planned 

Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 851 (1992) (emphasizing 

the constitutional importance of “personal . . . autonomy[]”). Reynolds 

has no connection to the object of his putative expectation other than 

their familial relation. 

Reynolds has, at most, an actual expectation of privacy in his own 

DNA—indeed, this alleged expectation is the predicate for his claim that 

he has a privacy interest in his brother’s DNA. But his interest in his 

own DNA is belied by his having voluntarily submitted it to Ancestry 

Answers. Because “[w]hat a person knowingly exposes . . . is not a 

subject of Fourth Amendment protection,” Katz, 389 U.S. at 351, 

Reynolds forfeited any subjective expectation of privacy in his DNA.1 See 

infra at 11. 

 
1 Reynolds’s claimed subjective privacy interest (in his own DNA) relies on the 

contention that he did not expose or share his DNA. Appellant's Br. at 12. For 

instance, Reynolds cites State v. Athan, 158 P.3d 27, 37 (Wash. 2007), to support the 

proposition that he did not publicly expose his DNA because he did not lick an 

envelope. Indeed, he did far more: he voluntarily submitted a swab of his own DNA to 

a private company. 
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b. Even if Reynolds had a subjective privacy interest in his 

brother’s DNA, society is not prepared to accept it as 

reasonable. 

Even if Reynolds had an actual expectation of privacy in his 

brother’s DNA, society would not accept such an expectation as 

reasonable. Society’s acceptance of a privacy interest as reasonable “may 

arise by reference to concepts of real or personal property law or to 

understandings that are recognized and permitted by society.” Rakas, 

439 U.S. at 144 n.12. 

Reynolds has no property interest in his brother’s DNA—cells 

that constitute his person. “The hallmark of a protected property 

interest is the right to exclude others.” College Sav. Bank v. Florida 

Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 673 (1999). 

Reynolds lacks exclusive power over his brother or his cells, and 

therefore has no privacy interest in his DNA. 

No societal understandings recognize one person’s privacy 

interest in another’s DNA. First, the text of the Fourth Amendment 

unambiguously extends only “[t]he right of the people to be secure in 

their persons.” U.S. Const. amend. IV (emphasis added). Second, the 

panoply of federal statutes safeguarding genetic privacy apply only to a 

person’s own genetic material and do not suggest that an individual’s 

DNA is protected because another person has a privacy interest in it. 

See 42 U.S.C. §§ 1320d–1320d-9 (2012) (Health Insurance Portability 
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and Accountability Act); 42 U.S.C. § 2000ff-5 (2012) (Genetic 

Information Nondiscrimination Act). 

Third, caselaw articulating society’s acceptance of individuals’ 

expectations of privacy in sensitive information does not state or imply 

that these interests transfer to third parties; instead, it establishes that 

Fourth Amendment rights are personal. Rakas, 439 U.S. at 135; 

Alderman, 394 U.S. at 192. The caselaw Reynolds cites does not support 

the proposition that Reynolds has an expectation of privacy in his 

brother’s DNA. In fact, it suggests he may not have a reasonable 

expectation of privacy in his own DNA.2 

Fourth, the policy of the Fourth Amendment counsels against 

allowing one person to assert an expectation of privacy in another. The 

Fourth Amendment represents “a workable accommodation between the 

needs of law enforcement and the [privacy] interests protected . . . .” 

Kyllo v. United States, 533 U.S. 27, 38 (2001). It would upset this 

balance and unduly constrain law enforcement if a court recognized an 

individual’s privacy interest in another’s person. It would also be 

unworkable, allowing defendants to raise novel objections to legitimate 

law enforcement actions whenever they could allege some personal 

 
2 Reynolds notes that an individual loses his expectation of privacy in material 

discarded in publicly exposed garbage cans, California v. Greenwood, 486 U.S. 35, 

40–41 (1988), or left on publicly exposed armchairs, Raynor v. State, 99 A.3d 753, 766 

(Md. 2014). Appellant’s Br. at 16. DNA is inevitably discarded in public places 

regularly. 
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connection to the objects of searches, or allege that what was searched 

resembles their persons or effects. To the extent that Byrd-Reynolds’s 

rights were violated by the acquisition or search of his DNA, a civil 

remedy is available to him. See Monroe v. Pape, 365 U.S. 167, 187 

(1961). 

c. Even if Reynolds had a reasonable expectation of privacy 

in his own DNA, that interest does not encompass his 

brother’s DNA merely because it is identical. 

Even if Reynolds has a reasonable expectation of privacy in his 

own DNA, that interest does not transfer to his brother’s DNA merely 

because the two have functionally identical genetic sequences. JA-19. 

An axiom of Fourth Amendment caselaw is that a reasonable 

expectation of privacy arises from the connection an individual has with 

his person or effect—not the nature of the person or effect, or the fact 

that it might resemble other protected information. See, e.g., California 

v. Greenwood, 486 U.S. 35, 40–41 (1988) (holding that though an item 

was by its nature inculpatory, defendant’s relationship to it did not give 

rise to a reasonable expectation of privacy because it was in a public 

trash bin); U.S. Const. amend. IV (“The right of the people to be secure 

in their persons, houses, papers, and effects . . . shall not be violated.”) 

(emphasis added). If an individual lacks a subjective expectation of 

privacy in an object, and if society accepts no privacy interest in that 

object, an expectation of privacy is not created merely because that 
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object closely resembles or is identical to a different item in which an 

individual does have a legitimate privacy interest. 

d. Reynolds has not carried his burden of demonstrating a 

reasonable expectation of privacy in his brother’s DNA. 

Reynolds has not carried his burden of demonstrating a 

reasonable expectation of privacy in his brother’s DNA. Defendants 

moving to suppress evidence under the Fourth Amendment bear the 

burden of demonstrating that they have standing. Rawlings v. 

Kentucky, 448 U.S. 98, 104 (1980). At most, Reynolds has demonstrated 

that he has a legitimate expectation of privacy in his own DNA, but he 

has not supported the novel claim that this expectation should 

encompass his brother’s DNA—cells in another person’s body. 

Therefore, this Court should affirm the trial court’s standing 

determination. 

III. THE THIRD PARTY DOCTRINE APPLIES TO THE DNA 

THAT REYNOLDS SHARED WITH ANCESTRY ANSWERS. 

Even if Reynolds had standing to challenge the search of his 

brother’s DNA, Reynolds waived his expectation of privacy in his genetic 

information by sending his own identical DNA to Ancestry Answers. The 

third party doctrine provides that an individual “has no legitimate 

expectation of privacy in information he voluntarily turns over to third 

parties.” Smith v. Maryland, 442 U.S. 735, 743–44 (1979). That remains 

true “even if the information is revealed on the assumption that it will 

be used only for a limited purpose.” United States v. Miller, 425 U.S. 
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435, 443 (1976). However, an individual may still have a reasonable 

expectation of privacy in shared information, depending on the “the 

nature of the particular documents sought” by the government, 

Carpenter v. United States, 138 S. Ct. 2206, 2219 (2018) (quotation 

omitted), and whether the information was shared voluntarily, id. at 

2220. 

Reynolds had no such expectation of privacy. First, his genetic 

information was exposed to Ancestry Answers’ employees during the 

ordinary course of business, and the information sought by law 

enforcement here did not infringe on any sensitive information within 

Reynolds’s genetic profile. Second, Reynolds shared his DNA 

voluntarily. Finally, it is irrelevant that the government did not receive 

his DNA from Ancestry Answers, as Reynolds had already forfeited his 

reasonable expectation of privacy in his genetic information by      

sharing it. 

a. Reynolds did not retain an expectation of privacy in his 

DNA after sharing it with Ancestry Answers. 

Reynolds did not have a reasonable expectation of privacy in the 

pertinent information he sent to Ancestry Answers. An individual may 

retain an expectation of privacy in shared information that is “revealing” 

or implicates significant privacy concerns, Carpenter, 138 S. Ct. at 2219, 

depending in part on how the information is used by the third party. See 

Smith, 442 U.S. at 742. Here, Reynolds’s DNA was exposed to Ancestry 
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Answers’ employees in the ordinary course of business, and the 

information actually sought by the government was not sensitive or 

revealing. 

i. Reynolds’s genetic profile was exposed to Ancestry 
Answers’ employees during the ordinary course of 
business. 

Reynolds sent his DNA to Ancestry Answers with the expectation 

and understanding that their employees would analyze his DNA. 

Therefore, he could not have reasonably believed that his DNA would be 

kept private from the third party. Records obtained from a bank are not 

subject to Fourth Amendment protection because they “contain only 

information voluntarily conveyed to the banks and exposed to their 

employees in the ordinary course of business.” Miller, 425 U.S. at 442. 

Similarly, phone numbers conveyed by an individual to a phone 

company are used “for a variety of business purposes,” and thus cannot 

be expected to remain private. Smith, 442 U.S. at 743. For Ancestry 

Answers, Reynolds’s DNA was a business record—conveyed so that its 

employees might analyze his genetic profile. 

Reynolds contends that his DNA is similar to the emails in United 

States v. Warshak, 631 F.3d 266, 285 (6th Cir. 2010), which remained 

private despite being routed through a third-party server. See 

Appellant’s Br. at 12. However, the third party in that case was not the 

intended recipient of the email. Warshak, 631 F.3d at 285. There is a 

longstanding rule that “trusting a letter to an intermediary does not 
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necessarily defeat a reasonable expectation that the letter will remain 

private.” Id. Here, Ancestry Answers was not an intermediary, but the 

party intended to receive—and analyze—Reynolds’s DNA. Reynolds 

waived his expectation of privacy in his DNA by sharing it with them. 

ii. The information sought by the government is not sensitive 
and does not implicate significant privacy concerns. 

The identifying genetic information sought by the government in 

this case does not implicate significant privacy concerns. The 

government used Byrd-Reynolds’s DNA only to identify Reynolds in 

connection with a crime. JA-10. State and federal law enforcement 

usually identify DNA samples using the CODIS database.3 Maryland v. 

King, 569 U.S. 435, 444 (2013). CODIS analysis is limited to 13 loci from 

the “junk regions” of DNA, which “are not known to have any association 

with a genetic disease or any other genetic predisposition.” John M. 

Butler, Fundamentals of Forensic DNA Typing 5 (2010). Thus, the 

information provided by CODIS analysis “is only useful for human 

identity testing.” Id. The information the government actually sought 

accordingly neither reveals nor infringes on the sensitive information in 

Reynolds’s DNA.  

 
3 While the record does not specifically state that CODIS was used, CODIS “sets 

uniform national standards for DNA matching.” King, 569 U.S. at 444. If DNA were 

used to match a sample against an existing database, it would almost certainly be 

done using CODIS standards. 
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This is entirely unlike the 127 days of cell site location 

information (CSLI) at issue in Carpenter. That information remained 

private because it constituted “a detailed chronicle of a person’s physical 

presence,” implicating significant privacy interests. Carpenter, 138 S. 

Ct. at 2220. Here, the DNA the government analyzed does “not at 

present reveal[] information beyond identification.” Id. Even if it could, 

federal law prohibits testing it to that end. See 34 U.S.C. § 40706(b) 

(2012). 

Individuals have less of a privacy interest in their DNA if it is 

used only for identification, see King, 569 U.S. at 445, or if the analysis 

does not infringe on sensitive information, see Vernonia Sch. Dist. 47J 

v. Acton, 515 U.S. 646, 658 (1995). Thus, for searches of DNA, the fact 

that DNA contains a “treasure map” of genetic information is irrelevant 

if that information is not actually searched. Raynor v. State, 99 A.3d 

753, 761 (Md. 2014) (quotation omitted). 

The government did not seek—nor can it lawfully uncover—the 

intimacies of Reynolds’s genetic profile. Instead, it sought information 

that “reveals no more information about that person than does analysis 

of his or her latent fingerprints.” Id. This identifying information 

implicates fewer privacy concerns than even one day of CSLI data. Cf. 

United States v. Dionisio, 410 U.S. 1, 14 (1973) (“[N]o person can have 

a reasonable expectation of privacy in her fingerprints.”). The Court has 
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made a distinction, for instance, between the private content of 

telephone conversations and the metadata that could be gleaned using 

“a pen register’s limited capabilities.” Smith, 442 U.S. at 742. What the 

government seeks here is much more like a phone number than the 

contents of a phone call.  

Reynolds contends that it is relevant that he shared DNA as part 

of the decision of whether to have a child. Appellant’s Br. at 21. However, 

the analysis turns on the sensitivity of the information sought, not the 

reason he shared it with the third party. Reynolds’s argument implies 

that his DNA would be less sensitive had he sent it to Ancestry Answers 

out of idle curiosity. 

b. Reynolds voluntarily assumed the risk that police would 

obtain his DNA. 

Reynolds’s DNA also falls within the scope of the third party 

doctrine because he voluntarily conveyed it to Ancestry Answers. The 

doctrine is predicated on the voluntary assumption of the risk that 

shared information can be obtained by the government. Carpenter, S. 

Ct. 138 at 2216. While courts have, in rare circumstances, found that 

the voluntariness of a disclosure is not dispositive, voluntariness 

remains an important element of the third party analysis post-

Carpenter. See id. at 2213, 2216, 2219, 2220. Reynolds waived his 

expectation of privacy in his DNA because he made the affirmative 
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choice to share his DNA with Ancestry Answers and was not obligated 

to do so.  

 

 

i. Reynolds made the voluntary, affirmative act to share his 
DNA with Ancestry Answers. 

Reynolds affirmatively shared his DNA. He made the choice to 

swab his cheek and submit his DNA to Ancestry Answers, JA-6, and in 

doing so voluntarily waived his expectation of privacy. In contrast, 

sharing CSLI with cell phone providers is both “inescapable and 

automatic.” Carpenter, 138 S. Ct. at 2223. Despite Reynolds’s contention 

otherwise, Appellant’s Br. at 23, the Court in Carpenter still found 

voluntariness relevant; in fact, part of the reason CSLI is “qualitatively 

different” than the information in Smith and Miller is because it is “not 

truly ‘shared.’” Id. at 2220. Here, Reynolds took concrete, voluntary 

steps to expose his DNA to others, which clearly bears on whether he 

should have expected his DNA to remain private. 

ii. Reynolds was not obligated to share his DNA. 

Reynolds was not compelled to share his DNA. The need to screen 

for genetic illness does not rise to the same level of obligation as carrying 

a cell phone, which “is indispensable to participation in modern society.” 

Carpenter, 138 S. Ct. at 2220. Testing for genetic illness is the sort of 

consultation that, while helpful, is not similarly indispensable. It is 
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medically recommended to go to the gym twice a week, see Healthy 

Lifestyle: Fitness, Mayo Clinic (Oct. 27, 2018), 

https://www.mayoclinic.org/healthy-lifestyle/fitness/expert-

answers/exercise/faq-20057916, but it is not rendered an obligation by 

virtue of being medically sound practice. Genetic testing similarly does 

not rise to the level of obligation—especially absent a doctor’s referral.  

Even assuming that Reynolds was obligated to share his DNA, he 

was not obligated to share it with Ancestry Answers. Information shared 

voluntarily may remain private, but only when it is shared as part of a 

relationship bearing a societally recognized expectation of 

confidentiality. See, e.g., DeMassa v. Nunez, 770 F.2d 1505, 1507 (9th 

Cir. 1985) (finding that attorney-client privilege is a “known confidential 

relationship”); Ferguson v. City of Charleston, 532 U.S. 67, 78 (2001) 

(emphasizing that a hospital setting strengthens expectations of 

privacy). Attorney-client privilege and doctor-patient confidentiality are 

codified in law and widely accepted by society. The same cannot be said 

for the confidentiality of saliva sent to a genetic testing company, to be 

analyzed by people whom Reynolds would never meet, for the sum of 

$200. Had Reynolds desired to learn his carrier status while keeping his 

DNA private, more confidential options were available, including tests 

performed by a doctor. See Tay-Sachs Disease, Nat. Inst. Of Health (Oct. 
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27, 2018), https://rarediseases.info.nih.gov/diseases/7737/tay-sachs-

disease#diseaseTreatmentSection. 

 

 

c. Because Reynolds waived his reasonable expectation of 

privacy in his DNA, it does not matter that the DNA was 

not obtained from Ancestry Answers. 

The third party doctrine applies to Reynolds’s genetic 

information, regardless of whether the government acquired it from 

Ancestry Answers. “Only legitimate expectations of privacy are 

protected by the Constitution,” Rakas v. Illinois, 439 U.S. 128, 151 

(1978), and a person “has no legitimate expectation of privacy in 

information he voluntarily turns over to third parties,” Smith, 442 U.S. 

at 743–44. Reynolds lost his legitimate expectation of privacy in his 

DNA by sharing it with Ancestry Answers.  

The third party doctrine presumes an individual waives his 

expectation of privacy in information shared with third parties because 

it may “be conveyed by that person to the Government.” Miller, 425 U.S. 

at 443. However, this does not imply an individual may retain an 

expectation of privacy in the information if a conveyance to the 

government does not occur. Rather, it articulates why the expectation of 

privacy no longer exists. The affirmative act of sharing with a third 

party, not the third party’s conveyance to the government, is what 

vitiates the expectation of privacy. United States v. McClure, No. 1:05-
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cr-140, 2006 U.S. Dist. LEXIS 4103, at *5 (E.D. Tenn. Jan. 13, 2006) 

(finding that defendant “destroyed any legitimate expectation of privacy 

in his subscriber information when he knowingly and voluntarily 

communicated it to AOL” (emphasis added)). Reynolds’s argument 

mistakes a sufficient condition for losing one’s expectation of privacy 

with a necessary condition for the application of the doctrine. 

This waiver of privacy extends not only to the specific copy of the 

information shared, but also to the information itself. See United States 

v. Bereznak, No. 3:18-CR-39, 2018 U.S. Dist. LEXIS 70961, at *9 (M.D. 

Pa. Apr. 27, 2018) (finding no reasonable expectation in the content of 

the messages shared with another). It therefore extends even to copies 

of that information. See Alinovi v. Worcester Sch. Comm., 777 F.2d 776, 

784 (1st Cir. 1985) (finding plaintiff had no reasonable expectation of 

privacy in any copy of her paper after sharing one). Accordingly, when 

Reynolds shared his DNA with Ancestry Answers, he lost any 

expectation of privacy in his DNA. 

“[T]he Fourth Amendment is implicated only if the authorities 

use information with respect to which the expectation of privacy has not 

already been frustrated." United States v. Jacobsen, 466 U.S. 109, 117-

18 (1984) (emphasis added). Reynolds frustrated his expectation of 

privacy in his DNA by sharing it, and thus his claim fails. Because of 

the minimal privacy concerns presented by the identifying information 
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here, this Court should not hesitate to find that Reynolds waived his 

expectation of privacy in his DNA. 

 

 

CONCLUSION 

For the foregoing reasons, this Court should affirm the judgment 

of the court below. 

 

Respectfully submitted, 

/s/  

Harvard Law School 
Cambridge, MA 02138 
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APPENDIX 

U.S. Const. Amend. IV provides: 

The right of the people to be secure in their persons, houses, 

papers, and effects, against unreasonable searches and seizures, 

shall not be violated, and no Warrants shall issue, but upon 

probable cause, supported by Oath or affirmation, and 

particularly describing the place to be searched, and the persons 

or things to be seized. 

 


