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QUESTIONS PRESENTED 

1. Whether the co-conspirator exception to the hearsay rule, codified 

in Ames Rule of Evidence 801(d)(2)(E), permits the admission of 

statements made in the course of a lawful joint venture. 

 

2. Whether Brady v. Maryland, 373 U.S. 83 (1963), imposes on 

prosecutors a constitutional duty to disclose evidence already 

known to the defendant or available through due diligence. 
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OPINION AND ORDERS BELOW 

The judgement of the Superior Court of Beverly County is 

reproduced at page 58 of the Joint Appendix. The court’s order denying 

Defendant-Appellant’s motion for judgement as a matter of law or, in 

the alternative, for a new trial, is reproduced at pages 19 and 20 of the 

Joint Appendix. The court’s order denying Defendant-Appellant’s 

motion in limine is reproduced at page 8 of the Joint Appendix. 

 

STATEMENT OF JURISDICTION 

The Superior Court of Beverly County had jurisdiction pursuant 

to Ames General Laws, chapter 18, § 3231. The final judgment of the 

superior court was entered on October 15, 2018. J.A. at 58. Defendant-

Appellant filed a timely notice of appeal on October 25, 2018. J.A. at 59. 

This Court has appellate jurisdiction pursuant to Ames General Laws, 

chapter 28, § 1291. 

 

CONSTITUTIONAL AND STATUTORY PROVISIONS 

This case involves the Sixth and Fourteenth Amendments to the 

United States Constitution; Federal Rules of Evidence 402, 801, and 

802; Ames Rules of Evidence 801 and 802; and Ames General Laws, 

chapter 140, § 130, and chapter 274, § 7. All relevant provisions are 

reproduced in the Appendix. 
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STANDARD OF REVIEW 

 Appellate courts review de novo a trial court’s interpretation of 

an evidentiary rule. See United States v. Layton, 855 F.2d 1388, 1398 

(9th Cir. 1988). Once the reviewing court is satisfied that the rule was 

properly interpreted, it reviews the trial court’s decision to admit or 

exclude the evidence for abuse of discretion. See Sprint/United Mgmt. 

Co. v. Mendelsohn, 552 U.S. 379, 384 (2008). 

Appellate courts review de novo whether disclosure of evidence 

was required under Brady v. Maryland, 373 U.S. 83 (1963), but give 

deference to the trial court’s factual findings. See United States v. 

Brown, 650 F.3d 581, 589 (5th Cir. 2011). 
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STATEMENT OF THE CASE 

An Unusual Pattern 

In November 2017, Ames State Police noticed a spike in gun 

possession by minors in the neighborhood of North Volantis. J.A. at 25. 

Police seized nine firearms from minors in the span of three weeks—

almost as many as are typically seized from minors in the entire county 

in a given year. J.A. at 26. 

The seized guns were nearly identical. Each was a 9-millimeter 

handgun with its serial number filed off, an illegal modification used to 

make firearms harder for law enforcement to identify and trace. J.A. at 

27. All but one of the guns were the same make and model, the Smith & 

Wesson Shield. Id. 

An Investigation Begins 

 The Ames State Police set out to determine the source of the guns. 

J.A. at 28–29. On the evening of December 4, 2017, Detective Jay Jones 

was on patrol in North Volantis when he witnessed a “hand-to-hand 

transaction” between two individuals. J.A. at 29. Detective Jones 

followed and apprehended one of the parties, sixteen-year-old D.S. J.A. 

at 30–31. 

A “pat frisk” of D.S. revealed a gun—a 9-millimeter Smith & 

Wesson Shield with its serial number filed off. J.A. at 30. D.S. explained 

that he had just purchased the gun with cash from a man whose name 
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he did not know. J.A. at 31. A few weeks later in a photo lineup, D.S. 

identified the man as Scott Scanlon. Id. 

The Scanlons’ Use of the Dark Web 

Police searched the social media profiles of the minors from whom 

they had confiscated firearms and noticed multiple references to the 

email address “Scanlon_Firearms@Condor.com.” J.A. at 34. The email 

address was associated with Scanlon Firearms, a gun shop incorporated 

in Ames and co-owned by Susan Scanlon and her brother, Scott Scanlon. 

J.A. at 45–46. Police used the Scanlon Firearms email address to trace 

the IP address of the company’s internet-connected “Blaze” device. J.A. 

at 35. 

Police placed a “pen/trap” on Scanlon Firearms’ internet antenna. 

The pen/trap revealed that the Blaze had been communicating with the 

“dark web”—an encrypted network that “cannot be found by using 

traditional browsers”—at precisely the same times that postings 

appeared on dark web message boards with offers to sell guns “to 

anyone, of any age, in Volantis.” J.A. at 37–38. The postings were made 

under the username “Precious Emerson.” J.A. at 38. 

Police Obtain the Recordings 

Police subpoenaed Condor, the developer of the Blaze, for any 

recordings of conversations between Susan and Scott Scanlon that had 

been captured by the Scanlon Firearms Blaze. J.A. at 39. Condor 
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supplied the police with two pertinent recordings. The first recording, 

dated May 22, 2016, contained the following exchange: 

<Male voice> Sue, I’ve been going through the numbers. 

We’re bleeding cash. It doesn’t look so good for us here, you 

know? We are getting killed by these online gun sellers. 

They’re getting around all these rules and background 

check nonsense that we put up with. If we don’t do 

something, we’re done, we’re finished in a year. 

  

<Female Voice> Scott, I don’t know what to tell you. I’m 

sure we’ll think of something. 

 

J.A. at 40. The second recording, dated September 15, 2016, contained 

the following exchange: 

<Male voice> Have you placed the order for the new gun 

drills and files? I just broke one of the bits re-boring an 

antique. You know how much we use these things. We’ve 

got to get some more. Who knows what we’ll use them for! 

 

<Female Voice> Scott, you know I’ve been putting off 

ordering new tools until business picks up. 

  

<Male voice> Yeah, I know. We need to make sure we’ll get 

our money’s worth out of anything we buy for the shop. 

 

J.A. at 41–42. 

Searching Scanlon Firearms 

 Police obtained a warrant to search Scanlon Firearms and its 

Blaze. J.A. at 43. Pursuant to the warrant, Detective Jones discovered 

and seized ten 9-millimeter Smith & Wesson handguns with filed-off 

serial numbers, gun machining equipment “that could be used to 

obliterate the serial numbers,” and a safe full of “manicured, banded 

hundred-dollar bills.” Id. Packing slips indicated that Susan Scanlon 
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had signed for the delivery of the ten 9-millimeter Smith & Wesson 

handguns. J.A. at 44. In addition, police discovered that “Precious” was 

the most-played song on Susan’s MP3 playlist and found a collection of 

Ralph Waldo Emerson novels in Scott’s work area. Id. 

Police also found “metal shavings traceable to the defaced guns” 

both in a garbage can under Susan Scanlon’s desk and in a pair of “pink 

and white shoes in a women’s size 9.” J.A. at 43, 48–49. Susan was in 

the same room as Detective Jones when he discovered the metal 

shavings. J.A. at 15. As Detective Jones was examining the shoes, Susan 

volunteered that they belonged to her. J.A. at 49. 

The Ames Attorney General’s office charged Scott Scanlon for 

selling a firearm to a minor in violation of Ames General Laws, chapter 

140, § 130. J.A. at 2. The office also charged both Susan and Scott 

Scanlon for conspiring to sell firearms to minors in violation of Ames 

General Laws, chapter 274, § 7, and chapter 140, § 130. J.A. at 3. 

Charges against Scott Scanlon were dismissed after he died of an 

accidental self-inflicted gunshot wound. J.A. 4–5. Susan Scanlon’s case 

proceeded to trial, where a jury convicted her on September 12, 2018. 

J.A. at 21. 
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Evidence at Trial 

At trial, the recorded statements of Scott Scanlon were admitted 

into evidence pursuant to Ames Rule of Evidence 801(d)(2)(E). J.A. at 

40–41. The trial judge denied Susan Scanlon’s pre-trial motion in limine, 

J.A. at 40, and admitted the statements over defense counsel’s objection 

at trial, J.A. at 6–7. 

Detective Jones testified at trial that he had found “metal gun 

shavings in a pair of women’s sneakers that were identified as Sue’s.” 

J.A. at 43. When defense counsel attempted to impeach Detective Jones 

with a police report in which he wrote that the shavings had been found 

in men’s shoes, the detective responded that he had merely made a 

“typo” in the report. J.A. at 49. Defense counsel then moved for a mistrial 

on the ground that the typographical error had not been disclosed to the 

defense before trial, stating that he had “built [his] whole defense 

around these being men’s sneakers.” J.A. at 50. The trial judge denied 

the motion for a mistrial. Id. 

Finally, Griffin Stone, an accountant and tax preparer who 

worked with the Scanlons, testified at trial on behalf of the prosecution. 

J.A. at 55–57. Stone stated that he had helped prepare the gun shop’s 

tax returns. J.A. at 55. He explained that he reviewed the tax returns 

with Susan Scanlon and that “[s]ince she was the company’s finance 

person, she signed” the tax returns on the company’s behalf. J.A. at 56. 
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Stone also testified that Susan had handed him cash in an envelope with 

a ledger on it showing twelve to fifteen sales. J.A. at 57. Above the 

ledger, in Susan’s handwriting, were the words “Young Guns.” Id. 

Despite Susan knowing that Stone was “into some shady stuff” 

and a “scam artist who was ‘selling a bill of goods to a bunch of old 

people, telling them they’d be rich,’” the defense did not attempt to 

impeach his credibility as a witness. J.A. at 14–16. After trial, the 

defense learned that Stone had been charged with a civil complaint for 

“selling fraudulent residential mortgage backed securities to susceptible 

populations.” J.A. at 17. The charges were filed in superior court 

following an investigation by the Ames Securities Division, a separate 

political office from the Ames Attorney General’s office. J.A. at 16–17. 

The prosecution learned of the civil charges shortly before trial and did 

not notify the defense. J.A. at 17. 

Post-Trial Proceedings 

Once the jury rendered its verdict, Appellant moved for judgment 

as a matter of law or, in the alternative, for a new trial on three grounds: 

first, that “no reasonable finder of fact could have returned a verdict in 

the Commonwealth’s favor”; second, that “the Court erred by admitting 

the statements of Scott Scanlon into evidence pursuant to Rule 

801(d)(2)(E)”; and third, that “the prosecution withheld exculpatory 

material from the defendant in violation of Brady v. Maryland.” J.A. at 
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11–12. Specifically, Appellant objected to the prosecution’s non-

disclosure of “errors in Detective Jones’s written police report” and “the 

fact of the Commonwealth’s civil investigation” of Stone. J.A. at 12. The 

motion was denied on all three grounds. J.A. at 19–20. Susan Scanlon 

now appeals. J.A. at 59. 
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SUMMARY OF ARGUMENT 

Reliable evidence is the cornerstone of a fair trial. The United 

States Constitution and the Ames Rules of Evidence furnish certain 

protocols to ensure that evidence serves to determine the truth, not 

reward strategic litigation. Susan Scanlon seeks to invoke these rules to 

escape the consequences of her role in selling unmarked firearms to 

minors. In so doing, she asks this Court to ignore the rationales 

underlying these rules and depart from the overwhelming practice of 

federal and state courts. This Court should decline such a request and 

affirm the judgment of the trial court. 

I. The recorded statements of Scott Scanlon are admissible under 

Ames Rule of Evidence 801(d)(2)(E). Although out-of-court statements 

offered for the truth of the matter asserted are generally excluded as 

hearsay, Ames R. Evid. 802, the recorded statements are admissible 

under the co-conspirator exception. Codified as Rule 801(d)(2)(E), the co-

conspirator exception permits admission of statements “offered against 

an opposing party and . . . made by the party’s coconspirator during and 

in furtherance of the conspiracy.” Ames R. Evid. 801(d)(2)(E). The 

recorded statements were made during and in furtherance of the 

operation of Scanlon Firearms, a lawful joint venture that constitutes a 

conspiracy for the purposes of Rule 801(d)(2)(E). 
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A. The overwhelming majority of courts that have addressed the 

issue agree that lawful joint ventures constitute conspiracies for the 

purposes of Rule 801(d)(2)(E). This understanding follows from the 

common law roots of the co-conspirator exception, which did not 

distinguish between lawful and unlawful joint ventures. Appellant’s 

plain meaning reading of the co-conspirator exception fails to account 

for the fact that Congress adopted the well-established common law 

meaning of the term conspiracy when it codified the exception. The 

inapplicability of plain meaning here is further illustrated by the 

differences between conspiracy as a substantive offense and conspiracy 

as an evidentiary principle. Appellant’s concern that the prevailing 

common law interpretation would be too inclusive is unfounded. 

Evidentiary relevance requirements ensure that statements made in the 

course of lawful joint ventures that are unrelated or immaterial to the 

litigation will not be admitted under Rule 801(d)(2)(E). 

B. The recorded statements were made during and in furtherance of 

Susan and Scott Scanlons’ lawful joint venture. The conversations 

occurred during the time Susan and Scott Scanlon co-owned and co-

managed Scanlon Firearms, the relevant conspiracy for Rule 

801(d)(2)(E). Furthermore, Scott’s statements were intended to 

encourage Susan to act in furtherance of the business’s profit-seeking 

purpose. 
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C. Even if the trial court erred in admitting the recorded statements, 

such error was harmless. The statements revealed no material 

information beyond what was established elsewhere by more convincing 

testimony and physical evidence. It is doubtful that these benign 

statements had such a “substantial influence on the outcome of the trial” 

so as to constitute reversible error. See United States v. Jones, 44 F.3d 

860, 873 (10th Cir. 1995). 

The trial court appropriately found that the recorded statements 

were made during and in furtherance of a conspiracy for the purposes of 

Rule 801(d)(2)(E). This Court should affirm. 

II.  There was no Brady violation in this case. A defendant may claim 

a violation of her right to due process if prosecutors suppress evidence 

favorable to her defense. See Brady v. Maryland, 373 U.S. 83, 87 (1963). 

However, such a claim will only succeed if the evidence was unknown to 

the defense and non-disclosure of that evidence deprived the defendant 

of a fair trial. Susan Scanlon knew or should have known of the evidence 

she alleges was suppressed. Non-disclosure of this evidence thus did not 

deprive her of a fair trial, and her Brady claim must fail. 

A. Evidence can only be suppressed for purposes of Brady where it 

is “unknown to the defense.” See United States v. Agurs, 427 U.S. 97, 

103 (1976). Scanlon knew that the metal shavings were found in her 

shoes, not her brother’s. She also knew of essential facts regarding 
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Stone’s character that would have allowed her to impeach his credibility 

at trial. Scanlon’s knowledge of this information defeats her claim that 

the prosecution suppressed evidence in violation of Brady. 

B. The prosecution’s non-disclosure of the civil charges against 

Stone did not give rise to a Brady violation because the defense could 

have discovered the charges through due diligence. The charges were 

filed in superior court and were likely available in the public record. The 

vast majority of state and federal courts have recognized that 

prosecutors’ Brady disclosure obligations do not extend to such easily 

accessible evidence. This interpretation is consistent with the Supreme 

Court’s most recent Brady jurisprudence. 

C. Scanlon was not deprived of a fair trial by the prosecution’s non-

disclosure of evidence. The Supreme Court has construed Brady’s fair 

trial guarantee narrowly and has consistently rejected expansive 

readings of Brady similar to that put forth by Appellant. Scanlon had 

access to the evidence she claims was suppressed and was not deprived 

of any of the “ingredients necessary to a fair decision.” See United States 

v. Bagley, 473 U.S. 667, 694 (1985). Defense counsel’s failure to make 

use of this evidence would be better remedied through an ineffective 

assistance of counsel claim than through a Brady claim. 

D.  Prudential concerns further weigh against adopting the broad 

formulation of Brady suggested by Appellant. State law provides a more 
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appropriate means by which Ames can manage criminal discovery. 

Appellant’s proposed expansion of federal constitutional disclosure 

obligations, by contrast, would be less flexible, reward strategic 

litigation, and strain state resources. 

Because the prosecution neither suppressed evidence from 

Scanlon nor deprived her of a fair trial, the trial court properly denied 

her Brady claim. This Court should affirm. 
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ARGUMENT 

I. The recorded statements of Scott Scanlon are admissible 

under Ames Rule of Evidence 801(d)(2)(E). 

 

Under the hearsay rule, out-of-court statements offered for the 

truth of the matter asserted are not admissible unless a federal statute, 

the Ames Rules of Evidence, or other rules prescribed by the Supreme 

Court provide otherwise. Ames R. Evid. 801, 802. One such rule, the co-

conspirator exception, provides that statements “offered against an 

opposing party and . . . made by the party’s coconspirator during and in 

furtherance of the conspiracy” are “not hearsay.” Ames R. Evid. 

801(d)(2)(E). Under both the Ames rule and the identical federal rule, a 

statement meets the requirements of Rule 801(d)(2)(E) if there is 

“evidence that there was a conspiracy involving the declarant and the 

nonoffering party, and that the statement was made ‘during the course 

and in furtherance of the conspiracy.’” See Bourjaily v. United States, 

483 U.S. 171, 175 (1987) (quoting Fed. R. Evid. 801(d)(2)(E)). 

The recorded statements of Scott Scanlon (“the recorded 

statements”) are admissible under Ames Rule of Evidence 801(d)(2)(E). 

Scanlon Firearms was a lawful joint venture, which constitutes a 

conspiracy for the purposes of Rule 801(d)(2)(E). Federal courts 

consistently have held that lawful joint ventures constitute conspiracies 

for purposes of the co-conspirator exception. The exception has its roots 

in the common law, which established that the exception applies to both 
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lawful and unlawful joint ventures. Moreover, the recorded statements 

were made “during” and “in furtherance” of the joint venture. Even if 

there was any error in the admission of the statements, that error was 

harmless. This Court should affirm. 

A. Scanlon Firearms was a conspiracy for the purposes of 

Rule 801(d)(2)(E). 

 

The co-conspirator exception “is commonly applied in criminal 

cases, but is of general operation.” Hitchman Coal & Coke Co. v. 

Mitchell, 245 U.S. 229, 249 (1917). The exception “depends upon the 

principle that when any number of persons associate themselves 

together in the prosecution of a common plan or enterprise, lawful or 

unlawful, from the very act of association there arises a kind of 

partnership.” Id. Accordingly, “Rule 801(d)(2)(E) applies to statements 

made during the course and in furtherance of any enterprise, whether 

legal or illegal, in which the declarant and the defendant jointly 

participated.” United States v. Layton, 855 F.2d 1388, 1400 (9th Cir. 

1988), overruled on other grounds by People of Territory of Guam v. 

Ignacio, 10 F.3d 608, 39 (9th Cir. 1993); see also United States v. Gewin, 

471 F.3d 197, 201 (D.C. Cir. 2006) (noting that “the doctrine is not 

limited to unlawful combinations”). 

Scanlon Firearms was a conspiracy for the purposes of Ames Rule 

801(d)(2)(E). In applying the Ames rule, this Court should follow federal 

courts’ interpretation of the federal rule after which it is modeled. 
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Federal courts overwhelmingly agree that statements made in the 

course of lawful joint ventures are admissible under the co-conspirator 

exception, often citing the agency law basis of the exception and the need 

for reliable evidence from co-conspirators. Courts have made clear that 

the common law understanding, not the plain meaning, of the term 

conspiracy defines the scope of the exception. The reach of the co-

conspirator exception is thus cabined not by the illegality of the joint 

venture but by principles of evidentiary relevance. 

1. Federal courts’ interpretation of Federal Rule of 

Evidence 801(d)(2)(E) should guide this Court’s 

interpretation of the identical Ames rule. 

 

State courts commonly “look to decisions of the federal appellate 

courts construing and applying the Federal Rules” when interpreting 

state evidentiary provisions. Olds v. State, 786 S.E.2d 633, 636 (Ga. 

2016). This is particularly true where, as here, the rule is “identical to 

the respective federal rule[].” See Robinson v. Taylor, 356 P.3d 1230, 

1234 n.2 (Utah 2015). The Commonwealth of Ames is one of a majority 

of states that has adopted an evidentiary rule modeled on Federal Rule 

of Evidence 801(d)(2)(E). See 4 JONES ON EVIDENCE, CORRESPONDING 

STATE PROVISIONS § 27:40 (7th ed.) (citing thirty-four states with rules of 

evidence identical or nearly identical to Federal Rule of Evidence 

801(d)(2)(E)); J.A. at 61 (stating that Ames Rules of Evidence 801 and 

802 are identical to Federal Rules of Evidence 801 and 802). Following 
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federal precedent here would be consonant with the approaches of Ames’ 

sister states and accord with “the principle that uniformity in 

interpretation of [state] rules and the federal rules is highly desirable.” 

See Phillips v. O’Neil, 407 P.3d 71, 74 (Ariz. 2017) (quoting Orme Sch. v. 

Reeves, 802 P.2d 1000, 1003 (Ariz. 1990)). 

2. Every federal circuit court that has addressed the issue 

has found that lawful joint ventures constitute 

conspiracies for the purposes of Rule 801(d)(2)(E). 

 

 At least seven federal circuit courts endorse the view that “Rule 

801(d)(2)(E) applies to statements made during the course and in 

furtherance of any enterprise, whether legal or illegal, in which the 

declarant and the defendant jointly participated.” See Layton, 855 F.2d 

at 1400; see also United States v. El-Mezain, 664 F.3d 467, 503 (5th Cir. 

2011) (“[W]e are not alone in our construction of Rule 801(d)(2)(E), as 

our sister circuits have also held that statements made in furtherance 

of a lawful common enterprise are admissible.”); United States v. 

Brockenborrugh, 575 F.3d 726, 735 (D.C. Cir. 2009); United States v. 

Porter, 933 F.2d 1010, 1991 WL 85290, at *2 (6th Cir. 1991) 

(unpublished table decision); Gov’t of the Virgin Islands v. Brathwaite, 

782 F.2d 399, 403 (3d Cir. 1986); United States v. Bucaro, 801 F.2d 1230, 

1232 (10th Cir. 1986); United States v. Coe, 718 F.2d 830, 836 n.3 (7th 

Cir. 1983). Leading treatises also note that “[t]he exception can apply 

even if the proponent does not show that the venture is unlawful.” See 4 



 19 

CHRISTOPHER B. MUELLER & LAIRD C. KIRKPATRICK, FEDERAL EVIDENCE 

§ 8:59 (4th ed. 2013); see also 30B CHARLES ALAN WRIGHT ET AL., FED. 

PRAC. & PROC. EVID. § 6778 (2018 ed.) (“For purposes of Rule 

801(d)(2)(E), the goal of the identified ‘conspiracy’ need not be criminal 

or even illicit.”). 

Those circuit courts that have yet to embrace this interpretation 

of Rule 801(d)(2)(E) have simply not addressed the issue. Appellant 

relies on several cases referencing “criminal joint venture[s],” United 

States v. Swainson, 548 F.2d 657, 661 (6th Cir. 1977), “illegal joint 

enterprise[s],” United States v. Rinaldi, 393 F.2d 97, 99 (2d Cir. 1968), 

and “illicit association[s],” United States v. Broome, 732 F.2d 363, 364 

n.1 (4th Cir. 1984), in an effort to persuade this Court that Rule 

801(d)(2)(E) represents a topic of controversy within the judiciary. See 

Appellant’s Br. 39–40. In fact, no such controversy exists. Federal cases 

that referenced illegality did so only because the facts of those cases 

happened to involve illegal, as opposed to legal, joint ventures. The fact 

that some criminal conspiracies fall within the ambit of Rule 

801(d)(2)(E) does not mandate that every Rule 801(d)(2)(E) conspiracy 

be criminal or even unlawful—illegality is a sufficient but not a 

necessary condition. On the contrary, the consensus among federal 

courts of appeals is that lawful joint ventures are conspiracies for the 

purposes of Rule 801(d)(2)(E). 
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3. The common law justifications for Rule 801(d)(2)(E) 

support admitting statements made in the course of 

lawful joint ventures. 

 

The Federal Rules of Evidence were largely intended to codify 

common law, which “suppl[ies] meaning to numerous terms of art used 

throughout the Rules.” Glen Weissenberger, Evidence Myopia: The 

Failure to See the Federal Rules of Evidence As A Codification of the 

Common Law, 40 WM. & MARY L. REV. 1539, 1563 (1999). The common 

law co-conspirator exception applies to statements made in the course of 

“a common plan or enterprise, lawful or unlawful.” Hitchman, 245 U.S. 

at 249 (emphasis added). Courts interpret Rule 801(d)(2)(E) with 

Hitchman’s foundational common law understanding of the co-

conspirator exception in mind. See, e.g., Bourjaily, 483 U.S. at 187 

(Blackmun, J., dissenting) (“Rule 801(d)(2)(E) . . . was a codification of 

the common-law exemption of co-conspirator statements from the 

hearsay definition.”); United States v. Baines, 812 F.2d 41, 42 (1st Cir. 

1987) (stating that Rule 801(d)(2)(E) “does not change the common 

law”). 

At common law, the co-conspirator exception was justified on two 

principal grounds. First, the exception was founded on tenets of agency 

law, which provide for admission of statements made by two or more 

individuals working toward a common goal. This agency-based rationale 

does not distinguish between lawful and unlawful joint ventures, so 
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neither does the co-conspirator exception. Second, the co-conspirator 

exception was justified by the need for reliable evidence. Access to 

reliable evidence is just as critical in the prosecution of cases involving 

lawful joint ventures as it is in the prosecution of strictly criminal 

conspiracies. 

a. The principles of agency law underlying the co-

conspirator exception support the admission of 

the recorded statements. 

 

“By all accounts, the [co-conspirator] exemption was based upon 

agency principles.” Bourjaily, 483 U.S. at 188. The exception is founded 

on the notion that “a conspiracy is a common undertaking where the 

conspirators are all agents of each other and where the acts and 

statements of one can be attributed to all.” Id.; see also Hitchman, 245 

U.S. at 249 (noting that in a conspiracy “each member [is] the agent of 

all, so that the act or declaration of one, in furtherance of the common 

object, is the act of all”). This agency rationale has deep roots. The 

Supreme Court first referenced the co-conspirator exception in 1827, 

stating that where “agency has been proved, either expressly or 

presumptively . . . evidence may be given of [the agent’s] acts and 

declarations as if they had been actually done and made by the principal 

himself.” United States v. Gooding, 25 U.S. 460, 470 (1827) (quoting 2 

THOMAS STARKIE, A PRACTICAL TREATISE OF THE LAW OF EVIDENCE 60 

(Theron Metcalf ed., 1826)). 
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The Judicial Conference Advisory Committee intended to 

preserve the agency rationale when codifying the co-conspirator 

exception. While the Advisory Committee referred to the common law 

agency theory as a “fiction,” see Fed. R. Evid. 801(d)(2)(E) advisory 

committee’s note, it “explicitly retain[ed] the agency rationale” because 

“it thought that the traditional exemption appropriately balanced” the 

needs of the prosecution and defense. See Bourjaily, 483 U.S. at 193. 

The agency principles underlying Rule 801(d)(2)(E) are equally 

applicable to lawful and unlawful joint ventures. For the purposes of 

Rule 801(d)(2)(E), an agency relationship exists between two or more 

individuals who “merely . . . engag[e] in a joint-plan.” El-Mezain, 664 

F.3d at 502. In fact, “courts sometimes drop the language of conspiracy 

altogether, calling the exception a ‘joint venture’ exception,” United 

States v. Gil, 604 F.2d 546, 549 (7th Cir. 1979) (quoting Swainson, 548 

F.2d at 657), or the “concert of action” exception, United States v. 

Trowery, 542 F.2d 623, 626 (3d Cir. 1976). 

Susan and Scott Scanlon co-owned Scanlon Firearms. J.A. at 45–

46. Through this “very act of association there [arose] a kind of 

partnership” justifying the admission of the recorded statements under 

Rule 801(d)(2)(E). See Hitchman, 245 U.S. at 249. The agency law 

rationale underlying the exception does not distinguish between lawful 

and unlawful ventures, so to exclude the statements because they were 
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made in the course of a lawful joint venture would be antithetical to the 

common law basis of Rule 801(d)(2)(E). 

b. Rule 801(d)(2)(E) is necessary to obtain reliable 

evidence from co-conspirators who engage in 

lawful ventures that later become unlawful. 

 

   “[C]o-conspirator statements derive much of their value from the 

fact that they are made in a context very different from trial, and 

therefore are usually irreplaceable as substantive evidence.” United 

States v. Inadi, 475 U.S. 387, 395–96 (1986). Accordingly, Rule 

801(d)(2)(E) “is largely a result of necessity, since it is most often 

invoked in conspiracy cases in which the proof would otherwise be very 

difficult and the evidence largely circumstantial.” Gil, 604 F.2d at 549. 

The need for such evidence becomes particularly clear with 

respect to cases where joint ventures begin as lawful endeavors but later 

transform into criminal enterprises. For example, in United States v. El-

Mezain, the prosecution sought to admit documents belonging to co-

conspirators who had funneled money to Hamas prior to the 

government’s classification of Hamas as a terrorist organization. 664 

F.3d at 467, 488. At the time the individuals prepared the documents, 

their activity was not illegal. Id. at 489. Thus, without the court’s 

holding “that Rule 801(d)(2)(E) does not require that a statement be 

made in furtherance of a criminal undertaking in order to be admissible 

as non-hearsay,” id. at 503, the documents would not have been 
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admitted into evidence. In El-Mezain, as here, narrowing the co-

conspirator exception to cover only statements made in the course of 

illegal activities arbitrarily would have kept relevant evidence from the 

trier of fact in its evaluation of the case against the defendants. Rule 

801(d)(2)(E) should not be restricted in such a way. 

Further, the reliability of co-conspirator evidence stemming from 

lawful joint ventures counsels against narrowing the co-conspirator 

exception. The exception is premised on the belief that, unlike hearsay, 

“[c]oconspirator statements are considered presumptively reliable.” 

United States v. Dunn, 758 F.2d 30, 39 (1st Cir. 1985); see also United 

States v. Ammar, 714 F.2d 238, 256–57 (3d Cir. 1983) (noting that 

statements were admissible under Rule 801(d)(2)(E) because “they 

appear[ed] to have been based on first-hand knowledge . . . under 

circumstances which suggest little incentive for prevarication”). This 

rationale holds even greater weight in lawful joint ventures than in 

unlawful joint ventures. Whereas partners in criminal joint ventures 

may have motivations to lie to or double cross their co-venturers, 

partners in lawful joint ventures have greater incentive to be truthful 

with one another. It is implausible that a rule designed to admit reliable 

evidence was intended to encompass statements from criminal partners 

who are less likely to be trustworthy but exclude declarations from 
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individuals engaged in lawful activity who have more reason to be 

truthful. 

4. The plain meaning of conspiracy does not govern the 

interpretation of Rule 801(d)(2)(E). 

 

a. Plain meaning is not instructive when Congress 

enacts a statute using a term of art that has a 

well-established common law meaning. 

  

Courts assume that “Congress intends to incorporate the well-

settled meaning of the common-law terms it uses.” Neder v. United 

States, 527 U.S. 1, 23 (1999); see also Morissette v. United States, 342 

U.S. 246, 263 (1952) (noting that “[w]here Congress borrows terms of 

art” with a “legal tradition and meaning of centuries of practice, it 

presumably knows and adopts the . . . ideas that were attached to each 

borrowed word in the body of learning from which it was taken”). 

Conspiracy for the purposes of Rule 801(d)(2)(E) should be interpreted 

as a legal term of art. When Congress enacted Federal Rule 801(d)(2)(E), 

it imbued the term conspiracy with its longstanding common law 

meaning, encompassing both lawful and unlawful joint ventures. 

Appellant’s claim that this common law understanding of Rule 

801(d)(2)(E) renders other evidentiary provisions superfluous, 

Appellant’s Br. 47, is unpersuasive. “Congress was not overly concerned 

with redundancy in drafting the Federal Rules of Evidence and many 

sections are essentially repetitive.” Edward J. Imwinkelried, Of 

Evidence and Equal Protection: The Unconstitutionality of Excluding 
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Government Agents’ Statements Offered as Vicarious Admissions 

Against the Prosecution, 71 MINN. L. REV. 269, 280 n.79 (1986). As such, 

it would be a mistake to ignore the common law backdrop to the 

codification of the co-conspirator exception on this basis. 

b. Conspiracy has a different meaning as a 

substantive offense than it does as an evidentiary 

principle. 

 

Appellant’s plain meaning argument relies on the mistaken 

notion that what is required of conspiracy as a substantive offense is 

similarly required of conspiracy as an evidentiary principle. It is broadly 

accepted that “[c]onspiracy as an evidentiary rule differs from 

conspiracy as a crime.” See Coe, 718 F.2d at 835; see also, e.g., Trowery, 

542 F.2d at 626; United States v. Olweiss, 138 F.2d 798, 800 (2d Cir. 

1943); State v. Gray, 717 P.2d 1313, 1318 (Utah 1986). While the 

substantive offense of conspiracy requires an illegal end, Rule 

801(d)(2)(E) does not. 

i. Conspiracy as a substantive offense and 

conspiracy as an evidentiary principle serve 

distinct purposes. 

 

The co-conspirator exception is “founded on the rationale ‘that a 

person who has authorized another to speak or to act to some joint end 

will be held responsible for what is later said or done by his agent.’” 

Brathwaite, 782 F.2d at 404 n.1 (quoting Trowery, 542 F.2d at 626). By 

contrast, the substantive crime of conspiracy is justified on the ground 
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that “the act of combining with others both makes the criminal objective 

more likely to be attained and the criminal intent more clearly 

manifested [than] it would be for a defendant acting alone.” Martin H. 

Redish & Michael J.T. Downey, Criminal Conspiracy As Free 

Expression, 76 ALB. L. REV. 697, 710 (2013). Unlike the group criminality 

rationale underlying conspiracy as a substantive offense, the agency 

rationale of the co-conspirator exception draws no distinction between 

unlawful and lawful joint ventures. 

Congress made clear that Rule 801(d)(2)(E) should be understood 

as distinct from substantive conspiracy law. The Senate Judiciary 

Committee explained that although Rule 801(d)(2)(E) “refers to a 

coconspirator, . . . the rule is meant to carry forward the universally 

accepted doctrine that a joint venturer is considered as a coconspirator 

for the purposes of this rule even though no conspiracy has been 

charged.” S. REP. NO. 93-1277, at 7073 (1974). Thus, the Senate 

Judiciary Committee intended to define conspiracy more broadly for the 

evidentiary rule than for the purposes of substantive conspiracy law. 

This broader understanding of the evidentiary rule is widely accepted 

among federal courts of appeals. See e.g., United States v. Barnes, 604 

F.2d 121, 156 (2d Cir. 1979); United States v. Freeman, 619 F.2d 1112, 

1122 (5th Cir. 1980); United States v. Durland, 575 F.2d 1306, 1310 

(10th Cir. 1978). 
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ii. Different principles govern the application of 

substantive conspiracy charges and the co-

conspirator exception at trial. 

 

Conspiracy for evidentiary purposes is treated differently from 

conspiracy as a crime within the trial context. For example, while the 

acquittal of one defendant in a two-person conspiracy may thwart the 

prosecution of the other for conspiracy, see 4 WHARTON’S CRIMINAL LAW, 

PROSECUTION OF CONSPIRATORS § 686 (15th ed.), the admissibility of the 

acquitted defendant’s statements under Rule 801(d)(2)(E) against the 

other defendant is unaffected, see Gil, 604 F.2d at 549. This is because 

principles of agency law independently “support the admission of a co-

conspirator’s declaration” such that “acquittal of criminal conspiracy 

charges does not affect the admissibility of such evidence pursuant to 

Rule 801(d)(2)(E).” United States v. Peralta, 941 F.2d 1003, 1007 (9th 

Cir. 1991). 

For example, in United States v. Gil, the defendant objected to the 

“admission of [his co-defendant’s] statements pursuant to Rule 

801(d)(2)(E)” on the ground that his co-defendant’s “acquittal mean[t] 

that the declarant committed no act which [was] a crime . . . and 

therefore [could not] be considered to have been a member of a joint 

venture.” 604 F.2d at 548. The court rejected the defendant’s argument 

because it “equate[d] ‘conspiracy’ as a concept of substantive criminal 

law . . . with ‘conspiracy’ as part of an evidentiary principle, and 
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burden[ed] the latter with all of the theoretical limitations and formal 

requirements of the former.” Id. at 548–49. The fact that the co-

defendant’s acquittal made it impossible to charge the defendant with 

conspiracy, but “ha[d] no relevance to the rationale behind Rule 

801(d)(2)(E),” id. at 550, demonstrates that illegality is not required for 

the co-conspirator exception. 

5. Rules of evidentiary relevance serve to limit the scope 

of evidence admissible under the co-conspirator 

exception. 

 

Any concern that reading Rule 801(d)(2)(E) to include lawful joint 

ventures would implicate too many routine relationships is unfounded. 

The exception is limited by the requirement that evidence be relevant to 

be admissible. See In re Japanese Elec. Prod. Antitrust Litig., 723 F.2d 

238, 263 (3d Cir. 1983) (“Rule 402 affords adequate protection against 

admission of statements in furtherance of joint undertakings that are 

remote and unrelated to the conspiracy relied upon as a basis for 

liability.”), rev’d on other grounds, Matsushita Elec. Indus. Co. v. Zenith 

Radio Corp., 475 U.S. 574 (1986). 

Almost every state has adopted a rule identical to the federal 

relevance rule. See 2 JONES ON EVIDENCE, RELEVANCE DEFINED; FED. R. 

EVID. 401 AND CORRESPONDING STATE LAW § 11:2 (7th ed.); see also Fed. 

R. Evid. 402 (“Irrelevant evidence is not admissible.”). Whether the 

Commonwealth similarly has adopted such a rule or simply relies on the 
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common law principle requiring evidence to be relevant to be admissible, 

see, e.g., Poirier v. Town of Plymouth, 372 N.E.2d 212, 218 (Mass. 1978) 

(relying on common law relevance requirements), Ames almost certainly 

restricts admission of irrelevant evidence at trial. Recognizing lawful 

joint ventures as falling within the scope of Rule 801(d)(2)(E) does not 

allow for the admission of statements in the course of joint ventures that 

are unrelated or immaterial to the litigation. 

B. The recorded statements were made “during” and “in 

furtherance” of the lawful joint venture. 

 

In order for a statement to be admitted under the co-conspirator 

exception, it must have been made “during and in furtherance of the 

conspiracy.” Ames R. Evid. 801(d)(2)(E). “In determining whether a 

statement is made ‘in furtherance of’ a conspiracy, the court looks to the 

declarant’s intent in making the statement, not the actual effect of the 

statement.” United States v. Williams, 989 F.2d 1061, 1068 (9th Cir. 

1993). A statement that “can reasonably be interpreted as encouraging 

a co-conspirator or other person to advance the conspiracy” is considered 

“in furtherance of the conspiracy and may be admitted.” United States 

v. Tarantino, 846 F.2d 1384, 1412 (D.C. Cir. 1988); see also United States 

v. Yarbrough, 852 F.2d 1522, 1535 (9th Cir. 1988) (noting that 

statements intended “to prompt further action on the part of 

conspirators are admissible under 801(d)(2)(E)”). 
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The recorded statements were made during and in furtherance of 

the management and operation of Scanlon Firearms, a lawful joint 

venture that constituted a conspiracy for the purposes of Rule 

801(d)(2)(E). Because the siblings co-owned and co-managed Scanlon 

Firearms at the time the recordings were created, J.A. at 28, the 

statements were made during the conspiracy. 

The statements were also made in furtherance of the joint 

venture. Scott intended to induce Susan to take actions that would 

improve the performance of their business. In the May 22, 2016 

recording, Scott described Scanlon Firearms as “bleeding cash” and 

“getting killed by these online gun sellers.” J.A. at 40. He then said: “If 

we don’t do something, we’re done, we’re finished in a year.” Id. In the 

September 15, 2016 recording, Scott asked Susan if she had “placed the 

order for the new gun drills and files” before stating: “We’ve got to get 

some more. Who knows what we’ll use them for!” J.A. at 41. Both of these 

statements can “reasonably be interpreted as encouraging” Susan to 

take action in furtherance of Scanlon Firearms’ profit-seeking purpose. 

See Tarantino, 846 F.2d at 1412; cf. United States v. Eubanks, 591 F.2d 

513, 520 (9th Cir. 1979) (holding that statements intended to “set in 

motion transactions that were an integral part of” the conspiracy served 

to further the conspiracy’s objectives). 
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Scanlon Firearms was a conspiracy for evidentiary purposes, and 

the recorded statements were made “during” and “in furtherance” of that 

joint venture, rendering them admissible under Rule 801(d)(2)(E).  

C. Even if there was any error in the trial court’s admission 

of the recorded statements, it was harmless. 

 

 “[A]ny improper admission of coconspirator testimony is subject 

to harmless error analysis.” United States v. Gigante, 166 F.3d 75, 82 

(2d Cir. 1999); see also United States v. Jones, 44 F.3d 860, 873 (10th 

Cir. 1995). An error is considered harmless if it “does not have a 

substantial influence on the outcome of the trial” or “leave one in grave 

doubt as to whether it had such effect.” Jones, 44 F.3d at 873. 

 Even if the trial court improperly admitted the recorded 

statements, such admission was harmless. The statements revealed no 

material information beyond what was established elsewhere at trial. 

Susan’s role as “the company’s finance person” indicates that she would 

have been aware of Scanlon Firearms’ financial troubles. See J.A. at 56. 

Susan was also likely familiar with the company’s use of gun drills and 

files, given that such tools were found in the shop. See J.A. at 43. 

Additionally, the envelope of cash labeled “Young Guns” in Susan’s 

handwriting provided the jury with enough evidence to deduce that 

Susan was personally involved in the firearm sales to minors. See J.A. 

at 57. 
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Moreover, Susan Scanlon’s own statements were admissible as 

statements by a party opponent under Rule 801(d)(2)(A), so only the 

portion of the recordings that contained Scott’s statements would have 

been excluded. See Ames R. Evid. 801(d)(2)(A) (defining a statement as 

“not hearsay” if it “is offered against an opposing party and . . . made by 

the party in an individual or representative capacity”). It is therefore 

“highly probable” that any error in admitting the recorded statements 

“did not affect the judgment.” See Brathwaite, 529 F.2d at 284. 

The overwhelming judicial consensus is that the co-conspirator 

exception encompasses statements made in the course of lawful joint 

ventures. In light of this consensus, this Court should adopt an 

interpretation of Rule 801(d)(2)(E) that is consistent with the exception’s 

well-established common law roots and affirm the trial court’s 

admission of the recorded statements. 

II. The prosecution’s non-disclosure of evidence of which 

Scanlon knew or should have known did not constitute a 

violation of Brady v. Maryland. 

  

The Due Process Clause of the Fourteenth Amendment prohibits 

“the suppression by the prosecution of evidence favorable to an accused 

. . . where the evidence is material either to guilt or to punishment.” 

Brady v. Maryland, 373 U.S. 83, 87 (1963). A prosecutor’s “duty to 

disclose such evidence is applicable even [if] there has been no request 

by the accused” and “encompasses impeachment evidence as well as 
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exculpatory evidence.” Strickler v. Greene, 527 U.S. 263, 280 (1999) 

(citations omitted). However, a defendant succeeds in her Brady claim 

only if she can demonstrate both “that the prosecution knew of an item 

of favorable evidence unknown to the defense,” Kyles v. Whitley, 514 U.S. 

419, 437 (1995), and that suppression of the evidence “deprive[d] the 

defendant of a fair trial,” United States v. Bagley, 473 U.S. 667, 678 

(1985).  

While the parties here have stipulated that the typographical 

error in the police report and the civil charges against Stone were 

admissible, material, and favorable to Scanlon, J.A. at 18, the 

prosecution’s non-disclosure of that information did not constitute 

suppression of evidence and thus did not violate Brady. Information 

cannot be suppressed when it is already known or should have been 

known to the defense. Scanlon already knew the metal shavings were 

found in her shoes. She also knew of essential facts regarding Stone’s 

character that would have allowed her to impeach his credibility as a 

witness. Furthermore, the defense could have discovered the civil 

charges filed against Stone through due diligence, particularly as they 

were almost certainly available in the public record. 

This inquiry into Scanlon’s knowledge is not an additional factor 

in the Brady analysis, but rather is inherent to the inquiry as to whether 

suppression occurred at all for the purposes of Brady. In addition to 
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aligning with Supreme Court precedent and the persuasive 

interpretations of the vast majority of federal and state courts, this 

understanding comports with the fairness rationale underlying the 

Supreme Court’s Brady jurisprudence and is supported by prudential 

considerations. This Court should decline Appellant’s request to expand 

Brady beyond its well-established bounds and affirm. 

A. Prosecutors have no duty to disclose evidence already 

known to the defense. 

  

A Brady claim will succeed only where there is a failure to disclose 

“information which had been known to the prosecution but unknown to 

the defense.” United States v. Agurs, 427 U.S. 97, 103 (1976). If 

undisclosed evidence is already known to the defense, it cannot be 

suppressed under Brady. See Spicer v. Roxbury Corr. Inst., 194 F.3d 547, 

557 (4th Cir. 1999). 

Regardless of the typographical error in the police report, Scanlon 

knew that the metal shavings actually had been found in her shoes. See 

J.A. at 49. Furthermore, Scanlon knew that Stone was a “scam artist,” 

J.A. at 15, an essential fact that would have allowed her to impeach his 

credibility as a witness. Scanlon’s knowledge of the evidence at issue 

thus defeats her Brady claim. 
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1. Evidence that is already known to the defense cannot 

be suppressed under Brady. 

 

Evidence “is not deemed suppressed” under Brady if it is already 

known to the defense. Lofton v. State, 248 So. 3d 798, 810 (Miss. 2018); 

see also United States v. Payne, 63 F.3d 1200, 1208 (2d Cir. 1995) 

(clarifying that there is no suppression under Brady “if the defendant or 

his attorney” knew of the evidence). This common-sense approach 

follows from the very definition of suppression: “to prevent (something) 

from being seen, heard, known, or discussed.” Suppress, Black’s Law 

Dictionary (10th ed. 2014) (emphasis added). Accordingly, every Brady 

case the Supreme Court has considered involved alleged suppression of 

information unknown to the defendant. See, e.g., Kyles, 514 U.S. at 441–

43 (concerning alleged suppression of key witnesses’ inconsistent 

testimony unknown to the defendant); Bagley, 473 U.S. at 671–72 

(concerning alleged suppression of evidence, unknown to the defendant, 

that the prosecution had compensated its key witnesses). 

Nine federal courts of appeals have recognized that Brady does 

not require disclosure of evidence already known to the defense. See, e.g., 

Ellsworth v. Warden, 333 F.3d 1, 6 (1st Cir. 2003) (en banc); United 

States v. Rigas, 583 F.3d 108, 126 (2d Cir. 2009); United States v. Parker, 

790 F.3d 550, 561–62 (4th Cir. 2015); United States v. Brown, 650 F.3d 

581, 588 (5th Cir. 2011); Carvajal v. Dominguez, 542 F.3d 561, 567 (7th 

Cir. 2008); United States v. Roy, 781 F.3d 416, 421 (8th Cir. 2015); 
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Amado v. Gonzalez, 758 F.3d 1119, 1135–37 (9th Cir. 2014); Ferguson v. 

Sec’y for Dep’t of Corr., 580 F.3d 1183, 1205 (11th Cir. 2009); United 

States v. Derr, 990 F.2d 1330, 1335 (D.C. Cir. 1993). The vast majority 

of state courts similarly have held that information is not suppressed 

where it is known to the defense. See infra note 1 (collecting cases). 

The prosecution had no obligation to disclose the typographical 

error regarding whose shoes were searched. Scanlon was in the room 

when Detective Jones conducted the search and informed him that the 

pink and white shoes were hers. See J.A. at 15, 49. Just as in Flonnory 

v. State, where “[t]he State did not violate its Brady obligations by 

producing an inaccurate transcription of [the defendant’s] statement,” 

the prosecution did not violate its disclosure obligations here because 

Scanlon knew the relevant details of the search. See 893 A.2d 507, 532 

(Del. 2006). 

2. Where essential facts of evidence are known to the 

defense, that evidence cannot be suppressed under 

Brady. 

  

Evidence is not suppressed under Brady if “the defendant either 

knew, or should have known of the essential facts permitting him to take 

advantage of any exculpatory evidence.” United States v. Diaz, 922 F.2d 

998, 1007 (2d Cir. 1990); see also Brown, 650 F.3d at 588. Furthermore, 

where a witness is involved, the prosecution does not suppress 

exculpatory evidence if the defendant “is on notice of the essential facts 
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which would enable him to call the witness and thus take advantage of 

any exculpatory testimony that he might furnish.” United States v. 

Stewart, 513 F.2d 957, 960 (2d Cir. 1975). 

Scanlon knew of essential facts that would have allowed her to 

impeach Stone’s credibility. She was present when Scott Scanlon told 

Detective Jones that Stone was “into some shady stuff” and had herself 

referred to Stone as a “scam artist” who was “selling a bill of goods to a 

bunch of old people.” See J.A. at 15–16. As the First Circuit noted in 

Ellsworth, if a defendant knew of an essential fact and “failed to pursue 

the lead, then his Brady claim might well be barred.” See 333 F.3d at 7. 

There is no indication that Scanlon sought out more information 

regarding Stone’s suspicious behavior before trial, where he was to serve 

as a key witness for the prosecution. Scanlon presumably was aware 

that Stone’s activities could lead to legal action but “sought neither 

information . . . nor a continuance to allow effective use of information 

[she] had.” See Derr, 990 F.2d at 1335. 

B. Prosecutors have no duty to disclose evidence about 

which the defense reasonably should have known. 

 

A prosecutor’s non-disclosure of evidence that a “reasonable 

defendant in these circumstances should have known . . . does not 

implicate Brady.” Lewis v. Conn. Com’r of Corr., 790 F.3d 109, 121 (2d 

Cir. 2015); see also Ware v. State, 702 A.2d 699, 708 (Md. 1997) (“Brady 

offers a defendant no relief . . . when a reasonable defendant would have 
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found the evidence.”). This “should have known” inquiry is “objective—

meaning that, if a reasonable defendant in these circumstances should 

have known the relevant facts, then the prosecution’s failure to disclose 

that evidence does not implicate Brady.” Lewis, 790 F.3d at 121. The 

civil charges filed against Stone were not suppressed under Brady 

because Scanlon could have learned of the charges through due 

diligence, and the charges likely were available as a matter of public 

record. 

1. Evidence is not suppressed under Brady if the defense 

could have discovered it through due diligence. 

 

“Evidence is suppressed for Brady purposes only if . . . the 

evidence was not otherwise available to the defendant through the 

exercise of reasonable diligence.” Boss v. Pierce, 263 F.3d 734, 740 (7th 

Cir. 2001). Accordingly, “[n]o Brady violation can occur where . . . , with 

reasonable diligence, the defendant could have discovered the evidence.” 

Commonwealth v. Carson, 913 A.2d 220, 245 (Pa. 2006). 

The due diligence rule is widely recognized. Seven federal courts 

of appeals have adopted some variant of this rule. See, e.g., United States 

v. Therrien, 847 F.3d 9, 16 (1st Cir. 2017); DiSimone v. Phillips, 461 F.3d 

181, 197 (2d Cir. 2006); United States v. Jeffers, 570 F.3d 557, 573 (4th 

Cir. 2009); United States v. Garcia, 887 F.3d 205, 214 (5th Cir. 2018); 

Long v. Pfister, 874 F.3d 544, 549–50 (7th Cir. 2017); United States v. 

Ladoucer, 573 F.3d 628, 636 (8th Cir. 2009); Ferguson v. Sec’y for Dep’t 
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of Corr., 580 F.3d 1183, 1205 (11th Cir. 2009). At least thirty states and 

the District of Columbia have also adopted the due diligence rule.1 By 

contrast, only four states have rejected the rule.2 Contrary to Appellant’s 

suggestion that courts have turned away from the due diligence rule, see 

Appellant’s Br. 20, a majority of federal circuit and state courts have 

continued to apply the due diligence rule after the Supreme Court’s 

decision in Banks v. Dretke, 540 U.S. 668 (2004). 

Scanlon could have discovered the charges filed against Stone 

through due diligence. At trial, Stone played a central role in 

establishing Scanlon as a co-conspirator. See J.A. at 56–57. Given the 

importance of Stone’s testimony, a reasonable defendant would have 

taken steps to attempt to impeach him as a witness. See United States 

                                                
1 See, e.g., People v. Williams, 315 P.3d 1, 44 (Cal. 2013); State v. Skakel, 888 A.2d 

985, 1035 (Conn. 2006); Flonnory v. State, 893 A.2d 507, 532 (Del. 2006); Walker v. 

United States, 167 A.3d 1191, 1208 (D.C. 2017); Bogle v. State, 213 So. 3d 833, 850 

(Fla. 2017); Burgeson v. State, 475 S.E.2d 580, 583 (Ga. 1996); State v. Hall, 419 P.3d 

1042, 1129–30 (Idaho 2018); People v. Smith, 263 N.E.2d 860, 862 (Ill. 1970); Ransom 

v. State, 850 N.E.2d 491, 499 (Ind. Ct. App. 2006); Harrington v. State, 659 N.W.2d 

509, 522 (Iowa 2003); State v. Wilson, 200 P.3d 1283, 1292 (Kan. Ct. App. 2008); State 

v. Green, 225 So. 3d 1033, 1037 (La. 2017); Yearby v. State, 997 A.2d 144, 153 (Md. 

2010); Lofton v. State, 248 So. 3d 798, 810 (Miss. 2018); Steese v. State, 960 P.2d 321, 

331 (Nev. 1998); People v. Doshi, 715 N.E.2d 113, 117 (N.Y. 1999); State v. Kardor, 

867 N.W.2d 686, 688 (N.D. 2015); State v. Ketterer, 935 N.E.2d 9, 18 (Ohio 2010); 

Newsted v. State, 908 P.2d 1388, 1392 (Okla. Crim. App. 1995); Commonwealth v. 

Paddy, 15 A.3d 431, 451 (Pa. 2011); Anderson v. Leeke, 248 S.E.2d 120, 122 (S.C. 

1978); Erickson v. Weber, 748 N.W.2d 739, 745 (S.D. 2008); Berry v. State, 366 S.W.3d 

160, 179 (Tenn. Crim. App. 2011); Pena v. State, 353 S.W.3d 797, 810 (Tex. Crim. 

App. 2011); State v. Bisner, 37 P.3d 1073, 1082 (Utah 2001); State v. Rooney, 19 A.3d 

92, 97 (Vt. 2011); Porter v. Warden of Sussex I State Prison, 722 S.E.2d 534, 541 (Va. 

2012); State v. Mullen, 259 P.3d 158, 167 (Wash. 2011) (en banc); State v. 

Youngblood, 650 S.E.2d 119, 130 n.21 (W. Va. 2007); State v. Clarke, 181 N.W.2d 355, 

364 (Wis. 1970); Relish v. State, 860 P.2d 455, 459 (Wyo. 1993). 
2 See People v. Bueno, 409 P.3d 320, 328 (Colo. 2018); People v. Chenault, 845 N.W.2d 

731, 737 (Mich. 2014); State v. Reinert, 419 P.3d 662, 666 (Mont. 2018); Tempest v. 

State, 141 A.3d 677, 697 (R.I. 2016). 
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v. Infante, 404 F.3d 376 (5th Cir. 2005) (finding no Brady violation where 

the defense should have investigated a key witness’s criminal case file). 

Scanlon cannot claim that the prosecution had a duty to provide 

“exculpatory material that, with some industry, defense counsel could 

marshal on their own.” See United States v. Runyan, 290 F.3d 223, 246 

(5th Cir. 2002). 

2. Evidence is not suppressed under Brady if it is 

available in the public record. 

 

Brady prohibits the “nondisclosure” of exculpatory evidence that 

“is in the exclusive possession of the State.” Giles v. Maryland, 386 U.S. 

66, 100–01 (1967) (Fortas, J., concurring). Even if this Court departs 

from the majority of jurisdictions and expands prosecutors’ Brady 

disclosure obligations to include evidence that a defendant could have 

discovered through due diligence, evidence that at the time of trial was 

in the “public record . . . was not and could not be withheld by the State.” 

See Rippo v. State, 423 P.3d 1084, 1104 (Nev. 2018); see also Payne, 63 

F.3d at 1208 (“Documents that are part of public records are not deemed 

suppressed.”). This rule follows from the notion that “[t]he government 

does not suppress evidence in violation of Brady by failing to disclose 

evidence to which the defendant had access through other channels.” See 

Roy, 781 F.3d at 421 (quoting United States v. Santisteban, 501 F.3d 

873, 877 (8th Cir. 2007)); see also Stojetz v. Ishee, 892 F.3d 175, 206 (6th 

Cir. 2018) (noting that Brady does not cover evidence available to the 
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defendant from another source). Publicly available materials, including 

information “published by a person deemed to be an agent of the State,” 

cannot be suppressed, as they are fully accessible to the defendant. See 

McKim v. Cassady, 457 S.W.3d 831, 855 (Mo. Ct. App. 2015). 

The charges against Stone were filed in superior court. J.A. at 17. 

Thus, they likely were available in the public record and easily 

accessible at the superior court or online. See David S. Ardia, Privacy 

and Court Records: Online Access and the Loss of Practical Obscurity, 

2017 U. ILL. L. REV. 1385, 1396–400 (2017) (describing the constitutional 

presumption of public availability of court records and the ease of online 

access).3 Scanlon’s failure to make use of these public records does not 

constitute a violation of the prosecution’s Brady disclosure obligations. 

The First Circuit rejected a Brady claim on similar grounds in Lugo v. 

Munoz, reasoning that evidence contained in a file in the court clerk’s 

office was “a matter of public record” and thus “available to the defense 

attorney through diligent discovery.” 682 F.2d 7, 9–10 (1st Cir. 1982). 

The Fifth Circuit likewise rejected a Brady claim where the disputed 

evidence was available in a publicly accessible case file. See Infante, 404 

F.3d at 387. The court records at issue here were likely similarly 

accessible. 

                                                
3 Appellant misstates the record on this point, claiming that the charges were 

“circulated only within the Attorney General’s office.” See Appellant’s Br. 24; cf. J.A. 

at 17 (“[T]he Attorney General’s Office filed the complaint on behalf of the Ames 

Securities Division in Superior Court.”). 
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The cases on which Appellant primarily relies involved 

information in the exclusive possession of the prosecution. See, e.g., 

Dennis v. Sec’y, Pa. Dep’t of Corr., 834 F.3d 263, 275 (3d Cir. 2016); 

United States v. Tavera, 719 F.3d 705, 710–12, 712 n.4 (6th Cir. 2013) 

(distinguishing “public sentencing records” from information 

“defendants had no reason to know about” and finding suppression 

because the government failed to disclose statements made only to the 

prosecution). By contrast, the charges against Stone were available in 

the public record. They therefore could not, as a matter of law, have been 

suppressed. See Bell v. Bell, 512 F.3d 223, 236 (6th Cir. 2008) (en banc) 

(finding no Brady violation where evidence in a witness’s sentencing 

history “was a matter of public record”). 

3. The due diligence and public record rules are 

consistent with the Supreme Court’s most recent Brady 

decisions. 

 

The Supreme Court’s decisions in Strickler v. Greene and Banks 

v. Dretke did not expand the definition of suppression for purposes of 

Brady. The Court in both cases disaffirmed any notion that it was 

extending Brady disclosure obligations to encompass those cases in 

which the defendant knew or should have known of evidence. See 

Strickler, 527 U.S. at 283 n.23 (“We do not reach . . . the impact of a 

showing by the State that the defendant was aware of the existence of 

the documents in question and knew, or could reasonably discover, how 
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to obtain them.”); see also Banks, 540 U.S. at 693 n.13 (declining to 

address whether the Court’s holding would remain the same in the 

absence of the defendant’s reliance on the prosecution’s open file policy). 

Moreover, the relevant factual underpinnings of Strickler and 

Banks differ from the non-disclosure at issue here. Both cases were 

grounded in the fact that the defendants had “reasonably relied on the 

prosecution’s open file policy as fulfilling the prosecution’s duty to 

disclose.” See Strickler, 527 U.S. at 289. These policies went beyond the 

minimum disclosure requirements of Brady to assure defendants that 

the open files contained “all relevant information.” See Banks, 540 U.S. 

at 693; cf. Kyles, 514 U.S. at 437 (“We have never held that the 

Constitution demands an open file policy.”). By contrast, there is no 

indication that the prosecution here had an open file policy on which 

Scanlon can claim to have relied. Contrary to Appellant’s sweeping 

reading of Banks and Strickler, these cases did not substantially shift 

the Supreme Court’s Brady jurisprudence or redefine what constitutes 

suppression for the purposes of Brady. 

C. Declining to expand prosecutors’ Brady obligations is 

consistent with the principles of fairness that underlie the 

Supreme Court’s Brady jurisprudence. 

  

The “touchstone” of the Supreme Court’s Brady analysis has 

always been “the fairness of the trial.” Smith v. Phillips, 455 U.S. 209, 

219 (1982); see also Agurs, 427 U.S. at 111 (noting that “elementary 
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fairness” requires disclosure of evidence in some circumstances). 

Declining to expand prosecutors’ Brady obligations comports with the 

fairness rationales underlying Brady because non-disclosure of evidence 

to defendants like Scanlon, who knew or should have known of such 

evidence, does not deprive them of a fair trial. Consistent with this 

understanding, the Supreme Court has rejected prior attempts to 

broaden prosecutors’ Brady obligations. Furthermore, defense counsel’s 

failure to make use of evidence at his disposal is more appropriately 

remedied through an ineffective assistance of counsel claim than 

through a Brady claim. 

1. The prosecution’s non-disclosure of evidence of which 

Scanlon knew or should have known did not deprive 

her of a fair trial. 

 

The Brady rule seeks to ensure that “criminal trials are fair.” 

Brady, 373 U.S. at 87. This fair trial guarantee, however, does not 

mandate a trial “between two equal parties.” Wardius v. Oregon, 412 

U.S. 470, 480 (1973) (Douglas, J., concurring). Rather, Brady promises 

defendants a “trial resulting in a verdict worthy of confidence.” Kyles, 

514 U.S. at 434. Contrary to Appellant’s reading of Brady as enlisting 

prosecutors to help defendants “put forth their best case,” see 

Appellant’s Br. 23, “[t]he rationale underlying Brady is not to supply a 

defendant with all the evidence in the Government’s possession which 

might conceivably assist the preparation of his defense.” United States 
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v. LeRoy, 687 F.2d 610, 619 (2d Cir. 1982). Scanlon had access to the 

exculpatory and impeaching evidence at issue and thus was not deprived 

of any of the “ingredients necessary to a fair decision.” See Bagley, 473 

U.S. at 694. 

2. The Supreme Court has rejected broad readings of 

prosecutors’ Brady obligations similar to that 

suggested by Appellant. 

  

Appellant’s expansive reading of prosecutors’ disclosure 

obligations is inconsistent with the Supreme Court’s narrow 

interpretation of Brady, in which it has made clear that Brady neither 

creates a general right to criminal discovery nor displaces the 

adversarial system. Appellant’s proposed disclosure requirements 

contradict both of these principles and should be rejected. 

a. Brady does not create a general right to criminal 

discovery. 

 

While Brady compels prosecutors to disclose certain exculpatory 

evidence pursuant to the Due Process Clause, “[t]here is no general 

constitutional right to discovery in a criminal case, and Brady did not 

create one.” Weatherford v. Bursey, 429 U.S. 545, 559 (1977). Indeed, 

“the Due Process Clause has little to say regarding the amount of 

discovery which the parties must be afforded” but rather speaks only “to 

the balance of forces between the accused and his accuser.” Wardius, 412 

U.S. at 474. There is no information asymmetry in need of remedy where 

the prosecution and defense know of the same evidence or both have 
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access to that evidence. Appellant’s proposed “broad, constitutionally 

required right of discovery ‘would entirely alter the character and 

balance of our present systems of criminal justice.’” Bagley, 473 U.S. at 

675 n.7 (quoting Giles, 386 U.S. 66 at 117 (Harlan, J., dissenting)). 

b. Brady does not displace the traditional system of 

adversarial trials. 
 

Adversary proceedings are the bedrock of the American criminal 

justice system due to their “superiority as a means for attaining justice.” 

See Alderman v. United States, 394 U.S. 165, 183 (1969). The purpose of 

Brady “is not to displace the adversary system as the primary means by 

which truth is uncovered, but to ensure that a miscarriage of justice does 

not occur.” Bagley, 473 U.S. at 675. Accordingly, the Supreme Court has 

explicitly rejected attempts to fundamentally alter the adversarial 

nature of the criminal trial. See, e.g., Agurs, 427 U.S. at 111 (“[W]e have 

rejected the suggestion that the prosecutor has a constitutional duty 

routinely to deliver his entire file to defense counsel.”). Requiring 

prosecutors to disclose information already known by or accessible to the 

defense represents the sort of departure from our adversarial system 

that the Supreme Court has cautioned against. 

3. Defense counsel’s failure to make use of evidence at his 

disposal is appropriately remedied through an 

ineffective assistance of counsel claim. 

  

The prosecutor’s Brady disclosure obligations do not eliminate 

defense counsel’s Sixth Amendment “duty to make reasonable 
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investigations or to make a reasonable decision that makes particular 

investigations unnecessary.” See Strickland v. Washington, 466 U.S. 

668, 691 (1984). Where defense counsel’s failure to make reasonable 

investigations “prejudice[s] the defense” so as to “deprive the defendant 

of a fair trial,” a defendant may raise a claim of ineffective assistance of 

counsel under the Sixth Amendment. Id. at 687; see also Daniel J. 

Capra, Access to Exculpatory Evidence: Avoiding the Agurs Problems of 

Prosecutorial Discretion and Retrospective Review, 53 FORDHAM L. REV. 

391, 448 n.215 (1984) (noting that where defense counsel does “not 

bother to retrieve exculpatory information” there “is not a Brady 

problem” but instead “a problem of ineffective assistance of counsel”). 

Scanlon may file a Sixth Amendment ineffective assistance of 

counsel claim, ameliorating the potential for unfairness arising out of 

her defense counsel’s neglect of his duty to make reasonable 

investigations. Defense counsel’s failure to either notice the 

typographical error in the police report or discover publicly available 

impeaching evidence about Stone likely falls short of the standard of 

“reasonably effective assistance” required by the Sixth Amendment. See 

Strickland, 466 U.S. at 687. This is particularly true given that 

Scanlon’s defense counsel “built [his] whole defense around” the 

typographical error. See J.A. at 50.  
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Moreover, as the evidence at issue here meets the standards for 

“materiality” under Brady, defense counsel’s failure to discover that 

evidence satisfies the standard for “prejudice” for the purposes of an 

ineffective assistance of counsel claim. See Kyles, 514 U.S. at 436 (noting 

that the materiality test from Brady was “later adopted as the test for 

prejudice in Strickland”); Johnson v. Scott, 68 F.3d 106, 109–10 (5th Cir. 

1995) (“The materiality standard under Brady v. Maryland is identical 

to the prejudice standard under Strickland.”). The overlap of the 

materiality and prejudice standards means that “[f]ailures on the part 

of defense counsel” to investigate exculpatory evidence that is material 

for purposes of Brady but known to the defendant or available through 

due diligence “can instead be evaluated under the Sixth Amendment’s 

guarantee of effective assistance of counsel.” See Chenault, 845 N.W.2d 

at 738 n.7. 

For example, in Grant v. Lockett, 709 F.3d 224, 226 (3d Cir. 2013), 

the court found that while the prosecution’s failure to disclose publicly 

available impeaching evidence about a key witness was not a violation 

of Brady, defense counsel’s failure to discover that information 

constituted ineffective assistance of counsel. This recourse alleviates the 

fairness concerns raised by Appellant and “ensure[s] that criminal 

defendants receive a fair trial,” Strickland, 466 U.S. at 689, without 

overhauling the nature of criminal trials. 
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D. Prudential concerns counsel against expanding Brady to 

require prosecutors to disclose evidence of which the 

defense knew or should have known. 

  

1. State law provides a more appropriate means by which 

to manage criminal discovery and procedure in Ames 

than does the federal Constitution. 

  

Prosecutors’ Brady obligations are grounded in the right to a fair 

trial mandated by the Due Process Clause of the Fourteenth 

Amendment. See Agurs, 427 U.S. at 107. The Due Process Clause, 

however, “establishes a constitutional floor, not a uniform standard.” 

Bracy v. Gramley, 520 U.S. 899, 904 (1997). “In deciding whether a 

defendant is entitled to a new trial because the prosecution failed to turn 

over exculpatory evidence, State judges are not limited to 

constitutionally based principles” but may also consider state 

constitutions, common law, and state evidentiary rules. See 

Commonwealth v. Tucceri, 589 N.E.2d 1216, 1220 (Mass. 1992). So long 

as state law satisfies the mandates of Brady, “nothing in the Due 

Process Clause precludes States from experimenting with systems of 

broad discovery.” Wardius, 412 U.S. at 474. However, “whether or not 

procedural rules authorizing such broad discovery might be desirable, 

the Constitution surely does not demand that much.” Agurs, 427 U.S. at 

109. 

 The Ames Constitution or state evidentiary rules would provide 

more suitable and flexible means by which to manage criminal discovery 
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than Appellant’s expansive reading of Brady obligations under the Due 

Process Clause. State constitutions have been used extensively to 

address criminal procedure without mandating a uniform nationwide 

standard. See Jeffrey S. Sutton, 51 IMPERFECT SOLUTIONS 82 (2018) 

(collecting examples). Similarly, state legislatures in other jurisdictions 

have enacted disclosure rules to provide for the sort of expanded 

criminal discovery requirements Appellant seeks. See Wardius, 412 U.S. 

at 474 (noting the “growth of such discovery devices”). If the 

Commonwealth desires more stringent prosecutorial disclosure 

obligations, it would be more appropriate to enact those requirements 

through localized means than through the federal constitutional 

construction sought by Appellant. 

2. Appellant’s proposed expansion of Brady disclosure 

requirements would reward strategic litigation. 

  

Expanding Brady obligations to include information known or 

easily accessible to the defense would create doubt as to the finality of 

judgements and allow defendants to strategically invoke Brady post-

trial. While the importance of a defendant’s right to a fair trial cannot 

be overstated, “the general interest in finality of judgments” necessarily 

“preclude[s] the granting of a new trial in every case in which the 

prosecutor has failed to disclose evidence of some value to the defense.” 

Agurs, 427 U.S. at 117 (Marshall, J., dissenting). Appellant’s proposed 

rule “would create a strong incentive for the defendant to await the 
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outcome of the trial before seeking the evidence from the state.” Skakel, 

888 A.2d at 1035 n.73. Properly understood, however, “Brady provides 

no refuge to defendants who have knowledge of the government’s 

possession of possibly exculpatory information, but sit on their hands 

until after a guilty verdict is returned.” Derr, 990 F.2d at 1335. 

3. Appellant’s proposed expansion of Brady disclosure 

requirements would strain limited state resources. 

  

The Supreme Court has sought to create workable Brady 

standards for prosecutors. See Bagley, 473 U.S. at 675 n.7 (“[A] rule that 

the prosecutor commits error by any failure to disclose evidence 

favorable to the accused, no matter how insignificant, would impose an 

impossible burden on the prosecutor.”); see also Agurs, 427 U.S. at 108 

(rejecting the notion that prosecutors must “disclose any information 

that might affect the jury’s verdict”). Appellant’s proposed Brady 

expansion, by contrast, would require prosecutors to expend time and 

resources disclosing “information merely repetitious, cumulative, or 

embellishing of facts otherwise known to the defense.” Giles, 386 U.S. at 

98 (1967) (Fortas, J., concurring). 

By contrast, under the due diligence rule adopted in a majority of 

states and federal circuits, states can avoid wasting resources locating 

and disclosing information that is already known by or otherwise 

available to the defense. If there is uncertainty about the defense’s 

knowledge of a piece of exculpatory evidence, “the prudent prosecutor 
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will resolve doubtful questions in favor of disclosure.” Agurs, 427 U.S. at 

108. 

Despite Appellant’s concern that some prosecutors may privilege 

victory over the search for truth, the Supreme Court intended Brady to 

address not the “misdeeds of a prosecutor but avoidance of an unfair 

trial to the accused.” Brady, 373 U.S. at 87. Scanlon was not deprived of 

a fair trial by the prosecution’s non-disclosure of evidence. Accordingly, 

she has no right to a new trial under Brady. 
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CONCLUSION 

For the foregoing reasons, this Court should affirm the judgment 

of the superior court. 
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APPENDIX 

United States Constitution 

 

U.S. Const. amend. VI. 

In all criminal prosecutions, the accused shall enjoy the right to a 

speedy and public trial, by an impartial jury of the state and 

district wherein the crime shall have been committed, which 

district shall have been previously ascertained by law, and to be 

informed of the nature and cause of the accusation; to be 

confronted with the witnesses against him; to have compulsory 

process for obtaining witnesses in his favor, and to have the 

assistance of counsel for his defense. 

 

U.S. Const. amend. XIV, § 1. 

All persons born or naturalized in the United States, and subject 

to the jurisdiction thereof, are citizens of the United States and of 

the state wherein they reside. No state shall make or enforce any 

law which shall abridge the privileges or immunities of citizens of 

the United States; nor shall any state deprive any person of life, 

liberty, or property, without due process of law; nor deny to any 

person within its jurisdiction the equal protection of the laws. 
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Federal Rules of Evidence 

 

Fed. R. Evid. 402. 

Relevant evidence is admissible unless any of the following 

provides otherwise:  

● the United States Constitution;  

● a federal statute;  

● these rules; or  

● other rules prescribed by the Supreme Court.  

Irrelevant evidence is not admissible. 

 

Fed. R. Evid. 801.  

(a) Statement. “Statement” means a person’s oral assertion, 

written assertion, or nonverbal conduct, if the person intended it 

as an assertion.  

(b) Declarant. “Declarant” means the person who made the 

statement.  

(c) Hearsay. “Hearsay” means a statement that:  

(1) the declarant does not make while testifying at the 

current trial or hearing; and  

(2) a party offers in evidence to prove the truth of the 

matter asserted in the statement. 

(d) Statements That Are Not Hearsay. A statement that meets 

the following conditions is not hearsay:  
 

* * * 

(2) An Opposing Party’s Statement. The statement is 

offered against an opposing party and:  

(A) was made by the party in an individual or 

representative capacity;  

(B) is one the party manifested that it adopted or 

believed to be true;  

(C) was made by a person whom the party 

authorized to make a statement on the subject;  

(D) was made by the party’s agent or employee on a 

matter within the scope of that relationship and 

while it existed; or  

(E) was made by the party’s coconspirator during 

and in furtherance of the conspiracy.  

The statement must be considered but does not by itself establish 

the declarant’s authority under (C); the existence or scope of the 
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relationship under (D); or the existence of the conspiracy or 

participation in it under (E). 

 

Fed. R. Evid. 802. 

Hearsay is not admissible unless any of the following provides 

otherwise: 

● a federal statute; 

● these rules; or 

● other rules prescribed by the Supreme Court. 
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Ames Rules of Evidence 

 

Ames R. Evid. 801. 

(a) Statement. “Statement” means a person’s oral assertion, 

written assertion, or nonverbal conduct, if the person intended it 

as an assertion.  

(b) Declarant. “Declarant” means the person who made the 

statement.  

(c) Hearsay. “Hearsay” means a statement that:  

(1) the declarant does not make while testifying at the 

current trial or hearing; and  

(2) a party offers in evidence to prove the truth of the 

matter asserted in the statement. 

(d) Statements That Are Not Hearsay. A statement that meets 

the following conditions is not hearsay:  
 

* * * 

(2) An Opposing Party’s Statement. The statement is 

offered against an opposing party and:  

(A) was made by the party in an individual or 

representative capacity;  

(B) is one the party manifested that it adopted or 

believed to be true;  

(C) was made by a person whom the party 

authorized to make a statement on the subject;  

(D) was made by the party’s agent or employee on a 

matter within the scope of that relationship and 

while it existed; or  

(E) was made by the party’s coconspirator during 

and in furtherance of the conspiracy.  

The statement must be considered but does not by itself establish 

the declarant’s authority under (C); the existence or scope of the 

relationship under (D); or the existence of the conspiracy or 

participation in it under (E). 

 

Ames R. Evid. 802. 

Hearsay is not admissible unless any of the following provides 

otherwise: 

● a federal statute; 

● these rules; or 

● other rules prescribed by the Supreme Court. 
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Ames Statutes 

 

Ames Gen. Laws ch. 140, § 130. 

Whoever sells or furnishes to any person under 21 years of age a 

firearm or large capacity rifle or shotgun or ammunition therefor 

shall have the license to sell firearms, rifles, shotguns, machine 

guns or ammunition revoked and shall not be entitled to apply for 

such license for 10 years from the date of such revocation and 

shall be punished by a fine of not less than $1,000 nor more than 

$10,000, or by imprisonment in a state prison for not more than 

10 years or by imprisonment in a house of correction for not more 

than two and one half years or by both such fine and 

imprisonment. 

 

Ames Gen. Laws ch. 274, § 7. 

Any person who commits the crime of conspiracy shall be 

punished as follows:  

First, if the purpose of the conspiracy or any of the means 

for achieving the purpose of the conspiracy is a felony punishable 

by death or imprisonment for life, by a fine of not more than ten 

thousand dollars or by imprisonment in the state prison for not 

more than twenty years or in jail for not more than two and one 

half years, or by both such fine and imprisonment.  

Second, if clause first does not apply and the purpose of the 

conspiracy or any of the means for achieving the purpose of the 

conspiracy is a felony punishable by imprisonment in the state 

prison for a maximum period exceeding ten years, by a fine of not 

more than ten thousand dollars or by imprisonment in the state 

prison for not more than ten years or in jail for not more than two 

and one half years, or by both such fine and imprisonment.  

Third, if clauses first and second do not apply and the 

purpose of the conspiracy or any of the means for achieving the 

purpose of the conspiracy is a felony punishable by imprisonment 

in the state prison for not more than ten years, by a fine of not 

more than five thousand dollars or by imprisonment in the state 

prison for not more than five years or in jail for not more than two 

and one half years, or by both such fine and imprisonment.  

Fourth, if clauses first through third do not apply and the 

purpose of the conspiracy or any of the means for achieving the 

purpose of the conspiracy is a crime, by a fine of not more than 

two thousand dollars or by imprisonment in jail for not more than 

two and one half years, or both.  
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If a person is convicted of a crime of conspiracy for which 

crime the penalty is expressly set forth in any other section of the 

General Laws, the provisions of this section shall not apply to said 

crime and the penalty therefor shall be imposed pursuant to the 

provisions of such other section. 

 


