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ARGUMENT 

I. Appellee misconstrues the standard of review.  
 

Appellee proposes that this Court should “not ignore alternative 

explanations” of Appellant’s pleaded facts, relying on Wilson v. Arkansas 

Department of Human Services, 850 F.3d 368 (8th Cir. 2017). Appellee’s 

Br. at 46. This mischaracterizes the standard of review and Wilson itself. 

See 850 F.3d at 373 (denying motion to dismiss because defendant’s 

alternative explanations to pleadings were not “obvious”). While 

Appellee proposes alternative inferences in its favor, see, e.g., Appellee’s 

Br. at 21, 28, 49, these alternative inferences are far from obvious. This 

Court must reject these conjectures and instead make all reasonable 

inferences in Appellant’s favor, see Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009). 

 
II. Appellee’s actions proximately caused Appellant’s 

injuries. 
 

A. The substantial factor test, not the Ninth Circuit’s 
direct relationship test, governs the present case. 

 
Appellee asserts that the direct relationship test is the “dominant 

approach” to determine proximate causation under the Anti-Terrorism 

Act (“ATA”), 18 U.S.C. § 2333 (2018). Appellee’s Br. at 44. Yet only the 

Ninth Circuit has adopted this standard. See Anna Elisabeth Jayne 
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Goodman, When You Give A Terrorist A Twitter: Holding Social Media 

Companies Liable for Their Support of Terrorism, 46 PEPP. L. REV. 147, 

186 (2018) (noting that Ninth Circuit standard is “a deviation from the 

standards applied by other courts”). Other circuits apply the substantial 

factor test. See, e.g., Owens v. BNP Paribas, S.A., 897 F.3d 266, 275 (D.C. 

Cir. 2018); Rothstein v. UBS AG, 708 F.3d 82, 91–92 (2d Cir. 2013). 

While Appellant satisfies the Ninth Circuit test, see Appellant’s 

Br. at 30–36, the substantial factor test governs here. Appellee justifies 

its reliance on the Ninth Circuit test with common law tort concepts and 

legislative history. Appellee’s Br. at 36–37. However, these authorities 

instead point toward the adoption of the substantial factor test.  

1. The substantial factor test better encompasses common 
law tort concepts. 

 
Appellee correctly asks this Court to consider common law tort 

principles to determine the standard for proximate causation. See 

Appellee’s Br. at 37. However, it is the substantial factor test, not the 

Ninth Circuit test, that is “truest to traditional common law tort 

analytical paradigms.” In re Chiquita Brands Int’l, Inc., 284 F. Supp. 

3d 1284, 1314 (S.D. Fla. 2018). The substantial factor test encompasses 

the key common law tort principles: substantiality, directness (as a 

factor of substantiality), and foreseeability. See Kemper v. Deutsche 

Bank AG, 911 F.3d 383, 392 (7th Cir. 2018); see also Owens, 897 F.3d 

at 275; Rothstein, 708 F.3d at 91–92. In contrast, the Ninth Circuit test 



 3 

focuses on directness to the exclusion of all other principles. See, e.g., 

Fields v. Twitter, Inc., 881 F.3d 739, 748 (9th Cir. 2018). As a result, 

this Court should apply the substantial factor test to determine 

proximate causation.  

2. The substantial factor test better effectuates the purpose of 
the ATA. 

 
a. The legislative history of the ATA supports the 

adoption of a broad causation standard. 
 

Appellee argues that the “motivation behind passing Section 

2333(a)” was “to get terrorists who perpetrate terrorist attacks against 

Americans into U.S. courts.” Appellee’s Br. at 41. This mischaracterizes 

the purpose of the ATA. The ATA was not passed with the “singular” 

goal of targeting the attackers themselves. Appellee’s Br. at 40. Rather, 

it was enacted to provide victims with redress against parties who are 

“involved in execut[ion] of funding terrorist acts,” not only against 

terrorists themselves. Antiterrorism Act of 1990: Hearing Before the 

Subcomm. on Courts & Admin. Practice, 101st Cong. 89 (1990) 

(statement of Joseph A. Morris, General Counsel, U.S. Information 

Agency); see also Appellant’s Br. at 15–16.  

Consistent with this legislative history, it is “broadly accepted 

that the ATA casts a wide net in terms of terrorist accountability, 

allowing plaintiffs to pursue not only the terrorists themselves, but also 

their leadership and financial resources.” John D. Shipman, Taking 
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Terrorism to Court: A Legal Examination of the New Front in the War 

on Terrorism, 86 N.C. L. REV. 526, 536 (2008); see also Goldberg v. UBS 

AG, 660 F. Supp. 2d 410, 429 (E.D.N.Y. 2009); JIMMY GURULÉ, 

UNFUNDING TERROR: THE LEGAL RESPONSE TO THE FINANCING OF GLOBAL 

TERRORISM 327 (2008). 

The Ninth Circuit test fails to fulfill this Congressional purpose. 

This test is overly rigid and artificially limits the defendant pool, 

neglecting to hold all those who support terrorism liable. See Goldberg, 

660 F. Supp. 2d at 429; Appellant’s Br. at 30–31. Conversely, the 

substantial factor test better encompasses the purpose of the ATA by 

expanding liability. See Appellant’s Br. at 15–17. However, under the 

substantial factor test, this expansion is not limitless; the test does not 

create a “quasi-strict liability regime,” or “broaden the defendant pool 

ad infinitum,” Appellee’s Br. at 39, 41, because liability extends only if 

there is substantiality and foreseeability.  

Congress recognized the importance of severing terrorists’ 

sources of support. See Appellant’s Br. at 15–16. In this interconnected 

world, this goal is best achieved through the more flexible, adaptive 

substantial factor test.  

b. The Justice Against Sponsors of Terrorism Act does not 
affect the proximate causation standard in this case. 

 
The passage of the Justice Against Sponsors of Terrorism Act 

(“JASTA”), Pub. L. No. 114-222, 130 Stat. 852 (2016), has no bearing 
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here. Appellee asserts that the purpose of JASTA was to “clarif[y] the 

confusion around proximate causation.” Appellee’s Br. at 43. But JASTA 

does not implicate proximate causation here. JASTA was enacted to 

impose liability on foreign governments that aid terrorist groups, see 162 

CONG. REC. H6023-02 (daily ed. Sept. 28, 2016) (statement of Rep. 

Nadler), specifically to allow victims of the September 11, 2001 terrorist 

attacks to sue Saudi Arabia, see Scott Horsley & Ailsa Chang, Congress 

Overrides Obama’s Veto on Sept. 11 Lawsuit Bill, NPR (Sept. 28, 2016, 

4:58 AM), https://www.npr.org/2016/09/28/495709481/sept-11-lawsuits-

vote-today-could-be-first-reversal-of-an-obama-veto.  

Appellee asks this Court to discount all pre-JASTA case law. See 

Appellee’s Br. at 43. This Court should decline to do so. Contrary to 

Appellee’s assertion that pre-JASTA courts conflated primary and 

secondary liability, see Appellee’s Br. at 42–43, those courts explicitly 

rejected the availability of secondary liability under § 2333(a), see, e.g., 

Boim v. Holy Land Found. for Relief & Dev., 549 F.3d 685, 689 (7th Cir. 

2008) (en banc) (“[S]tatutory silence on the subject of secondary liability 

means there is none.”); In re Terrorist Attacks on Sept. 11, 2001, 714 

F.3d 118, 123 (2d Cir. 2013) (reiterating that ATA does not provide for 

secondary liability). Appellee’s contention that “[p]re-JASTA case law, 

then, carries less weight” is misguided. Appellee’s Br. at 43. 
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JASTA does not change the applicability of the substantial factor 

test. Appellee claims that, after the enactment of JASTA, “[n]early [a]ll 

[c]ourts” have interpreted the ATA using the Ninth Circuit test. 

Appellee’s Br. at 44. Not so. Cases decided after JASTA continue to rely 

on the substantial factor test, using directness as only one factor within 

the substantiality analysis. See, e.g., Owens, 897 F.3d at 273 (holding 

that plaintiffs must allege defendants’ actions were a “‘substantial 

factor’ in the sequence of events” that led to plaintiffs’ injuries (citation 

omitted)); Kemper, 911 F.3d at 392, 394 (holding that plaintiffs must 

allege facts establishing foreseeability, substantiality, and directness to 

plead proximate causation). Directness is a factor within a substantial 

factor analysis; this does not lead to the conclusion that the Ninth 

Circuit’s direct relationship test should be imposed.  

B. Appellant has sufficiently pleaded proximate 
causation. 

 
Under the substantial factor test, a plaintiff must plead that a 

defendant’s conduct was a “material and substantial factor” in bringing 

about injury, and that injury was a “reasonably foreseeable 

consequence” of this conduct. Chiquita, 284 F. Supp. 3d at 1317–18; see 

also Rothstein, 708 F.3d at 91. Appellant has sufficiently pleaded both.  

As an initial matter, Appellant has sufficiently pleaded 

foreseeability. See Appellant’s Br. at 36–30. Appellee declined to conduct 

a separate foreseeability analysis. See Appellee’s Br. at 51. Further, 
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while Appellee contends that notions of materiality and substantiality 

are different and that Appellant only alleged materiality, Appellee’s Br. 

at 51–52, courts use these two terms interchangeably, see, e.g., Goldberg, 

660 F. Supp. 2d at 429; Chiquita, 284 F. Supp. 3d at 1317–18. 

Appellant has sufficiently pleaded that Appellee’s actions were a 

material and substantial factor in causing Appellant’s injuries. Appellee 

relies on Goldberg v. UBS AG to assert that “affirmative steps” are 

necessary to satisfy substantiality. See Appellee’s Br. at 52–53. But the 

Goldberg court never addressed the affirmative nature of the defendant 

bank’s actions. See 660 F. Supp. 2d at 430. Even under this novel 

standard, Appellee has taken affirmative steps in its support of 

terrorism. If the bank’s transfer of money in Goldberg is considered an 

affirmative step, then Appellee’s establishment and maintenance of a 

communications network, and direct transfer of money to that network’s 

users, must also be. 

A certain threshold of monetary support is not necessary to plead 

proximate causation, contrary to Appellee’s assertion, see Appellee’s Br. 

at 53. The Supreme Court has held that “all contributions to foreign 

terrorist organizations further their terrorism.” Holder v. Humanitarian 

Law Project, 561 U.S. 1, 33 (2010) (emphasis added); see also Appellant’s 

Br. at 23–24.  
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Further, Appellee’s choice to use cryptocurrency has made it 

impossible to determine just how much Appellee has paid to terrorists. 

Appellant’s Br. at 24–25. Appellee attempts to justify its cryptocurrency 

policy by comparing itself to J.P. Morgan. Appellee’s Br. at 54. But if J.P. 

Morgan used cryptocurrency to pay terrorists, it too would be liable. 

 
III. The Communications Decency Act does not immunize 

Appellee. 
 

A. Appellee does not fulfill the requirements of § 230 of the 
Communications Decency Act. 

 
1. Appellant does not seek to treat Appellee as a publisher. 

 
Appellee can only invoke the protections of § 230 of the 

Communications Decency Act (“CDA”), 47 U.S.C. § 230 (2018), by 

fulfilling each statutory requirement. See Barnes v. Yahoo!, Inc., 570 

F.3d 1096, 1100–01 (9th Cir. 2009). Here, Appellee fails to do so. 

Appellee was an information content provider and Appellant’s revenue-

sharing claim does not seek to treat Appellee as a publisher. See 

Appellant’s Br. at 37.  

Appellee’s arguments to the contrary are unavailing, particularly 

that Appellee is a publisher for the purposes of § 230, Appellee’s Br. at 

24–25. To be considered a publisher, a party must exercise traditional 

publishing functions, which include “deciding whether to publish, 

withdraw, postpone or alter content.” Zeran v. Am. Online, Inc., 129 F.3d 
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327, 330 (4th Cir. 1997); see also Jane Doe No. 1 v. Backpage.com, LLC, 

817 F.3d 12, 18 (1st Cir. 2016). The payment of money to a terrorist 

organization cannot be considered a traditional publishing function. 

Because Appellee fails to demonstrate that Appellant seeks to treat it as 

a publisher, it cannot hide behind the shield of § 230. 

Relying on Jane Doe No. 1 v. Backpage.com, LLC, Appellee argues 

that its revenue-sharing policy is a “decision about the ‘structure and 

operation’ of its website,” and therefore indirectly regulates content. 

Appellee’s Br. at 27–28 (quoting Backpage, 817 F.3d at 21). As Appellee’s 

argument goes, if a policy regulates content, however indirectly, then it 

is a traditional publishing function. Appellee’s Br. at 27–28. However, 

policies only implicate publishing functions when they directly govern 

the particular content that can appear on a website. See, e.g., Backpage, 

817 F.3d at 21 (discussing policies directly regulating photos, text, and 

phone numbers that appear in user posts). Contrary to Appellee’s 

argument, Appellee’s Br. at 28, the policies of the website in Backpage 

directly govern the content of posts. See Doe ex rel. Roe v. Backpage.com, 

LLC, 104 F. Supp. 3d 149, 152 (D. Mass. 2015) (finding that website did 

“not require any verification of the telephone numbers posted” and 

permitted users to post numbers “such as ‘twoO13fourFive678niNe’ 

rather than ‘201–345–6789’” to evade law enforcement), aff’d, 817 F.3d 

12 (1st Cir. 2016). Here, Appellee’s revenue-sharing policy does not 
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directly dictate the specific content a user can post on its website and 

therefore does not implicate traditional publishing functions.  

Moreover, Appellee’s broad conception of “structure and 

operation” is unavailing for two reasons. First, this is not the definition 

of “structure and operation” adopted by the court in Backpage. See 817 

F.3d at 21 (defining “the structure and operation of the Backpage 

website” as “Backpage’s decisions about how to treat postings”). Second, 

and even more problematically, all website decisions would be immune 

under Appellee’s conception. There would be no scenario in which a 

website could make a policy that is not a decision about the “structure 

and operation” of its website. This is an absurd result. The CDA “was 

not meant to create a lawless no-man’s-land on the Internet,” and cannot 

be interpreted to create unlimited immunity. See Fair Hous. Council of 

San Fernando Valley v. Roommates.com, LLC, 521 F.3d 1157, 1164 (9th 

Cir. 2008) (en banc). 

2. Appellee could have avoided liability without policing 
content. 

 
If a party can avoid liability without infringing upon traditional 

publishing functions, then that party is not being treated as a publisher. 

See Appellant’s Br. at 40. Appellee does not dispute this, but claims that 

it has three options to avoid liability, contending that each would 

implicate traditional publishing functions. See Appellee’s Br. at 28–29. 

Its arguments are unpersuasive. 



 11 

To avoid liability, Appellee would not be required to remove 

specific accounts or to “cease sharing revenue with certain accounts.” 

Appellee’s Br. at 28–29. Instead, Appellee must end its revenue-sharing 

policy. See Appellant’s Br. at 40. This result would not force Appellee to 

distinguish between users by “analyzing [the] speech, idea[s], or 

content” posted on its website, and therefore would not implicate any 

traditional publishing functions. Fields v. Twitter, Inc., 217 F. Supp. 3d 

1116, 1127 (N.D. Cal. 2016) (noting that claims that do not require 

websites “to distinguish users based on content” do not treat websites as 

publishers). Appellee speculates that this outcome “could impact the 

content available on the site or even the platform’s existence,” relying 

on Backpage to argue that this necessarily implicates traditional 

publishing functions. Appellee’s Br. at 29. This argument is unavailing. 

Sharing revenue is not a publishing function; the few social media sites 

that share revenue are vulnerable to losing their CDA protection, cf. 

Gonzalez v. Google, Inc. (Gonzalez II), 335 F. Supp. 3d 1156, 1163–64 

(N.D. Cal. 2018) (declining to conduct CDA analysis for revenue-sharing 

claim against YouTube), appeal filed, No. 18-16700 (9th Cir. Sept. 10, 

2018). Appellee can end its revenue-sharing policy without engaging in 

publishing functions. 

Therefore, Appellee does not seek to treat Appellee a publisher for 

the purpose of its revenue-sharing claim. 
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B. An application the CDA here would be impermissibly 
extraterritorial. 

 
Appellee contends that an application of the CDA to the facts of 

this case is not impermissibly extraterritorial because the event 

relevant to the focus of § 230 is the filing of litigation. Appellee’s Br. at 

32 (citing Cohen v. Facebook, Inc., 252 F. Supp. 3d 140, 160 (E.D.N.Y. 

2017)). This cannot be; this conclusion would eviscerate the presumption 

against extraterritoriality, a longstanding principle of statutory 

interpretation. Here, the event relevant to the focus of § 230 is the 

terrorist attack at the Oblinsk Hotel (the “Oblinsk Attack”). As a result, 

an application of the CDA to Appellant’s claims would be impermissibly 

extraterritorial. 

1. Relying on the situs of litigation would contravene the 
presumption against extraterritoriality.  

 
Appellee relies on Cohen v. Facebook, Inc. to determine the events 

relevant to the focus of § 230 under the two-step test established in 

Morrison v. National Australia Bank Ltd., 561 U.S. 247 (2010). See 

Appellee’s Br. at 31–32. This is misguided. Only two cases have directly 

addressed the extraterritorial application of § 230 under the Morrison 

framework. See Cohen, 252 F. Supp. 3d at 160; Gonzalez v. Google, Inc. 

(Gonzalez I), 282 F. Supp. 3d 1150, 1163 (N.D. Cal. 2017) (adopting 

Cohen without further analysis). But their conclusions do not withstand 

scrutiny. 
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Both parties accept Cohen’s finding that the focus of § 230 is 

limiting liability. See Appellant’s Br. at 50 (citing Cohen, 252 F. Supp. 

3d at 159–60); Appellee’s Br. at 32 (same). However, the event relevant 

to the focus is disputed. Cohen (and Appellee) erroneously concluded 

that the “relevant location is that where the grant of immunity is 

applied, i.e. the situs of the litigation.” Cohen, 252 F. Supp. 3d at 160; 

see also Appellee’s Br. at 32.  

This conclusion, advertently or inadvertently, erodes the test 

Cohen purported to apply. Under this conception, it becomes difficult to 

imagine any federal case involving CDA immunity that would not be 

considered a domestic application of the statute. Further, since the focus 

of all immunity statutes could be considered the limitation of liability, 

all such statutes might therefore be exempt from extraterritorial 

scrutiny. In creating this categorical exception for immunity statutes, 

Appellee risks reducing the presumption against extraterritoriality to a 

“craven watchdog indeed.” Morrison, 561 U.S. at 266.  

Supreme Court jurisprudence further supports rejecting 

Appellee’s argument that the relevant inquiry is the situs of litigation. 

See Smith v. United States, 507 U.S. 197, 204 (1993) (barring application 

of Federal Tort Claims Act, a statute governing immunity, to injury that 

occurred in Antarctica). Bringing a suit in the United States is not 
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sufficient to cure an impermissibly extraterritorial application of an 

immunity statute for injuries that occurred abroad. Cf. id.  

2. Here, the Oblinsk Attack is the relevant event underlying 
the focus of § 230. 

 
The underlying cause of action determines the event relevant to 

the focus of § 230. This approach is appropriate when a statute itself 

does not create a cause of action. For example, the Alien Tort Statute 

(“ATS”), 28 U.S.C. § 1350 (2018), like the CDA, does not create a cause 

of action. See Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108, 114–

115 (2013). Accordingly, courts base the extraterritoriality analysis on 

the underlying causes of action: violations of the law of nations. Id. This 

approach does not arise from the ATS’s purported incorporation of the 

law of nations, Appellee’s Br. at 34, but instead from the structure of the 

ATS as a jurisdictional statute lacking a cause of action, see Kiobel, 569 

U.S. at 116 (noting that ATS is “strictly jurisdictional,” but presumption 

against extraterritoriality “constrain[s] courts considering causes of 

action that may be brought under the ATS” (emphasis added)).  

Here, the Court should similarly look to the underlying cause of 

action: Appellant’s ATA claims arising from the Oblinsk Attack. While 

Appellee claims that the relevant conduct “could be the defendant’s 

actions,” Appellee’s Br. at 32, Appellee’s liability did not attach at the 

time it provided services to a terrorist group. Rather, liability only 
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attached when the terrorist group perpetrated the Oblinsk Attack. See 

Appellant’s Br. at 51. This attack occurred in Haprusa, a foreign nation.  

Therefore, applying the CDA in this case would be an 

impermissibly extraterritorial application.  
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CONCLUSION 

For the foregoing reasons, this Court should reverse the judgment 

of the District Court. 
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APPENDICES 

Statutory Provision 
 
28 U.S.C. § 1350. Alien’s Action for Tort. 
 
The district courts shall have original jurisdiction of any civil action by 
an alien for a tort only, committed in violation of the law of nations or a 
treaty of the United States. 
 

Select Provisions from the Justice Against Sponsors of 
Terrorism Act (“JASTA”) 

 
Public Law 114-222, 114th Congress 
 
An Act to deter terrorism, provide justice for victims, and for other 
purposes. Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled,  
 

SEC 1. SHORT TITLE. This Act may be cited as the “Justice Against 
Sponsors of Terrorism Act”. 
 
SEC. 2. FINDINGS AND PURPOSE. 

 
(a) FINDINGS.—Congress finds the following: 

 
(1) International terrorism is a serious and deadly problem that 
threatens the vital interests of the United States. 
 
(2) International terrorism affects the interstate and foreign 
commerce of the United States by harming international trade and 
market stability, and limiting international travel by United States 
citizens as well as foreign visitors to the United States.  
 
(3) Some foreign terrorist organizations, acting through affiliated 
groups or individuals, raise significant funds outside of the United 
States for conduct directed and targeted at the United States.  
 



 

 A-2 

(4) It is necessary to recognize the substantive causes of action for 
aiding and abetting and conspiracy liability under chapter 113B of 
title 18, United States Code.  
 
(5) The decision of the United States Court of Appeals for the 
District of Columbia in Halberstam v. Welch, 705 F.2d 472 (D.C. 
Cir. 1983), which has been widely recognized as the leading case 
regarding Federal civil aiding and abetting and conspiracy liability, 
including by the Supreme Court of the United States, provides the 
proper legal framework for how such liability should function in the 
context of chapter 113B of title 18, United States Code.  
 
(6) Persons, entities, or countries that knowingly or recklessly 
contribute material support or resources, directly or indirectly, to 
persons or organizations that pose a significant risk of committing 
acts of terrorism that threaten the security of nationals of the 
United States or the national security, foreign policy, or economy 
of the United States, necessarily direct their conduct at the United 
States, and should reasonably anticipate being brought to court in 
the United States to answer for such activities.  
 
(7) The United States has a vital interest in providing persons and 
entities injured as a result of terrorist attacks committed within 
the United States with full access to the court system in order to 
pursue civil claims against persons, entities, or countries that have 
knowingly or recklessly provided material support or resources, 
directly or indirectly, to the persons or organizations responsible 
for their injuries. 

 
(b) PURPOSE.—The purpose of this Act is to provide civil litigants 
with the broadest possible basis, consistent with the Constitution of 
the United States, to seek relief against persons, entities, and foreign 
countries, wherever acting and wherever they may be found, that 
have provided material support, directly or indirectly, to foreign 
organizations or persons that engage in terrorist activities against 
the United States. 

 
SEC. 3. RESPONSIBILITY OF FOREIGN STATES FOR 
INTERNATIONAL TERRORISM AGAINST THE UNITED STATES. 
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(a) IN GENERAL.—Chapter 97 of title 28, United States Code, is 
amended by inserting after section 1605A the following: “Sec. 1605B. 
Responsibility of foreign states for international terrorism against 
the United States 

 
“(a) Definition.—In this section, the term ‘international 
terrorism’— 

 
“(1) has the meaning given the term in section 2331 of title 18, 
United States Code; and  
“(2) does not include any act of war (as defined in that section). 

 
“(b) Responsibility of Foreign States.—A foreign state shall not be 
immune from the jurisdiction of the courts of the United States in 
any case in which money damages are sought against a foreign 
state for physical injury to person or property or death occurring in 
the United States and caused by— 

 
“(1) an act of international terrorism in the United States; and 
 
“(2) a tortious act or acts of the foreign state, or of any official, 
employee, or agent of that foreign state while acting within the 
scope of his or her office, employment, or agency, regardless 
where the tortious act or acts of the foreign state occurred. 

 
“(c) Claims by Nationals of the United States.—Notwithstanding 
section 2337(2) of title 18, a national of the United States may bring 
a claim against a foreign state in accordance with section 2333 of 
that title if the foreign state would not be immune under subsection 
(b).  

 
“(d) Rule of Construction.—A foreign state shall not be subject to 
the jurisdiction of the courts of the United States under subsection 
(b) on the basis of an omission or a tortious act or acts that 
constitute mere negligence.” 

 
(b) TECHNICAL AND CONFORMING AMENDMENTS.— 
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(1) The table of sections for chapter 97 of title 28, United States 
Code, is amended by inserting after the item relating to section 
1605A the following: 

 
“1605B. Responsibility of foreign states for international 
terrorism against the United States.” 

 
(2) Subsection 1605(g)(1)(A) of title 28, United States Code, is 
amended by inserting “or section 1605B” after “but for section 
1605A”. 

 
SEC. 4. AIDING AND ABETTING LIABILITY FOR CIVIL ACTIONS 
REGARDING TERRORIST ACTS. 

 
(a) IN GENERAL.—Section 2333 of title 18, United States Code, is 
amended by adding at the end the following: 

 
“(d) Liability.— 

 
“(1) Definition.—In this subsection, the term ‘person’ has the 
meaning given the term in section 1 of title 1. 

 
“(2) Liability.—In an action under subsection (a) for an injury 
arising from an act of international terrorism committed, 
planned, or authorized by an organization that had been 
designated as a foreign terrorist organization under section 219 
of the Immigration and Nationality Act (8 U.S.C. 1189), as of the 
date on which such act of international terrorism was committed, 
planned, or authorized, liability may be asserted as to any person 
who aids and abets, by knowingly providing substantial 
assistance, or who conspires with the person who committed such 
an act of international terrorism.” 

 
(b) EFFECT ON FOREIGN SOVEREIGN IMMUNITIES ACT.—
Nothing in the amendment made by this section affects immunity of 
a foreign state, as that term is defined in section 1603 of title 28, 
United States Code, from jurisdiction under other law 

 


