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INTRODUCTION 

 The Commonwealth relies on other courts’ missteps to deny 

Susan Scanlon a fair proceeding.  This Court must therefore grant her a 

new trial, unsullied by the errors that rendered the original verdict 

untenable.  
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ARGUMENT 

I. THE DUE DILIGENCE REQUIREMENT IS ANTITHETICAL TO 

BRADY.  
 

Rejecting the due diligence requirement would not “expand Brady 

beyond its well-established bounds.”  Appellee’s Br. 35.  To the contrary, 

Appellee’s ill-conceived requirement is exactly the distortion of Brady 

the Supreme Court has cautioned against: a “rule . . . declaring 

‘prosecutor may hide, defendant must seek,’” which is “not tenable in a 

system constitutionally bound to accord defendants due process.”  Banks 

v. Dretke, 540 U.S. 668, 696 (2004).  It therefore has no place in the 

Brady inquiry.  

A. Any failure to disclose material evidence constitutes a 

Brady violation. 

The Commonwealth does not dispute that there are only “three 

components of a true Brady violation.”  Strickler v. Greene, 527 U.S. 263, 

281 (1999).  However, in arguing for its own mistaken reading of Brady, 

Appellee relies on a snippet of out-of-context language from a pre-

Strickler decision.  See Appellee’s Br. 34 (quoting Kyles v. Whitley, 514 

U.S. 419, 437 (1995)).   While the Kyles Court referred in passing to the 

prosecutor’s “burden” to disclose Brady material “unknown to the 

defense,” 514 U.S. at 437, these four words did not transform a test of 

the prosecutor’s actions into a test of the defendant’s.  Indeed, nothing 

in Kyles, or any other Brady decision, charges the defense with 

Appellee’s proposed burden.  Rather, a defendant’s lack of knowledge of 



3 
 

exculpatory evidence is merely sufficient — not necessary — to trigger 

the prosecutor’s own duty of disclosure.  See id. at 438 (characterizing 

“the prosecution’s responsibility . . . to disclose” as “inescapable”); see 

also Banks v. Reynolds, 54 F.3d 1508, 1517 (10th Cir. 1995).1   

This isolated phrase does not create, as some lower courts have 

mistakenly suggested, an implied due diligence requirement.2  See, e.g., 

Kutzner v. Cockrell, 303 F.3d 333, 336 (5th Cir. 2002).  Properly “[r]ead 

in context, this language is meant to define the prosecution’s duty both 

to become aware of evidence in the government’s possession and to 

weigh the materiality of evidence.”  People v. Chenault, 845 N.W.2d 731, 

737 (Mich. 2014).  In fact, the Court’s very next sentence demands that 

“the prosecution, which alone can know what is undisclosed, must be 

assigned the consequent responsibility to gauge the likely net effect of 

all such evidence and make disclosure when the point of [materiality] is 

reached.”  Kyles, 514 U.S. at 437 (emphases added).  

As the parties agree, that point has been reached.  See J.A. 

17.  And because the defense’s efforts do not bear on the materiality of 

suppressed evidence, a lack of diligence cannot excuse the prosecutor’s 

“breach of [her] broad obligation to disclose.”  Strickler, 527 U.S. at 281. 

                                                           
1 Regardless, Appellee is wrong that the defense possessed “knowledge of the evidence 

at issue,” Appellee’s Br. 35; cf. J.A. 17, 49.  This assertion conflates awareness of facts 

which may lead to favorable evidence with knowledge of the favorable evidence itself. 
2 The Court has used the phrase “unknown to the defense” only one other time.  See 

United States v. Agurs, 427 U.S. 97, 103 (1976).  For similar reasons, this isolated 

language does not imply any due diligence requirement. 
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B. The defendant’s efforts to obtain evidence are irrelevant 

to whether it was “suppressed.” 

Without citing the Supreme Court once in its analysis, see 

Appellee’s Br. 37–41, Appellee next alleges that if facts known to the 

defense could lead to exculpatory evidence, that evidence is “not 

suppressed under Brady,” Appellee’s Br. 37.  Not only does this claim 

lack any basis in the Brady doctrine, it outright contradicts it.  

“The Supreme Court has at least twice rejected arguments 

similar to [Appellee’s] assertion that the defense must make reasonable 

efforts to locate Brady materials” to satisfy Brady’s suppression 

prong.  People v. Bueno, 409 P.3d 320, 328 (Colo. 2018).  In Strickler, 

despite finding that defense counsel “must have known” of the 

interviews at issue, the Court still held that records of those interviews 

“had been suppressed.”  527 U.S. at 285.  And in Dretke, the Court 

dismissed a similar reading of “suppression,” insisting instead that “[its] 

decisions lend no support to the notion that defendants must scavenge 

for hints of undisclosed Brady material.”  540 U.S. at 695. 

In light of these precedents, Appellee’s “public records” argument 

must also fail.  See Appellee’s Br. 41–43.  The location of suppressed 

evidence does not extinguish the “prosecution’s obligation to turn over 

the evidence in the first instance.”  Reynolds, 54 F.3d at 1517.  Nor does 

it change the fact that when Brady material “is in the State’s possession, 

it is ordinarily incumbent on the State to set the record 
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straight.”  Dretke, 540 U.S. at 676.  Simply put, “if the State failed under 

a duty to disclose the evidence, then its location in the public record . . . 

is immaterial.”  Johnson v. Dretke, 394 F.3d 332, 337 (5th Cir. 2004) 

(citing Dretke, 540 U.S. at 692).  

In short, “[o]nly when the government is aware that the defense 

counsel already has the [Brady] material in its possession should it be 

held to not have ‘suppressed’ it . . . .  Any other rule presents too slippery 

a slope.”  Dennis v. Sec’y, Pa. Dept of Corr., 834 F.3d 263, 292 (3d Cir. 

2016) (en banc). 

C. A due diligence requirement is incompatible with Brady’s 

fundamental goals. 

Appellee cannot escape that the due diligence requirement 

“corrupt[s] . . . the truth-seeking function of the trial process.”  Agurs, 

427 U.S. at 104; see Appellant’s Br. 26–29.  Instead, it simply ignores 

the incongruence of its proposed rule with Brady’s “search for truth.”  

Strickler, 527 U.S. at 281.  Appellee does, however, acknowledge Brady’s 

other motivating principle — securing a fair trial for criminal 

defendants.  Appellee’s Br. 44–45; see Brady v. Maryland, 373 U.S. 83, 

87 (1963).  Yet it excuses the damage its due diligence rule does to “the 

fairness that [Brady] is designed to protect,” Chenault, 845 N.W.2d at 

738, misconstruing Supreme Court precedent and offering in Brady’s 

stead only a dubious alternative.  
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1. Brady operates to mitigate prosecutorial advantage. 

Appellee correctly observes that Brady does not mandate a “trial 

‘between two equal parties.’” Appellee’s Br. 45 (quoting Wardius v. 

Oregon, 412 U.S. 470, 480 (1973) (Douglas, J., concurring)).  Given the 

“awesome power of indictment and the virtually limitless resources of 

government investigators,” Wardius, 412 U.S. at 480, such an endeavor 

would certainly be in vain.   

But Brady serves a more modest but no less worthy goal — “to 

redress the advantage that inheres in a government prosecution.”  See 

id.  Appellee asks this Court to “dilute Brady’s equalizing impact on 

prosecutorial advantage by shifting the burden to satisfy the claim onto 

defense counsel.”  Dennis, 834 F.3d at 290.  Such a rule licensing the 

suppression of favorable, material evidence cannot “promise defendants 

a ‘trial resulting in a verdict worthy of confidence.’”  Appellee’s Br. 45 

(quoting Kyles, 514 U.S. at 434).  

2. Appellee misconstrues Scanlon’s straightforward 

application of Brady. 

 Despite the Commonwealth’s hyperbolics, Susan Scanlon asks for 

neither a “general right to criminal discovery” nor a replacement to “the 

traditional system of adversarial trials.”  Appellee’s Br. 46–47.  She 

merely requests that this Court apply the Brady rule as the Supreme 

Court always has — free of a due diligence requirement.  See Appellant’s 

Br. 15–23.   
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Doing so will not create a general discovery right: after all, 

Brady’s scope has always been constrained by its own “materiality” 

requirement.  See, e.g., United States v. Bagley, 473 U.S. 667, 678 

(1985).  Because of this limitation, Brady does not require a prosecutor 

to reveal all “evidence favorable to the accused, no matter how 

insignificant.”  Id. at 675 n.7.  Rather, the only relevant “question is 

whether ‘the favorable evidence could reasonably be taken to put the 

whole case in such a different light as to undermine confidence in the 

verdict.’”  Strickler, 527 U.S. at 290 (quoting Kyles, 514 U.S. at 435).  The 

Commonwealth conceded here that such uncertainty in the verdict 

exists.  See J.A. 17.  There is no reason to proceed further.  

 Nor will refusing to impose a due diligence requirement diminish 

the adversarial nature of a criminal trial.  To be sure, “[b]y requiring the 

prosecutor to assist the defense in making its case, the Brady rule 

represents a limited departure from a pure adversary model.”  Bagley, 

473 U.S. at 675 n.6.  However, rejecting Appellee’s proposed addition to 

Brady would do nothing to expand this limited departure — it would 

simply maintain Brady’s status quo.  The prosecutor would retain every 

right to vigorously challenge the evidence and arguments presented by 

the defense.  And it would mean that all material evidence may enter 

into the proceeding, for each side to present and the factfinder to 

construe as they may. 



8 
 

3. An ineffective-assistance-of-counsel claim cannot 

adequately remedy a Brady violation. 

 Appellee also urges that defendants barred from Brady relief by 

its due diligence requirement may seek a remedy through an ineffective-

assistance-of-counsel claim.  See Appellee’s Br. 47–49.  This claim is not 

a feasible alternative to Brady. 

For one, “[t]he Brady rule is aimed at defining an important 

prosecutorial duty; it is not a tool to ensure competent defense 

counsel.”  Chenault, 845 N.W.2d at 738.  While Brady creates both a pre-

trial obligation for prosecutors and a remedy for defendants, ineffective-

assistance claims can only provide the latter.  Indeed, because such 

claims are wholly untethered from the prosecutor’s actions, they provide 

no incentive for her to disclose.  See Kate Weisburd, Prosecutors Hide, 

Defendants Seek: The Erosion of Brady Through the Defendant Due 

Diligence Rule, 60 UCLA L. Rev. 138, 179 (2012).   

Moreover, “[w]ith rare exception, a defendant must raise 

[ineffective-assistance] claims in a collateral proceeding, not on direct 

appeal.”  United States v. Edgar, 348 F.3d 867, 869 (10th Cir. 2003).  

Thus, instead of preemptively curing Brady violations through 

disclosure, Appellee’s alternative would conscript an imprisoned 

defendant into what may be years of collateral proceedings.  Not only 

that, an ineffective-assistance claim can only arise if the defendant later 

learns of suppressed Brady material herself — making this remedy 
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inaccessible to the defendant who never discovers her counsel’s lack of 

diligence.  See Weisburd, supra, at 178. 

Finally, such claims require often-indigent defendants to 

overcome the “strong presumption that counsel’s conduct falls within 

the wide range of reasonable professional assistance.”  Strickland v. 

Washington, 466 U.S. 668, 689 (1984).  Under this exacting standard, 

“the cases in which habeas petitioners can properly prevail on the 

ground of ineffective assistance of counsel are few and far between.”  

Rogers v. Zant, 13 F.3d 384, 386 (11th Cir. 1994).  While defense 

counsel’s omissions “may provide the defendant with an independent 

[ineffective-assistance] claim,” the mere availability of this collateral 

claim “do[es] not relieve the prosecution of its obligation to disclose.”  

Commonwealth v. Tucceri, 589 N.E.2d 1216, 1221 (Mass. 1992). 

*   *   * 

“Unless, indeed, the adversary system of prosecution is to descend 

to a gladiatorial level unmitigated by any prosecutorial obligation for 

the sake of truth,” Kyles, 514 U.S. at 439, this Court should resist the 

Commonwealth’s downward pull, and reverse.  
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II. SCOTT SCANLON’S STATEMENTS ARE INADMISSIBLE 

UNDER AMES R. EVID. 801(d)(2)(E). 

A. Fed. R. Evid. 801(d)(2)(E) codified the common-law 

coconspirator exception, which applied only to unlawful 

joint ventures. 

The Commonwealth correctly notes that the Federal Rules of 

Evidence (“FRE”) codified the common law.  Appellee’s Br. 20.  However, 

common-law authority is clear that the coconspirator exception 

extended only to statements made during and in furtherance of illegal 

enterprises.  See, e.g., Thomas Starkie, A Practical Treatise on the Law 

of Evidence 403 (4th ed. 1832); 1 Samuel M. Phillipps, A Treatise on the 

Law of Evidence 199–200 (3d ed. 1849); see also 30B Charles Alan 

Wright et al., Fed Prac. & Proc. Evid. § 6778 (2018 ed.) (“[C]ourts [must] 

remain vigilant so that [the exception] does not become impermissibly 

unmoored from its foundations.  After all, Rule 801(d)(2)(E) uses the 

term ‘conspiracy’ — a term that has unmistakably illicit undertones.”). 

Appellee offers no evidence to support its erroneous view to the 

contrary.  Nor can it cite a single case predating the FRE’s adoption that 

actually applied the coconspirator exception to a lawful 

venture.  Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917), on 

which Appellee mistakenly relies for its broad reading of the exception, 

Appellee’s Br. 16, 20–22, concerned an alleged conspiracy to unionize a 

West Virginia mine through “unlawful and malicious methods.”  245 

U.S. at 259. 
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Hitchman Coal held only that the conspiracy’s “element of 

illegality [could] be shown by the [hearsay] 

declarations themselves.”  Id. at 249.  That is, it was “not necessary to 

show by independent evidence that the combination was criminal or 

otherwise unlawful.”  Id.  Thus, the case did not extend the exception to 

lawful joint ventures; it simply outlined the method by which a 

conspiracy’s illegality could be proved.  And though the Court noted in 

dicta that the coconspirator exception “originated in . . . the principle” 

that individuals engaged in a “lawful or unlawful” joint enterprise 

become agents of one another, id., it was merely describing the general 

principle underlying the rule — not defining the coconspirator 

exception’s scope.   

Appellee likewise misreads Hitchman Coal’s statement that 

although “[t]he rule of evidence is commonly applied in criminal cases, 

[it] is of general operation.”  Id.  The Court was simply acknowledging 

the longstanding rule that the exception is available in both criminal 

and civil cases to admit statements made in furtherance of unlawful 

conspiracies.  See, e.g., Bourjaily v. United States, 483 U.S. 171, 175 

(1987) (noting that the exception applies in both “a criminal case” and 

“a civil case”).  Indeed, this observation was particularly appropriate to 

the facts of Hitchman Coal, a civil case involving statements made in 

furtherance of an unlawful conspiracy.  See 245 U.S. at 232. 
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Mindful of this paucity of authority, Appellee turns to the 

“common law justifications for Rule 801(d)(2)(E).”  Appellee’s Br. 20.  

Specifically, Appellee posits that the “agency principles underlying 

801(d)(2)(E) are equally applicable to lawful and unlawful joint 

ventures.”  Appellee’s Br. 22.  

This too is unavailing.  The hypothetical limits of the 

coconspirator exception’s underlying principles do not demarcate the 

exception’s extent.  At common law, the exception applied only to 

statements made during and in furtherance of unlawful ventures.  See 

Appellant’s Br. 35–39.  The drafters of the federal rule made clear that 

although the agency theory provided the original basis for the 

coconspirator exception, it “ought not to serve as a basis for admissibility 

beyond that already established.”  Fed. R. Evid. 801(d)(2)(E) advisory 

committee’s note.  

B. The plain meaning of “conspiracy” controls the scope of 

Ames R. Evid. 801(d)(2)(E). 

The coconspirator exception’s common-law definition is embodied 

in the plain text of Ames R. Evid. 801(d)(2)(E).  Contrary to Appellee’s 

assertion, see Appellee’s Br. 25, “[i]n determining the scope of a statute, 

[courts] look first to its language, giving the words used their ordinary 

meaning.”  Moskal v. United States, 498 U.S. 103, 108 (1990) (citations 

omitted).  And by its plain meaning, 801(d)(2)(E)’s use of the term 

“conspiracy” necessitates a joint venture “to commit an unlawful 
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act.”  Conspiracy, Black’s Law Dictionary (10th ed. 2014). 

The differences between conspiracy as a substantive offense and 

conspiracy as an evidentiary concept do not imply that an 801(d)(2)(E) 

conspiracy can be lawful.  As Appellee notes, United States v. Barnes, 

604 F.2d 121, 156 (2d Cir. 1979), does recognize that the evidentiary 

definition is different — but in only one respect.  “[W]here the parties 

are engaged in a ‘concert of action’ or ‘joint venture’ involving criminal 

conduct, out-of-court declarations are admissible even though the 

indictment does not charge conspiracy.”  Id. (emphasis added).  The 

Senate Report’s use of “joint venture” was intended to make this same 

distinction.  See S. Rep. No. 93-1277, at 7073 (1974); Appellant’s Br. 37–

38.  In addition, the burden of proving an evidentiary conspiracy is lower 

than it is to prove the substantive crime.  See Bourjaily, 483 U.S. at 175.  

However, Appellee fails to explain why either of these differences should 

untether a “conspiracy” from its inherent illegality.  See Appellee’s Br. 

26–29. 

C. The vast majority of case law applies the exception only to 

statements made in furtherance of unlawful ventures. 

The Commonwealth contends that “at least seven” circuits have 

extended 801(d)(2)(E) to lawful joint enterprises.  Appellee’s Br. 18.  But 

if there are cases where the Second, Third, Sixth, or Seventh Circuits 

extended 801(d)(2)(E) to lawful joint ventures, Appellee neglected to cite 

them.  Indeed, every case it cites from those circuits applied the 
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coconspirator exception to statements made in furtherance of clearly 

unlawful activity.  See United States v. Porter, 933 F.2d 1010, 1991 WL 

85290, at *1 (6th Cir. 1991) (recordings of agreement to purchase ten 

kilograms of cocaine); Gov’t of the Virgin Islands v. Brathwaite, 782 F.2d 

399, 403 (3d Cir. 1986) (renting “a plane that could carry a large 

quantity of marijuana and cocaine”); United States v. Bucaro, 801 F.2d 

1230, 1231 (10th Cir. 1986) (scheduling the purchase of two kilograms 

of cocaine); United States v. Coe, 718 F.2d 830, 833 (7th Cir. 1983) 

(attempting to make a “large purchase” of marijuana). 

Granted, some of these cases refer to the exception as applying to 

“joint ventures” or “joint enterprises.”  See, e.g., Coe, 718 F.2d at 836.  

But as evinced by its usage in the Senate Report and borne out in case 

law, “joint venture” is a term of art that distinguishes mere cooperative 

unlawful activity from the substantive crime of conspiracy.  See, e.g., 

United States v. Trowery, 542 F.2d 623, 627 (3d Cir. 1976).  The Second, 

Third, Sixth, and Seventh Circuits thus did not use this language to 

apply 801(d)(2)(E) to statements made in furtherance of lawful joint 

ventures.  

Appellee nevertheless argues that “[f]ederal cases that referenced 

illegality” to limit the scope of the coconspirator exception “did so only 

because the facts of those cases happened to involve illegal, as opposed 

to legal, joint ventures.”  Appellee’s Br. 19.  This reasoning is 
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unpersuasive, especially given 801(d)(2)(E)’s clear text and the scope of 

the exception at common law.  It implies that every time a court 

formulates the exception, it notes the venture’s illegality not to 

accurately state the governing rule, but simply to add color to the 

opinion.  If 801(d)(2)(E) did extend to lawful joint enterprises, references 

to criminality would be unnecessary. 

D. The need for reliable evidence counsels against extending 

the exception to lawful joint ventures. 

Although the coconspirator exception “is most often invoked in 

conspiracy cases in which the proof would otherwise be very difficult,” 

United States v. Gil, 604 F.2d 546, 549 (7th Cir. 1979), it does not follow 

that the evidence brought in by the exception is “reliable.”  Appellee’s 

Br. 23.  Unlike “numerous [other] exceptions to the hearsay rule,” David 

Davenport, The Confrontation Clause and the Co-Conspirator Exception 

in Criminal Prosecutions: A Functional Analysis, 85 Harv. L. Rev. 1378, 

1384 (1972), coconspirator statements are “presumptively unreliable,” 

see Bourjaily, 483 U.S. at 180.   They are instead admitted to estop 

defendants from disavowing them.  See Fed. R. Evid. 801(d)(2) advisory 

committee’s note.  This theory of adversarial fairness is “unrelated to 

the trustworthiness of the evidence itself.”  Davenport, supra, at 1384.  

Expanding 801(d)(2)(E) to encompass lawful enterprises would thus 

impermissibly  “open[] American courts to a vast universe of unreliable 

hearsay.”  Ben Trachtenberg, Confronting Coventurers: Coconspirator 
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Hearsay, Sir Walter Raleigh, and the Sixth Amendment Confrontation 

Clause, 64 Fla. L. Rev. 1669, 1713 (2012). 

CONCLUSION 

This Court should reverse and remand for a new trial. 
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