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QUESTIONS PRESENTED 

1. Whether, to establish a violation of the prosecution’s obligations 

under Brady v. Maryland, 373 U.S. 83 (1963), a criminal defendant 

must demonstrate that she did not know of — or could not in due 

diligence have known of — the suppressed evidence. 

2. Whether the coconspirator exception to the hearsay rule, as set forth 

in Ames R. Evid. 801(d)(2)(E), permits the admission of the two 

recorded statements of Scott Scanlon. 
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OPINIONS BELOW 

 The trial court’s unreported final judgment and sentence order is 

reproduced at J.A. 58.  The court’s order denying appellant’s motion in 

limine is reproduced at J.A. 8.   The court’s ruling on appellant’s motion 

for judgment as a matter of law or, in the alternative, for a new trial is 

reproduced at J.A. 19–20. 

JURISDICTIONAL STATEMENT 

The trial court’s final judgment was entered on October 15, 

2018.  J.A. 58.  Appellant timely appealed on October 25, 2018.  J.A. 59.  

This Court has jurisdiction pursuant to Ames Gen. Laws ch. 28, § 1291.   

RELEVANT PROVISIONS 

U.S. Const. amend. XIV and Ames R. Evid. 801(d)(2)(E), as well 

as other pertinent provisions, are reprinted in the Appendix. 
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STATEMENT OF THE CASE 

A Family Company’s Struggle for Survival  

The late Scott Scanlon and his sister, appellant Susan Scanlon, 

owned and operated Scanlon Firearms, a fully licensed firearms dealer 

in the City of Volantis.  J.A. 46.  The shop had been in Scott and Susan’s 

family since the 1970s.  Id.  However, this once-thriving business had 

difficulty keeping up with the demands of the internet age.  

On May 22, 2016, Scanlon Firearms’ Blaze device recorded a 

discussion between the two siblings regarding the shop’s recent troubles.  

J.A. 40.  In it, Scott lamented that online gun-sellers — subject to fewer 

restrictions than his own brick-and-mortar store — were siphoning 

away their business.  Id.  He worried that Scanlon Firearms would soon 

go under, but Susan was “sure [they would] think of something.”  Id. 

The store’s Blaze recorded another of the Scanlons’ conversations 

on September 15th, 2016.  In it, Scott asked Susan whether she had 

placed an order for “new gun drills and files.”  J.A. 41.  These machining 

tools are necessary for fixing guns and boring gun barrels, two services 

key to the Scanlons’ business.  J.A. 42.  But Susan reminded him of the 

store’s poor financial straits: “Scott, you know I’ve been putting off 

ordering new tools until business picks up.”  J.A. 41.  “Yeah, I know.  We 

need to make sure we’ll get our money’s worth out of anything we buy 

for the shop,” he replied.  Id. 
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Scott’s Dubious Solution 

The following November, Ames State Police Detective Jay J. 

Jones noticed an “unusual uptick” in gun seizures from minors in North 

Volantis.  J.A. 25.  The previous three weeks had seen nine such seizures 

of illicit firearms.  J.A. 25–26.  Each of the recovered guns was a 9-

millimeter handgun with its serial number filed off.  J.A. 26–27.   

In response, Detective Jones was sent to patrol North Volantis on 

the night of December 4, 2017.  J.A. 29.  Around 8:00 PM, he observed 

someone engaging in a “hand-to-hand transaction.”  Id.  According to 

Jones, an individual handed a 16-year-old male, D.S., “something” in 

exchange for cash.  J.A. 30.  Jones was at “quite a distance” when he 

“thought” he saw this exchange.  Id.  He “couldn’t tell what, if anything 

was exchanged for money.”  Id.   

Jones and his partner stopped D.S. soon after.  Id.  The officers 

conducted a “pat frisk,” which revealed a 9-millimeter Smith & Wesson 

handgun with a scratched-off serial number.  Id.  D.S. said that he had 

“just purchased it on the street for cash.”  J.A. 31.  He later identified 

Scott as the seller from a photo lineup.  J.A. 54.   

Into the Dark Web 

Following the uptick in firearms seizures, police trawled the 

“dark web” for leads.  J.A. 37–38.  They found posts from a purported 

gun dealer, one “Precious Emerson,” who was offering “to sell 
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anonymous handguns to anyone, any age in Volantis.”  J.A. 38.   

Detectives then sifted through the social media accounts of the 

minors from whom guns had been confiscated, and they found mentions 

of Scanlon Firearms’ email address.  J.A. 34.  The police used this 

information to justify installing a pen/trap system on the shop’s Blaze 

device to monitor “precisely when that device was being used.”  J.A. 35–

36.  They saw that each time “Precious Emerson” posted, the Blaze was 

connected to the internet and communicating with the dark web.  J.A. 

38. 

Using geographic tracking data obtained from Scanlon Firearms’ 

internet service provider, Jones learned that on the evening of the D.S. 

transaction, the store’s Blaze device had traveled from Scanlon 

Firearms, to the site of the sale, and back.  J.A. 32–33.  Based on an 

examination of the dark-web posts and relevant Blaze metadata, the 

police determined that Scott was the “primary salesperson” of the guns 

to minors.  J.A. 45. 

The Police Raid 

Acting on the fruits of their virtual surveillance, police obtained 

a warrant to search Scanlon Firearms.  J.A. 43.  Inside, police located 

the Blaze device they had been monitoring, along with several 9-

millimeter handguns with shaved-off serial numbers, a safe containing 

hundred-dollar bills, and gun-machining equipment.  Id.  In Scott’s 
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work area, the police found a collection of works by Ralph Waldo 

Emerson.  J.A. 44.  They thoroughly examined Susan’s workspace and 

“found a copy of a song called ‘Precious,’” which was also the most-played 

title on her MP3 playlist.  Id. 

Police then found gun shavings in a trash can beneath Susan’s 

desk and in the soles of a pair of sneakers, which Susan volunteered 

were hers.  J.A. 43, 49.   They also discovered bills of sale that they 

believed were for the guns they had just confiscated.  Id.  The bills 

showed that Susan had signed for a delivery of ten Smith & Wesson 

handguns.  J.A. 44. 

 Ames police arrested both Scott and Susan.  J.A. 16.  On January 

6, 2018, the pair were indicted in Ames Superior Court.  J.A. 2–3.  For 

selling a handgun to D.S., Scott was indicted on one count of unlawfully 

selling a firearm to a juvenile, in violation of Ames Gen. Laws ch. 140, § 

130.  J.A. 2.  Susan and Scott were both indicted for conspiracy to sell a 

firearm to a juvenile, in violation of Ames Gen. Laws ch. 274, § 7 and ch. 

140, § 130.  J.A. 3.  However, a little more than a month before trial, 

Scott died of “an accidental self-inflicted gunshot wound.”  J.A. 4.  The 

charges against him were accordingly dropped.   J.A. 5.  

Sabotage by Typo  

Susan’s trial began on September 5, 2018.  J.A. 16.  Her defense 

counsel, Jesse Vazquez, ended his opening statement with the 
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centerpiece of his case: that “it wasn’t Sue who had gun metal residue 

in her shoes when the police did their search of the gun shop.”  J.A. 23.  

Vasquez’s statement was based entirely on Detective Jones’s police 

report, which stated that gun shavings were found in “[a] pair of men’s 

sneakers, size 9.”  J.A. 49.   

But this report — as the prosecution was well aware — contained 

a critical typographical error.  J.A. 50.  Jones had actually discovered 

the gun shavings in a pair of women’s shoes, not men’s.  J.A. 49.  The 

prosecution had failed to disclose this crucial mistake to the 

defense.  Id.  Instead, Vasquez had to learn of it from Jones himself — 

while he was on the witness stand.  Id.   

Faulty Accounting 

A key witness for the prosecution was also under legal scrutiny: 

the Scanlons’ accountant, Griffin Stone.  J.A. 16.  Shortly before Susan’s 

trial, the Ames Securities Division sent to the Attorney General’s Office 

a civil complaint set to be filed against him the next day.  J.A. 17.   

The Scanlons thought little of Stone.  Their Blaze device had once 

recorded Susan calling Stone a “scam artist.”  J.A. 15.  Scott apparently 

felt the same:  “Yeah, that guy is one dirty S.O.B.,” he said, “hustling old 

ladies for their Social Security money.”  J.A. 16.  And while being taken 

into custody, Scott also said to Jones, “You know that guy Griffin Stone 

you’re talking about, you know he’s into some shady stuff, right?”  Id. 
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Those prosecuting Susan learned of the Commonwealth’s charges 

against Griffin Stone in their office’s weekly roundup email.  Id.  But 

without ever sharing this development with the defense, J.A. 17, the 

prosecution called Stone as a witness in Susan’s trial the very next 

day, J.A. 55.  Stone testified that in 2017, while he was preparing 

Scanlon Firearms’ tax returns, Susan gave him an envelope containing 

cash.  J.A. 57.  According to his testimony, on the envelope, someone had 

written the words “Young Guns” and listed a ledger of some sales.  Id.  

Stone alleged this was Susan’s handwriting.  Id.  

 The jury never learned that the Commonwealth had pending 

charges against Stone during his testimony.  J.A. 17–18. 

Proceedings Below 

 Before trial, Susan moved in limine to prevent the admission of 

her brother’s recorded statements under Ames R. Evid. 801(d)(2)(E), 

contending that they were inadmissible because they were made in 

furtherance of a non-criminal business venture, Scanlon Firearms.  J.A. 

6–7.  The court denied Susan’s motion, holding that the statements were 

“at minimum, made in connection with the Scanlons’ lawful gun 

business,” and so presumably admissible under 801(d)(2)(E).  J.A. 8.   

At the close of the Commonwealth’s presentation, Susan moved 

for judgment as a matter of law.  J.A. 9.  The court denied her motion. 

J.A. 10.  After the jury rendered a guilty verdict, J.A. 21, Susan renewed 
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her motion, J.A. 11–12.  She argued first that the court erred by 

admitting Scott’s statements under 801(d)(2)(E).  In the alternative, 

Susan contended, she was entitled to a new trial under Brady v. 

Maryland, 373 U.S. 83 (1963), because the prosecution had suppressed 

exculpatory or impeaching material: the police report typo and the 

investigation of Stone.  J.A. 11–12.  The court rejected Susan’s 

evidentiary claim.  J.A. 19.  As to her Brady claim, the court held that 

because Susan “knew or should have known” of the relevant evidence, 

the prosecution had not “withheld” it.  J.A. 19–20.   

On October 25, Susan filed a timely appeal.  J.A. 59.  The parties 

have stipulated that both Detective Jones’s typo as well as the 

Commonwealth’s investigation of and suit against Griffin Stone are 

Brady material, and are either exculpatory or impeaching for the 

purposes of the Brady analysis.  J.A. 18.  This Court granted review on 

November 16.  J.A. 60. 
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SUMMARY OF ARGUMENT 

Prosecutorial misconduct plagues our nation — and the 

Commonwealth of Ames is no safe haven.  

Scott Scanlon’s untimely death sunk the case the Commonwealth 

had so carefully built against him.  Though it had limited evidence of 

her involvement, the prosecution then placed Scott’s sister Susan in its 

crosshairs.  They targeted her with little regard for her right to due 

process.   

The decision below excused the prosecution’s Brady violations, 

contravened the Ames Rules of Evidence, and generated a defective 

verdict.  This Court must reverse. 

I. Constitutional due process obligates criminal prosecutors to 

disclose all favorable evidence to the defense.  See Brady v. Maryland, 

373 U.S. 83, 87 (1963).  The Supreme Court has affirmed time and again 

that these obligations fall solely on the shoulders of the prosecution.  

However, the trial court’s rule required Susan Scanlon to demonstrate 

that she would have failed to discover the suppressed material evidence 

even with due diligence.  Because this “due diligence requirement” has 

no basis in the text or spirit of Brady — and would have devastating 

consequences in practice — this Court should decline to adopt this 

groundless addition to Brady’s three-part test. 

    A. It is the prosecutor’s affirmative and “inescapable” duty to 
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disclose all favorable evidence to the defense.  Kyles v. Whitley, 514 U.S. 

419, 437 (1995).  This obligation stands independent of what the 

defendant knew or should have known.  The Supreme Court has thus 

declined to impose a due diligence requirement on defendants, and many 

of the lower courts that had previously adopted a due diligence 

requirement have since come to reject it. 

   B. Furthermore, a due diligence requirement is antithetical to the 

end that Brady seeks to achieve: a criminal justice system in which 

justice, not victory, is the ultimate object.  But the trial court’s rule tips 

the scales of justice against the defendant.  It demands that she must 

demonstrate what she did not or could not have known — an 

unnecessary and onerous task.  And by providing prosecutors with a 

ready excuse to shield material evidence from the eyes of the jury, a due 

diligence requirement impedes the jury in its truth-seeking mission.  

These outcomes plainly do not sound in the Brady doctrine. 

    C. Finally, imposing a due diligence requirement inflicts grave 

practical consequences on the criminal justice system.  It poses a vague 

and unworkable standard, undermines public confidence in the 

Commonwealth’s impartiality, and ignores the realities of attorney-

client interactions. 

   In sum, any rule that amounts to “‘prosecutor may hide, 

defendant must seek,’ is not tenable in a system constitutionally bound 



11 
 

to accord defendants due process.”  Banks v. Dretke, 540 U.S. 668, 696 

(2004).  The due diligence requirement is just such a rule.  This Court 

should therefore reverse. 

II. Scott Scanlon’s statements are inadmissible under Ames R. Evid. 

801(d)(2)(E).  The coconspirator exception to the hearsay rule admits 

only statements made “during and in furtherance of [a] conspiracy.”  Id.  

However, in denying Susan’s motion in limine, the lower court ruled that 

Scott’s statements “were, at minimum, made in connection with the 

Scanlons’ lawful gun business and . . . thus admissible.”  J.A. 8.  In doing 

so, the court contravened the long-standing rule that 801(d)(2)(E) 

applies only to statements made in furtherance of unlawful ventures.  

    A. Statements made in furtherance of lawful joint ventures are 

inadmissible under Ames R. Evid. 801(d)(2)(E).  First, the text of Rule 

801(d)(2)(E) requires illegality.  It applies solely to statements made in 

furtherance of a “conspiracy,” and a non-criminal conspiracy is a 

contradiction in terms.  Second, the scope of the coconspirator exception 

at common law extended only to statements made in furtherance of 

illegal ventures.  Third, as borne out by the legislative history of 

801(d)(2)(E)’s federal counterpart, the Rule’s drafters intended to simply 

codify the exception’s common-law formulation.  Fourth, federal courts 

have almost uniformly limited application of 801(d)(2)(E) to illegal 

ventures.  The three circuits that have extended the exception to 



12 
 

statements made in furtherance of a lawful enterprise have done so in 

reliance on dicta, misinterpretations of the drafters’ intent, and the 

mistakes of their sister circuits.  Finally, a broad reading of 801(d)(2)(E) 

would render other provisions of the Ames Rules of Evidence 

superfluous and increase the amount of unreliable evidence admitted at 

trial. 

    B. Given that the coconspirator exception requires illegality, the 

Commonwealth must prove that Scott’s statements were made “during 

and in furtherance” of a conspiracy involving Susan.  They have not done 

so.  First, the statements themselves do not tend to demonstrate that a 

conspiracy existed when Scott’s statements were recorded.  Second, the 

Government has not offered any independent evidence to indicate that 

Scott and Susan were members of a conspiracy at that time.  And third, 

even if a conspiracy eventually developed, that does not permit the 

admission of statements made before it began. 

    C. The trial court committed reversible error by admitting Scott’s 

statements.  Those statements were the only direct evidence of 

communication between Scott and Susan even tangentially related to 

the alleged conspiracy and unduly influenced the jury at trial.  This was 

not harmless error.  Accordingly, this Court should reverse. 
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ARGUMENT 

I. THE DUE DILIGENCE REQUIREMENT CONTRAVENES THE 

CONSTITUTIONAL DUTY THAT BRADY IMPOSES UPON THE 

PROSECUTION. 
 

In Brady v. Maryland, 373 U.S. 83, 87 (1963), the Supreme Court 

announced that “suppression by the prosecution of evidence favorable to 

an accused . . . violates due process where the evidence is material either 

to guilt or to punishment, irrespective of the good faith or bad faith of 

the prosecution.”  The Court has since clarified that “[t]here are three 

components of a true Brady violation: [1] The evidence at issue must be 

favorable to the accused, either because it is exculpatory, or because it 

is impeaching; [2] that evidence must have been suppressed by the 

State, either willfully or inadvertently; and [3] prejudice must have 

ensued.”  Strickler v. Greene, 527 U.S. 263, 281 (1999). 

Here, the prosecution failed to disclose both Detective Jones’s 

typographical error and the State’s ongoing investigation of Griffin 

Stone, thereby suppressing evidence from the defense.  See J.A. 17–

18.  And, as the parties agree, the first and third Brady elements — 

favorability and materiality — are each established by the record.  See 

J.A. 18.  This should have marked the end of the Brady inquiry.  

 However, the decision below departed from this straightforward 

application of Brady by imposing a further “due diligence requirement” 

upon the defendant.  That is, the trial court required Susan Scanlon to 
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additionally prove that she neither knew nor could have known of the 

suppressed evidence through the exercise of due diligence.  See J.A. 20.  

 In doing so, the trial court improperly “add[ed] a fourth prong to 

the inquiry, contrary to the Supreme Court’s directive that [lower 

courts] are not to do so.”  Dennis v. Sec’y, Pa. Dep’t of Corr., 834 F.3d 

263, 293 (3d Cir. 2016) (en banc).  Put simply, “there is no ‘due diligence’ 

requirement in the Brady test.”  Archer v. State, 934 So. 2d 1187, 1203 

(Fla. 2006) (per curiam).  The Supreme Court “has never recognized 

[one] as part of Brady, let alone an exception to the mandate of Brady 

as this would clearly be.”  Dennis, 834 F.3d at 290.   

Nor would it: a defendant due diligence requirement has no place 

in the Brady analysis.  First, grafting this additional hurdle onto 

Brady’s three-part test dilutes the Court’s command that “the 

individual prosecutor has a duty to learn of any favorable evidence 

known to [those] acting on the government’s behalf.”  Kyles v. Whitley, 

514 U.S. 419, 437 (1995) (emphasis added).  Second, the due diligence 

requirement subverts the core principles of fairness and truth-seeking 

underlying the Brady doctrine.  See, e.g., Brady, 373 U.S. at 87–89.  And 

third, rejecting the requirement will best “serve to justify trust in the 

prosecutor” and promote the integrity of the criminal justice 

system.  Kyles, 514 U.S. at 439.  Therefore, this Court, “which review[s] 

denial of a mistrial based on Brady violations de novo,” e.g., United 
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States v. Howell, 231 F.3d 615, 624 (9th Cir. 2000), should reverse. 

A. The due diligence requirement has no basis in — and 

indeed conflicts with — Brady and its progeny. 
 

A Brady claim poses a single question: whether “the State 

violate[d] a defendant’s right to due process” by “withhold[ing] evidence 

that is favorable to the defense.”  Smith v. Cain, 565 U.S. 73, 75 

(2012).  The actions of the prosecutor alone determine the answer.  But 

the due diligence requirement shifts the inquiry instead to the 

defendant’s own actions and “relieves the government of its Brady 

obligations.”  United States v. Tavera, 719 F.3d 705, 711 (6th Cir. 

2013).  That directly contravenes the Supreme Court’s mandate, takes 

the Brady inquiry beyond its intended scope, and frustrates the 

doctrine’s original purpose. 

1. Under Brady, the prosecution has an affirmative 

obligation to disclose exculpatory or impeaching 

evidence.  
 

At bottom, Brady “requir[es] the prosecutor to assist the defense 

in making its case.”  United States v. Bagley, 473 U.S. 667, 675 n.6 

(1985).  Indeed, the “prosecution’s responsibility for failing to disclose 

known, favorable evidence rising to a material level of importance is 

inescapable.”  Kyles, 514 U.S. at 438; see also Strickler, 527 U.S. at 

281.  The Brady analysis therefore “place[s] the burden of obtaining 

favorable evidence squarely on the prosecutor’s shoulders.”  Dennis, 834 

F.3d at 290 (citing Kyles, 514 U.S. at 437).  It looks only to whether the 
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prosecutor has fulfilled her “absolute” duty to disclose.  Dennis, 834 F.3d 

at 290; see also United States v. Agurs, 427 U.S. 97, 107 (1976) (“[I]f the 

evidence . . . gives the prosecution notice of a duty to produce, that duty 

should equally arise even if no request is made.”). 

The prosecutor’s responsibility “to turn over [exculpatory or 

impeaching] evidence in the first instance stands independent of the 

defendant’s knowledge.”  Banks v. Reynolds, 54 F.3d 1508, 1517 (10th 

Cir. 1995).  That is, she may not shirk her “broad obligation to disclose” 

by alleging that a defendant either knew or should have known of a 

particular piece of Brady material.  Strickler, 527 U.S. at 281.  “Brady’s 

mandate and its progeny are,” after all, “entirely focused on 

prosecutorial disclosure, not defense counsel’s diligence.”  Dennis, 834 

F.3d at 290.  This is why the Court has characterized Brady violations 

as giving rise to “prosecutorial misconduct claim[s].”  Banks v. Dretke, 

540 U.S. 668, 691 (2004) (citing Strickler, 527 U.S. at 281–82). 

Imposing the prosecution’s burden upon the defense operates to 

lower the Government’s obligations beneath the “constitutional floor” 

that Brady has established.  United States v. Simpson, 845 F.3d 1039, 

1070 n.9 (10th Cir. 2017).  But the Supreme Court has consistently 

refused to reduce these obligations.  In fact, the entire trajectory of the 

Brady doctrine has been one of expanding, not contracting, the 

prosecutor’s duty to disclose.  See, e.g., Giglio v. United States, 405 U.S. 
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150, 154 (1972) (extending Brady to “nondisclosure of evidence affecting 

credibility”); Agurs, 427 U.S. at 106–07 (applying Brady’s mandate even 

absent any request by the defense); Kyles, 514 U.S. at 437 (broadening 

the prosecutor’s duty to divulge information held by all state actors, 

“including the police”); Dretke, 540 U.S. at 675–76 (explaining that 

“[w]hen [suppression occurs], it is ordinarily incumbent on the State to 

set the record straight”); Cone v. Bell, 556 U.S. 449, 469 (2009) (holding 

habeas claim for Brady violation was not barred by a State’s procedural 

rules).   

This expansion properly accounts for the “special role played by 

the American prosecutor.”  Strickler, 527 U.S. at 281; accord Dretke, 540 

U.S. at 696; Kyles, 514 U.S. at 439–440; Bagley, 473 U.S. at 675.  Unlike 

an “‘ordinary party to a controversy,’” a prosecutor is constitutionally 

bound to “search for truth” and safeguard the ideals of justice — not to 

secure a victory at any cost.1  Strickler, 527 U.S. at 281 (quoting Berger 

v. United States, 295 U.S. 78, 88 (1935)).  And because it must privilege 

these fundamental values, the prosecution “must be assigned the 

consequent responsibility to . . . make disclosure” of all Brady 

material.  Kyles, 514 U.S. at 437. 

  

                                                           
1 Indeed, the bar itself has come to consider adherence to Brady an ethical imperative, 

not merely a constitutional bare minimum.  See, e.g., Model Rules of Prof’l Conduct r. 

3.8(d) (Am. Bar Ass’n 2018). 
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2. The Supreme Court has repeatedly declined to shift 

the prosecution’s Brady obligations to criminal 

defendants.  
 

In addition to absolving the prosecutor of her constitutional 

obligations, a due diligence requirement wrongfully shifts “the burden 

of discovering exculpatory information [to] the defendant.”  Tavera, 719 

F.3d at 711.  But “whether a defendant knew or should have known of 

the existence of exculpatory evidence is irrelevant” to the Supreme 

Court’s Brady inquiry.  United States v. Quintanilla, 193 F.3d 1139, 

1149 (10th Cir. 1999); cf. People v. Chenault, 845 N.W.2d 731, 738 (Mich. 

2014) (“[I]f the Supreme Court wanted to articulate a diligence 

requirement, it would do so more directly.  It has not.”).  Under Brady, 

the defense lacks any obligation to obtain material evidence of which the 

prosecution is aware.  See, e.g., Amado v. Gonzalez, 758 F.3d 1119, 1135 

(9th Cir. 2014) (“The prosecutor’s obligation under Brady is not excused 

by a defense counsel’s failure to exercise diligence with respect to 

suppressed evidence.”). 

Indeed, in Dretke, the Supreme Court “rebuked [the Fifth Circuit 

for] relying on such a due diligence requirement to undermine the Brady 

rule.”  Tavera, 719 F.3d at 711 (citing Dretke, 540 U.S. at 668).  There, a 

habeas petitioner argued that prosecutors had failed to produce key 

Brady material at trial, including evidence that one Government 

witness “had been intensively coached by prosecutors,” and that another 
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had acted as “a paid police informant.”  540 U.S. at 675.2  The court 

below denied relief.  Id. at 688.  It contended that the petitioner “should 

have asked to interview” one of the witnesses based on his trial 

testimony, and that the witness could have furnished the exculpatory 

evidence the prosecutor failed to disclose.  Id. 

The Court rejected this distorted formulation of Brady.  It first 

noted that “[its own] decisions lend no support to the notion that 

defendants must scavenge for hints of undisclosed Brady material.”  Id. 

at 695 (emphasis added).  To the contrary, the accused are entitled to 

“‘presume that [prosecutors] have properly discharged their official 

duties.’”  Id. at 696 (quoting Bracy v. Gramley, 520 U.S. 899, 909 

(1997)).  The Court then stressed that postconviction relief was 

warranted despite the inaction of defense counsel, as the Government’s 

suppression constituted an “event[] or circumstance[] ‘external to the 

defense.’”  Id. (quoting Amadeo v. Zant, 486 U.S. 214, 222 (1988)).  With 

these principles in mind, Dretke thus concluded that the prosecutor’s 

“unwarranted concealment” of impeaching evidence — irrespective of 

any “lack of appropriate diligence” on the part of the accused — violated 

the petitioner’s right to due process.  Id. at 695–96. 

                                                           
2 Though arising as a habeas case, Dretke stressed that the assessment of “cause” in 

its habeas analysis directly “[c]orrespond[ed] to the second Brady component (evidence 

suppressed by the State).”  Id. at 691.  That is, “demonstrating ‘cause and prejudice’” 

for the habeas claim also “establish[ed] the elements of [the Brady] 

claim.”  Id.  Dretke’s habeas context thus has no bearing on its Brady exposition. 
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Dretke is but one decision in a line of cases where the Court has 

refused to penalize defendants for a lack of “diligence.”  In Agurs, for 

example, the Court announced that the absence of a request for 

favorable evidence did not discharge the prosecution of its Brady 

obligations.  See 427 U.S. at 107.  A decade later, Bagley likewise 

dismissed the idea that the Government could exploit a more rigorous 

test for materiality under Brady when defense counsel neglected to 

make such a request.  See 473 U.S. at 682.  And in Strickler, the Court 

emphasized that a criminal defendant’s reliance on a prosecutor’s “open 

file policy” excused his failure to raise a Brady claim earlier in a 

postconviction proceeding.  See 527 U.S. at 286–89.  Taken together, 

these cases make clear that the Supreme Court has carefully avoided 

placing any further conditions on a criminal defendant’s inviolable right 

to Brady material. 

3. Lower courts have turned against the due diligence 

requirement. 
  

Although some federal circuits and state supreme courts have at 

one point applied a due diligence requirement, a significant number 

have abandoned the requirement following the Court’s decisions in 

Dretke and Strickler.  See, e.g., Tavera, 719 F.3d at 712; Dennis, 834 F.3d 

at 291–92; Lewis v. Conn. Comm’r of Correction, 790 F.3d 109, 121 (2d 

Cir. 2015); Chenault, 845 N.W.2d at 736–39; State v. Reinert, 419 P.3d 

662, 665 n.1 (Mont. 2018); People v. Bueno, 409 P.3d 320, 328 (Colo. 
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2018); cf. Tempest v. State, 141 A.3d 677, 696 n.12 (R.I. 2016) (Suttel, 

C.J., concurring in part and dissenting in part) (noting that the Rhode 

Island Supreme Court had not applied a due diligence requirement since 

Dretke, despite a stray pre-Dretke opinion imposing one).   

The Sixth Circuit’s decision in Tavera is particularly 

illustrative.  The court acknowledged that “[p]rior to [Dretke], some 

courts, including the Sixth Circuit . . . were avoiding the Brady rule and 

favoring the prosecution with a broad defendant-due-diligence 

rule.”  719 F.3d at 712.  Nevertheless, the Court of Appeals overruled its 

earlier opinions, emphasizing that “the clear holding in [Dretke] should 

have ended that practice.”  Id.  It elected to “follow[] the Supreme Court 

in Brady, Strickler, and the recent [Dretke] case,” and “decline[d] to 

adopt the due diligence rule” because it was “based on earlier, erroneous 

cases.”  Id. 

Likewise, the D.C. Circuit has rejected its prior suggestion that a 

lack of “reasonable pre-trial preparation by the defense” might excuse a 

Brady violation.  In re Sealed Case No. 99-3096 (Brady Obligations), 185 

F.3d 887, 896 (D.C. Cir. 1999) (quoting Xydas v. United States, 445 F.2d 

660, 668 (D.C. Cir. 1971)).  It has concluded instead that “‘the 

prosecutor,’” not the defense, “‘is responsible’” for bringing to light all 

relevant Brady material.  Id. at 897 (quoting Strickler, 527 U.S. at 275 

n.12).  Thus, following Sealed Case, “in the D.C. Circuit, . . . it is no 
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response to a Brady claim that defense counsel could have learned” of 

evidence “by exercising due diligence.”  United States v. Nelson, 979 F. 

Supp. 2d 123, 133 (D.D.C. 2013). 

These decisions make eminent sense.  Under Brady and its 

progeny, the burden of disclosing exculpatory evidence must be placed 

squarely — and solely — on the prosecution.  In the Court’s own words, 

any rule “declaring ‘prosecutor may hide, defendant must seek,’ is not 

tenable in a system constitutionally bound to accord defendants due 

process.”  Dretke, 540 U.S. at 696. 

B. The due diligence requirement is antithetical to the spirit 

and purpose of the Brady doctrine. 
 

Even if this Court is inclined to adopt a due diligence 

requirement, the constitutional concerns at the heart of Brady counsel 

strongly against doing so. 

The Brady doctrine “is premised on the dual goals of truth seeking 

and fair trials.”  Kate Weisburd, Prosecutors Hide, Defendants Seek: The 

Erosion of Brady Through the Defendant Due Diligence Rule, 60 UCLA 

L. Rev. 138, 158 (2012).  Brady itself made clear that prosecutorial 

disclosure provides an essential safeguard against “an unfair trial to the 

accused.”  Brady, 373 U.S. at 87.  The Court’s post-Brady decisions have 

further emphasized that prosecutorial disclosure is necessary to 

“preserve the criminal trial . . . as the chosen forum for ascertaining the 

truth about criminal accusations.”  Kyles, 514 U.S. at 440. 
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The trial court’s rule directly conflicts with both of those 

objectives.  It operates unjustly against the accused by depriving them 

of the opportunity to put forth their best case.  And it enables the 

prosecution to shield material evidence from the jury, thereby  

obstructing the paramount object of the trial — the truth.  

1. The due diligence requirement is fundamentally 

unfair to criminal defendants. 
 

The ultimate inquiry in a Brady claim is one of due process: 

whether the defendant has, in the absence of suppressed material 

evidence, “received a fair trial.”  Kyles, 514 U.S. at 434.  If the jury’s 

verdict might have been colored by prosecutorial suppression, the 

answer to that question is likely no.  See id.  Brady therefore serves an 

interest indispensable to our nation’s system of criminal justice — the 

preservation of procedural fairness.  See, e.g., U.S. Const. amend. 

XIV.  As the Court has explained, our “[s]ociety wins not only when the 

guilty are convicted but when criminal trials are fair; our system of the 

administration of justice suffers when any accused is treated 

unfairly.”  Brady, 373 U.S. at 87.  Yet the due diligence requirement only 

invites an unfair trial for the accused. 

It does so first by conflating exculpatory facts with exculpatory 

evidence.  See Thea Johnson, What You Should Have Known Can Hurt 

You: Knowledge, Access, and Brady in the Balance, 28 Geo. J. Legal 

Ethics 1, 12–18 (2015).  In other words, the requirement equates mere 
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knowledge with actual possession of evidence suppressed by the 

prosecution.  That flies in the face of the Supreme Court’s decision in 

Strickler.  There, the Court accepted the Government’s assertions that 

a witness “had had multiple interviews with the police” and that the 

defendant’s lawyers “must have known” about them.  527 U.S. at 285.  

However, the defense’s awareness of those exculpatory facts still did not 

excuse the prosecutor’s suppression of the evidence.  See id.  The 

Strickler Court explained that despite defense counsel’s knowledge, “it 

by no means follows that [they also] would have known that records 

pertaining to those interviews, or that the notes that [the interviewer] 

sent to the detective, existed and had been suppressed.”  Id.  It did not 

matter to the Strickler Court whether defense counsel knew of the 

interviews: the State’s suppression violated Brady of its own accord.  See 

id. at 289. 

Similarly, while Susan may have been aware that Griffin Stone 

was involved in “shady stuff,” J.A. 16, it does not necessarily follow that 

she also knew that he was under investigation for selling fraudulent 

mortgage-backed securities, J.A. 15–18.  This impeaching evidence 

would have had more persuasive value to a jury than would Susan’s 

suspicions alone.  But given the nature of this information — a 

complaint circulated only within the Attorney General’s office, J.A. 17 

— it was unlikely, if not impossible, that she would have known to ask 
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for it.  Hence, conditioning the disclosure of proprietary evidence on a 

defendant’s diligence defies both reality and reason. 

Moreover, by forcing a defendant to prove a negative (that even 

with diligence she could not unearth Brady material), a due diligence 

requirement adds needlessly to a burden that already “bears heavily on 

the defendant.”  See Brady, 373 U.S. at 88.  “Since as a practical matter 

it is never easy to prove a negative,” Elkins v. United States, 364 U.S. 

206, 218 (1960), this requirement will often deprive defendants of 

Brady’s protection — not because of their actual knowledge of the 

withheld evidence, but because of their practical inability to show 

otherwise.  

Here, for example, the trial court surmised that Susan knew or 

should have known of the Stone investigation based on her mere 

awareness of Stone’s prior misdeeds.  J.A. 19–20.  But because Susan 

could not present concrete evidence to the contrary, the due diligence 

requirement acted to penalize her for the court’s own assumption that 

she also should have known of the Commonwealth’s investigation.  

Withholding this impeaching evidence from the jury cannot be justified 

by such an inferential leap.  That would not accord with a system in 

which the accused “are constitutionally entitled to proof beyond a 

reasonable doubt.”  In re Winship, 397 U.S. 358, 365 (1970). 

Finally, “[w]hen the government impermissibly withholds Brady 
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material, ‘its case [becomes] much stronger, and the defense case much 

weaker, than the full facts would . . . suggest[].’” United States v. 

Mahaffy, 693 F.3d 113, 134 (2d Cir. 2012) (quoting Kyles, 514 U.S. at 

429).  That result is deeply inconsistent with “the fairness that [Brady] 

is designed to protect.”  Chenault, 845 N.W.2d at 738.  Indeed, because 

of “the State’s inherent information-gathering advantage,” the Supreme 

Court has emphasized “that if there is to be any imbalance in discovery 

rights, it should work in the defendant’s favor.”  Wardius v. Oregon, 412 

U.S. 470, 475 n.9 (1973) (emphases added).  However, imposing a due 

diligence requirement manifests “the Court’s concern with prosecutorial 

advantage.”  Dennis, 834 F.3d at 290.  It endorses a scheme of criminal 

justice that stacks the procedural deck in the prosecution’s favor — and 

it imbues an already fragile system with needless inequity. 

2. The due diligence requirement impedes the truth-

seeking function of a criminal proceeding. 
  

 The Brady doctrine demands that all “available evidence tending 

to show innocence, as well as that tending to show guilt, be fully aired 

before the jury.”  Agurs, 427 U.S. at 116.   

The due diligence requirement defies that command.  By allowing 

the prosecution to freely suppress Brady material, the requirement 

operates to “corrupt[] . . . the truth-seeking function of the trial 

process.”  Agurs, 427 U.S. at 104.  And by impeding the jury’s ability to 

separate fact from fiction, it hinders their ability to properly administer 
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justice.  See Weisburd, supra, at 159.  As the Ninth Circuit has 

recognized, this outcome is not only “contrary to federal law as clearly 

established by the Supreme Court” — it is “unsound public 

policy.”  Amado, 758 F.3d at 1136.   

In addition, a “robust and rigorously enforced Brady rule is 

imperative” to ensure that prosecutors will privilege the truth over 

victory or political ambition.  United States v. Olsen, 737 F.3d 625, 630 

(9th Cir. 2013) (Kozinski, J., dissenting from the denial of the petition 

for rehearing en banc).  Indeed, “all [of] the incentives prosecutors 

confront encourage them not to discover or disclose exculpatory 

evidence.”  Id. (emphasis added).  Yet Brady stands guard as an ever-

vigilant watchdog.  It serves to foster an environment in which “the 

prudent prosecutor will err on the side of transparency, resolving 

doubtful questions in favor of disclosure.”  Cone, 556 U.S. at 470 n.15.  

And it counteracts the prosecutor’s temptation to convict at any cost by 

compelling her to disclose material evidence, or risk reversal on appeal.    

In stark contrast to these core aims of Brady, a due-diligence 

regime incentivizes and empowers the prosecutor to blame the defense 

for her own failure to disclose.  See Amado, 758 F.3d at 1136 (“[A] 

requirement of due diligence would flip [the Brady] obligation, and 

enable a prosecutor to excuse his failure by arguing that defense counsel 

could have found the information himself.”).  This is incompatible with 
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a system in which the prosecutor must assist the defense and the jury 

in the “search for truth.”  Strickler, 527 U.S. at 281.  

The outcome of Abdur’Rahman v. Colson, 649 F.3d 468 (6th Cir. 

2011), illustrates the perils of imposing such a rule.  During 

Abdur’Rahman’s trial, the Government had withheld a key piece of 

evidence from defense counsel that supported an insanity defense.  See 

id. at 480 (Cole, J., dissenting).  Eight members of the jury later 

executed affidavits stating that “they would have not voted in favor of 

the death penalty if they had known the facts that the prosecutor . . . 

concealed.”  Abdur’Rahman v. Bell, 537 U.S. 88, 97 (2002) (Stevens, J., 

dissenting from denial of certiorari).  The court nevertheless found no 

Brady violation, averring that the evidence was reasonably “available to 

the defense.”  Abdur’Rahman, 649 F.3d at 474.  Despite exposing the 

State’s misconduct, Abdur’Rahman remains on death row.3  Due process 

does not countenance such a result. 

The due diligence requirement likewise worked to Susan’s 

detriment, allowing the prosecution to freely conceal probative, material 

evidence from her trial.  The jury never learned that the Commonwealth 

of Ames had sued Stone for selling fraudulent mortgage-backed 

securities, because the prosecution suppressed this evidence.  See J.A. 

                                                           
3 Abdur’Rahman’s execution is currently set for April 9, 2020.  6 More Execution Dates 

Set for Tennessee Death Row Inmates, Tennessee News (Nov. 16, 2018) 

https://www.wkrn.com/news/tennessee-news/6-more-execution-dates-set-for-

tennessee-death-row-inmates/1602045530. 
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15–18.  Nor was it able to hear the defense’s best case, because the 

Commonwealth neglected to disclose a pivotal typo in a police report.  

See J.A. 48–49.  Susan’s counsel “built [his] whole defense around” the 

wrongful information in the latter report, and “even opened on it” in his 

presentation to the jury.  J.A. 49.   

In short, the jury was owed the truth, and the Commonwealth 

failed to deliver it.  To remain true to both the letter and spirit of Brady, 

this Court’s inquiry should proceed no further. 

C. A due diligence requirement compromises the integrity 

and efficiency of the criminal justice system. 
 

Imposing a due diligence requirement also inflicts grave practical 

consequences on the criminal justice system.  As an initial matter, 

“[r]equiring an undefined quantum of diligence on the part of defense 

counsel” creates a vague and unworkable standard.  Dennis, 834 F.3d at 

290; see also Kathryn Brautigam, Brady Violations and the Due 

Diligence Rule in Montana, 78 Mont. L. Rev. 313, 336 (2017) (observing 

that the rule “fail[s] to explain how much diligent discovery a defendant 

must undertake in order to fulfill a Brady claim”).  At best, the trial 

court’s rule invites wasteful collateral litigation to resolve whether the 

defense’s diligence was really “due.”  Those proceedings will inevitably 

undermine judicial efficiency and strain the already limited resources of 

“overworked and underpaid public defenders,” Luis v. United States, 136 

S. Ct. 1083, 1086 (2016).    
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The rule is also unworkable because “there is no way for a 

prosecutor to accurately evaluate what a defendant or defense counsel 

either knows or could know with diligence.”  Weisburd, supra, at 164.  

No two defendants are alike.  Vast disparities exist in the total time, 

financial resources, legal expertise, and intangible skills that the 

accused and their lawyers can provide in any given case.  And no 

prosecutor can discern the precise impact of these variables on the 

defense’s ability to discover potential Brady material — especially not 

ex ante. 

Furthermore, given “[t]he institutional pressure to convict,” id. at 

165, and because “the prosecutor’s decision on disclosure is final,” 

Pennsylvania v. Ritchie, 480 U.S. 39, 59 (1987), a prosecutor’s 

inclination in a due-diligence regime will naturally be to suppress, 

rather than to disclose.  In close cases, she can rely on her broad, 

inherent discretion in predicting what a defendant’s “due diligence” 

might reveal as a basis for withholding exculpatory evidence.  That 

result cannot be squared with Brady.  The doctrine seeks to promote a 

system wherein “a prosecutor anxious about tacking too close to the 

wind will disclose a favorable piece of evidence.  This is as it should be.”  

Kyles, 514 U.S. at 439 (emphasis added). 

In addition, Brady aims to “‘justify [the public’s] trust in the 

prosecutor.’”  Kyles, 514 U.S. at 439 (quoting Berger, 295 U.S. at 88).  At 
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a time when “[t]here is an epidemic of Brady violations abroad in the 

land,” Olsen, 737 F.3d at 626, imposing a due diligence requirement 

would only intensify the public’s distrust.4  It would enable a prosecutor 

to deflect blame onto the defense, rendering her unaccountable for her 

mistakes.  And it would cast the prosecutor “in the role of an architect 

of a proceeding that does not comport with standards of justice.”  Brady, 

373 U.S. at 87–88; cf. John Hollway, Reigning in Prosecutorial 

Misconduct, Wall Street J. (July 4, 2016), https://perma.cc/KY6D-QP38 

(“Beyond harming the defendant who is presumed innocent, a Brady 

violation undermines the legitimacy of prosecutors.”).  The requirement 

would thereby leave nothing but self-restraint to preserve the 

prosecutor’s “‘obligation to [act] impartially,’” and to ensure “‘that justice 

shall be done.’”  Strickler,  527 U.S. at 281 (quoting Berger, 295 U.S. at 

88). 

Finally, the due diligence requirement ignores the realities of 

attorney-client interactions within the criminal justice system.  

“Defendants often mistrust their counsel, and even defendants who 

cooperate with counsel cannot always remember all of the relevant facts 

or realize the legal importance of certain occurrences.”  Howell, 231 F.3d 

at 625.  What’s more, the requirement presumes that a defendant will 

                                                           
4 77% of respondents in a recent Gallup poll reported that they had “some,” “very little,” 

or “no[]” confidence at all in our criminal justice system.  See Confidence in Institutions, 

Gallup (2018), https://news.gallup.com/poll/1597/confidence-institutions.aspx. 
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reveal all pertinent information to her counsel, but fails to account for 

why she may not do so.  Certain facts may embarrass the defendant; she 

may suffer from a mental impairment; she may be subconsciously 

influenced by racial or socioeconomic differences; or the facts themselves 

may simply be too traumatic to articulate.  See Weisburd, supra, at 167–

75.  Thus, in order to maintain the integrity of the justice system, 

defense counsel must be “entitled to plan his trial strategy on the basis 

of full disclosure by the government[,] regardless of the defendant’s 

knowledge or memory.”  Howell, 231 F.3d at 625 (quoting United States 

v. McElroy, 697 F.2d 459, 465 (2d Cir. 1982)). 

*    *    *  

In sum, the trial court should have applied the three Brady 

elements as “articulated by the Supreme Court in Strickler, no less and 

no more.”  Chenault, 845 N.W.2d at 738–39.  But by supplementing that 

three-part test with a due diligence requirement, the decision below 

authorized the prosecution to unconstitutionally suppress Brady 

material.  That violated Susan Scanlon’s right to due process.  This 

Court should therefore reverse the decision below, and remand for a new 

trial that conforms to Brady’s mandate. 
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II. SCOTT SCANLON’S STATEMENTS ARE INADMISSIBLE 

AGAINST SUSAN SCANLON UNDER AMES R. EVID. 

801(D)(2)(E). 

Ordinarily, the hearsay rule bars the admission of out-of-court 

statements offered to prove the truth of the matter they assert.  Ames 

R. Evid. 802.  However, the coconspirator exception to the hearsay rule 

designates statements made by a defendant’s coconspirator “during and 

in furtherance of the conspiracy” as not hearsay.  Ames R. Evid. 

801(d)(2)(E).  In denying Susan’s motion in limine, the lower court ruled 

Scott’s statements admissible because they were “at minimum, made in 

connection with the Scanlons’ lawful gun business.”  J.A. 8.  But in so 

doing, the trial court ignored the plain text of 801(d)(2)(E).  It adopted a 

revisionist interpretation of the well-established understanding that the 

coconspirator exception applies only to statements made in furtherance 

of unlawful ventures.  The text, history, and purpose of 801(d)(2)(E) each 

make clear that the exception does not extend to statements made in 

furtherance of a lawful enterprise. 

Accordingly, considered in light of 801(d)(2)(E)’s proper meaning, 

Scott’s statements were not made “during and in furtherance of [a] 

conspiracy” involving Susan and are therefore inadmissible hearsay.  By 

exposing the jury to these unreliable hearsay statements, the lower 

court deprived Susan of a fair trial.  This Court, which reviews 

interpretations of the Ames Rules of Evidence de novo, see, e.g., United 

States v. Gewin, 471 F.3d 197, 200 (D.C. Cir. 2006), should therefore 
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reject the lower court’s erroneous reading of 801(d)(2)(E).   

A. A lawful joint venture cannot constitute a conspiracy 

under Rule 801(d)(2)(E). 

The coconspirator hearsay exception applies exclusively to 

statements made in furtherance of unlawful joint ventures.  First, 

801(d)(2)(E)’s plain text and original common-law meaning dictate that 

the exception only encompasses criminal or illicit agreements and 

ventures.  Second, the Rule’s purpose and history reflect the drafters’ 

intent to define 801(d)(2)(E) narrowly, in accord with its text and 

historical application.  Third, courts apply the 801(d)(2)(E) exception to 

unlawful conspiracies with near unanimity.  Fourth, a broad reading of 

the exception would undermine the carefully considered structure of the 

Ames Rules of Evidence, rendering key provisions mere 

surplusage.  And finally, such a reading would upset the Rules’ broader 

role in promoting accuracy and fairness.    

1. The text of Rule 801(d)(2)(E) requires illegality. 

The plain meaning of the word “conspiracy” implies unlawful 

conduct.  A “conspiracy” is “[a]n agreement by two or more persons to 

commit an unlawful act.”  Conspiracy, Black’s Law Dictionary (10th ed. 

2014) (emphasis added); see also United States v. Kissel, 218 U.S. 601, 

608 (1910) (“A conspiracy is a partnership in criminal purposes.”).  A 

non-criminal conspiracy, then, is a contradiction in terms.   

As a rule of interpretation, where statutory language “is clear,” 
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the words provide “the final expression of the meaning 

intended.”  United States v. Mo. Pac. R.R. Co., 278 U.S. 269, 278 (1929).  

By specifying that the coconspirator exception to the hearsay rule 

applies to statements made “in furtherance of the conspiracy,” the plain 

meaning of Ames R. Evid. 801(d)(2)(E) dictates that the underlying 

venture must be illegal.   

2. The Rule’s plain meaning is reflected by its usage at 

common law. 

This interpretation is borne out by the Rule’s history.  As the 

coconspirator exception developed in the eighteenth century, courts 

confined its scope to statements that either proved or themselves 

constituted the substantive crime of conspiracy.  See, e.g., Christopher 

B. Mueller, The Federal Coconspirator Exception: Action, Assertion, and 

Hearsay, 12 Hofstra L. Rev. 323, 325–26 (1984).  Likewise, nineteenth-

century sources described the coconspirator exception as applying only 

“[w]here several combine together for the same illegal purpose.”  2 

Thomas Starkie, A Practical Treatise on the Law of Evidence 403 (4th 

ed. 1832); see also 1 Samuel M. Phillipps, A Treatise on the Law of 

Evidence 199–200 (3d ed. 1849) (“[W]here several persons are proved to 

have combined together for the same illegal purpose, . . . any writings or 

verbal expressions . . . are evidence against the other conspirators, 

provided . . . they were used in furtherance of a common design.”).   

And when the Supreme Court articulated the exception in Am. 
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Fur Co. v. United States, 27 U.S. 358, 365 (1829), it applied it to ventures 

“[w]here two or more persons are associated together for the same illegal 

purpose.” (emphasis added).  Though the coconspirator exception 

eventually came to apply even where no substantive conspiracy was 

charged, it was still well understood that the predicate activity must be 

illegal.  See, e.g., United States v. Rinaldi, 393 F.2d 97, 99 (2d Cir. 1968) 

(admitting codefendant hearsay statements because they were made 

while “engaged in an illegal joint enterprise”).  The common law’s 

application of the exception thus stayed true to the core premise that 

“conspiracy” requires illegality. 

3. The Rule’s legislative history shows it was only meant 

to apply to unlawful joint ventures. 

It is dispositive that the text of 801(d)(2)(E) does not cover 

statements made during and in furtherance of a lawful joint venture.  

The legislative history of the identical Federal Rule of Evidence (“FRE”) 

further confirms that the coconspirator exception applies only to 

unlawful agreements.5   

For one, the Advisory Committee Notes to the FRE demonstrate 

that 801(d)(2)(E)’s drafters intended to codify the common-law form of 

                                                           
5 The legislative history of the Ames Rules of Evidence is not known, and therefore the 

only authority binding this Court is the rule’s plain text.  However, other states whose 

rules of evidence are also identical to the FRE consider the federal legislative history 

persuasive authority.  See, e.g., State v. Tonelli, 749 N.W.2d 689, 693 (Iowa 2008); 

People v. Montoya, 753 P.2d 729, 732 n.2 (Colo. 1988) (giving weight to the “Advisory 

Committee’s Note to Federal Rule 801(d)(2)(E), of which CRE 801(d)(2)(E) is an 

identical counterpart”).  Indeed, the trial court itself relied heavily on federal authority 

in interpreting the Rule.  See, e.g., J.A. 8. 
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the coconspirator exception, which applied only to unlawful activity.  See 

Fed. R. Evid. 801(d)(2)(E) advisory committee’s note (asserting that the 

exception is drafted “in the accepted pattern”).  For instance, the 

academic sources the Committee cited in its Note to exemplify its 

intended construction refer exclusively to criminal conspiracies.  See id. 

(citing Joseph H. Levie, Hearsay and Conspiracy, 52 Mich. L. Rev. 1159, 

1168 n.43 (1954); Comment, 25 U. Chi. L. Rev. 530, 537 (1958)).   

Likewise, both of the cases cited by the Committee concern 

criminal enterprises.  The first provides that a statement is “admissible 

against [coconspirators] where it is in furtherance of the criminal 

undertaking.”  Wong Sun v. United States, 371 U.S. 471, 490 (1963) 

(citation omitted).  And the second rests “on the theory that [the 

coconspirator statements were] made in furtherance of the alleged 

criminal transportation undertaking.”  Krulewitch v. United States, 336 

U.S. 440, 443 (1949).  Therefore, the Committee’s choice of illustrative 

authority for the Rule it intended to codify belies any intention to sweep 

lawful joint ventures into the coconspirator exception. 

The Senate Report on the FRE also shows that Congress intended 

to apply the exception exclusively to illegal activities.  Like the Advisory 

Committee’s Notes, the Report refers to the FRE’s adoption of a “long-

accepted rule” that coconspirator statements are not hearsay.  See S. 

Rep. No. 93-1277, at 7073 (1974).  That “long-accepted rule,” as 
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discussed above, historically applied only to illegal combinations.  See 

Ben Trachtenberg, Coconspirators, “Coventurers,” and the Exception 

Swallowing the Hearsay Rule, 61 Hastings L.J. 581, 600 (2010).   

Despite the Senate Report’s clarity on the limited scope of 

801(d)(2)(E), one particular passage has caused confusion: its reference 

to “the universally accepted doctrine that a joint venturer is considered 

a coconspirator for the purposes of this rule even though no conspiracy 

has been charged,” S. Rep. No. 93-1277, at 7073.  The few courts that 

have extended 801(d)(2)(E) to lawful enterprises all rely on a 

misinterpretation of this language.  See, e.g., United States v. Postal, 589 

F.2d 862, 886 n.41 (5th Cir. 1979) (citing the Report for the proposition 

that an “agreement need not be criminal in nature” to fall under 

801(d)(2)(E)); United States v. Weisz, 718 F.2d 413, 433 (D.C. Cir. 1983) 

(similar).  The “universally accepted doctrine” the Senate referred to, 

however, is that joint venturers engaged in unlawful activity are subject 

to 801(d)(2)(E), even when no substantive “conspiracy has been 

charged.”  S. Rep. No. 93-1277, at 7073.  In other words, the work of the 

term “joint venturer” is not to encompass lawful business partners, but 

instead to clarify the longstanding rule that the statements of unlawful 

schemers — even those not formally charged as conspirators — come 

under 801(d)(2)(E).  

To this end, the Senate Report cites only two cases to illustrate 
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the rule it intended to codify, and both concern joint criminal 

undertakings where a conspiracy went uncharged.  The first, Rinaldi, 

393 F.2d at 99, still held that the coconspirator exception requires an 

“illegal joint enterprise.”  The second, United States v. Spencer, 415 F.2d 

1301, 1304 (7th Cir. 1969), specified that the defendant participated in 

a “joint criminal venture” and cited approvingly a construction of the 

exception limited to agreements “for an unlawful end.” 

Moreover, case law contemporaneous with the FRE’s enactment 

used the same language of “joint venture” to draw a similar distinction. 

See, e.g., United States v. Gil, 604 F.2d 546, 549 (7th Cir. 1979) (noting 

that courts sometimes call “the exception a ‘joint venture’ exception” 

because a “conspiracy need not be charged”); United States v. Swainson, 

548 F.2d 657, 661 (6th Cir. 1977) (holding that “even where a conspiracy 

is not charged, declarations of partners in a criminal joint venture are 

admissible”).  The Senate Report’s use of the term “joint venture,” then, 

was simply intended to clarify the range of illegal associations which can 

subject statements to 801(d)(2)(E). 

4. Most courts only apply 801(d)(2)(E)  to illegal 

ventures, and those that do not have misinterpreted 

the Rule. 

Nearly all federal decisions invoking 801(d)(2)(E) have applied it 

exclusively to statements made in furtherance of illegal joint 

ventures.  See, e.g., United States v. Gigante, 166 F.3d 75, 83 (2d Cir. 

1999) (holding that there must be “some specific criminal goal”); United 
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States v. Broome, 732 F.2d 363, 364 n.1 (4th Cir. 1984) (requiring 

evidence of “illicit association”); United States v. Blankenship, 954 F.2d 

1224, 1231 (6th Cir. 1992) (applying the rule to a “criminal joint 

venture”).  Indeed, of the 2,516 cases in which federal courts applied 

801(d)(2)(E) before 2006 (and for which the conspiracy’s object was 

recorded), all but four dealt with ventures that had an illegal 

purpose.  See Trachtenberg, supra, at 624. 

Supreme Court precedent also cautions against extending the 

rule to lawful enterprises.  Wong Sun counseled that 801(d)(2)(E) should 

be interpreted narrowly.  See 371 U.S. at 490 (observing that the Court 

had “consistently refused to broaden that very narrow exception to the 

traditional hearsay rule”).  And when the Court has discussed the 

admission of coconspirator statements, the criminality of the predicate 

joint venture has been crucial to its analysis.  See United States v. Inadi, 

475 U.S. 387, 395 (1986) (“Conspirators are likely to speak differently 

when talking to each other in furtherance of their illegal aims than when 

testifying on the witness stand.”). 

At present, only three circuits have extended 801(d)(2)(E) to 

statements made in furtherance of lawful joint ventures.6  In doing so, 

                                                           
6 Although the Second and Seventh Circuits have put forth a formulation of the rule 

that could be read to include lawful joint ventures, neither court has affirmatively 

extended 801(d)(2)(E) to such enterprises.  See United States v. Russo, 302 F.3d 37, 45 

(2d Cir. 2002); see also Smith v. Bray, 681 F.3d 888, 904–05 (7th Cir. 2012), overruled 

on other grounds by Ortiz v. Werner Enters, Inc., 834 F.3d 760 (2016). 
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these circuits have misread existing precedent and the intent of the 

Rule’s drafters.  

All three circuits have justified their expansion of 801(d)(2)(E) to 

lawful enterprises by appealing to concepts of agency law, and by relying 

on the now-outdated notion that coconspirator statements are 

admissible because conspirators become “ad hoc agents for one another.”  

Van Riper v. United States, 13 F.2d 961, 967 (2d Cir. 1926).  However, 

even if this agency rationale had purchase at common law, the drafters 

of the FRE explicitly dismissed that justification as a “fiction” and 

precluded any expansion of the exception on that basis.   See Fed. R. 

Evid. 801(d)(2)(E) advisory committee’s note.  

 For example, the Fifth Circuit extended 801(d)(2)(E) to lawful 

joint ventures on the mistaken premise that “the evidentiary rule of 

conspiracy is founded on concepts of agency law.”  United States v. El-

Mezain, 664 F.3d 467, 503 (5th Cir. 2011) (citations omitted); see also 

Gewin, 471 F.3d at 201 (citing “concepts of agency and partnership law” 

to apply 801(d)(2)(E) to any joint venture or partnership).  But that is 

precisely what the Advisory Committee cautioned against when it wrote 

that agency theory “ought not to serve as a basis for admissibility beyond 

that already established” in the common law.  Fed. R. Evid. 801 advisory 

committee’s note. 

Beyond this misuse of the exception’s discredited agency 
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rationale, the three circuits have relied on dicta, language taken out of 

context, and the plain mistakes of their sister circuits in extending 

801(d)(2)(E) to lawful joint ventures.   

For instance, in El-Mezain, the Fifth Circuit applied 801(d)(2)(E) 

to lawful associations in reliance on a decades-long misinterpretation of 

two cases from the 1970s, United States v. Trowery, 542 F.2d 623, 626 

(3d Cir. 1976), and Swainson, 548 F.2d at 662.7  But Swainson 

specifically limited the exception to statements made in furtherance of 

“joint illegal activity.”  Id. (emphasis added).  And although Trowery 

does use the phrase “concert of action,” 542 F.2d at 626, it does not 

discuss extending the exception to all joint ventures.  Rather, it spends 

the whole of its 801(d)(2)(E) analysis examining whether hearsay 

statements are admissible absent a conspiracy charge.  542 F.2d at 626–

28.  The court specifically uses “joint venture” in the same manner as 

the Senate Report: to distinguish clearly unlawful concerted activity (in 

Trowery, scheduling narcotics purchases) from the substantive crime of 

conspiracy, which “is without legal significance in determining whether” 

the statements were admissible under 801(d)(2)(E).  Id. at 626.  

Put simply, the basis of the Fifth Circuit’s rule is a misreading of 

                                                           
7 The genealogy of this misinterpretation is as follows:  El-Mezain cites United States 

v. Coe, 718 F.2d 830, 835 (7th Cir. 1983), for the proposition that the exception extends 

to any “joint undertaking.”  See 664 F.3d at 503.  For that proposition, Coe cites Gil, 

604 F.2d at 549.  See 718 F.2d at 835.  Gil in turn cites Trowery and Swainson.  See 

604 F.2d at 549. 
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the doctrine.  In fact, because Trowery, Swainson, and the cases that 

followed all involved statements made in furtherance of unlawful ends, 

even if those cases had explicitly expanded 801(d)(2)(E) to lawful 

combinations, it would have been dicta.  See Coe, 718 F.2d at 835; Gil, 

604 F.2d at 548; Trowery, 542 F.2d at 626; Swainson, 548 F.2d at 662. 

The Ninth Circuit’s erroneous expansion of the coconspirator 

exception is an outgrowth of the Fifth’s.  United States v. Layton, 855 

F.2d 1388, 1399 (9th Cir. 1988), extended 801(d)(2)(E) to lawful ventures 

by appealing to agency theory and citing to Postal, an early case in the 

Fifth Circuit’s misguided expansion of the exception’s scope.  However, 

Postal itself extended the exception to lawful ventures solely on the basis 

of a misunderstanding of the words “joint venture” in the Senate Report.  

See 589 F.2d at 886 n.41 (“[T]he agreement need not be criminal in 

nature.  These observations are borne out by the legislative history of 

rule 801(d)(2)(E).”).  And because the statements in Postal were made in 

furtherance of criminal activity — smuggling 8,000 pounds of marijuana 

into the United States, id. at 867 — the court’s remark that the venture 

need not be illegal was dicta as well. 

The D.C. Circuit made a similar error in Gewin.  In that case, the 

court extended 801(d)(2)(E) to “a common enterprise of stock promotion,” 

471 F.3d at 200, basing its analysis on a line of cases tracing back to 
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Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917).8  In relevant 

part, Hitchman Coal provides that “it is not necessary to show by 

independent evidence that the combination was criminal or otherwise 

unlawful.”  Id. at 249.  However, the very next sentence adds that “the 

element of illegality may be shown by the declarations 

themselves.”  Id.   Hitchman Coal, interpreted correctly, does not justify 

— or even contemplate — extending the coconspirator exception to 

lawful ventures.  It simply specifies how an agreement’s illegality may 

be proved. 

In sum, the three circuits that have expanded 801(d)(2)(E) to 

lawful agreements have done so based on misuse of dicta or outright 

misstatements of the law.  The result has been a snarled morass of self-

affirming jurisprudence, with the circuits relying on one another’s 

mistakes.9  This has muddied an area of the law where the text, original 

meaning, and intent of the drafters are all clear: 801(d)(2)(E) applies 

only to  statements made in furtherance of unlawful enterprises. 

5. A broad reading of Rule 801(d)(2)(E) would undercut 

the structural and policy justifications for the Rule.  

Interpreting 801(d)(2)(E) to include lawful joint ventures would 

render other provisions in the Ames Rules of Evidence duplicative.  This 

                                                           
8 The lineage of this interpretation is as follows: Gewin cites Weisz, 718 F.2d at 433, 

for the proposition that the exception does not require an “unlawful” combination.  471 

F.3d at 201. Weisz, in turn, cites Hitchman Coal.  See 718 F.2d at 433. 
9 For example, El-Mezain in the Fifth Circuit cites support from Layton in the Ninth, 

see 664 F.3d at 503, which based its expansion on the Fifth Circuit’s faulty logic in 

Postal, see 855 F.2d at 1399. 
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interpretation defies “the fundamental canon of statutory construction 

that the words of a statute must be read . . . with a view to their place 

in the overall statutory scheme.”  King v. Burwell, 135 S. Ct. 2480, 2492 

(2015) (citation omitted).  One provision should not render another 

unnecessary.  See, e.g., United States v. Menache, 348 U.S. 528, 538–39 

(1955) (holding that courts have a “duty to give effect, if possible, to 

every clause and word of a statute”) (citation omitted). 

In particular, Ames R. Evid. 801(d)(2)(A) and 801(d)(2)(D) outline 

a scheme for when the statements of lawful joint venturers can be 

admitted.  These exceptions exist for statements made by declarants 

speaking on behalf of defendants in a “representative capacity,” Ames 

R. Evid. 801(d)(2)(A), and for statements by a declarant acting as an 

agent or employee of a defendant “within the scope of that relationship,” 

Ames R. Evid. 801(d)(2)(D).  Taken together, these provisions indicate 

that the drafters did in fact contemplate the broader scope of joint 

ventures and extended hearsay exceptions only to particular 

relationships within them.  But if 801(d)(2)(E) covered all relationships 

within such ventures, it would render these provisions superfluous. 

In addition to these structural consequences, a broad reading 

increases the amount of unreliable information that can be used at 

trial.  “The hearsay rule is about keeping out evidence that . . . does not 

help us find the truth.” Michael Fenner, The Hearsay Rule 5 (2003).  
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Consequently, the coconspirator hearsay exception strikes a practical 

and delicate balance between fairness to the defendant and convenience 

to the prosecution.  See Gil, 604 F.2d at 549 (acknowledging that “the 

exception is largely a result of [prosecutorial] necessity” for “conspiracy 

cases in which the proof would otherwise be very difficult”). 

The trial court’s broad exception increases the probability that 

unreliable evidence will enter the trial, and it upends the balance the 

rule serves to strike.  This impermissibly “undermine[s] the adversary 

system by opening American courts to a vast universe of unreliable 

hearsay.”  Ben Trachtenberg, Confronting Coventurers: Coconspirator 

Hearsay, Sir Walter Raleigh, and the Sixth Amendment Confrontation 

Clause, 64 Fla. L. Rev. 1669, 1713 (2012).   

In fact, the federal Advisory Committee recognized this danger 

when it cautioned against expansion of the coconspirator exception that 

would permit “admissibility beyond that already established.”  Fed. R. 

Evid. 801(d)(2)(E) advisory committee’s notes.  The Supreme Court, 

mindful that coconspirator statements have “neither the compulsion of 

the oath nor the test of cross-examination,” has therefore “consistently 

refused to broaden that very narrow” 801(d)(2)(E) exception.  Wong Sun, 

371 U.S. at 489–90 (citation omitted). 

*    *    * 

 



47 
 

In short, reading 801(d)(2)(E) broadly to encompass hearsay 

related to lawful joint ventures is deeply inconsistent with the Rule’s 

text, its original understanding, its drafters’ intentions, and the great 

weight of authority.  Such an interpretation would undermine the truth-

seeking function of trials and disadvantage criminal defendants.  For 

these reasons, this Court should dispense with the lower court’s 

erroneous interpretation of Ames R. Evid. 801(d)(2)(E). 

B. The Commonwealth has not demonstrated that Scott’s 

statements were made “during and in furtherance” of a 

conspiracy. 

801(d)(2)(E) requires that hearsay statements be made “during 

and in furtherance of [a] conspiracy” to be admitted at trial.  See Ames 

R. Evid. 801(d)(2)(E); see also 1 Jack B. Weinstein & Margaret A. Berger, 

Weinstein’s Evidence ¶ 104 [05], at 104–39 (1986) (noting that an 

admissible statement must be made “(1) during the course and (2) in 

furtherance (3) of a conspiracy (4) of which declarant is a 

member”).  Scott’s statements do not meet those conditions. 

First, the Commonwealth has not carried its burden to show that 

a conspiracy existed when the statements were made, because neither 

the statements themselves nor any independent evidence tend to 

establish one.  Second, even if a conspiracy existed at some time 

thereafter, that alone does not render Scott’s statements admissible.  

For a statement to be made “during and in furtherance” of a conspiracy, 

a conspiracy must exist at the time the statements were made.  The 
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lower court therefore erred in admitting Scott’s statements.  

1. The Commonwealth has not proved by a 

preponderance that a conspiracy existed when the 

statements were made. 

To admit a coconspirator statement under 801(d)(2)(E), a court 

must determine the existence of a conspiracy by “a preponderance of the 

evidence.”  Bourjaily v. United States, 483 U.S. 171, 176 (1987).  The 

court must consider the statement itself, as well as independent 

evidence, in determining whether a conspiracy existed.  See Ames R. 

Evid. 801(d)(2).  In this case, though, neither the statements themselves 

nor any available independent evidence establish a conspiracy. 

First, Scott’s recorded statements do not suggest that a 

conspiracy existed when he made them — in fact, they show the 

opposite.  The statements were recorded in May and September 2016, 

J.A. 40–42, well over a year before the uptick in gun seizures and the 

beginning of the charged conspiracy, see J.A. 3, 25.  In the first 

statement, Scott agonizes over Scanlon Firearms’ floundering business, 

and Susan replies that they will “think of something.”  J.A. 40.   In the 

second, Scott asks his sister whether she has ordered a gun drill and file 

— after all, he had just broken a drill bit, and these tools were essential 

to their work.  J.A. 41.  Susan replies that she was waiting to buy new 

equipment “until business pick[ed] up.”  Id.  He agrees, and expresses a 

wish to “get [their] money’s worth” out of any new tools they buy.  Id. 

On their face, these short exchanges show no “criminal objective,” 
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United States v. Stewart, 433 F.3d 273, 293 (2d Cir. 2006), or “illicit 

association,” Broome, 732 F.2d at 364 n.1.  Instead, they merely capture 

two proprietors fretting over their struggling business and discussing if 

they can justify purchasing essential equipment in light of those 

struggles.  Whether or not Scott had begun to formulate his illicit plan, 

these statements fail to indicate the existence of an agreement between 

Scott and Susan “to commit an unlawful act.” Conspiracy, Black’s Law 

Dictionary (10th ed. 2014).  Indeed, if a conspiracy did exist at the time 

these statements were made, it stands to reason that Scott and Susan, 

believing their conversation to be private, would speak of the 

conspiratorial objective  in explicit terms. 

Second, the Commonwealth has failed to offer any independent 

evidence indicating that Scott and Susan were members of a conspiracy 

at the time Scott’s statements were recorded.  But because even the most 

powerful proffered statement is “presumptive[ly] unreliabl[e], [it] must 

be corroborated by fairly incriminating evidence.”  United States v. 

Silverman, 861 F.2d 571, 578 (9th Cir. 1988).  Therefore, even if the 

statements themselves did suggest a conspiracy (which they do not), 

they would be per se inadmissible under 801(d)(2)(E) for want of 

corroborating evidence.  See Ames R. Evid. 801(d)(2) (“The statement[s] 

. . . do[] not by [themselves] establish . . .  the existence of the conspiracy 

or participation in it.”).   
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The available independent evidence suggests at most that Scott 

and Susan were members of a conspiracy after the recorded statements 

were made.  The envelope with “Young Guns” written on it was not given 

to Griffin Stone until months later.  J.A. 55–57.  Internet posts 

attributed to “Precious Emerson” did not begin to arise until at least a 

year after the second statement.  J.A. 38.  And though not dispositive, it 

is telling that the charged conspiracy began well over one year after the 

final recording.  J.A. 3.   

This lack of evidence is fatal to the Commonwealth’s case.  On 

this point, United States v. Johnson, 767 F.2d 1259 (8th Cir. 1985), is 

instructive.  In that case, the prosecution proffered hearsay statements 

that tended to show conspiracy and independent evidence that a 

conspiracy eventually arose.  See id. at 1271.  Nevertheless, the 

statements were inadmissible because there was not any “independent 

evidence in the record that a conspiracy existed on or before [the date of 

the statements].”  Id.  Scott’s statements are similarly inadmissible 

under 801(d)(2)(E) because the Commonwealth has failed to show that 

any conspiracy existed when they were made.  

2. Even if a conspiracy arose eventually, that does not 

render Scott’s statements admissible. 

Even if the Government could show that a conspiracy involving 

Scott and Susan existed at some time after the proffered statements, 

that would still not render the statements admissible.  To be admissible 
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under 801(d)(2)(E), a statement must be made “during and in 

furtherance” of an extant conspiracy.  Ames R. Evid. 801(d)(2)(E).  

However, Scott’s statements could not possibly have been made “during” 

a conspiracy they pre-dated.  Therefore, because they were made before 

the formation of any alleged conspiracy, they are inadmissible.  See, e.g., 

United States v. Tombrello, 666 F.2d 485, 490 (11th Cir. 1982) (“[C]o-

conspirators’ statements made before the inception of the conspiracy do 

not fall within [801(d)(2)(E)].”). 

Although a statement made in furtherance of a conspiracy — but 

prior to the defendant joining it — is attributable to the defendant after 

she joins, see United States v. Heater, 689 F.2d 783, 788 (8th Cir. 1982),  

this rule still does not permit the admission of Scott’s statements.  The 

Commonwealth has alleged a conspiracy comprised solely of Susan and 

Scott, see J.A. 3, meaning that before Susan purportedly joined, there 

was no conspiracy at all.  See United States v. Leroux, 738 F.2d 943, 949–

50 (8th Cir. 1984) (“[S]tatements made by coconspirators before a 

defendant joins the conspiracy are admissible as long as the conspiracy 

or scheme existed at the time the statements were made.”) (emphasis 

added).  The coconspirator exception to the hearsay rule thus cannot 

permit the admission of Scott’s recorded statements.  
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C. The trial court committed reversible error by admitting 

Scott’s statements. 

Because the court below erred in holding that Scott’s statements 

were admissible under 801(d)(2)(E), this Court must reverse unless it 

finds the error harmless.  See, e.g. Virgin Islands v. Knight, 989 F.2d 

619, 630 (3d Cir. 1993).  “To find an error harmless, a court must be able 

to say that it is highly probable that the error did not contribute to the 

jury’s judgment of conviction.”  Id.; see also United States v. Heller, 625 

F.2d 594, 599 (5th Cir. 1980) (“An error is harmless if the reviewing 

court is sure, after viewing the entire record, that the error did not 

influence the jury or had a very slight effect on its verdict.”). 

Despite the minimal probative value of the statements for 

establishing that a conspiracy existed when they were made, their 

admission was not harmless.  The statements contributed to the 

Commonwealth’s case as to the development of a subsequent conspiracy 

by implying collusion between Scott and Susan.  Indeed, they were the 

only direct evidence of communication between Scott and Susan even 

tangentially related to the alleged conspiracy.  In light of the “closeness 

of the case,” United States v. Urbanik, 801 F.2d 692, 699 (4th Cir. 1986), 

the admitted statements may very well have been the primary source of 

“strength [in] the [Commonwealth’s] case against” Susan, United States 

v. Georgalis, 631 F.2d 1199, 1204 (5th Cir. 1980).  This Court cannot say 

with “fair assurance,” Kotteakos v. United States, 328 U.S. 750, 765 
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(1946), that the statements’ erroneous admission did not “materially 

affect[] the deliberations of the jury,” Holloway v. Arkansas, 435 U.S. 

475, 490 (1978). 

CONCLUSION 

For the foregoing reasons, this Court should reverse the judgment 

below on both grounds and remand for a new trial. 
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APPENDIX 

United States Constitution 

U.S. Const. amend. XIV, § 1 provides in pertinent part: 

 No State shall make or enforce any law which shall abridge 

the privileges or immunities of citizens of the United 

States; nor shall any State deprive any person of life, 

liberty, or property, without due process of law; nor deny to 

any person within its jurisdiction the equal protection of 

the laws. 

 

 

Ames Rules of Evidence 

Ames R. Evid. 801 provides in relevant part: 

(a) Statement. “Statement” means a person’s oral assertion, 

written assertion, or nonverbal conduct, if the person intended it 

as an assertion. 

(b) Declarant. “Declarant” means the person who made the 

statement. 

 (c) Hearsay. “Hearsay” means a statement that: 

(1) the declarant does not make while testifying at the 

current trial or hearing; and 

(2) a party offers in evidence to prove the truth of the 

matter asserted in the statement. 

(d) Statements That Are Not Hearsay. A statement that 

meets the following conditions is not hearsay: 

. . . 

(2) An Opposing Party’s Statement. The statement is 

offered against an opposing party and: 

(A) was made by the party in an individual or 

representative capacity; 

(B) is one the party manifested that it adopted or 

believed to be true; 

(C) was made by a person whom the party 

authorized to make a statement on the subject; 

(D) was made by the party’s agent or employee on a 

matter within the scope of that relationship and 

while it existed; or 

(E) was made by the party’s coconspirator during 

and in furtherance of the conspiracy. 
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   The statement must be considered but does not by itself 

establish the declarant’s authority under (C); the existence or 

scope of the relationship under (D); or the existence of the 

conspiracy or participation in it under (E). 

 

Ames R. Evid. 802: 

Hearsay is not admissible unless any of the following provides 

otherwise: 

• a federal statute; 

• these rules; or 

• other rules prescribed by the Supreme Court. 

 

 

Ames Statutes 

Illegal Gun Sales to Minors Statute – Ames Gen. Laws ch. 140, § 130: 

Whoever sells or furnishes to any person under 21 years of 

age a firearm or large capacity rifle or shotgun or 

ammunition therefor shall have the license to sell firearms, 

rifles, shotguns, machine guns or ammunition revoked and 

shall not be entitled to apply for such license for 10 years 

from the date of such revocation and shall be punished by 

a fine of not less than $1,000 nor more than $10,000, or by 

imprisonment in a state prison for not more than 10 years 

or by imprisonment in a house of correction for not more 

than two and one half years or by both such fine and 

imprisonment. 

 

Conspiracy Statute – Ames Gen. Laws ch. 274, § 7: 

Any person who commits the crime of conspiracy shall be 

punished as follows: 

    First, if the purpose of the conspiracy or any of the 

means for achieving the purpose of the conspiracy is a 

felony punishable by death or imprisonment for life, by a 

fine of not more than ten thousand dollars or by 

imprisonment in the state prison for not more than twenty 

years or in jail for not more than two and one half years, or 

by both such fine and imprisonment. 

Second, if clause first does not apply and the purpose 

of the conspiracy or any of the means for achieving the 

purpose of the conspiracy is a felony punishable by 
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imprisonment in the state prison for a maximum period 

exceeding ten years, by a fine of not more than ten 

thousand dollars or by imprisonment in the state prison for 

not more than ten years or in jail for not more than two and 

one half years, or by both such fine and imprisonment. 

Third, if clauses first and second do not apply and 

the purpose of the conspiracy or any of the means for 

achieving the purpose of the conspiracy is a felony 

punishable by imprisonment in the state prison for not 

more than ten years, by a fine of not more than five 

thousand dollars or by imprisonment in the state prison for 

not more than five years or in jail for not more than two 

and one half years, or by both such fine and imprisonment. 

Fourth, if clauses first through third do not apply 

and the purpose of the conspiracy or any of the means for 

achieving the purpose of the conspiracy is a crime, by a fine 

of not more than two thousand dollars or by imprisonment 

in jail for not more than two and one half years, or both. If 

a person is convicted of a crime of conspiracy for which 

crime the penalty is expressly set forth in any other section 

of the General Laws, the provisions of this section shall not 

apply to said crime and the penalty therefor shall be 

imposed pursuant to the provisions of such other section. 

 


