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ARGUMENT 
 

I. Section 18-726 violates the First Amendment.   
 

A.  The State’s narrowing construction of section 18-726 is 
implausible. 
 
The State has injected an issue of statutory interpretation into 

this case.  Groves maintains that § 18-726 covers the publication of 

design “schematics,” J.A. 22, that must be “digitally alter[ed] before a 

3D printer can use [them].”  Pet’r’s Br. 4–5.  The State expressly 

disclaims that its statute covers such files, arguing that § 18-726 

covers only files that can be directly understood by a 3D printer.  

Resp’ts’ Br. 35. 

The State offers no support for this narrowing construction, yet 

each argument the State makes depends on it.  Resp’ts’ Br. 37, 39, 45, 

49, 56–57.  Indeed, “the [State] makes no effort to defend the 

constitutionality of [the statute] beyond” its own interpretation; 

therefore, if this Court rejects that interpretation, it should declare 

§ 18-726 unconstitutional.  United States v. Stevens, 559 U.S. 460, 481 

(2010).   

For three reasons, this Court should not adopt the State’s 

interpretation.  First, it conflicts with the statute’s plain text, which 

criminalizes uploading “Computer Aided Design [“CAD”] files,” J.A. 24.  

CAD files are universally understood to “require software to create and 

translate the contained object . . . into layers to be printed.”  Barton 
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Lee, Where Gutenberg Meets Guns: The Liberator, 3D-Printed Weapons, 

and the First Amendment, 92 N.C. L. Rev. 1393, 1395 (2014); see Def. 

Distributed v. United States Dep’t of State, 838 F.3d 451, 470 (5th Cir. 

2016) (Jones, J., dissenting) (“[T]o create a physical object based on a 

CAD file, a third party must . . . translate [it] into the motions of a 3D 

print head.”).  Indeed, the only technical source cited by the State 

recognizes that there is a different term for a file that can directly 

command a 3D printer: a “G-Code file.” 3D Insider, Beginner’s Guide to 

3D Printing.1  G-Code files — not CAD files — are the only “file[s] that 

the printer can recognize.”  Id.  

Second, under the State’s interpretation, § 18-726 would 

criminalize essentially no conduct.  To our knowledge, designers like 

Groves practically never upload G-Code files, because “every g-code is 

unique to the machine for which it was written,” Ultimaker, What is G-

Code?.2  Such files are thus useful only to a downloader possessing a 

printer of the same make and model as the uploader.  For this reason, 

the largest online libraries of 3D-printable designs contain almost 

entirely CAD files and virtually no G-Code files.  See Thingiverse 

Library3; GrabCad Library.4 

                                                
1 https://3dinsider.com/3d-printing-guide/ 
2 https://ultimaker.com/en/resources/39071-what-is-g-code 
3 https://www.thingiverse.com/explore/collections 
4 https://grabcad.com/library 
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Finally, adopting the State’s construction “would generate its 

own constitutional questions.”  Sessions v. Dimaya, 138 S. Ct. 1204, 

1217 (2018).  The State’s narrow reading raises serious chilling 

concerns: Because the statute’s text appears to criminalize publishing 

“Computer Aided Design files,” were the State’s reading adopted, 

people seeking to upload CAD files would likely refrain for fear of 

prosecution — even though this speech would be perfectly legal.  See 

Reno v. Am. Civil Liberties Union, 521 U.S. 844, 870–72 (1997) 

(recognizing vague criminal prohibition’s “obvious chilling effect”).   

B. The speech criminalized by section 18-726 is not 
integral to criminal conduct.  

 
 The State does not contest that publishing firearm CAD files — 

or G-Code files, for that matter — is “speech” within the meaning of 

the First Amendment.  Nor does it contest the principle that protected 

speech may not be proscribed to prevent subsequent criminal conduct.  

Instead, the State argues that Groves’s speech receives no First 

Amendment protection because it is “used as an integral part of 

[criminal] conduct.”  Resp’ts’ Br. 36.  But the State twice misstates the 

legal standard.  It first asserts that the government may criminalize 

speech if it can show a “causal chain . . . between the criminalized 

speech and the government interest.”  Resp’ts’ Br. 37.  This Court has 

rejected that formulation; in Ashcroft v. Free Speech Coalition, it 

dismissed the government’s argument that distribution of virtual child 
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pornography is integral to crime just because it “can lead to actual 

instances of child abuse,” 535 U.S. 234, 250 (2002) (emphasis added). 

The State also claims that it is “virtually certain” that every 

firearm-design file published online will eventually be put to criminal 

use by someone, somewhere.  Resp’ts’ Br. 36.  That is not so, see Pet’r’s 

Br. 25, but regardless, “virtual[] certain[ty]” cannot be the standard.  If 

it were, a town could ban newsracks in the public square simply 

because it is “virtually certain” that they would lead to litter.  See 

Schneider v. State (Town of Irvington), 308 U.S. 147 (1939) (holding 

state may not ban leafleting to prevent littering).  And to the extent 

the State’s “virtual[] certain[ty]” argument depends on published files 

“remain[ing] online essentially forever,” Resp’ts’ Br. 56, it 

impermissibly relies on the “chance an unlawful act will be committed 

at some indefinite future time,” Free Speech Coal., 535 U.S. at 253.  

C.  Section 18-726 warrants strict scrutiny. 
 
Section 18-726 is facially content based and thus deserves strict 

scrutiny.  Pet’r’s Br. 26–27.  None of the State’s arguments to the 

contrary are persuasive.  First, § 18-726 does not just incidentally 

burden speech that involves “[t]he topic of firearms,” Resp’ts’ Br.  

45; the statute regulates files that can “produce a firearm” and no other 

type of file, J.A. 24.  Second, it does not matter whether § 18-726 is 

aimed at speech only because that speech helps achieve certain results, 
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Resp’ts’ Br. 45–46; that difference is immaterial under Reed v. Town of 

Gilbert, Ariz., which clarified that a law is content based when it 

defines regulated speech “by its function or purpose,” 135 S. Ct. 2218, 

2227 (2015).5  And finally, because § 18-726 is facially content based, it 

cannot be a permissible “manner restriction,” Resp’ts’ Br. 44; see also 

Reno, 521 U.S. at 879–80 (rejecting time place manner analysis for 

content-based regulation that applied only to some modes of internet 

communication). 

Because § 18-726 is not subject to intermediate scrutiny under 

current law, the State argues that “free speech doctrine must be 

adjusted,” Resp’ts’ Br. 38.  It claims that applying existing law to CAD 

files “would hobble state police power.”  Resp’ts’ Br. 40.  But there is no 

reason to believe that applying strict scrutiny here would obliterate the 

State’s ability to regulate CAD files, see id. (citing Lochner v. New 

York, 198 U.S. 45 (1905)).  Regulations on design files will not always 

be subject to strict scrutiny.  So long as the State regulates in a 

content-neutral way — for example, by requiring publishers of 3D-

printable files to upload to password-protected websites — its 

regulations will receive intermediate scrutiny.  And in any event, the 

                                                
5 The State notes that “[e]very federal court to have granted First 
Amendment protection to computer code, save one, has applied 
intermediate scrutiny.”  Resp’ts’ Br. 43.  But the few cases to which it 
refers predate Reed. 
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State need not restrict speech to regulate 3D printing: it can regulate 

the necessary materials and hardware. 

D.  Section 18-726 cannot withstand any level of scrutiny. 
 

1.  Section 18-726 cannot withstand strict scrutiny.   
 

Under this Court’s precedents, “ambiguous proof will not suffice” 

to justify a regulation at strict scrutiny.  Brown v. Entm’t Merchants 

Ass’n, 564 U.S. 786, 800 (2011).  The State, however, argues that 

Groves has no right to “demand[] hard proof,” Resp’ts’ Br. 54, 

grounding this assertion in Holder v. Humanitarian Law Project, 561 

U.S. 1 (2010).  But that case was concerned with the President’s access 

to raw intelligence and his expertise in combating terrorism — factors 

not implicated here.  See id. at 34.  And unlike § 18-726, the statute at 

issue in Humanitarian Law Project burdened only non-Americans’ 

right to listen.  See id.  Indeed, the Court openly doubted “that 

Congress could extend the same prohibition on material support . . . to 

domestic organizations.”  Id. at 39.  It is therefore not true that 

Humanitarian Law Project requires deference to the government 

whenever it claims an interest in public safety. 

Humanitarian Law Project aside, it would be especially 

inappropriate to lower the evidentiary burden here because § 18-726 is 

an outlier.  Computer files that enable the 3D-printing of firearms 

have been online for half a decade, but Ames is the only state to 
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respond with a prophylactic ban on speech.  And it has not explained 

“what makes [Ames] so peculiar that it is . . .  the only State to 

determine that such a ban is necessary.”  Eu v. San Francisco Cty. 

Democratic Cent. Comm., 489 U.S. 214, 226 (1989).  

Scrutinized with the appropriate rigor, the State’s evidence does 

not establish, as it must, that 3D-printed firearms pose any sort of 

“pervasive, [state]wide problem.”  U.S. v. Playboy Entm’t Grp., Inc., 

529 U.S. 803, 822–23 (2000).  Instead of hard proof, the State provides 

only “anecdote[s] and supposition[s],” id. at 822 — a single murder 

committed using a firearm made with one 3D-printed component, 

Resp’ts’ Br. 54, recently discovered “efforts to distribute untraceable 

guns” that were not made using 3D printing, id., and two out-of-state 

examples where individuals 3D-printed firearms but did not cause any 

harm, Resp’ts’ Br. 54–55.  

2.  Section 18-726 cannot withstand intermediate scrutiny. 
 

Section 18-726 also fails intermediate scrutiny.  First, even if 

§ 18-726 is read to cover only the publication of G-Code files, Resp’ts’ 

Br. 49, the law remains fatally overinclusive because it regulates many 

instances of speech that do not lead to the targeted harm.  See supra 

Section I.B.  A prohibition that proscribes a category of First 

Amendment activity in order to prevent evils that are “merely a 

possible byproduct of the activity” is invalid under both strict and 
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intermediate scrutiny.  Members of City Council of City of Los Angeles 

v. Taxpayers for Vincent, 466 U.S. 789, 810 (1984).   

 Second, § 18-726 forecloses adequate alternative channels for 

communicating the speech it criminalizes.  The State argues that the 

statute leaves people free to “distribut[e] 3D-printable gun files to 

friends or colleagues individually and [to] distribut[e] them offline.”  

Resp’ts’ Br. 50.  But these narrow channels are hardly “adequate 

substitutes.”  City of Ladue v. Gilleo, 512 U.S. 43, 56 (1994).  The 

communicative potential of individual or offline distribution does not 

come close to that of a file shared freely and openly on the internet, 

today’s “most important place[] . . . for the exchange of views,” 

Packingham v. North Carolina, 137 S. Ct. 1730, 1735 (2017). 

* * * 

Section 18-726 is a prophylactic ban intended to solve a problem 

that the State has not shown to exist, justified by a crime-prevention 

rationale that this Court has rejected.  The First Amendment cannot 

abide such a law.  This Court should reverse. 
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II. Section 18-133(a) violates the Second Amendment as applied 
to Ian Groves. 

 
Both parties agree: District of Columbia v. Heller, 554 U.S. 570 

(2008), is the starting point for this Court’s Second Amendment 

analysis.  But despite Heller’s statement that it did not seek to “clarify 

the entire field,” id. at 635, the State treats the opinion as “a 

comprehensive code,” United States v. Skoien, 614 F.3d 638, 640 (7th 

Cir. 2010), deriving broad doctrinal implications from unexplained 

remarks.  As the Court’s “first in-depth examination of the Second 

Amendment,” Heller, 554 U.S. at 635, Heller is better read as 

establishing a constitutional framework.  Therefore, the best guidance 

for resolving questions on which Heller remained silent is this Court’s 

many decisions evaluating restrictions on fundamental rights.  That 

jurisprudence, alongside Heller, provides a clear answer: Section 18-

133(a) is unconstitutional as applied to Ian Groves.  

A.  Groves’s as-applied challenge is viable. 
 

1.  Heller did not foreclose this as-applied challenge. 
 
The State argues that Groves’s as-applied challenge is foreclosed 

by Heller’s brief note that “prohibitions on the possession of firearms 

by felons” are “presumptively lawful,” 554 U.S. at 626, 627 n. 26.  In 

doing so, the State assumes (i) that by “presumptively lawful,” Heller 

meant that such prohibitions are valid in all applications, and (ii) that 

by “felons,” Heller meant “any persons convicted of crimes punishable 
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by over a year’s imprisonment.”  Resp’ts’ Br. 17.  Neither assumption is 

warranted.   

“[P]resumptively lawful” cannot be read to mean that these 

prohibitions are valid in all applications.  When this Court uses a 

phrase like “presumptively lawful,” it means only that the law would 

survive a facial challenge, see Pet’r’s Br. 39 (citing Wisconsin Right to 

Life, Inc. v. F.E.C., 546 U.S. 410, 411 (2006) (per curiam)), which  in 

turn implies only that the statute is valid in at least one application, 

see United States v. Salerno, 481 U.S. 739, 745 (1987) (noting that a 

law is facially invalid only when “no set of circumstances exists under 

which [it] would be valid”).  Because Heller never specified which 

applications of felon-in-possession laws are valid, the opinion cannot be 

read to hold lawful § 18-133(a)’s application to Groves.  See Wisconsin 

Right to Life, 546 U.S. at 411–12 (“In upholding [the law] against a 

facial challenge, we did not purport to resolve future as-applied 

challenges.”).   

And “felons” cannot conclusively be read to refer to persons 

convicted of crimes punishable by more than one year in prison.  

Although the State claims that this is the “traditional[]” 

understanding, Resp’ts’ Br. 17, there are equally plausible traditional 

understandings that do not include Groves.  For example, Heller might 

have meant persons whose crimes were “designated as felonies by 
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statute,” or persons convicted of “the classic English felonies,” Will 

Tress, Unintended Collateral Consequences: Defining Felony in the 

Early American Republic, 57 Clev. St. L. Rev. 461, 465 (2009).  But 

Ames classified Groves’s crime as a misdemeanor, J.A. 25, and his 

crime was a misdemeanor at common law, 2 Francis Wharton, 

Wharton’s Criminal Law 1166 (1932) (“Forgery is a misdemeanor at 

common law”).  Because Heller’s use of “felons” is susceptible to 

multiple interpretations, it would be inappropriate to discern from the 

opinion any rule of decision that forecloses Groves’s as-applied 

challenge. 

Regardless, even if this Court adopts the State’s readings, 

Heller’s remark cannot bind this Court.  The remark was entirely 

unreasoned; Heller explicitly declined to provide any “justification[],” 

554 U.S. at 635.  Therefore, if the remark is not dicta, see Pet’r’s Br. 

39–40, it is holding of the weakest sort.  See Janus v. Am. Fed’n of 

State, Cty., & Mun. Employees, Council 31, 138 S. Ct. 2448, 2479 

(2018) (declaring “quality of [an opinion’s] reasoning” an “important 

factor” in evaluating precedent). 

2. Courts are competent to adjudicate as-applied 
challenges to statutes like section 18-133(a). 

 
Contrary to the State’s assertions, entertaining as-applied 

challenges to statutes like § 18-133(a) would not require impracticable 

“case-by-case determinations” of an individual’s dangerousness based 
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on his “actual conduct.”  Resp’ts’ Br. 24.  Groves presents rules of 

decision that do not require such determinations. 

This Court need not make a fact-intensive individualized 

determination to decide whether a person has a Second Amendment 

right.  The “political community” rule proposed by Groves, see Pet’r’s 

Br. 41, asks whether there is a national consensus that persons who 

receive a certain conviction and sentence are thereby ejected from the 

political community.  Cf. Kennedy v. Louisiana, 554 U.S. 407, 421, 426 

(2008) (analyzing “legislative enactments” as evidence of “national 

consensus” under Eighth Amendment).  That assessment requires 

examining state statutes — not the underlying facts of an offense.  

Pet’r’s Br. 44 n. 25–27.   

Nor does this Court need to undertake an individualized 

tailoring analysis to decide whether a firearm restriction 

impermissibly burdens a person’s right.  This Court routinely 

evaluates as-applied challenges at a higher level of generality, asking 

whether there exists a category of persons who fall within a statute’s 

impermissible overbreadth.  See, e.g., Edenfield v. Fane, 507 U.S. 761, 

763 (1993).  Here, Groves argues that § 18-133(a) impermissibly covers 

never-incarcerated nonviolent misdemeanants, a category into which 

he falls.   

  



13 

B. Groves has a Second Amendment right. 
 

1. The State has the burden to prove that Groves lacks a 
Second Amendment right. 

  
 The State also appears to seize on the phrase “presumptively 

lawful” in an attempt to shift the burden onto Groves to prove he has a 

Second Amendment right.  Resp’ts’ Br. 26 (citing Binderup v. Atty. 

Gen. U.S. of Am., 836 F.3d 336, 346–47 (3d Cir. 2016)).  But here too, 

the remark cannot bear the weight the State places on it.  See supra 

Section II.A.1 (“[P]resumptively lawful” means only facially valid).  

And because the State cannot point to any other part of Heller as 

evidence that the Court mandated burden shifting, this litigation 

begins, as Heller did, with the presumption that the right “belongs to 

all Americans,” 554 U.S. at 581. 

2.  The State cannot satisfy its burden by relying on 
twentieth century firearm restrictions. 

  
The State alleges that Groves lacks a Second Amendment right 

because he is subject to a “longstanding” firearm prohibition: the Gun 

Control Act of 1968, as incorporated in § 18-133(a).  Resp’ts’ Br. 14.  

But recent legislative enactments cannot affect the Second 

Amendment’s scope.  Were it otherwise, legislatures could regularly 

redefine the bounds of this fundamental constitutional right.  See City 

of Boerne v. Flores, 521 U.S. 507, 519 (1997).  Heller did not authorize 

this practice.  Rather, it limited its historical analysis to sources 
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spanning the colonial period “through the end of the 19th century.”  

554 U.S. at 605. 

3. The State has not otherwise met its burden. 
 

The State does not contest that the political community rule is 

the only rule grounded in the text of the Second Amendment.  Nor does 

the State directly engage with the historical evidence confirming the 

rule’s accuracy.  Instead, it claims that the political community theory 

lacks traction in the lower courts.  Resp’ts’ Br. 18–19.  But this 

overlooks that courts have invoked the theory to assess as-applied 

challenges to firearm bans on undocumented immigrants, e.g., United 

States v. Huitron-Guizar, 678 F.3d 1164, 1166–67 (10th Cir. 2012), and 

have relied on the fact that felons forfeit political rights to reject as-

applied challenges to § 922(g)(1), United States v. Barton, 633 F.3d 

168, 175 (3d Cir. 2010) (overruled on other grounds, Binderup, 836 

F.3d at 349). 

The State’s two historical theories are unconvincing.  First, the 

State fails to present persuasive evidence that the Second Amendment 

was originally understood not to extend to persons convicted of any 

crime.  See Resp’ts’ Br. 22–23.  The State relies on a proposed 

constitutional amendment that would have permitted disarmament of 

persons for “crimes committed.”  Resp’ts’ Br. 16.  But that proposal was 

rejected.  And as Heller noted, “[i]t is dubious to rely on such [drafting] 
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history to interpret a text that was widely understood to codify a pre-

existing right.”  Heller, 554 U.S. at 603.  Nor was it understood at the 

founding that criminals lacked the right to bear arms.  Resp’ts’ Br. 22.  

“Bans on convicts possessing firearms were unknown before World 

War I.”  C. Kevin Marshall, Why Can’t Martha Stewart Have a Gun?, 

32 Harv. J.L. & Pub. Pol’y 695, 708 (2009).   

The State’s second historical theory — that “[l]ack of civic 

virtue” was understood to permit disarmament — also lacks merit.  

Resp’ts’ Br. 23.  “[N]o historical evidence . . . indicat[es] that 

‘virtuousness’ was a limitation on one’s qualification for the right,” 

Binderup, 836 F.3d at 372 (Hardiman, J., concurring).  And it would be 

an odd fundamental right that could be stripped on the basis of 

government disapproval alone. 

C.  Section 18-133(a) impermissibly infringes on Groves’s 
Second Amendment right. 

 
1.  Section 18-133(a) is per se unconstitutional as applied 
to Groves.  

 
Under Heller, total and permanent restrictions of the right to 

bear arms are always invalid.  Pet’r’s Br. 45.  The State argues that 

§ 18-133(a)’s ban is not permanent because it does not affect any 

person who has been pardoned, had their conviction expunged, or had 

their civil rights restored.  Resp’ts’ Br. 33.  But discretionary executive 

decisions cannot remedy the denial of a constitutional guarantee.  
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Cf. Forsyth Cty. v. Nationalist Movement, 505 U.S. 123, 133 (1992) 

(prior restraint).  Notably, the exception allowing individuals to 

possess firearms at “the discretion of the Chief of Police,” see 39 D.C. 

Reg. 5676 (May 7, 1993), was not enough to save the ordinance 

challenged in Heller, 554 U.S. at 575 n. 1. 

   2. Section 18-133(a) otherwise fails heightened scrutiny. 
   
The State does not contest that the Second Amendment codifies 

a fundamental right, or that “classifications affecting fundamental 

rights” warrant the “most exacting scrutiny,” Clark v. Jeter, 486 U.S. 

456, 461 (1988).  Instead, it asserts that intermediate scrutiny is 

appropriate because the “courts of appeals have uniformly followed 

that path.”  Resp’ts’ Br. 30 (citations omitted).  That description 

overstates the degree of consensus among federal judges.  See, e.g., 

United States v. Chovan, 735 F.3d 1127, 1145 (9th Cir. 2013) (Bea, J., 

concurring) (advocating strict scrutiny); District of Columbia v. Heller 

(“Heller II”), 670 F.3d 1244, 1284 (D.C. Cir. 2011) (Kavanaugh, J., 

dissenting) (same).  Regardless, this Court often disagrees with the 

unanimous position of circuit courts.  See CBOCS W., Inc. v. 

Humphries, 553 U.S. 442, 471 (2008) (Thomas, J., dissenting) 

(collecting cases).  

Even under intermediate scrutiny, the State cannot justify § 18-

133(a).  The State relies on two studies to support its judgment that 
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never-incarcerated nonviolent misdemeanants like Groves “present[] a 

demonstrable danger to the community.”  Resp’ts’ Br. 30.  Because 

both are “off-point” and “obviously distinguishable,” Binderup, 836 

F.3d at 354, neither supports a “reasonable inference[]” justifying the 

State’s conclusion, Turner Broad. Sys., Inc. v. F.C.C., 520 U.S. 180, 195 

(1997). 

 Both studies fail to differentiate between the risks posed by 

incarcerated and non-incarcerated persons.  But that distinction is 

crucial given the substantial criminogenic effects of incarceration.  

Pet’r’s Br. 53.  Furthermore, the studies rely heavily on data about 

offenders during their first decade post-conviction.  Resp’ts’ Br. 31–32.  

This fails to account for the sociological finding that after ten years, an 

offender’s risk of firearm abuse converges with that of a non-offender.  

Pet’r’s Br. 54.  Finally, one of the studies undercuts the very inference 

the State seeks to draw; it finds that nonviolent offenders are no more 

likely than non-offenders to be charged with a new crime.  See Mona A. 

Wright et al., Effectiveness of Denial of Handgun Purchase to Persons 

Believed to Be at High Risk for Firearm Violence, 89 Am. J. Pub. 

Health 88, 89 (1999) (finding “[n]o such effect”).   

* * * 

Section 18-133(a) is a prophylactic ban on the right to keep and 

bear arms.  The State is unwilling to exclude Ian Groves from the 
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political community, but it claims the power to disarm him for life.  

The Second Amendment cannot abide this law.  This Court should 

reverse.  
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CONCLUSION 
 

The judgment of the United States Court of Appeals for the 

Ames Circuit should be reversed. 
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