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QUESTIONS PRESENTED 
 
 

1. Whether Ames Rev. Stat. § 18-726(a) violates the Free Speech 

Clause of the First Amendment.  

 

2. Whether Ames Rev. Stat. § 18-133(a) violates the Second 

Amendment as applied to Ian Groves.  
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OPINIONS BELOW 
 

The unreported opinion of the United States Court of Appeals for 

the Ames Circuit is reproduced at page 2 of the Joint Appendix.  The 

unreported order of the United States District Court for the District of 

Ames is reproduced at page 34 of the Joint Appendix. 

 

JURISDICTION  
 

The judgment of the United States Court of Appeals for the Ames 

Circuit was entered on April 19, 2018.  The petition for writ of certiorari 

was granted on September 7, 2018.  The jurisdiction of this Court is in-

voked under 28 U.S.C. § 1254(1) (2012). 

 

CONSTITUTIONAL AND STATUTORY PROVISIONS 
INVOLVED 

 
All relevant provisions are reproduced in the Appendix. 
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STATEMENT OF THE CASE 
 

This case concerns two prophylactic bans enacted by the State of 

Ames.  Both implicate the constitutional rights of petitioner Ian Groves. 

Ames Rev. Stat. § 18-726 criminalizes the act of publishing online 

the digital schematics for a firearm that can be manufactured using a 

3D printer.  The only basis for this prohibition is the potential harm that 

could result from others misusing these files.  Groves has created digital 

schematics for a firearm and wishes to publish them, but refrains for 

fear of prosecution and imprisonment.   

Ames Rev. Stat. § 18-133(a) permanently bars Groves from own-

ing any firearms.  The only basis for this prohibition is a single nonvio-

lent misdemeanor that Groves committed over fifteen years ago, for 

which he received probation.  He wishes to acquire a firearm to protect 

himself and his family, but refrains for fear of prosecution and impris-

onment.   

Groves brings a constitutional challenge to each law.  He brings 

a facial and as-applied challenge to § 18-726 under the Free Speech 

Clause of the First Amendment.  J.A. 12.  He brings an as-applied chal-

lenge to § 18-133(a) under the Second Amendment.  Id.  The lower courts 

denied these challenges.  J.A. 34.  This Court granted certiorari to re-

solve them.  J.A. 1. 
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I. The First Amendment Claim 
 

Computer-Aided Design and 3D Printing 

Computer-Aided Design (CAD) software allows users to create 

digital 3D models of real-world objects.  See Design Tech Academy, In-

troduction to CAD.1  Those models can be viewed on a computer screen, 

which displays them in 360 degrees, as if sculpted out of clay.  Id.  The 

image below2 represents what a user might see:  

   
 

 

                                                
1 https://www.designtechcadacademy.com/knowledge-base/introduc-
tion-to-cad 
2 Max von Ubel, 30 Best Free CAD Software Tools 2018 (2D/3D CAD 
Programs), All3DP, (June 20, 2018) https://all3dp.com/1/best-free-cad-
software-2d-3d-cad-programs-design/ 
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Using CAD software, hobbyists like Ian Groves have created vir-

tual designs for thousands of everyday objects and have uploaded them 

to free online libraries.  See Library, GrabCad.com.3  Anyone can down-

load these designs, tinker with them on their computer, and ultimately 

use them for 3D printing.  These downloadable files are the digital 

equivalent of blueprints, written in a software language that encodes 

the dimensions of the model that the designer has created.  Dibya 

Chakravorty, STL File Format (3D Printing) — Simply Explained, 

All3DP (Aug. 5, 2018).4   

A person with sufficient technical knowledge can use a 3D printer 

to create physical objects based off of a CAD design.  But that process 

requires multiple steps.  For a user who wants to print a firearm, the 

steps are as follows: 

First, the user must acquire a 3D printer capable of high-preci-

sion printing.  These machines are more expensive than the typical 3D 

printer, costing at least $5,000.  Kelly McLaughlin, How 3-D Printed 

Guns Work, Business Insider (July 31, 2018).5 

 Next, the user must make changes to the firearm-design file so 

that it can be 3D-printed; as downloaded, it is “only halfway [to] a 3D 

                                                
3 https://grabcad.com/library 
4 https://all3dp.com/what-is-stl-file-format-extension-3d-printing/ 
5 https://www.businessinsider.com/3d-printed-guns-how-they-work-
2018-7 
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printable file.”  3D Insider, Beginner’s Guide to 3D Printing.6  Design 

files themselves contain no instructions, orders, or commands to a 3D 

printer.  As a result, the user must digitally alter the file before a 3D 

printer can use it as a recipe for printing.  Id.  Specifically, he must use 

a computer program to “slice” the three-dimensional design into ultra-

thin horizontal layers.  Id.  Although the computer does the slicing, the 

user must manually set the parameters, and “proper 3D slicer settings 

can mean the difference between a successful print, and a failed 

print.”  3D Slicer Settings for Beginners — 3 Things You Need to Know, 

All3DP.7 

Only after these alterations is the file ready to print.  But because 

“a 3D printer cannot create a complex mechanism like a functional gun 

all in one piece . . . each separate component of the gun needs to be 3D 

printed individually.”  Scott J. Grunewald, What You Need to Know 

About 3D Printed Guns and Why You Don’t Need to Fear Them, 3D 

Print.Com (June 23, 2016).8  The user must then assemble the parts, 

following instructions provided by the designer.  See J.A. 17.  This usu-

ally involves treating the pieces with certain chemicals before fusing 

                                                
6  https://3dinsider.com/3d-printing-guide/.   
7 https://all3dp.com/3d-slicer-settings-beginners-8-things-need-know/. 
8 https://3dprint.com/139537/3d-printed-guns/ 
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them together with resin.  Courtney Armstrong, Post Processing for 

FDM Printed Parts, 3D Hubs.9 

“Fear and Alarm Throughout Ames” 

Two years ago, after completing an intensive course in CAD soft-

ware, Groves created a digital design for a firearm that can fire a single 

.38 caliber bullet despite being made out of plastic.  J.A. 17.  Groves 

nicknamed this firearm “The Releaser.”  Id.  His design schematics in-

cluded a space for a metal slug, which ensures metal detection as re-

quired by federal law.  Id.; 18 U.S.C. § 922(p) (2012).   

Groves provided the design for The Releaser to a friend, along 

with written instructions.  J.A. 17.  Following those instructions, his 

friend was able to print, assemble, and successfully test the fire-

arm.  Id.  At the time, sharing the design with others was legal.  See J.A. 

17–18.   

Three months later, that changed.  Ames became the only state 

in the nation to criminalize the online publication of such files.  Specifi-

cally, the State made it:  

unlawful for any person to make available in Ames through 
publication over the Internet digital instructions in the 
form of Computer Aided Design files or other computer 
code that can automatically program a three-dimensional 
printer to produce a firearm or complete a firearm from an 
unfinished frame or receiver.  

 

                                                
9 https://www.3dhubs.com/knowledge-base/post-processing-fdm-
printed-parts 
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J.A. 24.   

 Governor Sylvia Gallant later explained that the prospect of “3D-

printable guns ha[d] caused substantial fear and alarm throughout 

Ames, prompting the Ames legislature to act.”  J.A. 32.  Not long before 

the law was passed, a prohibited purchaser killed his wife and two chil-

dren using a firearm that included one 3D-printed component.  

J.A. 22–23.  This remains, to our knowledge, the only reported instance 

of a shooting involving 3D-printed materials.    

Shortly after § 18-726’s passage, Groves was quoted in the Ames 

Daily Tribune as saying that he considered the law unconstitu-

tional.  J.A. 18.  Three days later, he received a letter from Governor 

Gallant commanding him to “cease and desist from publishing” the dig-

ital plans for The Releaser.  J.A. 32.  Fearing prosecution and imprison-

ment under the statute, J.A. 18, Groves brought this action, J.A. 12.   

II. The Second Amendment Claim 
 

Historical Background 

Before the twentieth century, legislatures in the United States 

rarely, if ever, enacted lifetime firearm possession bans on persons con-

victed of crimes.  Carlton F.W. Larson, Four Exceptions in Search of a 

Theory: District of Columbia v. Heller and Judicial Ipse Dixit, 60 Has-

tings L.J. 1371, 1374 (2009).  But the paradigm shifted in 1938, when 

Congress enacted a lifetime firearm ban on anyone convicted of certain 
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enumerated “crime[s] of violence.”  Federal Firearms Act, ch. 85, § 1(6), 

52 Stat. 1250, 1250 (1938).  One year later, J.A. 14, the State of Ames 

followed suit, incorporating federal firearms law into its own restriction, 

codified as § 18-133(a): 

No person who is a fugitive from justice or is a person pro-
hibited from possessing firearms or ammunition under fed-
eral law shall own, possess, or control any firearm or am-
munition therefore. 

 
J.A.  21. 
 

In 1968, Congress broadened the lifetime firearm possession ban 

to its present form, Gun Control Act of 1968, Pub. L. No. 90-618, tit. I, 

sec. 102, 82 Stat. 1213, 1216 (1968); it now covers anyone convicted of a 

crime punishable by imprisonment for a term exceeding one year.  See 

18 U.S.C. § 922(g)(1) (2012).  Crimes classified by the state as misde-

meanors, however, must be punishable by more than two years in order 

to qualify.  Id. § 921(a)(20)(B).  And crimes “relating to the regulation of 

business practices” are exempted.  Id. § 921(a)(20)(A). 

Because the State tethers its own firearm ban to the federal gov-

ernment’s, the expansion codified in § 922(g)(1) applies through § 18-

133(a). 

Ian Groves: A Never-Incarcerated Nonviolent Misdemeanant 

Groves is disqualified for life from possessing a firearm because, 

as a college student, he made three fake identification cards for himself 

and two close friends so that they could access local bars.  J.A. 16.  For 
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this, he was arrested for and pled guilty to “[m]anufactur[ing] . . . [a] 

false identification card,” an offense which the State classifies as a mis-

demeanor punishable by up to five years imprisonment.  J.A. 25. 

Groves was not incarcerated for this crime.  The judge ordered a 

lenient sentence: three years’ probation and a $900 fine.  J.A. 30–31.  Af-

ter sentencing, Groves immediately relinquished his firearms as re-

quired by § 18-133(a).  J.A. 16.  

This was Groves’s first and only run-in with the law.  Id.  In the 

fifteen years since, he has been nothing short of a model citizen.  J.A. 

16–17.  After graduating college and obtaining a master’s degree in com-

puter science, Groves founded a successful computer repair service busi-

ness that now employs eight people.  J.A. 17.  He is married and has two 

young daughters; he seeks a firearm to protect them.  Id.   

III. Proceedings Below 
 

Seeking to vindicate his First and Second Amendment rights, 

Groves brought suit against several state officials in the United States 

District Court for the District of Ames.  J.A. 12–14.  He sought declara-

tory and injunctive relief against the enforcement of both § 18-726 and 

§ 18-133(a).  J.A. 12.  The parties stipulated to the facts in the complaint, 

and each moved for summary judgment.  J.A. 34.   

Concluding that § 18-726 did not violate the First Amendment 

and that § 18-133(a), as applied, did not violate the Second Amendment, 
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the District Court granted the state officials’ motion and dismissed the 

case.  Id.  The United States Court of Appeals for the Ames Circuit af-

firmed.  J.A. 3.  This Court granted certiorari on both the First Amend-

ment and Second Amendment issues.  J.A. 1.  
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SUMMARY OF THE ARGUMENT  

 
I.  Ames Rev. Stat. § 18-726 violates the First Amendment.  The statute 

prohibits the online publication of firearm-design files.  Ian Groves has 

created such a file and seeks to share it on the internet.  The First 

Amendment protects his right to do so.  

A.  Section 18-726 regulates protected speech.  For one, the stat-

ute’s plain text criminalizes the act of publishing information, which this 

Court has made clear is “pure speech,” Bartnicki v. Vopper, 532 U.S. 514, 

526 (2001).  Moreover, the free exchange of firearm-design files serves 

the kinds of technological, political, and artistic ends that the First 

Amendment is intended to protect.  See Roth v. United States, 354 U.S. 

476, 484 (1957).  These files are the communicative equivalent of blue-

prints, digitally encoding the schematics for a firearm design Groves cre-

ated.  Sharing them advances the science of firearms manufacturing; 

influences the political debate around gun control; and enables artists 

and hobbyists to create virtual firearms for entertainment purposes.   

That these files can be processed by a computer does not remove 

their protection.  The First Amendment is triggered by messages, ideas, 

and information, not by the format in which those ideas are conveyed.  

Bernstein v. U.S. Dep’t of State, 922 F. Supp. 1426, 1434 (N.D. Cal. 1996). 

B.  This Court need not look to traditional tiers of scrutiny to in-

validate § 18-726, because its precedents already establish a rule that 
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decides this case: Where protected speech has only a “contingent and 

indirect” connection to criminal activity, the State may not proscribe 

that speech as a means to prevent crime.  See Ashcroft v. Free Speech 

Coal., 535 U.S. 234, 250 (2002).  Here, the State has violated this prin-

ciple.  Though publishing firearm-design files can ultimately lead to 

criminal conduct, that result does not necessarily — or even usually — 

follow.   

C.  But even if evaluated under the traditional tiers of scrutiny, 

§ 18-726 cannot survive.  Under Reed v. Town of Gilbert, Ariz., the stat-

ute is content based, so strict scrutiny is the appropriate method of re-

view.  135 S. Ct. 2218, 2226–27 (2015).  A speech regulation is content 

based if it (i) is content based on its face; or (ii) cannot be “justified with-

out reference to the content of the regulated speech.”  Id.  Applying that 

test, § 18-726 is content based twice over.  It is content based on its face 

because it prohibits publishing only those design files that describe the 

dimensions of a firearm.  And it cannot be justified without reference to 

the speech’s content, because § 18-726 was motivated by the State’s con-

cern about what people might do with the information contained in the 

files. 

Properly evaluated under strict scrutiny, § 18-762 fails for three 

reasons.  First, the State cannot show that the statute actually advances 

its interests, see Globe Newspaper Co. v. Superior Court for Norfolk Cty., 
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457 U.S. 596, 609–10 (1982).  The public safety problems the statute 

aims to address are likely to persist; dangerous persons intent on ob-

taining a firearm can already do so lawfully with far less money, time, 

and effort than is required by 3D printing.  Second, the statute is over-

inclusive, see Brown v. Entm’t Merchants Ass’n, 564 U.S. 786, 792 (2011).  

It bans all online publication of firearm-design files even though not all 

individuals who download these files will use them for unlawful 

ends.  And finally, Ames has at its disposal several less speech-restric-

tive options that more directly target the potential harm it seeks to pre-

vent.  A total publication ban is not necessary.   

 

II.  Ames Rev. Stat. § 18-133(a) violates the Second Amendment as ap-

plied to Ian Groves.  The statute imposes a lifetime firearm ban on any-

one convicted of a misdemeanor punishable by more than two years in 

prison.  Fifteen years ago, Groves was convicted of a qualifying misde-

meanor.  Today, he seeks to purchase a firearm for self-defense and the 

protection of his family.  The Second Amendment protects his right to 

do so.  

To assess the constitutionality of § 18-133(a), this Court should 

proceed under the framework it established in District of Columbia v. 

Heller, 554 U.S. 570, 581 (2008).  That framework asks two questions: 
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(i) whether Groves has a Second Amendment right to bear arms, and (ii) 

whether § 18-133(a) impermissibly burdens that right.   

A.  Contrary to the decisions of some lower courts, Groves is not 

foreclosed from bringing this as-applied challenge under Heller.  Alt-

hough Heller indicated in dicta that some longstanding prohibitions on 

firearm possession were facially valid, it did not resolve all as-applied 

challenges to those restrictions.  Cf. Wisconsin Right to Life, Inc. v. 

F.E.C., 546 U.S. 410, 411 (2006) (per curiam).  Indeed, the Court seemed 

to contemplate resolving these challenges in future cases.  554 U.S. at 

635.  

B.  Under Heller, the first question is whether Groves has the 

right to keep and bear arms.  He does.  To prove otherwise, the State 

must overcome the “strong presumption” that this right “belongs to all 

Americans,” and demonstrate that the founding generation understood 

the scope of the Second Amendment to exclude persons like Groves.  Dis-

trict of Columbia v. Heller, 554 U.S. 570, 581 (2008).   

The State cannot carry this burden.  The public understanding at 

the time of the founding was that the Second Amendment protected all 

those within the political community.  The Amendment’s plain text ex-

pressly covers “the people,” U.S. Const. amend. II, which this Court has 

defined as “all members of the political community,” Heller, 554 U.S. at 

580.  Practices from the founding era confirm this reading: In the context 
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of criminal convictions, for example, disarmament was triggered not by 

the conviction itself but by the collateral loss of a criminal’s political 

rights.  See C. Kevin Marshall, Why Can’t Martha Stewart Have a Gun?, 

32 Harv. J.L. & Pub. Pol’y 695, 715 (2009). 

Because the public understanding at the founding establishes a 

principle that must be applied in the present day, see Heller, 554 U.S. at 

582, anyone who falls within the political community today retains their 

right to keep and bear arms.  Never-incarcerated nonviolent misde-

meanants like Groves can vote, serve on juries, and run for public office; 

they thus remain within “the people” protected by the Second Amend-

ment.  As such, Groves has a Second Amendment right.   

C.  This Court need not proceed through the traditional tiers of 

scrutiny to invalidate § 18-133(a) as applied to Groves.  “[U]nder [Hel-

ler], complete prohibition[s] of Second Amendment rights are always in-

valid.”  Wrenn v. District of Columbia, 864 F.3d 650, 665 (D.C. Cir. 2017) 

(internal quotation omitted).  Section 18-133(a) is just such a prohibi-

tion: It bars Groves from owning any firearm, anywhere, forever.  That 

kind of prohibition, at least, is per se unconstitutional.   

D.  Even if evaluated under the traditional tiers of scrutiny, § 18-

133(a) cannot constitutionally be applied to Groves.  Because § 18-133(a) 

implicates — indeed, extinguishes — a fundamental right, it warrants 
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strict judicial scrutiny.  See Clark v. Jeter, 486 U.S. 456, 461 

(1998).  That Groves has been convicted of a crime does not change this. 

But even under intermediate scrutiny, the statute must fall.  Sec-

tion 18-133 is “substantially broader than necessary to achieve the gov-

ernment’s interest.”  Ward v. Rock Against Racism, 491 U.S. 781, 800 

(1989).  The State need not dispossess never-incarcerated nonviolent 

misdemeanants like Groves because these persons do not pose a mate-

rial risk of firearm abuse:  They (1) have committed only minor crimes, 

(2) have not proven violent, and (3) were deemed by their sentencing 

judges to be harmless enough to avoid incarceration.  At the very least, 

§ 18-133(a) need not cover these individuals for life.  Social science 

demonstrates that, after a term of years, never-incarcerated nonviolent 

misdemeanants become indistinguishable from nonoffenders.  

This Court has already established that the Second Amendment 

is not a “second-class right.”  McDonald v. City of Chicago, 561 U.S. 742, 

780 (2010).  It must, then, be “valuable enough to justify imposing on 

would-be regulators the costs of distinguishing . . . the harmless from 

the harmful.”  Zauderer v. Office of Disciplinary Counsel of Supreme 

Court of Ohio, 471 U.S. 626, 646 (1985). 

This Court should reverse.  
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ARGUMENT 
 
I.  Section 18-726 violates the First Amendment. 
 

Today, the internet allows a person to speak “with a voice that 

resonates farther than it could from any soapbox.”  Reno v. Am. Civil 

Liberties Union, 521 U.S. 844, 870 (1997).  The farther that voice travels, 

the greater the chance that people will learn something that the govern-

ment would rather they not.   

Here, the State of Ames would rather its citizens not learn what 

Ian Groves has to teach them.  Groves has created a digital blueprint for 

a one-shot firearm that can be manufactured using 3D printing, and the 

State worries that “online access to the[se] schematics” will allow any-

one to “be able to obtain a gun,” J.A. 22.  To be sure, some people may 

misuse this information.  But rather than target those people, the State 

has targeted Groves; it has criminalized the online publication of fire-

arm-design files.  The First Amendment forecloses that choice.   

A.  Section 18-726 regulates protected speech. 
 

1. Section 18-726 regulates the act of publishing 
information, which is protected speech. 

 
A “naked prohibition against disclosures is fairly characterized as 

a regulation of pure speech.”  Bartnicki v. Vopper, 532 U.S. 514, 526 

(2001).  Section 18-726 imposes such a prohibition.  It makes it “unlawful 

for any person to make available in Ames through publication over the 

Internet . . . Computer Aided Design files or other computer code that 
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can automatically program a three-dimensional printer to produce a 

firearm.”  J.A. 24 (emphasis added).  As the State’s legislative findings 

recognize, the law targets design “schematics” for a particular kind of 

firearm.  J.A. 22.  These schematics are information, and § 18-726 bars 

their publication.  Therefore, this Court need look no further than the 

statutory text to conclude that the law criminalizes pure speech 

protected by the First Amendment.  See Sorrell v. IMS Health Inc., 564 

U.S. 552, 570 (2011) (“[T]he creation and dissemination of information 

are speech within the meaning of the First Amendment.”). 

2. At the very least, the act of publishing firearm-design files 
is protected speech.   

 
Even if the act of publishing information is not always speech, the 

act of publishing this kind of information is.  CAD files encode 

specifications detailing the precise dimensions of an object.  See 

Statement of the Case, supra.  Where that object is a firearm, sharing 

those specifications advances significant technological, political, and 

artistic ends.  That is the sort of communication the First Amendment 

protects.  See Roth v. United States, 354 U.S. 476, 484 (1957) (explaining 

that “[a]ll ideas having even the slightest redeeming social importance” 

are protected). 
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a. Publishing firearm-design files advances scientific 
and technological development. 

 
The fact that 3D printing can be used to produce a working 

firearm represents an important “technological development[],” as the 

State’s legislative findings acknowledge.  J.A. 22.  Therefore, the online 

publication of designs for these firearms would help “advance human 

knowledge,” Sorrell, 564 U.S. at 570, with respect to the science of 

firearm manufacturing.  In particular, the free exchange of these files 

facilitates experimentation and development.  For example, 3D printing 

allows commercial firearm designers to more easily “test a modification 

that decreases gun weight or kickback.”  4 Ways Metal 3D Printed Parts 

Fit into the Firearms Manufacturing Supply Chain, 3DEO (Oct. 3, 

2017).10  It also gives consumers new “opportunit[ies] to innovate in the 

field to solve specific problems they may encounter where traditional 

spares and repair parts may not meet the need.”  Jen Judson, Marine 

Corps Looks to 3-D Printing to Make Spare Parts Downrange, Defense 

News (Sept. 11, 2017).11 

 

 

                                                
10 https://news.3deo.co/4-ways-metal-3d-printed-parts-fit-into-the-
firearms-manufacturing-supply-chain 
11 https://www.defensenews.com/smr/equipping-the-
warfighter/2017/09/11/marine-corps-looks-to-3-d-printing-to-make-
spare-parts-downrange/ 
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b. Publishing firearm-design files influences political 
debate. 

 
This Court has recognized that the free flow of even technical 

information is critical to effective public debate:  “Facts, after all, are the 

beginning point for much of the speech that is most essential to . . . 

conduct human affairs.”  Sorrell, 564 U.S. at 570. 

Just like blueprints, the digital design file Groves seeks to publish 

communicates true factual propositions, including the size and shape of 

The Releaser’s components, the precise way they fit together, and that 

when assembled they create a working firearm.  Those facts provide 

heavy ammunition for partisans who argue that strict gun regulations 

can be circumvented.  E.g., Antonio Garcia Martinez, How 3-D Printing 

Exposes the Fallacy of Federal Gun Laws, Wired (Aug. 15, 2018)12 

(arguing that firearm-design files reveal that “advances in gun 

modularity and manufacturing now make most gun regulation 

obsolete”).  Thus, the information Groves has encoded supports one side 

of a hotly contested political debate.  In this respect, publishing a CAD 

is no different than publishing a book that “provide[s] specific details 

about how guns can be made at home” — both help “make an important 

political argument.”  See Eugene Volokh, Crime-Facilitating Speech, 57 

Stan. L. Rev. 1095, 1116 n. 98 (2005). 

                                                
12 https://www.wired.com/story/defense-distributed-3d-printing-
exposes-fallacy-of-federal-gun-laws/ 
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c. Publishing firearm-design files serves artistic and 
expressive purposes.  

 
 Beyond political debate or technological advancement, the files 

covered by § 18-726 have artistic uses.  For example, designers of war-

based video games use CAD software to create virtual versions of 

historical guns for in-game characters to use.  See Danton Bryans, 

Unlocked and Loaded: Government Censorship of 3D-Printed Firearms 

and a Proposal for More Reasonable Regulation of 3D-Printed Goods, 90 

Ind. L.J. 901, 926 (2015); cf. Clare Scott, Australian Cosplayer Faces 

Prison for 3D Printed Replica Guns, 3DPrint.Com (Aug. 6, 2018).13  One 

can imagine other artistic uses.  For example, the Smithsonian might 

upload digital 3D renderings of its historic firearms, see The 

Smithsonian’s Gun Room, Smithsonian Institute,14 to its online library, 

where it already hosts 3D renderings of fossils and other artifacts, see 

Smithsonian National Museum of National History, What Does It Mean 

To Be Human?.15   

3. That firearm-design files can be processed by a computer 
has no bearing on whether publishing them is protected 
speech. 

 
Without addressing any of the above, the Court of Appeals held 

that CAD files are not “speech” because of “their non-expressive 

                                                
13 https://3dprint.com/221568/cosplay-3d-printed-replica-guns/ 
14https://www.smithsonianmag.com/videos/category/history/the-
smithsonians-gun-room/ 
15 http://humanorigins.si.edu/evidence/3d-collection 
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functional use to print a dangerous object.”  J.A. 10.  That analysis, 

however, overlooked that the State has not criminalized CAD files 

themselves, but the act of publishing CADs.  It is therefore the 

communicative act of publishing — not CAD files themselves —  that is 

the subject of the First Amendment inquiry.  The act of publishing 

information does not trigger the functional consequence of “print[ing] a 

dangerous object”; instead, it communicates information from one 

human to another. 

But even if CAD files themselves are the proper subject of 

analysis, the Court of Appeals wrongly presumed that speech loses First 

Amendment protection just because it is offered in a form that also has 

a functional use.  Functionality is irrelevant to whether speech is 

protected.  Vanity plates,16 website domain names,17 and political 

apparel18 all serve non-expressive functional purposes, often primarily, 

but this fact does not render the expression contained therein 

unprotected.   

As lower courts have consistently observed in the context of 

computer code, the medium chosen by the speaker — rather than the 

underlying message, idea, or information — cannot determine whether 

                                                
16 See Walker v. Texas Div., Sons of Confederate Veterans, Inc., 135 S. 
Ct. 2239, 2248 (2015). 
17 See Name.Space, Inc. v. Network Sols., Inc., 202 F.3d 573, 585 (2d Cir. 
2000). 
18 See Minnesota Voters All. v. Mansky, 138 S. Ct. 1876, 1885 (2018). 
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the First Amendment is triggered.  Junger v. Daley, 209 F.3d 481,  

484–85 (6th Cir. 2000); Bernstein v. U.S. Dep’t of State (“Bernstein I”), 

922 F. Supp. 1426, 1435 (N.D. Cal. 1996) (noting that “the music 

inscribed in code on the roll of a player piano is no less protected” than 

sheet music or audio recordings). Were it otherwise, advances in 

technology would steadily erode First Amendment protection for all 

kinds of speech.  See Bernstein v. U.S. Dep't of Justice (“Bernstein II”), 

176 F.3d 1132, 1142 (9th Cir. 1999), reh'g granted, opinion withdrawn, 

192 F.3d 1308 (9th Cir. 1999) (“[T]hat computers will soon be able to 

respond directly to spoken commands . . . should not confer on the 

government the unfettered power to [restrain] speech.”); cf. Eugene 

Volokh, 3D-Printer Gunmaking Files and Beyond, Volokh Conspiracy 

(Aug. 2, 2018)19 (describing a near-future world in which 3D printers can 

follow instructions written in plain English).  

B. Section 18-726 is unconstitutional without reference to 
the traditional tiers of scrutiny because it impermissibly 
criminalizes protected speech as a means to prevent 
criminal conduct. 

 
Section 18-726 runs afoul of a settled First Amendment principle: 

The government may not proscribe protected speech in order to combat 

subsequent criminal activity unless the speech itself is integral to the 

                                                
19 https://reason.com/volokh/2018/08/02/free-speech-and-computer-code-
3-d-printe 
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commission of a crime.  This Court should thus invalidate the statute 

without reference to the traditional tiers of scrutiny. 

As this Court has repeatedly stated, “[t]he prospect of crime . . . 

by itself does not justify laws suppressing protected speech.”  Ashcroft v. 

Free Speech Coal., 535 U.S. 234, 245 (2002).  Indeed, “it would be quite 

remarkable to hold that speech by a law-abiding possessor of 

information can be suppressed in order to deter conduct by a non-law 

abiding third party.” Bartnicki, 532 U.S. at 529–30.   

For this reason, this Court has drawn the constitutional line for 

permissible regulation quite close to the actual commission of a crime: 

The State can restrict speech as a means to prevent illegal activity only 

where such speech is “integral to criminal conduct,”  United States v. 

Stevens, 559 U.S. 460, 468 (2010) (emphasis added) (citing Giboney v. 

Empire Storage & Ice Co., 336 U.S. 490, 498 (1949)).  And speech is not 

“integral to criminal conduct” where it has only a “contingent and 

indirect” relationship to that conduct.  Free Speech Coal., 535 U.S. at 

250. For example, the government may not criminalize virtual child 

pornography — though that speech “can lead to actual instances of child 

abuse” — because “the harm does not necessarily follow from the speech, 

but depends upon some unquantified potential for subsequent criminal 

acts,” id. 



25 

Here, although uploading a firearm-design file “can lead to actual 

instances of [firearm] abuse,” that ultimate harm does not necessarily 

follow from publication.  It depends upon a third party downloading the 

file, obtaining a 3D printer, acquiring the appropriate plastic filament, 

preparing the design file, successfully printing the pieces of the firearm, 

assembling them, and committing a crime with the finished product.  

See Statement of the Case, supra.  At most, then, any harm stemming 

from the publication of a firearm-design file “depends upon some 

unquantified potential for subsequent criminal acts.”  Free Speech Coal., 

535 U.S. at 250.  This “contingent and indirect” link cannot justify a ban 

on speech.  Id. 

This is not to say that the State is powerless to act.  But it must 

use “the normal method of deterring unlawful conduct” and “impose an 

appropriate punishment on the person who engages in it.”  Bartnicki, 

532 U.S. at 529.  It is already illegal for prohibited persons to acquire a 

firearm.  Ames Rev. Stat. § 18-133(a); 18 U.S.C. § 922(g) (2012).  It is 

already illegal to possess an undetectable firearm.  Id. § 922(p).  And of 

course, it is already illegal to use a firearm in the commission of any 

crime.  “If the sanctions that presently attach to [these] violation[s] of 

[the law] do not provide sufficient deterrents, perhaps those sanctions 

should be made more severe.”  Bartnicki, 532 U.S. at 529. 
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C. Alternatively, section 18-726 is unconstitutional 
because it cannot withstand First Amendment scrutiny. 

 
 Even if evaluated under the traditional tiers of scrutiny, § 18-726 

must fall.  Because it is a content-based restriction on protected speech, 

the law warrants strict scrutiny.  It cannot survive that rigorous 

analysis. 

1. Section 18-726 should be evaluated under strict scrutiny. 
 

The level of protection that speech enjoys turns on whether the 

regulation is content based or content neutral.  See Nat'l Inst. of Family 

& Life Advocates v. Becerra (“NIFLA”), 138 S. Ct. 2361, 2371 (2018).  To 

guard against government suppression of disfavored messages, content-

based prohibitions of speech receive strict scrutiny.  See Ashcroft v. Am. 

Civil Liberties Union, 542 U.S. 656, 660 (2004).  

a. Section 18-726 is a content-based regulation of 
speech. 

 
This Court considers a speech regulation to be content based in 

two circumstances: (i) when the regulation is content based on its face; 

or (ii) when the regulation is content neutral on its face but cannot be 

“justified without reference to the content of the regulated speech.”  Reed 

v. Town of Gilbert, Ariz., 135 S. Ct. 2218, 2226–27 (2015) (internal 

quotations omitted).  Under this test, § 18-726 warrants strict scrutiny 

twice over. 
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i. Section 18-726 is content based on its face. 
 

A government regulation of speech is content based on its face, 

and thus subject to strict scrutiny, when it “draws distinctions based on 

the message a speaker conveys.”  Reed, 135 S. Ct. at 2225.  A law  draws 

such a distinction when it “define[s] regulated speech by particular 

subject matter.”  Id. at 2227.  Section 18-726 does just this.  It bars the 

publication of schematics for a firearm, but not the publication of 

schematics for any other kind of physical object.  J.A. 24.  Groves and 

others “want to speak” by publishing information, and under § 18-726, 

“whether they may do so . . . depends on what they say.”  Holder v. 

Humanitarian Law Project, 561 U.S. 1, 27–28 (2010) (finding regulation 

content based). 

ii. Section 18-726 cannot be justified without 
reference to the content of the information it 
targets. 

 
Even assuming § 18-726 is content neutral on its face, it remains 

subject to strict scrutiny because it cannot be “justified without 

reference to the content of the regulated speech.”  Ward v. Rock Against 

Racism, 491 U.S. 781, 791 (1989).  Section 18-726 cannot be justified 

without reference to the content of the information contained within 

firearm-design files, because the State’s concern is what citizens might 

do with that information. 
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A regulation is not “justified without reference to the content of 

the regulated speech” if it is “focuse[d] on the direct impact of speech on 

its audience.”  Boos v. Barry, 485 U.S. 312, 320–21 (1988).  One such 

direct impact is “listeners’ reaction to [the] speech.”  Id. at 321.  Here, 

the State’s legislative findings make plain that what motivated § 18-726 

was how listeners might respond to Groves’s speech: “Online access to 

the schematics for the 3D printing of firearms poses the particular risk 

that individuals prohibited from possessing firearms under state law 

will be able to circumvent those restrictions and obtain a gun.”  J.A. 22.  

Whatever the merits of this justification, the State cannot claim that it 

has “nothing to do with content.”  Ward, 491 U.S. at 792 (quoting Boos, 

485 U.S. at 320).  Section 18-726 thus merits strict scrutiny. 

b. There is no basis to diminish the constitutional 
protection of this speech, especially where the speech 
supports the exercise of another fundamental right.   

 
 This Court recently reaffirmed its “reluctan[ce] to mark off new 

categories of speech for diminished constitutional protection,” 

particularly when doing so would “exempt a category of speech from the 

normal prohibition on content-based restrictions.”  NIFLA, 138 S. Ct. at 

2372 (internal citations omitted).  To create a new category, the State 

must provide “persuasive evidence . . . of a long (if heretofore 

unrecognized) tradition to that effect.”  Id.  (quoting Brown v. Entm’t 
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Merchants Ass’n., 564 U.S. 786, 792 (2011)).  There is no such evidence 

here.   

It would be especially inappropriate to diminish protection in this 

case, where the speech at issue helps to “guarantee all facets of [a] right 

described” in the Bill of Rights.  Richmond Newspapers, Inc. v. Virginia, 

448 U.S. 555, 578 n. 14 (1980) (describing this as “the very purpose of 

the First Amendment”).  Sharing designs for firearms that can be built 

at home helps citizens exercise their Second Amendment rights.  See 

Teixeira v. Cty. of Alameda, 873 F.3d 670, 677 (9th Cir. 2017) (“[T]he 

Second Amendment protects ancillary rights necessary to the 

realization of . . . [the] right to possess a firearm for self-defense”).  Thus, 

that act of communication essentially “combines the protections of the 

Free Speech Clause and the Second Amendment.”  Josh Blackman, The 

1st Amendment, 2nd Amendment, and 3d Printed Guns, 81 Tenn. L. Rev. 

479, 506 (2014); see Stanley v. Georgia, 394 U.S. 557, 564 (1969) (holding 

that claim of right to receive obscene information “takes on an added 

dimension” when combined with right to privacy at home); cf. 

Employment Div., Dep't of Human Res. of Oregon v. Smith, 494 U.S. 872, 

882 (1990) (explaining that more exacting scrutiny is warranted for 

“hybrid situation[s]” that implicate multiple constitutional rights).  

Diminishing protection for this speech would be inappropriate.  This 

Court should therefore apply strict scrutiny.  
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2. Section 18-726 fails strict scrutiny. 
 

Content-based bans are subject to strict scrutiny’s “near-

automatic condemnation.”  United States v. Alvarez, 567 U.S. 709, 731 

(2012).  To withstand this rigorous analysis, the State must “prove that 

the restriction furthers a compelling interest and is narrowly tailored to 

achieve that interest.”  Reed, 135 S. Ct. at 2231 (citation omitted).  That 

is, “the State must specifically identify an actual problem in need of 

solving, and the curtailment of free speech must be actually necessary 

to the solution.”  Brown, 564 U.S. at 799 (internal quotations omitted).  

The narrow tailoring requirement is exacting: The regulation “must be 

the least restrictive means” of achieving the State’s interest.  McCullen 

v. Coakley, 134 S. Ct. 2518, 2530 (2014).  And the State’s evidentiary 

task is onerous: “ambiguous proof will not suffice.”  Brown, 564 U.S. at 

800. 

The State cannot carry its burden.  It cannot show that § 18-726 

materially advances its interests, is narrowly tailored, or is the least 

restrictive means available.  Indeed, in each of these respects, § 18-726 

is so flawed that it would not withstand even intermediate scrutiny, see 

infra Section II.D.2 (setting out intermediate scrutiny standard). 

a. Section 18-726 does not actually advance the 
State’s asserted interests. 

 
 For a speech restriction to withstand strict scrutiny, the State 

must demonstrate that the law actually advances its purported interest.  
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Globe Newspaper Co. v. Superior Court for Norfolk Cty., 457 U.S. 596, 

609–10 (1982) (striking down law that “hardly advance[d] [the state’s] 

interest in an effective manner”); cf. Edenfield v. Fane, 507 U.S. 761, 767 

(1993) (requiring under intermediate scrutiny that challenged 

regulation advance the state’s interest “in a direct and material way”).   

The State cannot show that § 18-726 meaningfully advances its 

interests in preventing prohibited purchasers from obtaining guns and 

“curb[ing] the pernicious effects of untraceable — and potentially 

undetectable — firearms,”  J.A. 22–23.  After all, dangerous persons 

intent on obtaining firearms already have ample lawful means of doing 

so, and those means are considerably less onerous and far less expensive 

than using a 3D printer.  Kyle Mizokami, Those Controversial 3D-

Printed Guns Explained, Popular Mechanics (July 31, 2018)20 (“3D 

printing gun parts is the most complicated way for a criminal to get his 

hands on a firearm.”).   

For example, such persons could build a traditional firearm using 

a hammer and a drill press; detailed instructions for doing so are freely 

available on the internet, e.g., Mark McDaniel, How To (Legally) Make 

Your Own Off-the-Books Handgun, Reason (July 2018),21 and several 

                                                
20 https://www.popularmechanics.com/military/weapons/a22604405/3d-
printed-guns/ 
21 https://reason.com/archives/2018/05/31/how-to-legally-make-your-
own-o 
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companies sell all the necessary parts in complete kits,  e.g., 80% Lowers 

Fire/Safe Marked (3-Pack), 80% Lowers.22  Furthermore, because these 

materials are entirely unregulated, the resulting firearms are just as 

“untraceable” as those manufactured by a 3D-printer.  See Martinez, 

supra.  Alternatively, persons seeking firearms could purchase them 

from private sellers through websites like Armslist; federal law does not 

require background checks for in-state private firearm sales, see 18 

U.S.C. § 922(t) (2012), and these websites allow private buyers to 

“remain completely anonymous,” Mayors Against Illegal Guns, Felon 

Seeks Firearm, No Strings Attached: How Dangerous People Evade 

Background Checks and Buy Guns Online 5 (2013).23 

Therefore, the State cannot demonstrate that the ills it seeks to 

prevent are any more likely to result from 3D-printed firearms than 

from the “myriad [of] other potential sources.”  Pruett v. Harris Cty. Bail 

Bond Bd., 249 S.W.3d 447, 458–59 (Tex. 2008) (invalidating a law under 

intermediate scrutiny on these grounds).  Absent a convincing 

explanation as to how § 18-726 advances its purported interest, the 

State cannot restrict protected speech. 

 

 

                                                
22 https://www.80-lower.com/collections/80-percent-lower 
23 https://everytownresearch.org/reports/felon-seeks-firearm-no 
-strings-attached/ 
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b. Section 18-726 is significantly overinclusive. 
 

 A law is “significantly overinclusive,” and thus fails strict 

scrutiny, when it restricts more speech than necessary to further the 

State’s interests.  Simon & Schuster, Inc. v. Members of N.Y. State Crime 

Victims Bd., 502 U.S. 105, 120–21 (1991).  For example, a law that aims 

to aid parental authority by prohibiting the sale of violent video games 

to minors is overinclusive if “[n]ot all of the children who are forbidden 

to purchase violent video games . . . have parents who care whether they 

[do so].”  Brown, 564 U.S. at 804 (emphasis in original); see Schneider v. 

State (Town of Irvington), 308 U.S. 147 (1939) (invalidating under 

intermediate scrutiny a law that banned all leafleting to prevent some 

instances of littering).  

The same logic applies here: Just as not all purchases of violent 

video games by minors subvert parental authority, not all downloads of 

firearm-design files threaten public safety. Even granting the 

assumption that every person who downloads a firearm-design file will 

successfully manufacture the firearm, it does not follow that any 

significant number of individuals will use them illegally.  After all, there 

is a “long tradition of widespread lawful gun ownership by private 

individuals in this country.”  Staples v. United States, 511 U.S. 600, 610 

(1994).  In any event, “[c]riminals smart enough to 3D print their own 

guns are also smart enough to see the shortcomings in the process . . . 
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[and so] it’s likely the files will be much more useful to tinkerers and 

hobbyists operating within the law.”  Mizokami, supra.  To our 

knowledge, aside from the single incident reported in the legislative 

findings, J.A. 22–23, there have been no crimes committed using 3D-

printed firearms in the six years since firearm-design files have been 

available online. 

c. Section 18-726 is not the least restrictive means of 
achieving the State’s interests. 

 
 A law is not narrowly tailored if there are less speech-restrictive 

alternatives available that will effectively achieve the State’s interest.  

See Reno v. Am. Civil Liberties Union, 521 U.S. 844, 874 (1997).  The 

existence of even one such alternative is fatal.  See Ashcroft v. Am. Civil 

Liberties Union, 542 U.S. 656, 670 (2004).   

Here, Ames has at its disposal several less-restrictive, effective 

alternatives.  For one, the State could narrow § 18-726 to cover only 

those cases where an individual publishes a firearm-design file with 

either (i) specific intent that the file be used to facilitate criminal activity 

or (ii) knowledge that a specific recipient of the file intends to use it in 

furtherance of criminal activity.  Such a requirement would hardly be 

novel.  Many statutes that criminalize speech require a showing of either 

specific intent or knowledge of a third party’s specific intent.  For 

instance, the statute at issue in Humanitarian Law Project, 561 U.S. at 

1, prohibited “knowingly provid[ing] material support or resources to a 
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foreign terrorist group,” 18 U.S.C. § 2339B(a)(1) (2012).  And the now-

repealed Espionage Act, which this Court addressed in Gorin v. United 

States, required “intent or reason to believe that the information to be 

obtained is to be used to the injury of the United States,” 312 U.S. 19, 

27–28 (1941).  

Moreover, the executive branch has supported requirements just 

like this. For example, in response to proposed legislation prohibiting 

the dissemination of bomb-making information, it recommended that 

Congress add a requirement of “intent that the information be used to 

facilitate criminal conduct” to ensure the legislation would “withstand 

constitutional muster.”  Department of Justice, Report on the 

Availability of Bombmaking Information (April 1997).24  And this Court 

has required the government to prove specific intent even where the 

speech being criminalized lacks First Amendment protection altogether.  

E.g., Brandenburg v. Ohio, 395 U.S. 444, 447 (1969) (per curiam) 

(defining incitement as speech “directed to inciting or producing 

imminent lawless action [that is also] likely to incite or produce such 

action”). 

 But a specific intent requirement is not the only less speech-

restrictive option at the State’s disposal.  If the State is concerned about 

untraceable firearms landing in the hands of prohibited purchasers, it 

                                                
24 https://perma.cc/63JT-WMEG 
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could criminalize possession of 3D-printed firearms that have not been 

registered pursuant to a background check, as California chose to do in 

2016.  See Cal. Penal Code § 29180(b)(2)(B) (2018).  If the State is 

concerned about the use of 3D-printed firearms in the commission of 

crimes, it could simply rely on its general aiding and abetting statute to 

pursue specific instances where uploading firearm-design files directly 

contributes to a criminal act.  Cf. Rice v. Paladin Enterprises, Inc., 128 

F.3d 233, 246 (4th Cir. 1997) (upholding aiding and abetting prosecution 

of publisher of “hit man” instruction manual).  And if the State is 

concerned about persons bringing undetectable firearms into protected 

spaces, it could criminalize the publication of any firearm-design file 

that does not comply with federal metal detection standards.  Groves’s 

design would be lawful under this alternative.  J.A. 17.  Each option 

would achieve the State’s interests without unnecessarily burdening 

significant swathes of protected speech.  The State bears the burden to 

show otherwise, and because it cannot, § 18-726 is unconstitutional. 

  * * * 

 “[T]he Cyber Age is a revolution of historic proportions.”  Pack-

ingham v. North Carolina, 137 S. Ct. 1730, 1736 (2017).  But that revo-

lution does not change the scope or stringency of the First Amendment.  

Under this Court’s consistent precedents, “[t]he government may not 

prohibit speech because it increases the chance an unlawful act will be 
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committed ‘at some indefinite future time.’”  Free Speech Coal., 535 U.S. 

at 253 (quoting Hess v. Indiana, 414 U.S. 105, 108 (1973) (per curiam)).  

That principle resolves this case.  Section 18-726 violates the First 

Amendment. 

 
II. Section 18-133(a) violates the Second Amendment as applied 
to Ian Groves. 
 

The Second Amendment provides: 

A well regulated Militia, being necessary to the security of 
a free State, the right of the people to keep and bear Arms, 
shall not be infringed.  

 
U.S. Const. amend. II.  In District of Columbia v. Heller, this Court 

declared that the “Amendment protect[s] an individual right to e arms 

for self-defense.”  554 U.S. 570, 616 (2008).  Today, Heller remains this 

Court’s only “in-depth examination” of when firearm restrictions violate 

this individual right.  Id. at 635.  But Heller did not purport to leave the 

law “in a state of utter certainty,” id.; instead, it set forth a general 

framework for evaluating challenges to firearm restrictions under the 

Second Amendment.   

Under that framework, courts must first determine whether the 

restriction infringes on the Second Amendment right at all.  Id. at 605.  

This requires a historical assessment of the founding generation’s 

understanding of the scope of the right.  Id.  If the right is infringed, 

courts must then evaluate the law at issue with the stringency that the 
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Constitution demands.  Where the restriction is a total and permanent 

obliteration of the right — as it is here — that analysis ends when it 

begins: The law is unconstitutional.  Id. at 629.  At a minimum, such 

restrictions are subject to heightened scrutiny to determine whether the 

government’s asserted interest justifies the deprivation.  Id. at 628 n.27, 

634 (rejecting rational basis review and “freestanding interest-

balancing”). 

Under either approach, § 18-133(a) is unconstitutional as applied 

to never-incarcerated nonviolent misdemeanants like Groves.  The 

founding generation understood that all persons within the political 

community had a Second Amendment right.  Today, never-incarcerated 

nonviolent misdemeanants are part of that community, and thus have 

the right to keep and bear arms.  Because imposing a lifetime firearm 

ban completely extinguishes their fundamental right, the statute is per 

se unconstitutional as applied to them.  For the same reason, § 18-133(a) 

should receive at least strict scrutiny.  But under any form of heightened 

scrutiny, this statute fails constitutional muster.  As applied to Groves, 

§ 18-133(a) is unconstitutional.  

A. Section 18-133(a) is subject to as-applied challenges.   
 

Rather than undertaking the above analysis, several lower courts 

have construed Heller to categorically foreclose as-applied challenges to 

laws like § 18-133(a).  E.g., United States v. Scroggins, 599 F.3d 433, 450 
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(5th Cir. 2010).  That construction rests entirely on a single sentence in 

which the Court stated that “nothing in [the] opinion should be taken to 

cast doubt on longstanding prohibitions on the possession of firearms by 

felons and the mentally ill.” Heller, 554 U.S. at 626.   

This “language should not be pressed into service to do more than 

it purports to,”  Alexander C. Barrett, Taking Aim at Felony Possession, 

93 B.U. L. Rev. 163, 193 (2013), and it purports only to call these 

“longstanding prohibitions” facially valid.  See Wisconsin Right to Life, 

Inc. v. F.E.C., 546 U.S. 410, 411 (2006) (per curiam) (holding that earlier 

opinion, which had described itself as “uphold[ing] all applications” of a 

law, had been “merely not[ing] that” the Court found the prohibition 

“facially valid”).  Indeed, Heller is better read to have anticipated future 

as-applied challenges to the very prohibitions it noted were 

“presumptively lawful,” 554 U.S. at 627 n. 26; the Court promised to 

“expound upon the historical justifications for [these laws] if and when 

[they] come before us,” id. at 635.   

In any event, these statements are dicta, and this Court is “not 

bound to follow [its] dicta in a prior case in which the point now at issue 

was not fully debated,” Central Va. Community College v. Katz, 546 U.S. 

356, 363 (2006).  In Heller, there were no felon-in-possession provisions 

at issue, nor were any debated.  Groves is therefore free to bring his as-
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applied challenge, which is a “basic building block[] of constitutional 

adjudication,”  Gonzales v. Carhart, 550 U.S. 124, 168 (2007). 

B. Under the historical analysis that Heller demands, Ian 
Groves has a Second Amendment right. 

 
The first step in this as-applied challenge is determining whether 

Groves — a never-incarcerated nonviolent misdemeanant — falls within 

the Second Amendment’s scope.  This analysis begins with the “strong 

presumption” that the right to keep and bear arms “belongs to all 

Americans.”  Heller, 554 U.S. at 581.  Thus, “[t]he government bears the 

burden . . . to conclusively demonstrate” that Groves lacks this right.  

Tyler v. Hillsdale Cty. Sheriff's Dep’t, 837 F.3d 678, 687 (6th Cir. 2015).  

Because all that distinguishes Groves from the general population is his 

conviction, the inquiry here is narrow: Under what conditions, if any, 

does a person lose his Second Amendment right solely as a result of a 

criminal conviction? 

Because “[c]onstitutional rights are enshrined with the scope they 

were understood to have when the people adopted them,”  Heller, 554 

U.S. at 634–35, the answer to that question depends on the original 

public understanding of the Second Amendment.  To ascertain this 

public understanding, courts must consider both the Amendment’s text 

and “founding-era sources.”  Id. at 595. 

The best reading of those sources is this: At the founding, the 

public understood that committing a crime forfeited a citizen’s right to 



41 

keep and bear arms only where the collateral consequences of his 

conviction entailed a complete exclusion from the political community 

— in other words, the complete loss of political rights.  Today, never-

incarcerated nonviolent misdemeanants do not suffer the complete loss 

of political rights.  Groves therefore retains his Second Amendment 

right. 

1. The original public meaning of the Second Amendment 
was that it protected those within the political community, 
regardless of criminal status. 
 

a. The text of the Second Amendment makes clear 
that all persons within the political community have 
the right to keep and bear arms. 

 
The words of the Second Amendment secure the right to “the 

people.”  U.S. Const. amend. II.  This Court has defined that phrase to 

“unambiguously refer[] to all members of the political community” 

rather than “an unspecified subset.”  Heller, 554 U.S. at 580.  The “six 

other provisions of the Constitution that mention ‘the people’” use the 

phrase the same way, id.; for example, the “[w]e the people” who 

“ordain[ed] and establish[ed]” the Constitution were by definition 

persons with at least one political right — the right to ratify the new 

charter.  Akhil Reed Amar, The Bill of Rights as a Constitution, 100 Yale 

L.J. 1131, 1164 (1991).  So long as a criminal remains a member of that 

same “people” by retaining his political rights, he has the right to keep 

and bear arms.   
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b. Founding-era sources demonstrate that all persons 
within the political community, regardless of 
criminal status, have the right to keep and bear 
arms. 

 
Historically, the government disarmed criminals in only two 

circumstances.  Both involved the wholesale stripping of political rights.   

First, criminals were temporarily disarmed while incarcerated 

under laws that “prohibit[ed] prisoners from receiving weapons.”  Robert 

Leider, Our Non-Originalist Right to Bear Arms, 89 Ind. L.J. 1587, 1599 

(2014).  That deprivation accompanied a total loss of political rights 

while incarcerated.  Rebecca McLennan, The Convict’s Two Lives: Civil 

and Natural Death in the American Prison, in America’s Death Penalty, 

Between Past and Present 192 (ed. Garland et al. 2011) (internal 

citations omitted) (noting that prisoners “not only forfeited [their] 

liberty, but all [their] personal rights”). 

Second, at common law, criminals were permanently disarmed 

only when sentenced to death — the ultimate exclusion from the 

political community.  C. Kevin Marshall, Why Can’t Martha Stewart 

Have a Gun?, 32 Harv. J.L. & Pub. Pol’y 695, 715 (2009) (“No death 

sentence meant no property disability.”)  Other criminals, including 

felons not sentenced to death, were free to “purchase and hold new 

personal property — including a gun” upon release.  Id.  

Thus, the trigger for the relatively rare instances of common-law 

disarmament was not the conviction itself, but instead the collateral loss 
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of political membership.  That such a loss was the touchstone for 

disarmament is confirmed by other historical examples. 

English subjects could be disarmed upon the expression of 

allegiance to another religious authority — an action that also triggered 

the total loss of political rights.  Although the English Bill of Rights 

secured the right to “have Arms for . . . Defence,”  Heller, 554 U.S. at 

593, the sovereign remained free to disarm “Catholics convicted of not 

attending service in the Church of England.”  Id. at 582 (citing 4 William 

Blackstone, Commentaries *55).  Such persons also suffered “numerous 

social and political disabilities,” including denial of the right to serve on 

a jury or hold political office.  J.A. Williams, English Catholicism Under 

Charles II: The Legal Position, 7 Recusant History 123, 129–30 (1963).  

Practice in the colonies also reflects that “arms bearing was 

considered congruent to voting, holding public office, or serving on 

juries.”  Pratheepan Gulasekaram, “The People” of the Second 

Amendment: Citizenship and the Right to Bear Arms, 85 N.Y.U. L. Rev. 

1521, 1547 (2010).  Colonial governments disarmed, and stripped the 

political rights of, persons who refused to swear loyalty to their new 

nation.  Marshall, supra, at 723–24 (stating that British loyalists 

became incapable of “serving on juries,” “electing,” or “being elected”).   

These historical practices illustrate that the founding generation 

understood the loss of firearm rights to be inextricably linked with the 
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loss of political rights.  That understanding, coupled with the text of the 

Second Amendment, strongly suggests that criminals lost their right to 

keep and bear arms only when they had also lost all political rights.   

2. Today, never-incarcerated nonviolent misdemeanants 
like Ian Groves remain in the political community.  

 
Just as the word “arms” does not protect “only those arms in 

existence in the 18th century,” Heller, 554 U.S. at 582, the words “the 

people” do not tie the Second Amendment’s protection to the boundaries 

of the political community as it was at the founding.  Instead, what 

matters is the boundaries of our political community today.  Under that 

test, never-incarcerated nonviolent misdemeanants like Groves have a 

Second Amendment right. 

The overwhelming majority of states do not deny misdemeanants 

any political rights as a result of their convictions.  These states do not 

disenfranchise misdemeanants,25 forbid misdemeanants from running 

for public office,26 or prohibit misdemeanants from serving on juries.27  

                                                
25 See Loss and Restoration of Civil Rights & Firearms Rights, 
Restoration of Rights Project (Aug. 2018), 
http://ccresourcecenter.org/state-restoration-profiles/chart-1-loss-and-
restoration-of-civil-rights-and-firearms-privileges (showing that only 
four states disenfranchise never-incarcerated misdemeanants and do 
so only under limited conditions). 
26 Id. (showing that never-incarcerated misdemeanants may run for 
public office in thirty-seven states, and in the other thirteen are only 
denied the right when convicted of malfeasance of office). 
27 Id. (showing that forty-two states do not deny never-incarcerated 
misdemeanants the right to jury service). 
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Instead, most states restrict the political rights only of persons 

convicted of crimes classified as felonies.  For these states, the label of 

“felony” or “misdemeanor” — as opposed to the maximum sentence — is 

dispositive in the decision to disenfranchise.  See, e.g., Fla. Const. art. 

VI § 4(a); Cal. Const. art. II § 4.  Indeed, the states that subject some 

misdemeanors to a maximum punishment of more than one year do not 

strip these misdemeanants of political rights.  See, e.g., Md. Code Ann. 

Crim. Law § 4-101 (2018); Md. Code Ann. Elec. Law § 3-102 (2018); S.C. 

Code Ann. § 16-1-20 (2018); id. § 7-5-120; 25 Pa. Const. Stat. § 1301(a) 

(2018); 18 Pa. Cons. Stat. § 1104 (2018).   

Thus, people like Groves are understood to remain within the 

meaning of “the people” protected by the Second Amendment. 

C. Section 18-133(a) is per se unconstitutional as applied 
to Ian Groves. 

 
This Court should find that § 18-133(a) is unconstitutional as 

applied to Groves without reference to the traditional tiers of scrutiny.  

Groves has a Second Amendment right, and § 18-133(a) completely and 

permanently bars him from exercising it.  This Court’s decision in Heller 

should be understood to establish the rule that a law that permanently 

bans a person from exercising their right to keep and bear arms is per 

se unconstitutional.  See Wrenn v. District of Columbia, 864 F.3d 650, 

665 (D.C. Cir. 2017) (“[U]nder [Heller], complete prohibition[s] of Second 

Amendment rights are always invalid.”) (internal quotations omitted); 
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Binderup v. Attorney Gen. United States of Am., 836 F.3d 336, 363 (3d 

Cir. 2016) (Hardiman, J., concurring in part and concurring in the 

judgment) (“[S]uch laws are categorically invalid as applied to persons 

entitled to Second Amendment protection . . . .”). 

The Heller Court itself eschewed traditional scrutiny analysis 

when it invalidated a law that “amount[ed] to a prohibition,” rather than 

a regulation, on the right to keep and bear arms.  Heller, 554 U.S. at 

628.  The Court reached its decision “without regard to government 

interests supporting the law or their overall ‘fit’ with the regulation,” 

Binderup, 836 F.3d at 363 (Hardiman, J.).  

 Further, soon after Heller, this Court cast doubt on a methodology 

that would require judges to make “difficult empirical 

judgments.”  McDonald v. City of Chicago, 561 U.S. 742, 791 

(2010).  Especially in a case like this, which requires evaluating the 

danger posed by persons like Groves, see infra Section II.D.2, it is hard 

to see how a court could avoid such judgments while applying scrutiny.  

Read together, then, Heller and McDonald counsel in favor of a per se 

rule against complete and permanent firearm bans.  

Finally, this per se rule makes sense: The Second Amendment is 

an enumerated constitutional right, and “no [scrutiny] analysis could 

ever sanction obliterations of a [such a] right.”  See Wrenn, 864 F.3d at 

665; Binderup, 836 F.3d at 365 (Hardiman, J.) (“[A] ‘right’ that entitles 
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its holder to nothing whatsoever ‘is no constitutional guarantee at all.’”).  

This Court would not need to resort to a scrutiny analysis to evaluate a 

First Amendment challenge to legislation that permanently silenced 

those convicted of crimes.  The same should be true here.  Section 18-

133(a) forbids Groves from bearing any type of firearm, anywhere, 

forever.  It is therefore unconstitutional. 

D. In the alternative, section 18-133(a) is unconstitutional 
because it fails heightened scrutiny.   
 

1. This Court should review section 18-133(a) under strict 
scrutiny. 

 
If this Court is to apply the traditional tiers of scrutiny, the 

appropriate level is clear:  Because § 18-133(a) is a complete deprivation 

of a right this Court has deemed “fundamental,” McDonald, 561 U.S. at 

769 (plurality); id. at 806 (Thomas, J., concurring) (same), strict scrutiny 

is required.  Groves’s misdemeanor conviction does not change this. 

a. Section 18-133(a) completely deprives Ian Groves 
of a fundamental right. 

 
 This Court has often said that “classifications affecting 

fundamental rights” are subject to the “most exacting scrutiny.”  Clark 

v. Jeter, 486 U.S. 456, 461 (1988).  At the very least, this principle must 

apply where, as here, the restriction amounts to a total deprivation of 

the right.  See Washington State Grange v. Washington State Republican 

Party, 552 U.S. 442, 451 (2008) (“[S]evere burden[s] on associational 

rights are subject to strict scrutiny.”).  Were the Second Amendment 
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treated any differently, it would be demoted to a “second-class right,” 

McDonald, 561 U.S. at 780,  improperly “singled out for special — and 

specially unfavorable — treatment,”  id. at 778–79.  

b. This Court should not apply more lenient scrutiny 
solely on the grounds that Ian Groves has a prior 
conviction. 

 
Some courts of appeals have seized on a single phrase in Heller — 

“law-abiding, responsible citizens” — to infer that intermediate scrutiny 

is appropriate for reviewing firearm restrictions on people who have not 

perfectly abided by the law.  E.g., United States v. Chovan, 735 F.3d 

1127, 1138 (9th Cir. 2013) (holding misdemeanant defendant outside 

“core” of Second Amendment, triggering diminished scrutiny).  That 

conclusion overreads Heller. 

In context, the Court used the words “law-abiding, responsible 

citizens” in passing, as part of an argument that freestanding balancing 

of the right to keep and bear arms against the government’s interest is 

impermissible: 

Like the First [Amendment], [the Second Amendment] is 
the very product of an interest balancing by the people . . .   
[W]hatever else [the Second Amendment] leaves to future 
evaluation, it surely elevates above all other interests the 
right of law-abiding, responsible citizens to use arms in 
defense of hearth and home. 
 

Heller, 554 U.S. at 635 (emphasis removed).  This language does not 

imply that the Second Amendment right is divided into superior and 

inferior tranches.  Justice Scalia may have chosen to use the right of a 
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“law-abiding, responsible citizen[]” — referring to the plaintiff in Heller 

itself — to make this point, but stating that “law-abiding, responsible 

citizens” have the full protection of the Second Amendment does not 

imply that others are not entitled to the same degree of protection. 

Indeed, Heller cannot plausibly be read in this way.  If the Heller 

Court meant that none but “law-abiding, responsible citizens” receive 

the full protection of the Second Amendment, then it authorized the 

State to demote to second-class citizens anyone who has ever committed 

even “minor infractions,”  Chovan, 735 F.3d at 1147–49 (Bea, J., 

concurring), like littering28 or jaywalking.29  The Second Amendment 

could hardly act “as a safeguard against tyranny” if the State could 

diminish the right to keep and bear arms with such extraordinary ease.  

Heller, 554 U.S. at 600. 

2. Section 18-133(a) fails heightened scrutiny because it is 
substantially overbroad. 
 

 Under the appropriate strict scrutiny standard, § 18-133(a)’s 

categorical and lifetime restriction undoubtedly fails as applied to never-

incarcerated nonviolent misdemeanants like Groves.  See supra Section 

I.C.2 (setting out strict scrutiny standard).  But even if this Court were 

to apply intermediate scrutiny, § 18-133(a) is so excessive that it still 

cannot survive.  

                                                
28 Alaska Stat. § 13A.7.29 (2018). 
29 Ohio Rev. Code Ann. § 45511.50 (2018). 
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Intermediate scrutiny requires the State to show that the 

restriction is “narrowly tailored to serve a significant governmental 

interest.”  Packingham v. North Carolina, 137 S. Ct. 1730, 1736 (2017).  

This tailoring requirement “demand[s] a close fit between ends and 

means.”  McCullen v. Coakley, 134 S. Ct. 2518, 2534 (2014).  And the 

State must demonstrate that the restriction is not “substantially 

broader than necessary to achieve the government’s interest.”  Ward v. 

Rock Against Racism, 491 U.S. 781, 800 (1989).  

Section 18-133(a) fails even intermediate scrutiny because it is 

not sufficiently tailored to the State’s interest in “keep[ing] firearms out 

of the hands of presumptively risky people.”  Dickerson v. New Banner 

Inst., Inc., 460 U.S. 103, 112 n.6 (1983) (discussing Congress’s 

motivation for 18 U.S.C. § 922(g) (2012)). Here, the State has 

determined that persons like Groves are “presumptively risky” enough 

to warrant a lifetime firearm ban.  But the State must justify that 

determination; it must show that it is a “reasonable inference[] based on 

substantial evidence.”  Turner Broad. Sys., Inc. v. F.C.C., 520 U.S. 180, 

195 (1997).  “[M]ere speculation or conjecture” is not enough.  Edenfield 

v. Fane, 507 U.S. 761, 770 (1993).   

Under that standard, the State cannot justify the sheer breadth 

of § 18-133(a).  The lifetime restriction is substantially broader than 

necessary, in both coverage and duration, to prevent abuse.  Section  
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18-133(a) disarms never-incarcerated nonviolent misdemeanants, but 

the State cannot demonstrate that they pose a material risk of misusing 

firearms.  And even if a temporary ban may be necessary for this group, 

a lifetime ban is not.  After a decade, never-incarcerated nonviolent 

misdemeanants pose no greater risk of firearm abuse than those who 

have never committed a crime.  Section 18-133(a) goes too far.  

a. Section 18-133(a) need not cover never-
incarcerated nonviolent misdemeanants.  

 
The State cannot demonstrate that never-incarcerated nonviolent 

misdemeanants present a material risk of abusing firearms.  To do so, 

it must rely on more than “a sky-high generalization” about what it 

means to have once broken the law.  Tyler v. Hillsdale Cty. Sheriff’s 

Dep’t, 837 F.3d 678, 710 (6th Cir. 2016) (Sutton, J., concurring) 

(discussing ban on civilly committed persons).  But persons like Groves 

have three distinct features that, taken together, suggest that it would 

be unreasonable to infer that they pose much, if any, risk of violence 

when entrusted with firearms. 

First, when a state classifies a crime as a misdemeanor, that 

classification “is a powerful expression of its belief that the offense is not 

serious enough to be disqualifying.”  Binderup v. Attorney Gen. United 

States of Am., 836 F.3d 336, 351 (3d Cir. 2016) (Ambro, J.).  This is true 

even when those crimes are punishable by five years, as Groves’s was.  

See, e.g., 18 Pa. Const. Stat. Ann. § 3929.1 (2018) (prescribing maximum 
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punishment of five years for misdemeanor “library theft”); 10 Pa. Stat. 

Ann. § 307 (2018) (same for “conduct[ing] or assist[ing] in the 

[unlicensed] conducting of bingo”). 

Second, people like Groves have been convicted of only nonviolent 

crimes.  This undercuts any generic inference that these offenders pose 

a danger to others.  See Binderup, 836 F.3d at 352 (Ambro, J.).  For this 

reason, the United States Sentencing Commission directs judges to 

consider “imposing a sentence other than a sentence of imprisonment” 

for “nonviolent first offender[s].”  United States Sentencing Commission, 

Amendments to the Sentencing Guidelines (effective Nov. 1, 2018).30  

Indeed, the federal law incorporated in § 18-133 exempts business 

crimes.  18 U.S.C. § 921(a)(20)(A) (2012).  

Third, in the case of every single offender sentenced to probation 

for a crime punishable by imprisonment, a judge has determined that 

he poses virtually no risk of danger.  That judge had "firsthand 

knowledge of the facts and circumstances of the case[]” and “likely ha[d] 

the benefit of [a] pre-sentence report[] prepared by trained 

professionals,” and probation is “a minor sentence by any measure.”  

Binderup, 836 F.3d at 351 (Ambro, J.)  It is “impossible to reconcile the 

[g]overnment’s position” that defendants “do[] not need to go to prison” 

                                                
30 https://www.ussc.gov/sites/default/files/pdf/amendment-pro-
cess/reader-friendly-amendments/20180430_RF.pdf 
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with the fact that they are “so dangerous that they should be stripped of 

their right to own a gun and defend their home.”  Hatfield v. Sessions, 

322 F. Supp. 3d 885 (S.D. Ill. 2018). 

This third distinction — probation versus imprisonment — is 

crucial to assessing whether the evidence shows that people like Groves 

are a material risk to abuse firearms.  The social science is clear that ex-

probationers are far less dangerous than ex-prisoners.  For one, 

incarceration has a criminogenic effect: “[R]ecent empirical studies” 

report that “incarcerat[ion] appears to increase the probability of 

engaging in future crime,” The Growth of Incarceration in the United 

States: Exploring Causes and Consequences, National Research Council 

of the National Academies Press 193 (2014) (collecting sources).  

Moreover, probation “appears to be associated with a substantially lower 

likelihood of recidivism” than prison. Joshua C. Cochran et al., Assessing 

the Effectiveness of Correctional Sanctions, J. Quant. Criminal 317, 338 

(2014). 

 Because there are strong reasons to believe that people like 

Groves — never-incarcerated nonviolent misdemeanants — are not 

particularly likely to abuse firearms, § 18-133(a) is substantially 

overbroad in whom it covers. 
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b. At the very least, section 18-133(a) need not cover 
never-incarcerated nonviolent misdemeanants for 
life.  

 
But even to the extent that never-incarcerated nonviolent 

misdemeanants ever pose a material risk of firearm abuse, the State 

cannot demonstrate that those risks last for a lifetime.  Multiple studies 

in peer-reviewed journals have demonstrated that the risks posed by 

persons with criminal records and those without converge over time: 

“[O]n average, once an offender goes approximately 7 years without an 

arrest, his or her likelihood of being subsequently rearrested is roughly 

the same as that of the population that has never been arrested.”  Rhys 

Hester et al., Prior Record Enhancements at Sentencing: Unsettled 

Justifications and Unsettling Consequences, 47 Crime & Just. 209, 235 

(2018) (collecting sources); cf. Shawn D. Bushway et al., The Predictive 

Value of Criminal Background Checks: Do Age and Criminal History 

Affect Time to Redemption?, 49 Criminology 27, 52 (2011) (finding time 

to convergence varies with age at conviction and criminal history).  

 The most recent version of the United States Sentencing 

Guidelines embraces this criminological finding: It directs judges not to 

count a “sentence imposed more than ten years prior” when sentencing 

an offender who had once received probation for a nonviolent offense.  

United States Sentencing Commission, 2016 Guidelines Manual 394 
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(Nov. 1, 2016)31; see also id. § 4A1.2(e).  This principle is also reflected 

in the opinions of lower courts that found federal analogs to § 18-133(a) 

unconstitutional as applied to prohibited purchasers “where a number 

of healthy, peaceable years separate the individual from their troubled 

history.”  E.g., Tyler, 837 F.3d at 695; Binderup, 836 F.3d at 356 (Ambro, 

J.) (affirming challenge to restriction as applied to two people who had 

“isolated, decades-old, nonviolent misdemeanors”).  At least as applied 

to people like Groves, the State cannot justify its lifetime ban.  

Against this evidence, the State has attempted to justify the 

statute’s breadth by arguing that anything less than a permanent 

restriction would be “unworkable in practice.”  J.A. 7.  But to be “entitled 

to forgo [narrower regulations] in favor of the more convenient but far 

more restrictive alternative of a blanket ban,” the State must 

sufficiently demonstrate that doing so would be “intrinsically 

burdensome.”  Zauderer v. Office of Disciplinary Counsel of Supreme 

Court of Ohio, 471 U.S. 626, 649 (1985) (commercial speech).  The State 

cannot make this showing.  

The State has not shown that it cannot restore firearms.  And 

Congress has expressed confidence that states can effectively administer 

restoration programs; for thirty years, federal law has authorized the 

                                                
31 https://www.ussc.gov/sites/default/files/pdf/guidelines-man-
ual/2016/GLMFull.pdf 
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states to restore firearm rights to those who had their state-law 

convictions pardoned, expunged, or set aside, and to those who had their 

state civil rights restored.  18 U.S.C. § 921(a)(20) (2012).  Indeed, 

Congress currently provides funding for such programs in the context of 

mental illness; as late as 2016, thirty-one states had such programs.  

Tyler, 837 F.3d at 697. 

In any event, clerical concerns cannot justify a permanent ban on 

those otherwise entitled to the right to keep and bear arms.  Section  

18-133(a) contravenes the Second Amendment, and the right that 

Amendment protects — like other fundamental rights — is at least 

“valuable enough to justify imposing on would-be regulators the costs of 

distinguishing . . . the harmless from the harmful.”  Zauderer, 471 U.S. 

at 646. 

* * * 

Ian Groves is harmless.  But the State has disarmed him for life.  

If the Second Amendment means anything, it must mean that the State 

needs more than a long-ago misdemeanor conviction and a probation 

sentence in order to strip a fundamental right.  To let this law lie would 

be to brand Groves a second-class citizen — and the Second Amendment 

a second-class right.   
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CONCLUSION 
 

The judgment of the United States Court of Appeals for the 

Ames Circuit should be reversed. 
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APPENDIX 
 
1. U.S. Const. amend. I. provides: 
 
Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to assemble, and to 
petition the government for a redress of grievances. 
 
 
2. U.S. Const. amend. II. provides: 
 
A well regulated Militia, being necessary to the security of a free State, 
the right of the people to keep and bear Arms, shall not be infringed. 
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3. Ames Rev. Stat. § 18-133 provides: 
 

(a) No person who is a fugitive from justice or is a person prohib-
ited from possessing firearms or ammunition under federal law 
shall own, possess, or control any firearm or ammunition therefor. 
 
(b) Any person knowingly violating this section shall be guilty of 
a felony and, upon conviction thereof, shall be fined not more than 
Five Thousand Dollars ($ 5,000.00), or committed to the custody 
of the State Department of Corrections for not more than five (5) 
years, or both. 

 
 
4. Ames Rev. Stat. § 18-726 provides: 
 

(a) It shall be unlawful for any person to make available in Ames 
through publication over the Internet digital instructions in the 
form of Computer Aided Design files or other computer code that 
can automatically program a three-dimensional printer to pro-
duce a firearm or complete a firearm from an unfinished frame or 
receiver. 
 
(b) Any person knowingly violating this section shall be guilty of 
a felony and, upon conviction thereof, shall be fined not more than 
Five Thousand Dollars ($ 5,000.00), or committed to the custody 
of the State Department of Corrections for not more than five (5) 
years, or both. 
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5. 18 U.S.C. § 921 (2012) provides, in relevant part: 
 

(a) As used in this chapter — 
 

(20) The term “crime punishable by imprisonment for a 
term exceeding one year” does not include— 
 

(A) any Federal or State offenses pertaining to anti-
trust violations, unfair trade practices, restraints of 
trade, or other similar offenses relating to the regu-
lation of business practices, or 
 
(B) any State offense classified by the laws of 
the State as a misdemeanor and punishable by a 
term of imprisonment of two years or less. 

What constitutes a conviction of such a crime 
shall be determined in accordance with the law of 
the jurisdiction in which the proceedings were held. 
Any conviction which has been expunged, or set 
aside or for which a person has been pardoned or has 
had civil rights restored shall not be considered a 
conviction for purposes of this chapter, unless such 
pardon, expungement, or restoration of civil rights 
expressly provides that the person may not ship, 
transport, possess, or receive firearms. 
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6. 18 U.S.C. § 922 (2012) provides, in relevant part: 
 

(g) It shall be unlawful for any person— 
 

(1) who has been convicted in any court of, a crime punish-
able by imprisonment for a term exceeding one year; 
 
(2) who is a fugitive from justice; 
 
(3) who is an unlawful user of or addicted to any controlled 
substance (as defined in section 102 of the Controlled Sub-
stances Act (21 U.S.C. 802)); 
 
(4) who has been adjudicated as a mental defective or who 
has been committed to a mental institution; 
 
(5) who, being an alien— 

 
(A) is illegally or unlawfully in the United States; or 
 
(B) except as provided in subsection (y)(2), has been 
admitted to the United States under a nonimmi-
grant visa (as that term is defined in section 
101(a)(26) of the Immigration and Nationality Act (8 
U.S.C. 1101(a)(26))); 

 
(6) who has been discharged from the Armed Forces under 
dishonorable conditions; 
 
(7) who, having been a citizen of the United States, has re-
nounced his citizenship; 
 
(8) who is subject to a court order that— 

 
(A) was issued after a hearing of which such person 
received actual notice, and at which such person had 
an opportunity to participate; 
 
(B) restrains such person from harassing, stalking, 
or threatening an intimate partner of such person or 
child of such intimate partner or person, or engaging 
in other conduct that would place an intimate part-
ner in reasonable fear of bodily injury to the partner 
or child; and 
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(C) 

 
(i) includes a finding that such person repre-
sents a credible threat to the physical safety 
of such intimate partner or child; or 
 
(ii) by its terms explicitly prohibits the use, 
attempted use, or threatened use of physical 
force against such intimate partner or child 
that would reasonably be expected to cause 
bodily injury; or 

 
(9) who has been convicted in any court of a misdemeanor 
crime of domestic violence, 

 
to ship or transport in interstate or foreign commerce, or possess 
in or affecting commerce, any firearm or ammunition; or to re-
ceive any firearm or ammunition which has been shipped or 
transported in interstate or foreign commerce. 

 
(p)  
 

(1) It shall be unlawful for any person to manufacture, import, 
sell, ship, deliver, possess, transfer, or receive any firearm— 
 

(A)  that, after removal of grips, stocks, and magazines, is 
not as detectable as the Security Exemplar, by walk-
through metal detectors calibrated and operated to detect 
the Security Exemplar; or 
 
(B)  any major component of which, when subjected to in-
spection by the types of x-ray machines commonly used at 
airports, does not generate an image that accurately de-
picts the shape of the component. Barium sulfate or other 
compounds may be used in the fabrication of the compo-
nent. 
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7. 18 U.S.C. § 2339B (2012) provides, in relevant part: 
 

(a) Prohibited activities. 
 

(1) Unlawful conduct. Whoever knowingly provides mate-
rial support or resources to a foreign terrorist organization, 
or attempts or conspires to do so, shall be fined under this 
title or imprisoned not more than 20 years, or both, and, if 
the death of any person results, shall be imprisoned for any 
term of years or for life. To violate this paragraph, a person 
must have knowledge that the organization is a designated 
terrorist organization (as defined in subsection (g)(6)), that 
the organization has engaged or engages in terrorist activ-
ity (as defined in section 212(a)(3)(B) of the Immigration 
and Nationality Act (8 U.S.C. § 1182(a)(3)(B)), or that the 
organization has engaged or engages in terrorism (as de-
fined in section 140(d)(2) of the Foreign Relations Authori-
zation Act, Fiscal Years 1988 and 1989 (22 U.S.C. § 
2656f(d)(2)).  

 
 
 


