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QUESTIONS PRESENTED 

1. Whether a convicted felon’s as-applied challenge to Ames’s felon-in-

possession law succeeds, despite District of Columbia v. Heller’s 

pronouncement that felons do not enjoy Second Amendment rights. 

2. Whether the Free Speech Clause of the First Amendment forbids a 

state from prohibiting the mass distribution of 3D-printable files that 

can automatically produce a working gun. 
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PRELIMINARY STATEMENT 

Both Ames’s felon-in-possession law and the 3D-Printed Gun 

Violence Prevention Act play pivotal roles in the State’s gun regulatory 

scheme.  But Petitioner “believes that the government has no business 

regulating firearms” and has set out to abolish both laws.  As a convicted 

felon, Petitioner does not have a right to bear arms.  Nor does he have 

the right to distribute guns free of government regulation.  This Court 

should affirm. 
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OPINIONS BELOW 

The unreported opinion of the Court of Appeals appears on page 

2 of the Joint Appendix.  The unreported order of the district court 

appears on page 34 of the Joint Appendix. 

JURISDICTION 

The judgment of the Court of Appeals was entered on April 19, 

2018.  The petition for a writ of certiorari was granted on September 7, 

2018.  This Court’s jurisdiction rests on 28 U.S.C. § 1254(1) (2012).   

CONSTITUTIONAL AND STATUTORY PROVISIONS 
INVOLVED 

All pertinent provisions appear in the Appendix. 
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STATEMENT OF THE CASE 

Two years ago, a domestic abuser in the State of Ames attempted 

to buy a gun.  J.A. 22.  When a background check prevented his 

purchase, he turned to a 3D-printer instead.  J.A. 22.  He printed a gun 

and used it to murder his ex-wife and children.  J.A. 22.  

For many years, Ames, like the federal government, has 

prohibited dangerous persons, including felons, from possessing 

firearms.  See J.A. 21 (Ames Rev. Stat. § 18-133); 18 U.S.C. § 922(g) 

(2012).  Ames sought to understand how this person circumvented its 

comprehensive gun regulation scheme. 

New Technology 

3D-printing is a novel technology that can turn a design produced 

on a computer into a 3D-printed object.  Unlike traditional printing, 

which lays ink onto a sheet of paper, a 3D-printer lays down layer after 

layer of material, often plastic, to create a three-dimensional object.  J.A. 

4.  The process resembles building a loaf of bread slice by slice. 

3D-printing relies on computer-aided design (CAD) technology, 

which allows designers to model objects in three dimensions.  A wide 

variety of industries uses CAD technology to design objects ranging from 

false teeth to airplane components.  3d Printers Start to Build Factories 

of the Future, The Economist (June 29, 2017). 1  With some effort, 

                                            
1 https://www.economist.com/briefing/2017/06/29/3d-printers-start-to-
build-factories-of-the-future 
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designers can convert CAD files into specific formats, which can then 

send instructions to a 3D-printer.  See 3D Insider, Beginner’s Guide to 

3D Printing.2   Once converted, these 3D-printable files can produce 

physical objects “with one click of a button,” J.A. 11. 

New Threats 

Ames realized that this emerging technology risked tearing a hole 

in its regulatory scheme and set about studying the right way to contain 

the danger.  In its findings, the Ames Legislature outlined three distinct 

risks posed by 3D-printed weapons.  See J.A. 22–23. 

First, because 3D-printing often produces items entirely out of 

plastic, 3D-printed weapons can “evade detection by metal detectors” 

and be taken into sensitive areas such as airplanes or schools.  J.A. 22.  

Second, because 3D printers have grown “relatively inexpensive 

and easily accessible,” the spread of 3D-printable gun files would allow 

“dangerous people, including felons, domestic abusers, and other people 

prohibited from possessing firearms by law” to acquire guns.  J.A. 22.  

And third, 3D-printing produces weapons without serial 

numbers, which renders those weapons untraceable and deprives police 

of “a powerful investigative tool.”  J.A. 23.  The findings specifically cited 

the results of a long-running Ames City police investigation, which 

uncovered substantial attempts to produce untraceable guns.  J.A. 23.  

                                            
2 https://3dinsider.com/3d-printing-guide/ 
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Measured Response 

Soon after, Ames passed the 3D-Printed Gun Violence Prevention 

Act (“GVPA”), which makes it illegal “to make available in Ames 

through publication over the Internet digital instructions in the form of 

Computer Aided Design files or other computer code that can 

automatically program a three-dimensional printer to produce a firearm 

or complete a firearm from an unfinished frame or receiver.”  J.A. 24 

(Ames Rev. Stat. § 18-726(a)). 

But the newly-passed law encountered an unexpected challenge 

from Ames resident Ian Groves. 

Ian Groves 

In 2002, Groves pleaded guilty to three counts of manufacturing 

a false identification card, a misdemeanor punishable by a maximum 

sentence of five years.  J.A. 3, 25–26 (Ames Rev. Stat. § 18-610(a); Ames 

Rev. Stat § 18-104(1)).  Groves’s convictions brought him under the 

purview of both Ames and federal gun laws.  See J.A. 6.  Since 1939, 

Ames law has forbidden anyone “prohibited from possessing firearms or 

ammunition under federal law” from possessing a gun.  J.A. 14, 21.  In 

turn, federal law prohibits any individual convicted of “a crime 

punishable by imprisonment for a term exceeding one year” from 

possessing a gun.  18 U.S.C. § 922(g)(1).  That statute does not reach 

anyone convicted of state misdemeanors “punishable by a term of 
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imprisonment of two years or less.”  Id. § 921(a)(20)(B).  The law also 

exempts certain “offenses relating to the regulation of business 

practices.”  Id. § 921(a)(20)(A). 

From all accounts, Groves lived a quiet life until 2017, when he 

publicly announced his belief that he could violate the GVPA.  See J.A. 

16–18.  Groves got married, completed a graduate degree in computer 

science, and started a computer repair business.  J.A. 16–17. 

But Groves had also grown fascinated with the possibilities of 3D-

printing.  J.A. 17.  And though Groves could not legally own a gun, he 

began to design his own weapons using CAD software.  J.A. 17.  Groves 

designed a working .38 caliber handgun, “The Releaser.”  J.A. 17.  The 

weapon is entirely made of plastic, and though Groves recommends 

attaching a small piece of metal to render it detectable by security 

scanners, the gun is fully functional without it.  See J.A. 17. 

What is more, Groves, a “lifelong firearms enthusiast,” J.A. 15, 

had decided that Ames’s new law was unconstitutional, J.A. 18.  Groves 

believes “that the government has no business regulating firearms,” J.A. 

17, and sought to distribute his files to ensure that Ames citizens could 

“freely and inexpensively print handguns,” J.A. 18.  He informed a local 

newspaper of his belief that he could violate the statute by publishing 

his design.  See J.A. 18.  
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The Ames government reacted swiftly.  J.A. 18.  In a cease-and-

desist letter addressed to Groves, Governor Sylvia Gallant explained the 

reasoning behind the law and the particular dangers posed by 3D-

printed weapons.  J.A. 32–33.  

Groves did not respond to that letter.  Instead, he went to a 

firearms dealer and attempted to purchase a gun in violation of both 

Ames and federal law.  J.A. 17.  That effort failed.  J.A. 17.  Groves then 

filed suit in federal court.  J.A. 12. 

This Litigation 

Groves alleged that the Ames felon-in-possession law, as applied 

to him, violated his Second Amendment right to bear arms,3 and that 

the GVPA violated the First Amendment right to free speech.  J.A. 18–

19.  The District Court granted the State summary judgment on both 

counts.  J.A. 34. 

Groves appealed, but the Ames Circuit affirmed.  J.A. 11.  First, 

the Ames Circuit held that the Second Amendment permits states to 

disarm those who commit serious crimes.  J.A. 8.  It further held that if 

Groves retained Second Amendment rights, Ames had sufficiently 

tailored its law to prevent “armed violence” by convicted criminals and 

satisfied intermediate scrutiny.  J.A. 8. 

                                            
3 Groves filed a parallel action challenging 18 U.S.C. § 922(g)(1); that 
action has been stayed pending resolution of this appeal.  J.A. 6 n.2. 
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Second, the Ames Circuit held the GVPA constitutional.  J.A. 11.  

The Court described First Amendment doctrine as “deficient when 

dealing with a challenge to an emerging technology” like 3D printing.  

J.A. 10.  Regardless, it held that the GVPA passed any level of scrutiny.  

J.A. 10.   

The next day, Groves petitioned for a writ of certiorari, J.A. 35, 

which this Court granted, J.A. 1. 
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SUMMARY OF ARGUMENT 

Petitioner urges this Court to rewrite Ames’s laws to determine 

which felons can be trusted to have their gun rights restored.4  He also 

seeks to distribute the tools to circumvent those laws, and asks the 

Court to shield his actions with the First Amendment.  This Court 

cannot allow either challenge to succeed. 

I. Petitioner’s as-applied challenge to Ames’s felon-in-possession 

law aims squarely at this Court’s precedents.  Ten years ago, in District 

of Columbia v. Heller, 554 U.S. 570 (2008), this Court recognized that 

the right to bear arms is enjoyed by all “law-abiding, responsible 

citizens.”  Id. at 635.  That decision left little doubt that the Second 

Amendment right comfortably coexists with traditional gun safety laws.  

Two years later, the Court confirmed that understanding.  McDonald v. 

City of Chicago, 561 U.S. 742, 786 (2010) (plurality opinion). 

Petitioner believes that the government has “no business 

regulating firearms,” J.A. 17, and asks the Court to make that absolutist 

approach its own.  In doing so, he imperils the regulatory measures that 

have long protected America’s people.   

This challenge fails because the Second Amendment does not 

protect Petitioner’s right to bear arms.  Heller acknowledged that some 

                                            
4 The State presents the two questions in the order in which this Court 
certified them for review: (1) the Second Amendment challenge and (2) 
the First Amendment challenge.  J.A. 1. 
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people, like convicted felons, surrender that right and thus fall outside 

the scope of the Second Amendment entirely.  See 554 U.S. at 626.  This 

understanding reflects our nation’s traditions and history.  When 

Petitioner pleaded guilty to his crimes, he forfeited his Second 

Amendment rights.  If those rights are to be restored, that choice belongs 

to the legislature, not the courts. 

Assuming Petitioner may bring this as-applied challenge, that 

challenge cannot succeed.  Nothing separates Petitioner from the class 

of felons who do not enjoy the right to bear arms.  Like all other members 

of that class, Petitioner is an “unvirtuous citizen[],” see Don B. Kates, 

Jr., The Second Amendment: A Dialogue, 49 Law & Contemp. Probs. 

143, 146 (1986), who poses a heightened risk to public safety.  Even if 

the Ames statute does burden Petitioner’s Second Amendment rights, it 

withstands intermediate scrutiny.  The State’s law targets the vital 

interest of protecting Ames citizens from armed violence.  This Court 

should not impair Ames’s ability—and that of all legislatures—to pursue 

that interest within constitutional bounds. 

II. As new technologies emerge, that interest endures.  While 3D-

printing offers unbounded promise for the production of physical goods, 

it also opens unforeseen paths to circumvent traditional gun laws.  In 

response to this threat, Ames enacted the GVPA to restrict mass 

distribution of electronic files that can automatically 3D-print firearms.  
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J.A. 24.  Though the First Amendment prohibits states from “abridging 

the freedom of speech,” U.S. Const. amend. I, it does not leave states 

powerless to confront risks to public safety.  Petitioner enlists the First 

Amendment to dismantle the GVPA, but his challenge cannot prevail.  

Because the publication of 3D-printable gun files inevitably 

facilitates crime, the GVPA does not regulate protected speech.  Placing 

guns a click away from those barred from owning them breaks federal 

law, which pushes online publication of 3D-printable gun files beyond 

the reach of the First Amendment, see Giboney v. Empire Storage & Ice 

Co., 336 U.S. 490, 498 (1949). 

But if the GVPA does regulate protected speech, First 

Amendment doctrine must adapt to meet the challenges 3D-printing 

presents.  As this Court has acknowledged, “differences in the 

characteristics of new media justify differences in the First Amendment 

standards applied to them.”  Red Lion Broad. Co. v. FCC, 395 U.S. 367, 

386 (1969).  The ability to produce a physical object separates 3D-

printable files from any speech previously encountered by the First 

Amendment.  Consequently, regulations of 3D-printable files should 

receive, at most, intermediate scrutiny. 

Even under the traditional First Amendment framework, the 

GVPA deserves intermediate scrutiny.  The GVPA regulates the manner 

of distributing 3D-printable gun files, not the files’ content.  To the 
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extent the Act regulates content, it only does so based on the “secondary 

effects,” City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 47 (1986), 

associated with the indiscriminate spread of files that produce 3D-

printed firearms. 

If subject to scrutiny, the GVPA survives.  It furthers the 

compelling interest of public safety by preventing the circumvention of 

existing gun regulations and the proliferation of untraceable, 

undetectable plastic weapons.  J.A. 22–23.  The Act is also narrowly 

tailored under either strict or intermediate scrutiny because it 

exclusively targets the form of distribution that poses the greatest 

danger.  Lastly the GVPA is neither significantly overinclusive nor 

fatally underinclusive, but threads the needle between burdening 

speech and advancing Ames’s interests. 
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ARGUMENT 

I. As Applied To Petitioner, The Ames Felon-In-Possession 
Law Does Not Violate The Second Amendment. 
 
The Second Amendment of the Constitution, as incorporated 

against the states in McDonald v. City of Chicago, 561 U.S. 742, 750 

(2010) (plurality opinion), protects “the right of the people to keep and 

bear Arms,” U.S. Const. amend. II.  The right to bear arms belongs to 

individuals, but it is not “unlimited.”  District of Columbia v. Heller, 554 

U.S. 570, 595 (2008).  Ames’s law reflects our nation’s longstanding 

prohibition on felon firearm possession.  

As a convicted felon who has forfeited his Second Amendment 

rights, Petitioner cannot bring an as-applied challenge to Ames’s felon-

in-possession law.  Even if Petitioner enjoys a right to bear arms, Ames’s 

law does not burden that right; it is constitutional as applied to him. 

A. Petitioner cannot bring this as-applied challenge.  

Denying Petitioner’s as-applied challenge respects this Court’s 

precedents, our nation’s traditions, and the separation of powers our 

Constitution demands.  Heller and McDonald were not silent on the 

question of felon-in-possession laws.  Instead, both cases affirmed that 

the Second Amendment does not extend felons the right to bear arms.  

See id. at 626; McDonald, 561 U.S. at 786 (plurality opinion).  Indeed, 

state and federal legislatures have long recognized that felons forfeit 

that right—an understanding shared by our nation’s Founders.  
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Allowing Petitioner’s challenge would usher in a judicial regime of as-

applied challenges to felon-in-possession laws, intruding on the province 

of the legislature.  

1. Under Heller and McDonald, Petitioner no longer enjoys 
Second Amendment rights.  

This Court’s precedents dictate the result here.  Under those 

precedents, Petitioner is a felon who does not retain the protection of the 

Second Amendment.  Because those decisions are clear, the Court 

should not adopt Petitioner’s strained interpretation.  

a. This Court’s precedents confirm that felon-in-possession 
laws are constitutional. 

In Heller, this Court preserved “longstanding prohibitions” on the 

right to bear arms, including restrictions on felon firearm possession. 

554 U.S. at 626.  When it revisited the Second Amendment in McDonald, 

the Court reaffirmed those prohibitions. 561 U.S. at 786 (plurality 

opinion).  In returning to the Second Amendment once more, this Court 

should not stray from that path.  

Petitioner asks the Court to decide this case “without reference to 

the traditional tiers of scrutiny.”  Pet. Br. 45.  Ames agrees.  Certain 

people, places, and weapons fall beyond the scope of the Second 

Amendment entirely.  See Eugene Volokh, Implementing the Right to 

Keep and Bear Arms for Self-Defense: An Analytical Framework and a 

Research Agenda, 56 UCLA L. Rev. 1443, 1444 (2009).  In Heller, the 

Court struck down District of Columbia laws that banned handguns and 
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prohibited keeping loaded firearms unlocked and accessible at home.  

Heller, 554 U.S. at 574–76.  This Court directed the District to allow 

Heller to register and license his handgun, but only “[a]ssuming that 

Heller [was] not disqualified from the exercise of Second Amendment 

rights.” Id. at 635.  That caveat confirmed that some individuals forfeit 

the right to bear arms entirely. 

In that opinion, the Court referred to the “prohibition[] on the 

possession of firearms by felons” as a “longstanding” limitation on the 

right to bear arms. Id. at 626.  The prohibition on carrying firearms by 

felons sits alongside other traditional limitations, including prohibitions 

on carrying firearms by “the mentally ill, laws forbidding the carrying 

of firearms in sensitive places such as schools and government 

buildings, [and] laws imposing conditions and qualifications on the 

commercial sale of arms.”  McDonald, 561 U.S. at 786 (plurality opinion) 

(citing Heller, 554 U.S. at 626–27) (quotations omitted)).  Heller also 

reaffirmed this Court’s previous decision that the Second Amendment 

does not protect “dangerous and unusual weapons” like “short-barreled 

shotguns.”  554 U.S. at 625–27 (citing United States v. Miller, 307 U.S. 

174, 179 (1939)).  These prohibitions find their footing not just in 

tradition, but in common sense: Some people, places, and things pose an 

unacceptable risk when it comes to guns. 
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Heller also confirmed that declining to extend Second 

Amendment protection to convicted criminals accords with the original 

understanding of the Second Amendment.  Heller credited the dissent of 

the minority at the Pennsylvania state ratification convention as a 

“highly influential” Second Amendment guidepost. 554 U.S. at 604.  

That Pennsylvania report declared that the individual right to bear 

arms could be restricted for “real danger of public injury from 

individuals” or for “crimes committed.”  2 The Documentary History of 

the Ratification of the Constitution 623–24 (John P. Kaminski et. al., eds. 

2009).  The Founders understood—as we do today—that people who 

have committed crimes in the past are more likely to pose a risk to public 

safety. 

Petitioner urges the Court to depart from the categories 

enumerated in Heller because those “statements are dicta,” Pet. Br. 39.  

But “[c]ourts often limit the scope of their holdings, and such limitations 

are integral to those holdings.”  E.g., United States v. Vongxay, 594 F.3d 

1111, 1115 (9th Cir. 2010) (interpreting Heller).  Because this Court’s 

holding turned on Heller “not [being] disqualified from” owning a gun in 

the first place, Heller, 554 U.S. at 635, the longstanding prohibitions 

“[are] not dicta,” United States v. Rozier, 598 F.3d 768, 771 n.6 (11th Cir. 

2010) (interpreting Heller).   
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Indeed, Heller’s conclusion reaffirmed those prohibitions’ 

constitutionality.  Although the Second Amendment “takes certain 

policy choices off the table,” it leaves states “tools for combating” the 

“problem of handgun violence in this country.”  Heller, 554 U.S. at 636.  

Accordingly, the Constitution leaves the presumptively lawful 

categories intact.  See id. (citing id. at 626 n.26).  Even assuming Heller’s 

“longstanding prohibitions” are dicta, “they are dicta of the strongest 

sort.”  United States v. McCane, 573 F.3d 1037, 1047 (10th Cir. 2009) 

(Tymkovich, J., concurring).   

b. Petitioner is a felon. 

When interpreting the Second Amendment, “the traditions of our 

people [are] paramount.”  McDonald, 561 U.S. at 792 (Scalia, J., 

concurring).  Accordingly, when Heller described the “longstanding 

prohibition[]” on felon firearm possession, 554 U.S. at 626, it referred to 

the group traditionally regarded as felons: persons convicted of crimes 

punishable by over a year’s imprisonment, 1 Wayne R. LaFave, 

Substantive Criminal Law § 1.6(a) (3d ed. 2017); cf. Lewis v. United 

States, 518 U.S. 322, 325 (1996) (looking to maximum penalty to 

determine if an offense is “petty” under the Sixth Amendment).  

Petitioner was convicted of three crimes, each punishable by a maximum 

sentence of five years.  See J.A. 3.  Therefore, Petitioner is subject to the 

“presumptively lawful” prohibition on felons possessing guns, Heller, 
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554 U.S. at 627 n.26, despite his assurances that he is a misdemeanant, 

see, e.g., Pet. Br. 8. 

c. Petitioner’s theory unsettles our nation’s understanding of 
the Second Amendment. 

Petitioner’s reading of this Court’s precedents inverts Heller’s 

reasoning, departs from every circuit’s reading of Heller, and threatens 

traditional gun safety laws.  

Petitioner strains Heller to avoid the Court’s plain language: 

“[L]ongstanding prohibitions on the possession of firearms by felons” are 

“presumptively lawful,” 554 U.S. at 626, 627 n.26.  The two quotations 

Petitioner relies on appear in an unrelated portion of Heller.  First, he 

turns to a “‘strong presumption’ that the right to keep and bear arms 

‘belongs to all Americans,’” Pet. Br. 40 (citing Heller, 554 U.S. at 581).  

Second, Petitioner misappropriates Heller’s reference to “the people” 

when he asks the Court to restore his gun rights because he remains a 

part of “the political community.”  See Pet. Br. 41–45 (citing Heller, 554, 

U.S. at 580).  But both of those excerpts are absent from Heller’s 

discussion of “felons,” which begins forty-five pages later.  554 U.S. at 

626.  Instead, his quotations derive from Heller’s now-settled debate 

over whether the right of “the people” to bear arms was individually or 

collectively held.  Id. at 580–81. 

These citations do not supply the rules of decision.  The courts of 

appeals, which “have already done yeoman’s work exploring these 
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questions,” Binderup v. Atty. Gen. U.S. of Am., 836 F.3d 336, 382 (3d 

Cir. 2016) (Fuentes, J., concurring in part and dissenting in part), have 

uniformly declined to assume that Heller’s “Right of the People” analysis 

resolves felon-in-possession challenges.  Though the circuits have split 

over whether Heller bars5 or permits6 felons’ as-applied challenges, no 

circuit has adopted Petitioner’s interpretation.  Twelve courts of appeals 

to consider this question have instead decided felon-in-possession cases 

by analyzing the Court’s description of “presumptively lawful regulatory 

measures.”7 

Allowing Petitioner’s as-applied challenge to succeed would call 

into question all of Heller’s “presumptively lawful regulatory measures,” 

554 U.S. at 627 n.26.  Courts would have to determine whether a 

“sensitive place[]” includes the statehouse grounds or just the building, 

which persons suffering from which mental illnesses may use a firearm, 

                                            
5  United States v. Jimenez, 895 F.3d 228, 233–38 (2d Cir. 2018); 
Hamilton v. Pallozzi, 848 F.3d 614, 626 (4th Cir. 2017), cert. denied, 138 
S. Ct. 500 (2017); McCane, 573 F.3d at 1047; United States v. Carey, 602 
F.3d 738, 741 (6th Cir. 2010); United States v. Scroggins, 599 F.3d 433, 
451 (5th Cir. 2010); Vongxay, 594 F.3d at 1115; Rozier, 598 F.3d at 771. 
6 Binderup, 836 F.3d at 356–57 (en banc) (plurality opinion); United 
States v. Woolsey, 759 F.3d 905, 909 (8th Cir. 2014); Schrader v. Holder, 
704 F.3d 980, 989 (D.C. Cir. 2013); United States v. Williams, 616 F.3d 
685, 693 (7th Cir. 2010). 
7 One circuit—the First—has expressed deep skepticism that an as-
applied regime, with “countless variations in individual circumstances,” 
would be viable.  See United States v. Torres-Rosario, 658 F.3d 110, 113 
(1st Cir. 2011).   
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and which schools are “sensitive” enough to require that a visitor leave 

his guns at home, id. 

2. Tradition and history establish that felons do not enjoy 
Second Amendment rights. 

Ames’s felon-in-possession law is grounded in tradition and 

history.  “[T]raditional restrictions” on the right to bear arms “go to show 

the scope of the right.”  McDonald, 561 U.S. at 802 (Scalia, J., 

concurring).8   Longstanding gun regulations do not need “a precise 

founding-era analogue” to be constitutional under Heller.  NRA v. 

Bureau of Alcohol, Tobacco, Firearms & Explosives, 700 F.3d 185, 196 

(5th Cir. 2012).  Traditional restrictions alone justify Ames’s law.  

Nevertheless, history also verifies the law’s constitutionality.  

This Court’s precedents confirm that felon-in-possession laws are 

constitutional. 

a. Felon dispossession has traditionally coexisted with the 
right to bear arms. 

Legislatures have always understood that the Second 

Amendment permits regulating gun possession for safety reasons.  In 

the early republic, “[l]egislatures enjoyed tremendous latitude to enact 

laws that might restrict the rights of citizens, if those laws were judged 

to be necessary for public welfare.”  Saul Cornell, Whose Right to Bear 

                                            
8  This Court has looked to post-ratification tradition to inform its 
interpretation of other constitutional provisions.  See, e.g., Marsh v. 
Chambers, 463 U.S. 783, 786–92 (1983) (Establishment Clause); Dames 
& Moore v. Regan, 453 U.S. 654, 679 n.8 (1981) (Article II). 
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Arms Did the Second Amendment Protect? 13 (2000).  That tradition has 

endured.  See, e.g., 1933 Or. Laws. 488 (prohibiting felons from 

possessing firearms).  

Prohibitions on felon firearm possession have also traditionally 

reached nonviolent offenders.  At the time Heller was written, the most 

prominent “longstanding prohibition” on felon firearm possession was 

§ 922(g) itself, which had already been in place for nearly half a century.  

See 18 U.S.C. § 922(g)(1) (barring firearm possession by violent and 

nonviolent offenders convicted of “crime[s] punishable by imprisonment 

for a term exceeding one year”).  This tradition is alive and well: “Bans 

on the possession of firearms by convicted felons are among the most 

common types” of gun safety regulations.  Adam Winkler, The 

Reasonable Right to Bear Arms, 17 Stan. L. & Pol’y Rev. 597, 603 (2006).    

The implications of petitioner’s “political community” theory 

threaten to upend dozens of state felon-in-possession laws.  Petitioner 

argues that “[s]o long as a criminal remains a member of [the] ‘people’ 

by retaining his political rights, he has the right to keep and bear arms.” 

Pet. Br. 41.  And he pegs membership in the political community to 

voting rights.  Pet. Br. 44–45.  But thirty-seven states and the District 

of Columbia automatically restore a felon’s right to vote after the 

completion of their sentence.  National Conference of State Legislatures, 
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Felon Voting Rights.9  Because these states return felons to the “political 

community,” according to Petitioner it would be unconstitutional to 

disarm any felon, no matter how severe his crime.  Petitioner’s argument 

would require the Court to strike down each of those laws in a sweeping 

repudiation of the nation’s tradition of disarming dangerous persons. 

b. Dispossessing felons accords with historical 
understandings of the Second Amendment. 

Well before the Founding, English common law recognized the 

people’s right to bear arms for self-defense, but limited the right as 

“allowed by law . . . under due restrictions.”  1 William Blackstone, 

Commentaries *144 (1765).  When the states ratified the Bill of Rights, 

they codified “a pre-existing right,” Heller, 554 U.S. at 603, 

understanding that the liberties it protected were “subject to certain 

well-recognized exceptions,” Robertson v. Baldwin, 165 U.S. 275, 281 

(1897).  That the text of the Second Amendment does not reference 

felons is unsurprising: “Samuel Adams and the drafters of the New 

Hampshire proposal did not object to the lack of an explicit exclusion of 

criminals” from the Second Amendment right, “because this too was 

understood.” Stephen P. Halbrook, The Founders’ Second Amendment 

273 (2008).  Accordingly, “when the fledgling republic adopted the 

                                            
9 http://www.ncsl.org/research/elections-and-campaigns/felon-voting-
rights.aspx 
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Second Amendment, an expectation of sensible gun safety regulation 

was woven into the tapestry of the guarantee.”  NRA, 700 F.3d at 200.  

For that reason, “revolutionary and founding-era gun 

regulations” included measures “that targeted particular groups for 

public safety reasons.”  Id.  Petitioner highlights one such safety 

regulation: when criminals were physically imprisoned.  Pet. Br. 42 

(stating that criminals were disarmed in “two circumstances”: when 

incarcerated and when sentenced to death).  But the states’ power to 

disarm citizens extended far beyond disarming only incarcerated 

persons.  Lack of civic virtue—not propensity for violence—dictated 

whether a citizen could legally own a gun in early America.  See United 

States v. Rene E., 583 F.3d 8, 15–16 (1st Cir. 2009); Adam Winkler, 

Gunfight 116 (2011) (observing that the Founders confiscated weapons 

“from anyone deemed untrustworthy”).  All told, “most scholars of the 

Second Amendment agree that the right to bear arms was tied to the 

concept of a virtuous citizenry,” meaning that “the government could 

disarm ‘unvirtuous citizens.’”  United States v. Yancey, 621 F.3d 681, 

684–85 (7th Cir. 2010) (collecting sources).    

Petitioner’s assertion that Second Amendment rights are 

“inextricably linked” with the loss of political rights proves too much.  

Pet. Br. 42–44.  First, the rights proceed from different historical 

rationales: The self-government purpose served by rights like voting, 
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jury service, and holding public office “is divorced” from “[t]he notion of 

armed self-defense integral to Heller.”  Pratheepan Gulasekaram, “The 

People” of the Second Amendment: Citizenship and the Right to Bear 

Arms, 85 N.Y.U. L. Rev. 1521, 1573 (2010).  Second, the historical record 

casts doubt on Petitioner’s political community theory, Pet. Br. 41–45.  

For example, certain “women . . . who lacked the right to vote 

nonetheless possessed the right to arms.”  Glenn Harlan Reynolds, A 

Critical Guide to the Second Amendment, 62 Tenn. L. Rev. 461, 480 

(1995).  

3. The separation of powers counsels judicial restraint. 

Because felons do not enjoy Second Amendment rights, 

permitting felons to possess firearms is a matter of legislative grace, not 

a constitutional requirement.  Some states permit a felon to apply “to 

the court of common pleas of the county . . . for relief from” state firearms 

dispossession.  See 18 Pa. Cons. Stat. § 6105(a) (2018).  Ames is not one 

of those states.  Congress and Ames already determined which felons 

deserve that privilege.  This Court should not invite the judiciary to 

meddle with that determination. 

Petitioner asks this Court to define the Second Amendment by 

reference to “the boundaries of our political community” today, Pet. Br. 

44—but surely each state’s legislature is better suited to the task.  If the 

legislature had “wanted judges to look into a felon’s actual conduct, ‘it 

presumably would have said so.’”  Sessions v. Dimaya, 138 S. Ct. 1204, 
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1218 (2018) (citation omitted).  Both Ames and federal law already allow 

a felon to regain his gun privileges if his record is “expunged or set 

aside,” or if he is “pardoned” or has his “civil rights restored.”  See 18 

U.S.C. § 921(a)(20) (2012).  Those rules offer no avenue for judges to 

redefine the barred class.   

Deciding which felons are safe enough to possess a firearm is a 

difficult and dangerous task.  Because “[n]inety-seven percent of federal 

convictions and ninety-four percent of state convictions are the result of 

guilty pleas,” Missouri v. Frye, 566 U.S. 134, 143 (2012) (citations 

omitted), an as-applied regime would be flawed from the start.  “[N]o 

record of the underlying facts may be available” in these cases, making 

sound determinations “utter[ly] impractica[ble].”  Johnson v. United 

States, 135 S. Ct. 2551, 2562 (2015).  Such a task proved challenging for 

the Bureau of Alcohol, Tobacco, and Firearms as it greenlighted felons 

who went on to commit crimes such as kidnapping, possession and sale 

of an illegal machine gun, and attempted murder.  See Josh Sugarmann, 

Firearms Bureau Helps Felons Rearm, Wall Street Journal (June 11, 

1992).  If a system permitting case-by-case determinations of felon 

firearm ownership stressed even an agency dedicated to the task, the 

courts would fare no better.  
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B. Even if Petitioner may bring this as-applied challenge, 
he cannot prevail.  

In the absence of a framework from Heller, the courts of appeals 

have developed a two-step approach to resolve Second Amendment 

challenges.  The circuit courts follow this analysis to decide facial 

challenges under the Second Amendment, see, e.g., United States v. 

Marzzarella, 614 F.3d 85 (3d Cir. 2010), and some have adapted it to fit 

as-applied challenges brought by felons, see e.g., Binderup, 836 F.3d at 

347.   

At step one of this framework, Petitioner must “identify the 

traditional justifications” for excluding felons from the right to bear 

arms and “distinguish his circumstances” from that of “the historically 

barred class,” id.  Petitioner fails to carry this burden.  If his challenge 

proceeds to step two, Ames’s law is subject to intermediate scrutiny, see 

Marzzarella, 614 F.3d at 89, and withstands that review. 

1. Petitioner does not distinguish himself from the 
historically barred class. 

a. Petitioner’s as-applied challenge sweeps too broadly. 

When evaluating an as-applied challenge, this Court tries “not to 

nullify more of a legislature’s work than is necessary,” knowing that “a 

ruling of unconstitutionality frustrates the intent of the elected 

representatives of the people.”  Ayotte v. Planned Parenthood of N. New 

England, 546 U.S. 320, 329 (2006) (citation omitted). 

Petitioner asks the Court to ignore that instruction.  Though he 
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brought this suit to establish his individual right to bear arms because 

of his “unique personal circumstances,” J.A. 19, Petitioner proposes the 

Court rewrite Ames law and carve out all “never-incarcerated 

nonviolent misdemeanants,” Pet. Br. 51.  To that end, Petitioner 

announces that “a law that permanently bans a person from exercising 

their right to keep and bear arms is per se unconstitutional” and “always 

invalid,” Pet. Br. 45 (citation omitted).  His suit is far from a “basic 

building block[] of constitutional adjudication,” Pet. Br. 40 (citation 

omitted)—it is the entire building.  

b. Petitioner cannot differentiate himself from the class of 
felons who have traditionally forfeited their Second 
Amendment rights. 

Petitioner offers three reasons why his as-applied challenge—and 

that of all “never-incarcerated nonviolent misdemeanants,” Pet. Br. 51—

falls outside “the realm of ordinary challenges,” see Hamilton, 848 F.3d 

at 624  (citation omitted).  None succeed.  

First, that the trial judge sentenced Petitioner to three years’ 

probation rather than a prison term, J.A. 16, does not benefit 

Petitioner’s challenge.  Probation represents “a judicial determination 

that [a defendant’s] conduct and records” are not so harmful that 

“substantial imprisonment is justified,” United States v. Crawford, 372 

F.3d 1048, 1077 (9th Cir. 2004) (Kleinfeld, J., concurring), not that a 

defendant “poses virtually no risk of danger,” Pet. Br. 52.  Whether or 

not someone requires incarceration is a far cry from whether or not they 



 

28 
 

are dangerous enough to be “stripped of their right to own a gun,” Pet. 

Br. 53 (quoting Hatfield v. Sessions, 322 F. Supp. 3d 885 (memorandum 

opinion) (S.D. Ill. 2018)).  Adopting Petitioner’s rule would convert 

judicial lenity into a redeemable pass for a felon who hopes to buy a gun 

as soon as his probation ends.   

Second, Petitioner’s nonviolent convictions for manufacturing 

false government documents earn him the unvirtuous citizen 

designation long thought sufficient to forfeit gun rights.  Because crimes 

of fraud are “felonies reflecting grave misjudgment and maladjustment,” 

a nonviolent offender convicted of such crimes cannot demonstrate he is 

a “law-abiding, responsible citizen.”  Hamilton, 848 F.3d at 627 (citation 

omitted).  Petitioner’s crimes are more than “mere[] errors in filling out 

a form or some regulatory misdemeanor offense,”10  but instead are 

“significant offenses reflecting disrespect for the law.”  Id. 

 Third, while Petitioner relies on Ames’s classification of his 

offenses as first-degree misdemeanors, see Pet. Br. 45, a crime’s 

maximum punishment is dispositive—not its label.  Ames’s approach is 

                                            
10 Petitioner argues that minor offenses like littering should not trigger 
loss of Second Amendment rights.  See Pet. Br. 49 (citing Alaska Stat. 
§ 13A.7.29 (2018)).  But that title of the Alaska Statutes concerns trusts 
and estates.  See Alaska Stat. § 13 (2018).  If Petitioner intended to 
reference Ala. Code § 13A-7-29 (2018), that statute does criminalize 
littering—but Alabama punishes the offense with a $250 fine, id.  § 13A-
7-29(d).  Alaska ups the penalty to $1000.  See Alaska Stat. § 46.06.860© 
(2018).  Litterers in neither state risk becoming “second-class citizens,” 
Pet. Br. 49, because neither forfeit their gun rights.  
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not only consistent with the traditional definition of a felony, but also 

reflects that the “maximum authorized penalty” is “an objective 

indicatio[n] of seriousness,”  Lewis, 518 U.S. at 326 (citations omitted).  

2. The Ames felon-in-possession law passes intermediate 
scrutiny. 

Even if Ames’s felon-in-possession law burdens conduct protected 

by the Second Amendment, the statute survives intermediate scrutiny.  

Ames can show a “‘reasonable fit’ between the challenged regulation and 

a ‘substantial’ governmental objective,” United States v. Chester, 628 

F.3d 673, 683 (4th Cir. 2010) (citation omitted).   

a. Intermediate scrutiny applies. 

While Heller “declin[ed] to establish a level of scrutiny for 

evaluating Second Amendment restrictions,” 554 U.S. at 634, it rejected 

rational basis review, id. at 628 n.27.  Heller also refused to require the 

strict scrutiny Petitioner urges, Pet. Br. 46.  See Heller, 554 U.S. at 688 

(Breyer, J., dissenting) (noting that Heller’s majority implicitly rejected 

strict scrutiny).  Indeed, Petitioner does not—and cannot—cite a federal 

case that has subjected a felon-in-possession law to strict scrutiny.  See 

Pet. Br. 47–49. 

Heller identified the “core” of the Second Amendment as “the right 

of law-abiding, responsible citizens to use arms in defense of hearth and 

home,” 554 U.S. at 635, and found felon-in-possession laws did not 

threaten that core, id. at 627 n.26.  Because only a “law that implicates 
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the core of the Second Amendment right” deserves strict scrutiny, see 

Pena v. Lindley, 898 F.3d 969, 977 (9th Cir. 2018) (citations omitted), 

Heller’s “longstanding prohibitions” receive intermediate scrutiny, see 

Chester, 628 F.3d at 683.  The courts of appeals have uniformly followed 

that path.  See, e.g., Schrader, 704 F.3d at 990. 

b. Ames has a substantial interest in keeping guns out of the 
hands of criminals. 

Ames’s “legitimate and compelling [] interest in protecting the 

community from crime cannot be doubted,” Schall v. Martin, 467 U.S. 

252, 264 (1984).  Petitioner does not contest this point.   

The State’s interests extend beyond general crime control: “The 

history of the 1968 Act reflects” Congress’s “concern with keeping 

firearms out of the hands of categories of potentially irresponsible 

persons, including convicted felons,” Barrett v. United States, 423 U.S. 

212, 220 (1976).  When the regulated group “presents a demonstrable 

danger to the community . . . society’s interest in crime prevention is at 

its greatest.”  United States v. Salerno, 481 U.S. 739, 750 (1987).  Ames 

has an “important” interest in “preventing armed mayhem,” United 

States v. Skoien, 614 F.3d 638, 642 (7th Cir. 2010) (en banc). 

c. Ames’s gun safety law is reasonably tailored. 

Under intermediate scrutiny, the fit between a state’s interest 

and its asserted objective must be “reasonable,” not “perfect.”  Fla. Bar 

v. Went For It, Inc., 515 U.S. 618, 632 (1995).  In the context of public 
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safety, courts defer to the legislature because “[p]rotection of the safety 

of persons is one of the traditional uses of the police power of the States.”  

Queenside Hills Realty Co. v. Saxl, 328 U.S. 80, 82 (1946).  When it 

comes to guns, “the legislature is ‘far better equipped than the judiciary’ 

to make sensitive public policy judgments (within constitutional limits) 

concerning the dangers in carrying firearms and the manner to combat 

those risks.”  Kachalsky v. Cty. of Westchester, 701 F.3d 81, 97 (2d Cir. 

2012) (citation omitted).  Ames tailored its law in four ways. 

First, Ames selected the group most likely to commit gun crime.  

Handgun purchasers convicted of at least one prior misdemeanor are 

seven times more likely to be charged with a new offense than handgun 

purchasers without a criminal history.  Garen J. Wintemute et al., Prior 

Misdemeanor Convictions as a Risk Factor for Later Violent and 

Firearm-Related Criminal Activity Among Authorized Purchasers of 

Handguns, 280 J. Am. Med. Ass’n 2083, 2085 (1998).  That relationship 

extends to violent crime: “[H]andgun purchasers with only 1 prior 

misdemeanor conviction and no convictions for offenses involving 

firearms or violence” are five times more likely to be charged with a 

future violent crime than persons without a criminal history.  Id. at 

2083.  Far from being a “generic inference,” Pet. Br. 52, even persons 

with nonviolent prior misdemeanor convictions are “at increased risk” 
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of committing future violent crime, including “murder, rape, robbery, or 

aggravated assault,” see Wintemute, supra, at 2086.  

That evidence explains why denying criminals the ability to 

purchase handguns “is associated with a reduction in risk for later 

criminal activity of approximately 20% to 30%.”  See Mona A. Wright et 

al., Effectiveness of Denial of Handgun Purchase to Persons Believed to 

Be at High Risk for Firearm Violence, 89 Am. J. Pub. Health 88, 89 

(1999).  For that reason, other states mirror Ames’s approach.  See, e.g., 

Md. Pub. Safety Code Ann. § 5-101(g)(3) (2010) (defining a 

“disqualifying crime” as “a violation classified as a misdemeanor in the 

State that carries a statutory penalty of more than 2 years”).   

Second, Ames’s gun safety law does not reach all felonies.  

Instead, it explicitly excludes crimes that do not jeopardize Ames’s 

safety interest, including offenses “pertaining to antitrust violations, 

unfair trade practices, restraints of trade, or other similar offenses 

relating to the regulation of business practices.”  18 U.S.C. 

§ 921(a)(20)(A).  Nor does the statute reach too many felons.  The 

question is not whether “ex-probationers” are “less dangerous than ex-

prisoners,” Pet. Br. 53; it is whether offenders covered by the statute 

pose a greater risk of danger than those who are not.   

Third, the law only reaches the most serious state 

misdemeanors—like manufacturing fraudulent government documents, 
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see J.A. 25.  Far from reaching all “never-incarcerated nonviolent 

misdemeanants,” Pet. Br. 51, Ames’s law reaches only state 

misdemeanors punishable by more than two years’ imprisonment, see 

18 U.S.C. § 921(a)(20)(B).  This excludes all other state misdemeanors, 

whose maximum sentences in excess of one year (but less than two) 

would be felonies under the traditional definition. 

Finally, Ames’s law does not impose an “anywhere, forever” ban.  

See Pet. Br. 47.  Petitioner asserts that Ames’s felon-in-possession law 

is “substantially broader than necessary” because it is a “lifetime ban,” 

Pet. Br. 50–51, 54–55, and suggests that terms of either seven or ten 

years might be sufficient dispossession periods, see Pet. Br. 54.  Yet he 

overlooks the portion of Ames law addressing that exact concern.  

Section 922(g)(1), as incorporated by Ames law, does not affect any 

person whose conviction has been “expunged or set aside,” or any person 

who “has been pardoned or has had civil rights restored.”  Id. 

§ 921(a)(20)(B).  Thus, any person who is granted clemency may lawfully 

possess a firearm.   

Ames’s law strikes at the heart of the problem—the risk of future 

violent crime—and goes no further. 

* * * 

 Ames’s felon-in-possession law reflects the time-honored 

understanding of our Founders and legislators that the Second 
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Amendment right belongs only to law-abiding, responsible citizens.  

When Petitioner committed his crimes, he forfeited that right.  Now, his 

challenge jeopardizes this Court’s precedents and gun safety laws across 

the nation.  The Court should affirm. 

II. The 3D-Printed Gun Violence Prevention Act Does Not 
Violate The Free Speech Clause Of The First Amendment. 

Technology now enables individuals to 3D-print guns in the 

comfort of their own homes.  While this innovation has the potential to 

revolutionize modern manufacturing, it also offers a new form of gun 

distribution that threatens to circumvent existing state and federal gun 

safety laws.  The State of Ames responded to this threat by enacting the 

3D-Printed Gun Violence Prevention Act (“GVPA”).   

Petitioner challenged the GVPA on First Amendment grounds.  

The Free Speech Clause of the First Amendment, as incorporated 

against the states in Gitlow v. People of State of New York, 268 U.S. 652, 

666 (1925), commands the government “make no law . . . abridging the 

freedom of speech,” U.S. Const. amend. I.  But as this Court has 

considered the First Amendment implications of new technologies, it has 

recognized that “differences in the characteristics of new media justify 

differences in the First Amendment standards applied to them.”  Red 

Lion Broad. Co. v. FCC, 395 U.S. 367, 386 (1969).  To the extent the 

GPVA burdens speech, it burdens speech unlike any ever encountered 

by the First Amendment: speech that produces a gun. 



 

35 
 

By enacting the GVPA, Ames directed its response to the most 

salient elements of the problem.  First, Ames focused on files that are 

ready to produce a gun—those that can “automatically program” a 3D-

printer to “produce a firearm.”  J.A. 24.  The GVPA does not reach files 

that produce non-operational guns or toy guns, or “firearm-design files” 

that users must “digitally alter” before 3D-printing, Pet. Br. 4, 5.  

Second, Ames did not bar sharing the files entirely; it simply barred 

making the files available to anyone, including those otherwise 

prohibited from owning guns.  A person must make the files 

indiscriminately available through “publication over the Internet” to 

face liability.  J.A. 24.  Finally, to protect individuals who inadvertently 

post 3D-printable gun files, the GVPA requires the files be “knowingly” 

published.  J.A. 24.   

Properly interpreted, the GVPA is constitutional.  Because the 

specific 3D-printable gun files regulated by the Act facilitate crime, they 

deserve no First Amendment protection.  Regardless of whether 3D-

printable gun files merit protection, the traditional dichotomy between 

content-based and content-neutral laws fails to consider the functional 

capabilities of 3D-printable files in general.  Accounting for this new 

technology, this Court should adapt existing First Amendment doctrine 

and apply, at most, intermediate scrutiny.  Even under existing First 

Amendment jurisprudence, the GVPA is a content-neutral regulation, 
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and still passes intermediate scrutiny.  Finally, if subject to the strictest 

First Amendment scrutiny, the GVPA survives. 

A. The GVPA does not regulate protected speech, only 
speech that facilitates crime. 

The First Amendment does not “extend[] its immunity to speech 

or writing used as an integral part of conduct in violation of a valid 

criminal statute,” Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 

498 (1949).   

Publishing 3D-printable gun files violates federal and state laws 

and is thus unprotected by the First Amendment.  Federal law makes it 

illegal to distribute firearms to individuals who cannot lawfully possess 

them.  See 18 U.S.C. § 922(d).  And a large portion of the internet public 

cannot possess a gun under federal and Ames law.  See id. §§ 922(d); (g); 

J.A. 21.  It is virtually certain that publishing 3D-printable gun files 

online will result in the distribution of firearms to prohibited individuals 

in violation of federal law.  States also impose criminal liability on 

persons who negligently store firearms where children are likely to 

access them.  See, e.g., Cal. Penal Code § 25200 (2).  Indiscriminately 

placing 3D-printable gun files online makes it more likely that children 

will access firearms in violation of these state laws.  That Petitioner’s 

files might also provide guns to people that can legally own them, Pet. 

Br. 33, does not make distribution to prohibited persons any less illegal. 
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Petitioner’s reliance on Ashcroft v. Free Speech Coal., 535 U.S. 

234 (2002), and Bartnicki v. Vopper, 532 U.S. 514 (2001), is misguided.  

In both cases, government regulations were struck down because the 

government was unable to show a “proximate link,” Free Speech Coal., 

535 U.S. at 250, or a causal chain, see Bartnicki, 532 U.S. at 528, 

between the criminalized speech and the government interest.  But in 

this case, Ames has shown “more than a remote connection between,” 

Free Speech Coal., 535 U.S. at 253, the unfettered distribution of 3D-

printable gun files and the State’s interest in public safety, see J.A. 22–

23.  Unlike in Free Speech Coal., and Bartnicki, the causal chain here is 

direct: If Petitioner cannot offer his 3D-printable gun file to the public, 

prohibited individuals will face a serious hurdle to obtaining 3D-printed 

guns.   

Finally, Petitioner’s contention that 3D-printable gun files serve 

scientific, political, and artistic ends misses the point, see Pet. Br. 19–

21.  “All ideas having even the slightest redeeming social importance” 

are protected “unless excludable because they encroach upon the limited 

area of more important interests.”  Roth v. United States, 354 U.S. 476, 

484 (1957) (emphasis added).  The First Amendment does not shield 

crime merely because it is committed through speech. 
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B. If the GVPA does regulate protected speech, it 
deserves, at most, intermediate scrutiny. 

Assuming the GVPA regulates protected speech, the Court should 

adapt its existing First Amendment doctrine to account for the unique 

functionality of 3D-printable files and apply intermediate scrutiny.  But 

even if the Court chooses to apply the traditional framework, the GVPA 

is a permissible time, place, or manner restriction subject to 

intermediate scrutiny. 

1. Free speech doctrine must be adjusted to take into 
account 3D-printing technology. 

Mechanically applying this Court’s traditional inquiry—which 

subjects content-based laws to strict scrutiny and content-neutral laws 

to intermediate scrutiny, see Reed v. Town of Gilbert, 135 S. Ct. 2218, 

2227 (2015)—to 3D-printable files would elevate form over function and 

expand the First Amendment beyond reason. 

The notion that 3D-printable files receive full First Amendment 

protection because they convey information is too simplistic.  Given the 

dazzling pace of innovation in the applications of 3D-printing, extending 

full protection to 3D-printable files risks robbing states of their 

traditional police power.  Regulating 3D-printable files based on the 

objects they produce does not implicate the common fears associated 

with content-based regulation.  And this Court has a long tradition of 

adapting doctrinal frameworks to confront new challenges.  
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Consequently, laws regulating the functionality of 3D-printable files 

should be evaluated under intermediate scrutiny. 

a. 3D-printable files produce physical objects, not ideas. 

Petitioner argues that 3D-printable files are speech and merit full 

First Amendment protection because 3D-printable files are 

“schematics,” “schematics are information,” and information is speech.  

See Pet. Br. 18 (citation omitted).  This syllogism is too simplistic.  It 

ignores the nature of 3D-printable files, which do not convey information 

to a human but consist of “instructions to a computer . . . to perform a 

task,” Universal City Studios, Inc. v. Corley, 273 F.3d 429, 446 (2d Cir. 

2001).  3D-printable files are not the “blueprint,” for a gun, Pet. Br. 20—

they are the blueprint that builds the gun. 

Nor does the fact that an object conveys information about itself 

suffice to merit full protection.  Petitioner argues that publishing a 3D-

printable file is speech because it “communicates true factual 

propositions” about the object itself, “including the size and shape of The 

Releaser’s components.”  Pet. Br. 20.  But everything conveys 

information about itself, like size and shape.  To extend something full 

speech protection for that reason would toss everything into the speech 

bucket.  While a person can learn how a gun works by examining its 

component parts, the sale of a gun does not get full First Amendment 

protection merely because it can be used as a source of information.  
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b. Applying traditional free speech doctrine to 3D-printable 
files would hobble state police power. 

States have “great latitude under their police powers to legislate 

as to the protection of the lives, limbs, health, comfort, and quiet of all 

persons.”  Medtronic, Inc. v. Lohr, 518 U.S. 470, 475 (1996) (citation 

omitted).  For the average Ames resident, 3D printers are already 

“inexpensive and easily accessible.”  J.A. 22.  Instead of logging onto 

Amazon, residents may soon simply download 3D-printable files from 

retail websites to print consumer products at home.  See Kyle 

Langvardt, The Doctrinal Toll of “Information As Speech,” 47 Loy. U. 

Chi. L.J. 761, 793 (2016). 

When items are produced at home rather than in conventional 

factories, the only “choke point” states could regulate would be the 3D-

printable files themselves, see id. at 803.  Subjecting these regulations 

to strict First Amendment scrutiny places state regulations at the mercy 

of the judiciary, which “threatens to return us to a happily bygone era 

when judges scrutinized legislation for its interference with economic 

liberty,” Sorrell v. IMS Health Inc., 564 U.S. 552, 591 (2011) (Breyer, J., 

dissenting) (citing Lochner v. New York, 198 U.S. 45 (1905)).  

More imminently, a blanket extension of traditional First 

Amendment doctrine to regulations of 3D-printable gun files would 

hamstring the exercise of state police power to enforce longstanding gun 

safety measures, see McDonald, 561 U.S. at 786 (plurality opinion). 
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c. 3D-printable files do not implicate the fears of content-
based discrimination. 

Two concerns animate the First Amendment’s disdain for 

content-based regulations: first, interfering with “an uninhibited 

marketplace of ideas,” and second, showing “hostility—or favoritism—

towards the underlying message expressed,” Reed, 135 S. Ct. at 2237 

(Kagan, J., concurring) (citations omitted).  Regulations based on the 

objects 3D-printable files produce do not implicate those concerns. 

Regulating 3D-printable files does not impair the “uninhibited 

marketplace of ideas in which truth will ultimately prevail,” Red Lion, 

395 U.S. at 390.  Regulating an object is qualitatively different from 

regulating an idea.  While the government is generally prohibited from 

controlling the marketplace of ideas, it can undoubtedly regulate the 

marketplace of objects.  

To that end, regulations based on the functionality of printable 

files express neither “hostility” nor “favoritism” toward any message, 

R.A.V. v. City of St. Paul, 505 U.S. 377, 386 (1992).  The GVPA, for 

example, applies to “any person,” J.A. 21, regardless of the message they 

hope to communicate.  The Act applies with equal force to a gun rights 

activist distributing files to facilitate self-defense and an anti-gun 

alarmist publishing files to rouse concern regarding the availability of 
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weapons.  Regulations on 3D-printable files turn on the functional 

capability of a particular file. 

d. This Court should, as it always has, adapt existing 
jurisprudence to deal with new challenges. 

 “When confronting new concerns wrought by digital technology, 

this Court has been careful not to uncritically extend existing 

precedents.”  Carpenter v. United States, 138 S. Ct. 2206, 2222 (2018).  

This past Term, the Court declined to mechanically apply the Fourth 

Amendment’s third-party doctrine to cell-site location information.  Id. 

at 2217.  It emphasized the “unique nature” of that information, id. at 

2217, and admonished the Government for “fail[ing] to contend with the 

seismic shifts in digital technology,” id. at 2219.  Correspondingly, a 

blind extension of traditional content-based scrutiny would ignore the 

functionality of 3D-printable files. 

In the First Amendment context, this Court has observed that 

“new circumstances requi[re] different adaptations of prior principles 

and precedents.”  Denver Area Educ. Telecomms. Consortium, Inc. v. 

FCC, 518 U.S. 727, 740 (1996).  To that end, the Court has repeatedly 

adopted new approaches to deal with characteristics peculiar to certain 

types of speech.  For example, the Court treats expressive conduct and 

commercial speech differently from pure speech.  See United States v. 

O’Brien, 391 U.S. 367, 377 (1968); Va. State Bd. of Pharmacy v. Va. 

Citizens Consumer Council, Inc., 425 U.S. 748, 772 (1976).  And just as 
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this Court treats broadcast television differently because of its “unique 

physical limitations,” Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 637 

(1994), so should it treat 3D-printable files differently because of their 

unique functional capabilities.   

Federal courts have already recognized the need for a new First 

Amendment approach to accommodate the functional nature of 

computer code—the closest thing courts have evaluated to 3D-printable 

files.  Every federal court to have granted First Amendment protection 

to computer code, save one, has applied intermediate scrutiny.  See, e.g., 

Corley, 273 F.3d 429 (noting that the “functionality of computer code 

properly affects the scope of its First Amendment protection”).  The only 

court to treat computer code as pure speech later withdrew its decision.  

See Bernstein v. U.S. Dep’t of Justice, 176 F.3d 1132, 1141 (9th Cir. 

1999), reh’g en banc granted and opinion withdrawn, 192 F.3d 1308 (9th 

Cir. 1999).   

Still, Petitioner argues that there is “no basis” to extend lesser 

protection to 3D-printable files because there is no evidence of a long 

tradition of regulation.  Pet. Br. 28–29.  Petitioner is wrong: That history 

exists in spades.  States have always regulated the production of 

physical objects within their borders. See Medtronic, 518 U.S. at 475 

(describing the breadth of the police power).  The introduction of 
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information technology to traditional production processes does not 

extinguish that tradition. 

To be sure, Ames does not advocate carving out a new category of 

less-favored content, like the proposed violence exception in Brown v. 

Entm’t Merchants Ass’n, 564 U.S. 786, 792 (2011).  Nor is Ames 

advocating less protection for certain speakers, like California requested 

for professional speakers in Nat’l Inst. of Family & Life Advocates v. 

Becerra, 138 S. Ct. 2361, 2371–72 (2018).  Instead Ames urges this Court 

to do what it has always done—treat technological advancements with 

the seriousness they deserve.  Because of their functional capacity, 3D-

printable files should at most be subject to intermediate scrutiny. 

2. Even under traditional free speech analysis, the GVPA 
is a permissible time, place, or manner regulation 
subject to intermediate scrutiny. 

A law restricting the manner of protected speech is content 

neutral where the law is content neutral “on its face” and “justified 

without reference to the content of the regulated speech.”  Reed, 135 S. 

Ct. at 2227.  Alternatively, a manner restriction that is facially content 

based may be characterized as content neutral if it is “aimed not at the 

content” of speech, but rather at the “secondary effects” of speech.  City 

of L.A. v. Alameda Books, Inc., 535 U.S. 425, 433–34 (2002).   

The GVPA is properly analyzed as a manner regulation.  The Act 

is content neutral on its face and has a content-neutral justification.  
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Alternatively, the Act is content neutral because it targets the secondary 

effects of publishing 3D-printable gun files online. 

a. The GVPA regulates the manner of speech, not its content. 

The GVPA is a valid manner regulation because it regulates how 

citizens distribute 3D-printable gun files.  This Court’s precedents have 

distinguished “manner regulations” from “absolute prohibition[s]” on 

speech.  See, e.g., United States v. Grace, 461 U.S. 171, 177 (1983).  In 

Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 

Inc., 425 U.S. 748 (1976), this Court struck down a law banning 

pharmacists from advertising prescription drug prices “in any manner 

whatsoever.” Id. at 750 (emphasis added).  By contrast, citizens can 

share 3D-printable gun files over the internet in Ames, so long as they 

do not “offer[] or distribut[e]” them “to the public,” see Publication, 

Black’s Law Dictionary (10th ed. 2014); see also J.A. 24.  For example, 

citizens can share files online through private message boards and 

email.  The GVPA does not ban 3D-printable gun files altogether, but 

instead restricts the manner in which they may be distributed.   

b. The GVPA is facially content neutral. 

The GVPA does not single out speech “because of the topic 

discussed or the idea or message expressed,” Reed, 135 S. Ct. at 2227.  

The topic of “firearms” is not sufficient to trigger the GVPA.  Not all CAD 

files are 3D-printable.  The Act only reaches CAD files that can 

automatically print operable guns, J.A. 24, not files that create “virtual 
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guns,” Pet. Br. 21, or simply depict guns.  The GVPA thus regulates 3D-

printable gun files based not on what the files say, Pet. Br. 27, but based 

on what they do.  

The mere presence of a topic or subject matter in a statute does 

not render that statute content-based.  In McCullen v. Coakley, 134 S. 

Ct. 2518 (2014), the petitioner argued that a Massachusetts statute 

establishing a protest buffer zone outside “facilities where abortions are 

offered,” id. at 2526, was content based because it targeted “one 

particular topic: abortion,” id. at 2532.  But this Court disagreed and 

held that the law simply responded to a problem limited to a particular 

place: abortion clinics.  Id.  Like Massachusetts, Ames has done nothing 

more than enact a “limited solution” to address a limited problem, id.  

The fact that Petitioner’s First Amendment challenge implicates 

the Second Amendment does not award his speech special content-based 

protection.  Pet. Br. 29.  This “hybrid situation” approach, Pet. Br. 29, 

applies exclusively in Free Exercise cases, see Emp’t Div., Dep’t of 

Human Res. of Or. v. Smith, 494 U.S. 872, 882 (1990), and should not be 

extended here.  And if Petitioner means to suggest that 3D-printable 

gun files deserve special protection because they can print guns and 

“help[] citizens exercise their Second Amendment rights,” Pet. Br. 29, he 

is arguing that speech deserves extra protection because of its non-
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expressive functional component.  That proposition turns the First 

Amendment on its head.  

c. The GVPA is justified without reference to the content of the 
regulated speech. 

In passing the Act, the Ames Legislature listed its justifications 

clearly: “The proliferation of 3D-printed firearms threatens to 

undermine the state regulatory scheme and to endanger public safety.”  

J.A. 22.  Governor Gallant’s cease-and-desist letter reiterated those 

same concerns.  See J.A. 32–33.  This Court has repeatedly regarded 

“public safety” and “protecting . . . security as content-neutral concerns.”  

E.g., McCullen, 134 S. Ct. at 2531 (2014); Boos v. Barry, 485 U.S. 312, 

321 (1988) (plurality opinion) (noting that “the need to protect security” 

is a content-neutral justification not aimed at the “direct impact of 

speech on its audience”).  

d. If the GVPA targets content, it does so only because of the 
secondary effects of publishing 3D-printable gun files 
online. 

Even if the GVPA is content based, it should be treated as a 

content-neutral manner regulation because it is aimed not at the 

content of speech, but at the “secondary effects” of speech, City of Renton 

v. Playtime Theatres, Inc., 475 U.S. 41, 48–49 (1986).  

This Court has held that regulations that are designed to combat 

the secondary effects of crime, like the GVPA, see J.A. 22–23, are to be 

“reviewed under the standards applicable to content-neutral time, place, 



 

48 
 

and manner regulations,” e.g., Renton, 475 U.S at 49.  To date, the only 

court to deal with the regulation of 3D-printable gun files held the 

regulation targeted the secondary effects of the files, not their content, 

and applied intermediate scrutiny.  Def. Distributed v. U.S. Dep't of 

State, 121 F. Supp. 3d 680, 693–94 (W.D. Tex. 2015), aff’d on other 

grounds, Def. Distributed v. U.S. Dep’t of State, 838 F.3d 451 (5th Cir. 

2016).  This Court should do the same. 

While the Court has only used the secondary effects doctrine to 

uphold regulations in the adult business context, the doctrine has not 

been cabined to that area.  See, e.g., R.A.V., 505 U.S. at 394 (evaluating 

a hate crime regulation under secondary effects); Boos, 485 U.S. at 320–

321 (evaluating a political sign regulation under secondary effects).  

Therefore, its application is appropriate here.   

C. The GVPA passes intermediate scrutiny. 

Because the GVPA is “narrowly tailored to serve a significant 

governmental interest, and . . . leave[s] open ample alternative channels 

for communication,” Ward v. Rock Against Racism, 491 U.S. 781, 791 

(1989), it passes intermediate scrutiny.  Though Petitioner flatly states 

that the GVPA fails intermediate scrutiny, Pet. Br. 30, he declines to 

perform any analysis to support that conclusion. 

1. The GVPA serves significant public safety interests. 

The Ames Legislature passed the GVPA because “[t]he 

proliferation of 3D-printed firearms threatens to undermine the state 
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regulatory scheme and to endanger public safety.”  J.A. 23.  This Court 

has recognized crime prevention as not just a significant, but a 

“compelling” governmental interest, Salerno, 481 U.S. at 750.  

Furthermore, the Ames Legislature’s findings identified three 

compelling interests specific to 3D-printed firearms: (1) ensuring that 

criminals cannot easily produce plastic weapons capable of being carried 

undetected into vulnerable areas like schools, airports, and government 

buildings; (2) preventing “dangerous people . . . prohibited from 

possessing firearms by law,” such as felons and domestic abusers, from 

3D-printing weapons at home; and (3) preventing the proliferation of 

untraceable firearms without serial numbers.  J.A. 22–23. 

2. The GVPA is narrowly tailored. 

Because the GVPA does not “burden substantially more speech 

than is necessary to further the government’s legitimate interests,” it is 

narrowly tailored, Packingham v. North Carolina, 137 S. Ct. 1730, 1736 

(2017) (citation omitted).  So long as Ames “could reasonably have 

determined” that the GVPA serves the state’s interest, this Court should 

defer to Ames’s policy choice.  Ward, 491 U.S. at 801 (1989). 

The GVPA does not burden more speech than necessary to 

preserve public safety.  The Act’s plain language strictly cabins its scope 

to knowing publication of CAD files that can automatically 3D-print a 

gun capable of firing a bullet.  See J.A. 24; supra at 34–35.  In short, the 
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Act only bars what is necessary to keep guns out of the hands of 

dangerous persons. 

Nor does the GVPA resemble statutes this Court has struck down 

as too broad under intermediate scrutiny.  In Packingham v. North 

Carolina, 137 S. Ct. 1730 (2017), this Court invalidated a statute as 

overinclusive because it barred sex offenders not just from social 

networking sites where they might interact with children, but also from 

unrelated websites.  Id. at 1736.  By contrast, the GVPA does not 

prohibit behavior other than that which creates the greatest harm: 

putting a gun within a click’s reach of every felon, domestic abuser, and 

child in Ames. 

3. The GVPA leaves open ample alternative avenues for 
communication. 

By barring “publication” rather than all distribution, J.A. 24, the 

GVPA preserves other channels for citizens to distribute 3D-printable 

gun files.  In Frisby v. Schultz, 487 U.S. 474 (1988), this Court upheld 

an ordinance barring picketing in front of an individual house because 

protestors could still picket by passing through the neighborhood.  Id. at 

483.  Similarly, the Act leaves open alternative means of 

communication, including distributing 3D-printable gun files to friends 

or colleagues individually and distributing them offline. 
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D. The GVPA passes strict scrutiny. 

Under strict scrutiny, the government must prove that the 

“restriction furthers a compelling interest and is narrowly tailored to 

achieve that interest.”  Reed, 135 S. Ct. at 2231 (citations omitted).  This 

Court has repeatedly sought “to dispel the notion that strict scrutiny is 

‘strict in theory, but fatal in fact.’”  Adarand Constructors, Inc. v. Pena, 

515 U.S. 200, 237 (1995) (citation omitted).  Though “it is the rare case” 

that defeats strict scrutiny, “those cases do arise.”  Williams-Yulee v. 

Fla. Bar, 135 S. Ct. 1656, 1665–66 (2015) (citations omitted).  

This is one of those cases.  The GVPA is necessary to confront a 

novel problem that threatens to overwhelm Ames’s statutory scheme 

and put deadly weapons into the hands of those too dangerous to possess 

them.  

1. The GVPA pursues compelling governmental interests. 

In enacting the GVPA, Ames articulated a number of compelling 

governmental interests in public safety: keeping firearms beyond the 

reach of those who have forfeited their gun rights, preserving firearm 

tracing as an investigative tool, and preventing the proliferation of 

untraceable plastic firearms. See J.A. 22–23; supra at 48–49.  

2. The GVPA is narrowly tailored. 

The GVPA must be “narrowly tailored,” but it need not be 

“perfectly tailored.”  Williams-Yulee, 135 S. Ct. at 1671 (citation 

omitted).  Because the GVPA is more effective than any proposed 
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alternative, rests on a strong evidentiary foundation, and is neither 

fatally underinclusive nor significantly overinclusive, it is narrowly 

tailored and survives strict scrutiny.  

a. No proposed alternative would pursue Ames’s interests as 
effectively. 

The challenged regulation must be “the least restrictive means 

among available, effective alternatives.”  Ashcroft v. ACLU, 542 U.S. 

656, 666 (2004).  While Petitioner’s proposed alternatives, Pet. Br. 25, 

34–36, might be comparatively less restrictive, they are wholly 

ineffective.   

Where firearms are concerned, legislatures must rely on both 

preventative and remedial measures.  This Court has recognized the 

importance of preventative measures that supplement criminal 

statutes.  In Holder v. Humanitarian Law Project, 561 U.S. 1 (2010), this 

Court upheld, under strict scrutiny, a statute preventing material 

support in the form of speech to terrorists, even though the statute 

criminalized “aid that makes [terrorist] attacks more likely to occur,” 

not the “terrorist attacks themselves.”  Id. at 35.  Like the material 

support statute did in Holder, the GVPA completes the puzzle of Ames’s 

larger regulatory scheme. 

None of Petitioner’s proposed remedial alternatives stand 

between a would-be gunman and his weapon of choice.  Petitioner 

suggests that Ames could increase sanctions for illegal possession of a 
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firearm.  Pet. Br. 25.  But federal law already bars several categories of 

persons from possessing guns.  See 18 U.S.C. § 922(g).  If these 

possession laws were sufficient to keep guns away from dangerous 

persons, we would not need the federal background check system.  Yet 

the background check system stopped more than 100,000 illegal gun 

transactions in 2017 alone.  Federal Bureau of Investigation, U.S. Dep’t 

of Justice, National Instant Criminal Background Check System (NICS) 

Operations 17 (2017).11  Similarly, the GVPA prevents gun violence 

before it happens, rather than punishing criminals more severely after 

the damage has been done.  And empirical evidence indicates that 

simply “increasing the severity of punishment does little to deter crime.” 

E.g., National Institute of Justice, Five Things About Deterrence (June 

12, 2016)).12  

Further, Petitioner’s failure-to-register alternative, Pet. Br. 36, 

criminalizes conduct that is already criminal without reducing an 

offender’s ability to obtain a 3D-printed gun.  A domestic abuser intent 

on killing his partner already faces criminal liability for possessing a 

gun, 18 U.S.C. § 922(g)(9), not to mention criminal liability for murder, 

18 U.S.C. § 1111.  Additional liability for failing to register that gun will 

do nothing more to dissuade him.   

                                            
11 https://www.fbi.gov/file-repository/2017-nics-operations-
report.pdf/view 
12 https://nij.gov/five-things/pages/deterrence.aspx 
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Finally, Petitioner’s preventative measures leave too great a gap 

in Ames’s regulatory scheme.  Requiring specific criminal intent for 

publication, Pet. Br. 34, or relying on a general aiding and abetting 

statute, Pet. Br. 36, has no bearing on the ability of the convicted felon 

or impulsive teenager to print a gun available online.  Nor does 

criminalizing the publication of undetectable 3D-printable firearms 

prevent dangerous persons from 3D-printing detectable ones.  

b. The GVPA relies upon sufficient evidence and advances 
Ames’s compelling interests. 

Ames must show a causal link between its compelling interest 

and the method chosen to fight it.  See United States v. Alvarez, 567 U.S. 

709, 726 (2012).  But in the context of “evolving threats,” demanding 

hard proof is “a dangerous requirement.”  Holder, 561 U.S. at 34.  In 

passing the GVPA, the legislature cited both a domestic abuser in Ames 

who murdered his family with a gun he 3D-printed, and an Ames City 

police investigation that uncovered efforts to distribute untraceable 

guns.  J.A. 22–23.  Ames needs no further justification.   

Nevertheless, the threat of 3D-printed gun violence extends 

beyond a “single incident,” see Pet. Br. 34, and continues to grow.  Just 

this past summer, a Texas man under a domestic violence restraining 

order printed an AR-15 that he found online, Claire Cardona, Grand 

Prairie man who used 3-D printer to make gun is convicted on firearms 
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charges, Dallas News (June 21, 2018),13  and a stagehand in a crowded 

Times Square theater 3D-printed a gun that he also found online, Matt 

Stevens, ‘Lion King’ Puppet Specialist Charged With Manufacturing 3D-

Printed Gun at Theater, N.Y. Times (Sept. 24, 2018).14  As 3D-printing 

continues to filter into mainstream society, these incidents will multiply. 

Demanding additional evidence before acting would require Ames 

to risk the lives of its citizens.  In Holder, this Court noted that “when 

seeking to prevent imminent harms in the context of international 

affairs and national security,” the government need not “conclusively 

link all the pieces in the puzzle before [courts] grant weight to its 

empirical conclusions.”  561 U.S. at 35.  Just as national security is the 

highest interest of the federal government, public safety ranks supreme 

for the states, see J.A. 32.   

Moreover, this Court cannot take a static view of technology.  

Petitioner claims that Ames should have no concern because 3D printers 

are currently too expensive for criminal use, Pet. Br. 4, 31.  But Ames 

specifically found that 3D-printers have become “relatively inexpensive 

and easily accessible.”  J.A. 22.  Prices are falling, quality is increasing, 

and those trends will both continue.  See Sarah A. Goehrke, 3D Printing 

                                            
13  https://www.dallasnews.com/news/courts/2018/06/21/grand-prairie-
man-used-3-d-printer-make-gun-convicted-firearms-charges 
14  https://www.nytimes.com/2018/09/24/nyregion/lion-king-3d-printed-
gun-arrest.html 
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Market is Picking Up, Driving Prices Down: 3D Systems Cuts SLS 3D 

Printer Prices by 30% (Apr. 13, 2017).15   

c. The GVPA is not fatally underinclusive. 

 “A State need not address all aspects of a problem in one fell 

swoop.”  Williams-Yulee, 135 S. Ct. at 1668.  In focusing on publication, 

rather than all forms of distribution, Ames “aims squarely at the 

conduct,” Williams-Yulee, 135 S. Ct. at 1668, most likely to endanger its 

citizens.  Publishing 3D-printable files is categorically more dangerous 

than individual file sharing.  Once the files are published online, they 

“remain online essentially forever,” Def. Distributed, 838 F.3d at 460, 

“instantly available,” Corley, 273 F.3d at 454, to any person, no matter 

how dangerous or young.  While it is true that an individual could share 

the computer code with a felon or someone unable to own a gun, aiding 

and abetting laws already criminalize that conduct, see 18 U.S.C. § 2; 18 

U.S.C. § 922(g)(1).  Furthermore, a loophole in federal law allowing 

purely in-state sales without a background check, Pet. Br. 32, does not 

force Ames to leave a hole in its own statutory scheme. 

d. The GVPA is not fatally overinclusive. 

The GVPA is not “significantly overinclusive” because it does not 

“encompass a potentially very large number” of files unrelated to the 

goal of the statute, Simon & Schuster, Inc. v. Members of N.Y. State 

                                            
15 https://3dprint.com/171129/3d-systems-price-drop-competition/ 
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Crime Victims Bd., 502 U.S. 105, 120–21 (1991).  The GVPA does not 

touch “firearm-design file[s]” that must be “digitally alter[ed] . . . before 

a 3D printer can use it as a recipe for printing.”  Pet. Br. 4–5.  It only 

touches those files that are already programed to automatically print a 

firearm.  J.A. 24.   

To be sure, this restriction might affect “tinkerers and hobbyists 

operating within the law,” Pet. Br. 34 (citations omitted).  But the GVPA 

does not ban these individuals from sharing or accessing 3D-printable 

gun files.  It simply requires that the files not be published online, within 

the reach of dangerous individuals and impulsive teenagers. 

* * * 

States have long regulated the production and distribution of 

firearms.  New technology cannot call upon the First Amendment to 

extinguish that power.  The GVPA offers the most effective way to 

safeguard Ames’s citizens from the unregulated proliferation of guns 

that are produced at home, largely undetectable, and easily accessible 

by anyone.  This Court should affirm. 
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CONCLUSION 

The judgment of the Ames Circuit should be affirmed. 
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APPENDIX 

1. U.S. Const. amend. I. provides: 

Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to assemble, and to 
petition the government for a redress of grievances. 
 

 
2. U.S. Const. amend. II. provides: 

A well regulated Militia, being necessary to the security of a free State, 
the right of the people to keep and bear Arms, shall not be infringed. 
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3. Ames Rev. Stat. § 18-104 provides: 
 
Sentence of imprisonment for misdemeanors 
 
A person who has been convicted of a misdemeanor may be sentenced to 
imprisonment for a definite term which shall be fixed by the court and 
shall be not more than: 
 
(1) Five years in the case of a misdemeanor of the first degree. 
 
(2) Two years in the case of a misdemeanor of the second degree. 
 
(3) One year in the case of a misdemeanor of the third degree. 
 
 
4. Ames Rev. Stat. § 18-133 provides: 

Ames felon-in-possession law 

(a) No person who is a fugitive from justice or is a person prohibited 
from possessing firearms or ammunition under federal law shall own, 
possess, or control any firearm or ammunition therefor. 

 
(b) Any person knowingly violating this section shall be guilty of a felony 
and, upon conviction thereof, shall be fined not more than Five 
Thousand Dollars ($ 5,000.00), or committed to the custody of the State 
Department of Corrections for not more than five (5) years, or both. 
 
 
5. Ames Rev. Stat. § 18-610 provides: 
 
Manufacture, sale, or possession of false identification card 
 
(a) A person commits a misdemeanor of the first degree if he 
intentionally or knowingly manufactures, makes, alters, sells or 
attempts to sell an identification card falsely representing the identity, 
birth date, or age of another. 
 
(b) A person commits a misdemeanor of the third degree if he 
intentionally or knowingly possesses an identification card falsely 
representing the identity, birth date, or age of another. 
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6. Ames Rev. Stat. § 18-726 provides: 
 
Ames 3D-Printed Gun Violence Protection Act 

 
(a) It shall be unlawful for any person to make available in Ames 
through publication over the Internet digital instructions in the form of 
Computer Aided Design files or other computer code that can 
automatically program a three-dimensional printer to produce a firearm 
or complete a firearm from an unfinished frame or receiver. 
 
(b) Any person knowingly violating this section shall be guilty of a felony 
and, upon conviction thereof, shall be fined not more than Five 
Thousand Dollars ($ 5,000.00), or committed to the custody of the State 
Department of Corrections for not more than five (5) years, or both. 
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7. 18 U.S.C. § 2 (2012) provides: 
 

Principals 

(a) Whoever commits an offense against the United States or aids, 
abets, counsels, commands, induces or procures its commission, is 
punishable as a principal. 

(b) Whoever willfully causes an act to be done which if directly 
performed by him or another would be an offense against the United 
States, is punishable as a principal. 
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8. 18 U.S.C. § 921 (2012) provides, in relevant part: 
 
Definitions  

 
(a) As used in this chapter — 

 
(20) The term “crime punishable by imprisonment for a term 
exceeding one year” does not include— 
 

(A) any Federal or State offenses pertaining to antitrust 
violations, unfair trade practices, restraints of trade, or 
other similar offenses relating to the regulation of business 
practices, or 

 
(B) any State offense classified by the laws of the State as 
a misdemeanor and punishable by a term of imprisonment 
of two years or less. 
 What constitutes a conviction of such a crime shall 
be determined in accordance with the law of the 
jurisdiction in which the proceedings were held. Any 
conviction which has been expunged, or set aside or for 
which a person has been pardoned or has had civil rights 
restored shall not be considered a conviction for purposes 
of this chapter, unless such pardon, expungement, or 
restoration of civil rights expressly provides that 
the person may not ship, transport, possess, or receive 
firearms. 
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9. 18 U.S.C. § 922 (2012) provides, in relevant part: 
 
Unlawful Acts 

* * * 
 

(d) It shall be unlawful for any person to sell or otherwise dispose of any 
firearm or ammunition to any person knowing or having reasonable 
cause to believe that such person-- 

 
(1) is under indictment for, or has been convicted in any court of, 
a crime punishable by imprisonment for a term exceeding one 
year; 
 
(2) is a fugitive from justice; 
 
(3) is an unlawful user of or addicted to any controlled substance 
(as defined in section 102 of the Controlled Substances Act (21 
U.S.C. 802)); 

 
(4) has been adjudicated as a mental defective or has been 
committed to any mental institution; 

 
(5) who, being an alien-- 

 
(A) is illegally or unlawfully in the United States; or 

 
(B) except as provided in subsection (y)(2), has been 
admitted to the United States under a nonimmigrant visa 
(as that term is defined in section 101(a)(26) of the 
Immigration and Nationality Act (8 U.S.C. 1101(a)(26))); 

 
(6) who has been discharged from the Armed Forces under 
dishonorable conditions; 

 
(7) who, having been a citizen of the United States, has renounced 
his citizenship; 

 
(8) is subject to a court order that restrains such person from 
harassing, stalking, or threatening an intimate partner of such 
person or child of such intimate partner or person, or engaging in 
other conduct that would place an intimate partner in reasonable 
fear of bodily injury to the partner or child, except that this 
paragraph shall only apply to a court order that-- 
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(A) was issued after a hearing of which such person 
received actual notice, and at which such person had the 
opportunity to participate; and 

 
(B) 

(i) includes a finding that such person represents a 
credible threat to the physical safety of such 
intimate partner or child; or 

 
(ii) by its terms explicitly prohibits the use, 
attempted use, or threatened use of physical force 
against such intimate partner or child that would 
reasonably be expected to cause bodily injury; or 

 
(9) has been convicted in any court of a misdemeanor crime of 
domestic violence. 
 

* * * 
 
(g) It shall be unlawful for any person— 

 
(1) who has been convicted in any court of, a crime punishable by 
imprisonment for a term exceeding one year; 
 
(2) who is a fugitive from justice; 
 
(3) who is an unlawful user of or addicted to any controlled 
substance (as defined in section 102 of the Controlled Substances 
Act (21 U.S.C. 802)); 
 
(4) who has been adjudicated as a mental defective or who has 
been committed to a mental institution; 
 
(5) who, being an alien— 
 
 (A) is illegally or unlawfully in the United States; or 
 

(B) except as provided in subsection (y)(2), has been 
admitted to the United States under a nonimmigrant visa 
(as that term is defined in section 101(a)(26) of the 
Immigration and Nationality Act (8 U.S.C. 1101(a)(26))); 

 
(6) who has been discharged from the Armed Forces under 
dishonorable conditions; 
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(7) who, having been a citizen of the United States, has renounced 
his citizenship; 
 
(8) who is subject to a court order that— 
 

(A) was issued after a hearing of which such person 
received actual notice, and at which such person had an 
opportunity to participate; 

 
(B) restrains such person from harassing, stalking, or 
threatening an intimate partner of such person or child of 
such intimate partner or person, or engaging in other 
conduct that would place an intimate partner in reasonable 
fear of bodily injury to the partner or child; and 

 
 (C) 
 

(i) includes a finding that such person represents a 
credible threat to the physical safety of such 
intimate partner or child; or 

 
(ii) by its terms explicitly prohibits the use, 
attempted use, or threatened use of physical force 
against such intimate partner or child that would 
reasonably be expected to cause bodily injury; or 

 
(9) who has been convicted in any court of a misdemeanor crime 
of domestic violence, to ship or transport in interstate or foreign 
commerce, or possess in or affecting commerce, any firearm or 
ammunition; or to receive any firearm or ammunition which has 
been shipped or transported in interstate or foreign commerce. 
 

* * * 
(p)  
 

(1) It shall be unlawful for any person to manufacture, 
import, sell, ship, deliver, possess, transfer, or receive any 
firearm— 

 
(A) that, after removal of grips, stocks, and 
magazines, is not as detectable as the Security 
Exemplar, by walk-through metal detectors 
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calibrated and operated to detect the Security 
Exemplar; or 

 
(B) any major component of which, when subjected 
to inspection by the types of x-ray machines 
commonly used at airports, does not generate an 
image that accurately depicts the shape of the 
component. Barium sulfate or other compounds may 
be used in the fabrication of the component. 
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10. 18 U.S.C. § 1111 (2012) provides: 
 
Murder 
 
(a) Murder is the unlawful killing of a human being with malice 
aforethought. Every murder perpetrated by poison, lying in wait, or any 
other kind of willful, deliberate, malicious, and premeditated killing; or 
committed in the perpetration of, or attempt to perpetrate, any arson, 
escape, murder, kidnapping, treason, espionage, sabotage, aggravated 
sexual abuse or sexual abuse, child abuse, burglary, or robbery; or 
perpetrated as part of a pattern or practice of assault or torture against 
a child or children; or perpetrated from a premeditated design 
unlawfully and maliciously to effect the death of any human being other 
than him who is killed, is murder in the first degree. 
 
Any other murder is murder in the second degree. 
 
(b) Within the special maritime and territorial jurisdiction of the United 
States, 
 
Whoever is guilty of murder in the first degree shall be punished by 
death or by imprisonment for life; 
 
Whoever is guilty of murder in the second degree, shall be imprisoned 
for any term of years or for life. 
 
(c) For purposes of this section-- 

 
(1) the term “assault” has the same meaning as given that term 
in section 113; 
 
(2) the term “child” means a person who has not attained the age 
of 18 years and is-- 

 
(A) under the perpetrator's care or control; or 
 
(B) at least six years younger than the perpetrator; 

(3) the term “child abuse” means intentionally or knowingly 
causing death or serious bodily injury to a child; 

 
(4) the term “pattern or practice of assault or torture” means 
assault or torture engaged in on at least two occasions; 
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(5) the term “serious bodily injury” has the meaning set forth 
in section 1365; and 
(6) the term “torture” means conduct, whether or not committed 
under the color of law, that otherwise satisfies the definition set 
forth in section 2340(1). 


