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INTRODUCTION 

Wendell’s prayer practice ended, and so must this lawsuit. By 

conflating standing and mootness and insisting nominal damages 

invariably save a case from becoming moot, Monk generates a 

categorical rule that is at odds with Article III. In his attempt to 

invalidate Wendell’s prayer practice, Monk artificially restricts our 

legislative prayer tradition and applies an inapposite test. This Court 

should not follow Monk off the path charted by the First Congress and 

walked by successive generations. 
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ARGUMENT 

I. MONK’S CLAIM FOR NOMINAL DAMAGES IS NOT 
JUSTICIABLE.  

 
A case becomes moot when “events outside the litigation make 

relief impossible.” Jordan v. Sosa, 654 F.3d 1012, 1023 (10th Cir. 2011) 

(citation omitted). Monk had standing when he brought suit. But 

justiciability is not a one-way ratchet. The question is not whether 

Monk’s nominal damages claim could have entered federal court, but 

whether it can stay there. 

A. Monk retains no legally cognizable interest in this 
case. 

 
1. Monk’s nominal damages claim cannot practically 

affect his rights. 
 

 Appellee argues that nominal damages awards are “very nearly 

per se effectual,” see Appellee Br. 12 [hereinafter Br.]. But the only 

exception Appellee conjures—“when a plaintiff seeks to vindicate 

rights other than her own,” Br. 25–26—is not unique to nominal 

damages, but would bar any form of relief. Stripped of this qualifier, 

Appellee’s request becomes clear: A categorical rule that nominal 

damages invariably save a case from mootness. This Court should not 

endow nominal damages with such unbounded power. 

Appellee misreads Supreme Court dicta to support his 

categorical rule, see Br. 13. In Arizonans for Official English v. 

Arizona, 520 U.S. 43 (1997), the Court looked askance at the circuit 
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court’s failure to “close[ly] inspect[]” a nominal damages claim asserted 

“to avoid otherwise certain mootness.” See id. at 71 (noting that upon 

close “inspection, the Ninth Circuit might have perceived that 

[plaintiff’s] plea for nominal damages could not genuinely revive the 

case”). Arizonans shows that justiciability turns on the facts of each 

case––not Appellee’s categorical rule.  

Appellee suggests that dismissing Monk’s claim implies that 

“plaintiffs have regularly recovered nominal damages despite never 

having had standing to seek them,” Br. 30. This proves too much. 

Dismissing Monk’s claim would do no more than confirm that his case 

is now moot. This Court has no occasion to decide whether nominal 

damages alone confer standing under 42 U.S.C. § 1983 (2012)––a 

question rarely presented as “potential plaintiffs are not apt to initiate 

constitutional tort litigation to recover nominal damages alone,” Jean 

C. Love, Damages: A Remedy for the Violation of Constitutional Rights, 

67 Cal. L. Rev. 1242, 1272 (1979) (citation omitted). Perhaps this is 

because “[n]o readily apparent theory emerges as to how nominal 

damages might redress past [harm],” see Morrison v. Board of Educ., 

521 F.3d 602, 610 (6th Cir. 2008). 

Dismissing Monk’s moot case would not “upend § 1983’s 

statutory scheme,” Br. 27. Nominal damages are a component of 

§ 1983’s framework, not an antidote to jurisdictional infirmity. 
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Section 1983 plaintiffs do not always have to bring compensatory 

claims. They may instead bring claims for nominal damages alongside 

claims for declaratory and injunctive relief. Plaintiffs seeking 

compensation still face no minimum bar, so there is no risk 

of “resurrecting” any amount-in-controversy requirement, Br. 28. This 

Court should dismiss not because Monk seeks only one dollar, but 

because Monk’s claim lacks any practical effect.   

Nor would dismissing Monk’s claim affect recovery of attorney’s 

fees when plaintiffs initially pleaded nominal and compensatory 

damages, see Br. 28–29. Though courts determining attorney’s 

fees under 42 U.S.C. § 1988 (2012) measure a plaintiff’s success 

against relief requested, see Farrar v. Hobby, 506 U.S. 103, 114 (1992), 

they also consider “the significance of the legal issue” and whether 

the decision “accomplished some public goal,” id. at 121 (O’Connor, J., 

concurring). Accordingly, most circuits have sustained reasonable 

recovery of attorney’s fees when only awarding nominal damages. See 

Jama v. Esmor Corr. Servs. Inc., 577 F.3d 169, 175–76 (3d Cir. 2009) 

(collecting cases).  

2. Monk’s nominal damages claim is part and parcel 
of his request for prospective relief. 

 
 While Appellee contends that “every form of relief has the effect 

of declaring the law going forward,” Br. 16, his claim for nominal 
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damages is incidental to prospective relief not because it declares the 

law, but because it does nothing but declare the law. 

By arguing that ruling for Wendell would “bifurcate” categories 

of plaintiffs, see Br. 24, Appellee presents a false choice. There are 

three relevant categories of plaintiffs who might bring nominal 

damages claims under § 1983: Those who seek (1) substantial and 

nominal damages; (2) nominal damages alone; and (3) nominal 

damages incidental to declaratory and injunctive relief. Appellee’s 

argument ignores the third category: Plaintiffs like Monk for whom 

“‘the major purpose of the suit may be to obtain a public declaration 

that th[ey are] right and w[ere] improperly treated,’ . . . along with 

nominal damages that serve as ‘a symbolic vindication of [their] 

constitutional right[s],’” Hassan v. City of New York, 804 F.3d 277, 

293–94 (3d Cir. 2015) (alteration in original) (citations omitted). 

Appellee fails to recognize that the way nominal damages claims 

satisfy standing’s redressability requirement depends on the nature of 

the alleged injury, see id. at 293. Appellee’s “impossible choice,” Br. 30, 

is a false dichotomy.  

Appellee claims that nominal damages serve only the backward-

looking function of remedying past injury. Monk declines to analyze 

recurrence on the grounds that all his claims for prospective relief are 

moot, see Br. 19 n.2. Still, Appellee charges headlong into prudential 
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mootness, Br. 19–26, a doctrine that applies exclusively to prospective 

relief, see Building & Constr. Dep’t v. Rockwell Int’l Corp., 7 F.3d 1487, 

1492 (10th Cir. 1993) (“All the cases in which the prudential mootness 

concept has been applied have involved a request for prospective 

equitable relief by declaratory judgment or injunction.”). Something 

must give. Either Monk’s claim is prospective in nature, or prudential 

mootness does not apply. Appellee’s argument reveals that Monk’s 

nominal damages claim is really a plea for declaratory judgment. 

Furthermore, it is unclear if Appellee believes “‘prudential 

mootness’ . . . is no longer good law,” Br. 17 n.1 (citing 15 Moore’s 

Federal Practice § 101.91 (3d ed. 2017)), or if prudential mootness 

counsels retention of Monk’s case, Br. 19–26.  

3. A judicial declaration is unnecessary because the 
Council’s conduct will not recur.  

 
Contrary to Appellee’s assertion, Br. 19 n.2, the likelihood of 

recurrence bears on mootness where a litigant seeks, through his 

nominal damages claim, a declaration that a repealed practice violated 

the Constitution, see, e.g., O’Connor v. Washburn U., 416 F.3d 1216, 

1232–33 (10th Cir. 2005) (Tymkovich, J., concurring); see also Utah 

Animal Rights Coal. v. Salt Lake City Corp., 371 F.3d 1248, 1267–68 

(10th Cir. 2004) (McConnell, J., concurring) (noting “future dealings 

between the parties” help determine whether nominal damages can 

“constitute effectual relief”). Even judges who contend a nominal 
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damages claim can revive a challenge to a repealed ordinance have 

found recurrence relevant. See Flanigan’s Enters., Inc. of Ga. v. City of 

Sandy Springs, Ga., 868 F.3d 1248, 1274–75 (11th Cir. 2017) (en banc) 

(Wilson, J., dissenting). Here, both parties agree the Council’s prayer 

practice will not recur, see Br. 19 n.2, so there is no need for de facto 

declaratory judgment.  

Appellee’s hazy prudential framework relies on recurrence 

caselaw, even though Appellee claims recurrence is irrelevant. Every 

case Appellee cites to support his proposition that the Supreme Court 

has “turned repeatedly to plaintiffs’ rights and the public interest” to 

retain jurisdiction, Br. 20, does so in the context of cases “capable of 

repetition, yet evading review,” see, e.g., Roe v. Wade, 410 U.S. 113, 125 

(1973) (citation omitted). Similarly, Appellee relies on a case featuring 

only private defendants to argue that courts should not “show special 

solicitude” to state actors, Br. 21 (citing United States v. W.T. Grant. 

Co., 345 U.S. 629, 630–32 (1953)).  

B. Because Monk’s case is moot, a judicial declaration 
would be an advisory opinion. 

 
1. Ruling for Monk would invite other plaintiffs to seek 

advisory opinions in moot cases. 
 

On the one hand, Appellee questions “whether mootness is even 

required by Article III in light of its prudential exceptions,” Br. 21. On 

the other hand, Appellee contends that prudential mootness is “no 
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longer good law,” Br. 17 n.1. Taken together, Appellee’s contentions 

strike at the heart of mootness doctrine.  

Appellee’s assertion that federal courts already “have ample 

tools to sift bona fide nominal damages claims from perfunctory 

ones,” Br. 25, overlooks mootness’ role in the judicial toolkit. Though 

Appellee correctly identifies mootness as a “more flexible inquiry” than 

standing, Br. 29, the doctrines answer different questions. “Standing 

generally deals with the question of ‘who’ and mootness with the 

question of ‘when.’” Utah, 371 F.3d at 1255. 

Appellee asks this Court to shield all nominal damages claims 

from mootness because “less scrupulous” § 1983 litigants might seek 

unsubstantiated compensatory damages, Br. 26. But if the problem is 

that compensatory damages offer ill-intentioned plaintiffs an 

opportunity to plead “pro forma psychological injury,” id., this door is 

already open. The phenomenon is intrinsic to § 1983’s scheme. See 

Daryl J. Levinson, Making Government Pay: Markets, Politics, and the 

Allocation of Constitutional Costs, 67 U. Chi. L. Rev. 345, 372 (2000) 

(noting that “constitutional tort damages . . . are not calibrated to the 

social costs of constitutional violations”). Appellee’s supposed lesser of 

two evils does not justify resurrecting Monk’s case. 
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2. Constitutional decisions require justiciable cases. 
 
Appellee argues that the constitutional avoidance canon does 

not apply here because statutory interpretation is not at issue. Br. 18–

19. Wendell agrees. The prohibition against advisory opinions—a 

justiciability doctrine Appellee misidentifies as the constitutional 

avoidance canon—requires that courts decide questions only when 

presented with concrete facts, Golden v. Zwickler, 394 U.S. 103, 108 

(1969). A constitutional question heightens the danger of ignoring 

jurisdictional defects. Bender v. Williamsport Area Sch. Dist., 475 U.S. 

534, 541–42 (1986) (highlighting that federal courts’ “obligation to 

notice defects in . . . subject-matter jurisdiction assumes a special 

importance when a constitutional question is presented.”). Because the 

Ames Circuit is a real Article III court, not a “debating society,” it 

cannot resolve a constitutional question without a “concrete factual 

context,” id. at 542 (citation omitted).   

Appellee’s fear of the “systematic exclusion” of Establishment 

Clause plaintiffs from federal court, Br. 19, is unfounded for two 

reasons. First, Establishment Clause plaintiffs have an interest in 

actual damages because damages for mental and emotional distress 

are compensable, see Carey v. Piphus, 435 U.S. 247, 264 (1978); see 

also Memphis Cmty. Sch. Dist. v. Stachura, 477 U.S. 299, 315 (1986) 

(Marshall, J., concurring) (considering the “loss of First Amendment 



 10 

rights” and observing that “[t]here is no reason why such an injury 

should not be compensable in damages”). Second, the Constitution 

vindicates individual rights by regulating government conduct. 

Because the Council has modified its conduct in the precise way Monk 

requested, Monk “need not have a day in court to ensure that the right 

he seeks to enforce has teeth,” Freedom From Religion Found., Inc. v. 

City of Green Bay, 581 F. Supp. 2d 1019, 1033 (E.D. Wis. 2008). There 

is nothing more for this Court to do.  

II. WENDELL’S FORMER PRAYER PRACTICE IS 
CONSTITUTIONAL.  
 
A. Town of Greece provides the proper framework for 

evaluating legislative prayer.  
 
“The Court’s inquiry . . . must be to determine whether 

[Wendell’s] prayer practice . . . fits within the tradition long followed in 

Congress and the state legislatures,” Town of Greece, N.Y. v. Galloway, 

134 S. Ct. 1811, 1819 (2014). If Wendell’s practice sufficiently emulates 

historical practices, this Court must then determine if any of the 

practice’s salient features removes it from that tradition, Marsh v. 

Chambers, 463 U.S. 783, 792 (1983), or if the practice coerces religious 

participation, Town of Greece, 134 S. Ct. at 1820. Neither the totality of 

the circumstances approach nor the endorsement test applies to a 

practice that fits within our nation’s tradition. 
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First, Appellee misinterprets Town of Greece, N.Y. v. Galloway, 

134 S. Ct. 1811 (2014)––which directed courts to examine the sectarian 

content of legislative prayers “as a whole,” id. at 1824––as an 

instruction to evaluate Wendell’s legislative prayer practice using a 

totality of the circumstances approach, Br. 32, 53. Appellee’s 

contention that Wendell’s prayer practice violates the Constitution 

though no feature “is individually decisive,” Br. 53, reflects this 

misinterpretation. 

Second, Appellee cites a litany of cases to urge that this Court 

apply the endorsement test. Br. 34 n.5. Not one involved legislative 

prayer. No circuit since Town of Greece has applied the endorsement 

test in the legislative prayer context. See, e.g., Lund v. Rowan County, 

N.C., 863 F.3d 268, 280 (4th Cir. 2017) (en banc). 

Appellee’s suggestion that Justice Kennedy smuggled the 

endorsement test into the legislative prayer framework, Br. 35, rings 

false. Justice Kennedy has described the endorsement test as “flawed 

in its fundamentals and unworkable in practice” specifically because it 

might invalidate traditional practices. County of Allegheny v. ACLU, 

492 U.S. 573, 669–70 (1989) (Kennedy, J., concurring in the judgment 

in part and dissenting in part), abrogated in part by Town of Greece, 

134 S. Ct. 1811. Far from agreeing that “Justice O’Connor 

‘harmonized’” the endorsement test with Marsh v. Chambers, 463 U.S. 
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783 (1983), Br. 35 (citation omitted), Justice Kennedy argued that the 

endorsement test requires “artificial exceptions” for traditional 

practices, County of Allegheny, 492 U.S. at 670 (Kennedy, J., 

concurring in the judgment in part and dissenting in part). Appellee’s 

innovative take on the endorsement test, refracted through Town of 

Greece, does not exist in our precedents. 

If this Court finds Wendell’s prayer practice departs from 

historical tradition enough to justify applying the endorsement test, 

Wendell’s practice makes the grade. The endorsement test evaluates 

the intent and effect of the challenged practice, see Lynch v. Donnelly, 

465 U.S. 668, 690 (1984) (O’Connor, J., concurring). Courts must look 

through the lens of a reasonable observer who understands not only 

the history of the practice, Br. 32, but also the “context of the 

community and forum,” Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 

290, 317 (2000) (citation omitted). Nothing in the record suggests 

Wendell had an intent to promote Christianity. And a reasonable 

observer, familiar with the town’s nondiscriminatory policy, would 

understand that each councilmember prayed in his or her own faith, 

not as part of some government scheme to promote Christianity.   

B. The Council’s practice shares in our nation’s 
longstanding history of legislative prayer.  

  
By demanding examples of exclusively legislator-led prayer 

stretching back to the Founding, see Br. 36–37, 40, Appellee adopts a 
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far too “granular view of legislative prayer,” Bormuth v. County of 

Jackson, 870 F.3d 494, 509 (6th Cir. 2017) (en banc). The Supreme 

Court blessed legislative prayer generally when it concluded “there can 

be no doubt that the practice of opening legislative sessions with 

prayer has become part of the fabric of our society,” Marsh, 463 U.S. at 

792. Nowhere did Marsh or Town of Greece insist that a chaplain must 

lead that prayer to fit into the tradition. See Bormuth, 870 F.3d at 509. 

There was only one First Congress; surely our federal system does not 

require our state and local legislatures to perfectly mirror what that 

Congress did, rather than adapt that tradition to best serve a specific 

community.  

Additionally, Appellee fails to appreciate that legislators had 

exclusive control over the identity of the prayer-giver in Marsh and 

Town of Greece, see Marsh, 463 U.S. at 793; Town of Greece, 134 S. Ct. 

at 1816. There is no meaningful difference between legislators hiring a 

government chaplain to deliver prayers and retaining the ability to 

deliver prayers themselves.  

While Appellee argues that the Council’s practice “remains in 

sparse company,” Br. 41, he does not refute the ample historical and 

modern-day evidence of federal, state, and local legislator-led prayer 

Wendell offers, see Appellant Br. 37–39. Appellee cites three modern 

practices to suggest that Wendell’s practice is extraordinary, Br. 41, 
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but viewed at the proper level of generality, Appellee’s examples 

actually support Wendell’s practice. For example, elected officials in 

Michigan, Rhode Island, and Maryland––the three states cited––

maintain control over who prays and who does not, see id., just as in 

Marsh, Town of Greece, and Wendell.  

Appellee asks this Court to apply a higher evidentiary 

requirement than the Supreme Court. While evidence stretching back 

to the Founding is necessary to establish that the Framers thought 

legislative prayer consistent with the Constitution, the Court demands 

a lesser showing to find that a variation of the Framers’ practice 

reflects that historical tradition. See Town of Greece, 134 S. Ct. at 

1819. The evidence of primarily legislator-led prayer far surpasses the 

single prayer the Supreme Court cited in Town of Greece to find prayer 

before local legislative bodies within the broader legislative prayer 

tradition, id. 

C. The Constitution permits each pertinent feature of 
Wendell’s former practice.   

 
1. The sectarian content of the Council’s prayers 

comports with the Establishment Clause. 
 

Appellee isolates fragments of Wendell’s prayers to argue that 

Wendell councilmembers proselytized, see Br. 51. None of these 

snippets preach conversion. In fact, Wendell’s prayers as a whole 

strongly resemble the prayers upheld in Town of Greece. Compare 134 
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S. Ct. at 1816 (“We draw strength, vitality, and confidence from 

[Jesus’] resurrection . . . .”) with J.A. 11 (“Help us stand for the 

defenseless and protect the weak, as your son Jesus protected those 

around him.”). Appellee suggests that any sectarian reference amounts 

to “bare proselytization,” see Br. 45, abrogating the Court’s holding in 

Town of Greece. 

Appellee states that both Lund and Bormuth would find 

Wendell’s prayers unacceptable, but never actually compares the 

content of Wendell’s prayers with the content of the prayers in those 

cases. See Br. 52. In doing so, Appellee ignores the chasm between the 

impermissible prayers in Lund and the benign prayers in Wendell and 

mischaracterizes how Bormuth regarded Lund, see Bormuth, 870 F.3d 

at 509 n.5 (finding Lund’s “majority en banc opinion unpersuasive”).  

2. Wendell’s invocations of a single faith are 
constitutional because the practice was 
nondiscriminatory. 

 
Appellee’s contention that the Council “restricted official prayer 

to just one” faith, Br. 46, finds no support in the record. Wendell did 

not restrict the practice to favor a specific religion. Rather, the 

councilmembers were permitted to “address [their] own God or gods as 

conscience dictates,” Town of Greece, 134 S. Ct. at 1822. The Supreme 

Court did not “rule that prayer violates the Establishment Clause any 



 16 

time it is given in the name of a figure deified by only one faith 

or creed.” Id. at 1821.  

Appellee misreads Town of Greece to require that the Council 

invite outside prayer-givers. See Br. 46–47. Town of Greece rejected 

“religious balancing” in favor of a “policy of nondiscrimination” so that 

the town would avoid “wholly inappropriate judgments about the 

number of religions [it] should sponsor.” 134 S. Ct. at 1824 (alteration 

in original) (citation omitted). Appellee’s suggestion that Wendell 

might avoid a ruling of unconstitutionality by finding “[e]ven a single” 

non-Christian prayer-giver, Br. 46, requires the religious balancing 

Town of Greece proscribes. Instead, Wendell’s nondiscriminatory policy 

of allowing councilmembers—the prayers’ intended beneficiaries—to 

pray in the language most meaningful to them comports with Town of 

Greece’s mandate. 

3. The Council may regulate who delivers the 
invocations. 

 
In decrying Wendell’s exclusively legislator-led prayer practice, 

Appellee beats the drum of “[r]eligious electioneering.” Br. 43. But 

Appellee fails to “distinguish between real threat and mere shadow,” 

Marsh, 463 U.S. at 795 (citation omitted). There is no evidence in the 

record of legislative prayer playing a venomous role in Wendell politics.  

Furthermore, Appellee’s argument overlooks that any legislative 

prayer––even the chaplain-led prayer practice upheld in Marsh and 
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Town of Greece––could become an election issue. See Br. 43–44. The 

only way to avoid this risk is to ban sectarian prayer entirely, an 

option foreclosed by Town of Greece, see id. at 1821. 

Lastly, the practice of appointing a single, paid chaplain––as did 

the First Congress and the Nebraska Legislature, Marsh, 463 U.S. at 

784, 788––is far more likely to produce a prayer-giver of the dominant 

faith than Wendell’s practice of allowing each councilmember to pray 

in the faith of his or her choice. 

D. Wendell’s prayer practice does not coerce 
participation. 
 

1. The Council’s prayers were appropriate for the 
audience and setting.  

 
Appellee stresses that coercion requires a “fact-sensitive 

inquiry,” Br. 47, but overlooks the facts of this case, particularly a 

prayer’s “setting” and “the audience to whom it is directed,” Town of 

Greece, 134 S. Ct. at 1825 (plurality opinion). Appellee merely points to 

the size of Wendell’s council chamber, which he fails to acknowledge 

only “occasionally,” J.A. 3, fills up, see Br. 49. Arriving early comes not 

at the cost of participating in, but of being “expos[ed] to,” prayers, id. 

(“Coercion is more than exposure to unwanted speech.”). Appellee does 

not contest that a councilmember at the dais would not notice a 

dissenting constituent in a capacity crowd. 
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2. Wendell’s practice does not single out dissidents, 
award benefits based on participation, or direct 
participation in prayer.  

  
Contrary to Appellee’s characterization, no councilmember 

“chastise[d] dissenters,” Br. 51 (citation omitted). Councilwoman King 

merely suggested Monk might not understand the importance of 

legislative prayer to the town. See J.A. 13. Even so, Councilwoman 

King’s single statement does not constitute a “pattern” of intolerance, 

Town of Greece, 134 S. Ct. at 1826–27 (plurality opinion). No 

councilmember ever shamed Monk publicly or retaliated in any way for 

his insistence that religion hurts society.  

Appellee’s contention that a praying councilmember’s request for 

participation amounts to coercion, Br. 50, sweeps too broadly. Justice 

Kennedy cautioned against legislators demanding that constituents 

participate in prayers delivered by other speakers. See Town of Greece, 

134 S. Ct. at 1826 (plurality opinion). Courts have declined to view 

polite gestures like requests to stand as commands to participate when 

those requests are part of a legislator’s prayer. See, e.g., Bormuth, 870 

F.3d at 517. Such requests are inextricable from prayer itself. See id.  
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CONCLUSION 

For the foregoing reasons, this Court should reverse and remand 

with instructions to dismiss all claims.   
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