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QUESTIONS PRESENTED 
 
 
I. Whether the government can moot a plaintiff’s claim for 

nominal damages under 42 U.S.C. § 1983 by changing its 

unconstitutional policy without providing redress for past harm.  

 

II. Whether the Town of Wendell violated the Establishment 

Clause by restricting its legislative prayer opportunity to 

lawmakers, limiting the prayers to one faith, and putting 

constituents to a choice between religious participation and 

civic exclusion. 
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PRELIMINARY STATEMENT 
 

For four years, the Town of Wendell began each council meeting 

by asking constituents to engage in Christian exercise. By the time 

lawmakers eventually changed course, that invasion of their citizens’ 

rights of conscience had already caused cognizable injury under the 

Establishment Clause. One of those citizens, Felix Monk, now seeks 

the traditional remedy for past and concrete injury to his 

constitutional rights: nominal damages.  
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OPINION BELOW 
 
 The unreported memorandum opinion of the United States 

District Court for the District of Ames, denying, in relevant part, 

Defendant-Appellant’s motion to dismiss pursuant to Fed. R. Civ. P. 

12(b)(1) and 12(b)(6), Monk v. Council of the Town of Wendell, No. 

CV17-105 (D. Ames Dec. 1, 2017), is reproduced at page 2 of the Joint 

Appendix.   

 
STATEMENT OF JURISDICTION 

 
 The District Court for the District of Ames had jurisdiction over 

Plaintiff-Appellee’s claims pursuant to 28 U.S.C. §§ 1331 and 

1343(a)(3) (2012). That court certified this case for immediate appeal 

pursuant to 28 U.S.C. § 1292(b). J.A. 2. This Court granted Defendant-

Appellant’s timely petition for appeal, J.A. 1, and has jurisdiction 

under § 1292(b).  

 
RELEVANT CONSTITUTIONAL AND STATUTORY 

PROVISIONS 
 
 This case concerns Article III, § 2 of the United States 

Constitution, the First Amendment to the United States Constitution, 

42 U.S.C. § 1983 (2012), and 42 U.S.C. § 1988 (2012). The relevant 

provisions are reproduced in the Appendix. 
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STANDARD OF REVIEW 
 
 This Court reviews denial of Defendant-Appellant’s motions to 

dismiss de novo, as both turn on questions of law. See, e.g., Vasquez v. 

Los Angeles County, 487 F.3d 1246, 1254 (9th Cir. 2007)  (mootness); 

Lund v. Rowan County, 863 F.3d 268, 275 (4th Cir. 2017) (en banc) 

(Establishment Clause violation). This Court takes the facts of the 

complaint as true. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007). 
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STATEMENT OF THE CASE 
 
 The Town of Wendell (“Wendell”) is governed by a Council of 

seven elected members. J.A. 2. The Council comes together every other 

week to hear from constituents and manage the Town’s affairs. J.A. 10. 

On February 5, 2015, Councilmember Gansford began the meeting by 

asking attendees—legislators and constituents alike—to join in the 

following prayer: 

Dear Lord, please give us the wisdom and courage to do your 
will and to do what is right and just for the people of this town. 
Please grant us the compassion of your son Jesus Christ so that 
we can lift up those around us and preserve peace in our time. 
Please bless this town and its council, that we can hold you, the 
one true God in whose name we pray, close to us as we go about 
our business tonight and every other night. Please especially 
bless those in our town who are homeless, or sick, or mentally 
ill, that they may get the help they need, and that we may do 
what we can to provide that help for them. Amen. 
 

J.A. 10–11.  

 The invocation that day was consistent with Wendell’s regular 

practice, adopted in 2013, of beginning each Council meeting with 

legislator-led prayer. J.A. 2, 12. No constituent was invited to give a 

prayer, and the prayers that legislators gave were uniformly Christian. 

J.A. 11–12. Councilmembers commonly called for town residents to 

participate, say “Amen,” or recite the Lord’s Prayer; councilmembers 

occasionally went so far as to “confess” the Town’s sins, begging 

forgiveness for the community from “the one true God.” J.A. 11.  
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At least a dozen residents regularly attended town meetings, 

and when the Council debated significant matters, it was not unusual 

for more than 100 people to show up. J.A. 3. Because town meetings 

were held in a room with capacity for just 100 attendees, residents who 

chose to arrive after legislators’ invocations risked being turned away 

from important sessions. J.A. 12. 

Felix Monk (“Monk”) is a professor of religious studies who does 

not adhere to any particular organized religion. J.A. 4. He moved to 

Wendell in 2014 and began attending Council meetings, especially 

after the Town suffered a spate of violent anti-Muslim hate crimes. 

J.A. 10, 12. Meetings on the problem—like every other meeting—began 

with Christian invocations led by Wendell’s lawmakers. J.A. 12. Monk 

approached several councilmembers to voice his concern that such 

prayers excluded the Town’s religious minorities and might be 

contributing to the attitudes that motivated the hate crimes. Id. 

Councilmembers Gansford and Williams replied that they saw no 

problem. J.A. 13. Councilmember King explained to Monk that, as a 

nonbeliever and a newcomer, it was not his place to object. Id.  

On February 7, 2017, Monk sued Wendell under 42 U.S.C. 

§ 1983 (2012), alleging that the Council’s practice violated the 

Establishment Clause, J.A. 9, and “harm[ed] him and other Town 

residents,” J.A. 6. He sought declaratory and injunctive relief, 
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attorney’s fees under 42 U.S.C. § 1988 (2012), and nominal damages of $1 

for the invasion of his rights. J.A. 14. Three months after Monk filed this 

suit, the Council enacted an ordinance that insisted on the legality of its 

previous practice, but resolved—over a dissent from Councilmember 

King—to open future meetings with nonsectarian invocations. J.A. 18. 

 Wendell next moved to dismiss Monk’s complaint under Fed. R. 

Civ. P. 12(b)(1) and 12(b)(6), arguing that the new ordinance had 

rendered the case moot and, alternatively, that Monk failed to state an 

Establishment Clause violation. J.A. 5–6. The United States District 

Court for the District of Ames denied Wendell’s motion in pertinent 

part. J.A. 2. The court agreed with Monk’s concession that his claims 

for declaratory and injunctive relief were moot. J.A. 6–7. But the court 

held that Monk’s claim for nominal damages was “sufficient to save the 

case from mootness,” following the “weight of authority” and the 

majority of circuits. J.A. 7. The court also held that Monk had stated a 

claim for relief under § 1983. Id. Wendell’s prayers—exclusively 

legislator-led, in a single faith, and replete with statements inviting 

constituents to join in Christian exercise—had “cross[ed] a line that 

the Establishment Clause does not permit a legislative prayer to 

cross.” Id. Wendell appealed both adverse findings to this Court. J.A. 1. 
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SUMMARY OF ARGUMENT 
 

Monk sued to vindicate the principle that “no official, high or 

petty, can prescribe what shall be orthodox . . . or force citizens to 

confess by word or act their faith therein.” W. Va. Bd. of Educ. v. 

Barnette, 319 U.S. 624, 642 (1943). Wendell argues that it should be 

allowed to prescribe what shall be orthodox for a few years so long as it 

later changes course. In the alternative, Wendell argues orthodoxy 

should be excused so long as it comes dressed as “legislative prayer.” 

The district court rejected both arguments. This Court should affirm.  

I. At no stage of an action does Article III ask whether a 

concrete and particularized injury—actually suffered and still 

redressable—is grave enough to merit the exercise of judicial power. 

“[A]s long as the parties have a concrete interest, however small, in the 

outcome of the litigation, the case is not moot.” Ellis v. Bhd. of Ry., 

Airline & S.S. Clerks, 466 U.S. 435, 442 (1984). Supreme Court 

precedent and centuries of common law tradition recognize that 

unredressed, intangible injuries constitute a concrete interest, and 

nominal damages are the appropriate remedy. On that understanding, 

“[a] plaintiff may demand payment for nominal damages no less than 

he may demand payment for millions of dollars in compensatory 

damages.” Farrar v. Hobby, 506 U.S. 103, 113 (1992). 
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For just these reasons, the lion’s share of circuit courts have held 

that a standalone prayer for nominal damages supports a live Article III 

controversy and saves a claim from mootness. J.A. 7 (collecting cases). 

This consensus aligns with mootness doctrine’s constitutional core and 

its pragmatic concern for plaintiffs who risk systematic exclusion from 

the federal courts. Holding otherwise would undermine those values 

and disrupt settled justiciability doctrines; in the process, dismissal 

would offer the government at least one free pass to violate those 

“‘absolute’ rights” for which nominal damages are the traditional 

guard. Carey v. Piphus, 435 U.S. 247, 266 (1978). The Establishment 

Clause confers such rights: not easily measured in dollars, but 

emphatically real and personal. See Ass’n of Data Processing Serv. 

Orgs., Inc. v. Camp, 397 U.S. 150, 154 (1970). It would make little 

sense, then, to deny Monk relief for past harm on the theory that his 

suit already forced a change in policy. The Establishment Clause is not 

“a special license to roam the country in search of governmental 

wrongdoing.” Valley Forge Christian Coll. v. Ams. United for 

Separation of Church & State, 454 U.S. 464, 487 (1984). Monk suffered 

a past, personal injury and seeks redress.  

II. Monk shares this injury with each citizen of Wendell who, 

confronting the Town’s novel approach to prayer, reasonably 

understood that the Council had seized the “opportunity to 
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proselytize.” Town of Greece v. Galloway, 134 S. Ct. 1811, 1825 (2014) 

(plurality opinion). The Supreme Court has never departed from the 

fundamental principle that the Establishment Clause, “at the very 

least, prohibits government from appearing to take a position on 

questions of religious belief or from ‘making adherence to a religion 

relevant in any way to a person’s standing in the political community.’” 

County of Allegheny v. ACLU, 492 U.S. 573, 594 (1989) (citation 

omitted). Legislative prayer is no exception: Town of Greece turned on 

the presumption “that the reasonable observer is acquainted with 

[traditional prayer] and understands” its unifying and solemnizing 

purpose. 134 S. Ct. at 1825 (plurality opinion). But “even the 

exceptionally well-informed citizen steeped in the Court’s legislative 

prayer jurisprudence,” Lund v. Rowan County, 863 F.3d 268, 284 (4th 

Cir. 2017) (en banc), would have struggled to see that constitutional 

tradition at work in Wendell.  

Where the content of traditional legislative prayer is the work of 

individual conscience, in Wendell, the prayers’ author “was the state 

itself.” Id. at 281. Where the Court emphasized that “[t]he First 

Amendment is not a majority rule,” Town of Greece, 134 S. Ct. at 1822, 

Wendell chose to tie its prayer to a “majoritarian process” that 

“guarantee[d], by definition, that minority . . . views [would] be 

effectively silenced,” Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 
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304 (2000). And where the Court stressed that legislative prayer is not 

a license to pressgang citizens into religious practice, Town of Greece, 

134 S. Ct. at 1825–27 (plurality opinion), here citizens were forced to 

choose between Christian exercise and civic exclusion. Examining “the 

prayer opportunity as a whole,” id. at 1824  (majority opinion), Wendell 

crossed the line carefully drawn by Supreme Court precedent. 

ARGUMENT 
 
I. Monk’s claim for nominal damages presents a live 

Article III case or controversy.  
	

Article III establishes an “irreducible constitutional minimum,” 

Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992), but the 

Constitution never asks whether an injured party clears that bar by an 

inch or a mile. Neither standing nor mootness constitutes “a minimum-

amount-in-controversy requirement,” and courts “have allowed important 

interests to be vindicated by plaintiffs with no more at stake . . . than a 

fraction of a vote, a $5 fine and costs, and a $1.50 poll tax.’” Bd. of 

Educ. v. Spellings, 517 F.3d 922, 925 (7th Cir. 2008) (Easterbrook, 

C.J.) (quoting United States v. SCRAP, 412 U.S. 669, 689 n.14 (1973)). 

No party contests that Monk had standing when he filed his 

suit: He suffered a concrete injury caused by Wendell and redressable 

by each form of relief claimed. Monk retains one of those claims—

nominal damages—because that injury remains unredressed. And so 

long as a party "ha[s] a concrete interest, however small, in the 
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outcome of the litigation, [his] case is not moot.” Ellis v. Bhd. of Ry., 

Airline & S.S. Clerks, 466 U.S. 435, 442 (1984) (citation omitted).  

But Appellant intimates that, whatever nominal damages might 

formally be, Monk is functionally seeking a declaratory judgment and 

badge of “psychic satisfaction”—anything but practical relief. On its 

own terms, that implication is wrong. According to the weight of circuit 

authority, common law practice, and Supreme Court precedent, 

nominal damages provide effective redress for past violations of 

constitutional rights. Adjudicating Monk’s claim, moreover, vindicates 

the principles of mootness doctrine: It is consistent with Article III, 

consistent with the doctrine’s pragmatic concern for plaintiff’s rights, 

and in harmony with surrounding law.  

A. This Court’s jurisdiction over Monk’s claim is consistent 
with Article III.  

	
1. A claim is not moot as long as effective relief can be 

granted. 
 

An element of Article III’s case-or-controversy requirement, 

mootness is a narrow license to dismiss for lack of jurisdiction. See, 

e.g., Liner v. Jafco, 375 U.S. 301, 305–06, 306 n.3 (1964). The crux of 

this analysis is whether intervening events have made it “impossible 

for a court to grant any effectual relief whatever to the prevailing 

party.” Knox v. SEIU, Local 1000, 567 U.S. 298, 307 (2012) (citation 

omitted). 
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As applied here, the question is whether Monk’s past injury was 

somehow repaired when Wendell stopped invading his rights. The 

answer is plainly “no.” As a general rule, when “the plaintiff has a 

cause of action for damages, a defendant’s change in conduct will not 

moot the case,” Buckhannon Bd. & Care Home, Inc. v. W. Va. Dep't of 

Health & Human Res., 532 U.S. 598, 608–09 (2001), because damages 

are very nearly per se effectual. “[W]hether compensatory or nominal, 

[damages] modif[y] the defendant’s behavior for the plaintiff’s benefit 

by forcing the defendant to pay an amount of money he otherwise 

would not pay.” Farrar, 506 U.S. at 113. No aspect of the analysis 

turns on whether an award is $1 or $1,000,000. Id.  

2. Nominal damages offer effective relief for past 
constitutional violations.  
 

Every circuit court to address the question, save one, has held 

that a standalone prayer for nominal damages is sufficient to defeat 

mootness. See, e.g., Miller v. City of Cincinnati, 622 F.3d 524, 533 (6th 

Cir. 2010); Rendelman v. Rouse, 569 F.3d 182, 187 (4th Cir. 2009); 

Morgan v. Plano Indep. Sch. Dist., 589 F.3d 740, 748 & n.31 (5th Cir. 

2009); Advantage Media, LLC v. City of Eden Prairie, 456 F.3d 793, 

803 (8th Cir. 2006); O'Connor v. Washburn Univ., 416 F.3d 1216, 1222 

(10th Cir. 2005); Bernhardt v. County of Los Angeles, 279 F.3d 862, 872 

(9th Cir. 2002); Van Wie v. Pataki, 267 F.3d 109, 115 n.4 (2d Cir. 2001). 
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But see Flanigan’s Enters., Inc. v. City of Sandy Springs, 868 F.3d 

1248, 1270 (11th Cir. 2017) (en banc). 

Leading commentators agree. Retrospective relief is essentially 

never moot, and nominal damages provide retrospective relief when 

injuries are important but difficult to quantify. See 15 Moore’s Federal 

Practice § 101.95 (3d ed. 2017) (“Because nominal damages vindicate 

legal rights that have been violated, it is difficult to see why their 

presence would ever be considered insufficient to avoid mootness.”); 

13C Charles Alan Wright et al., Federal Practice & Procedure § 3533, 

at 31 (4th ed. 2017) (“A valid claim for nominal damages should avoid 

mootness.”). While the Supreme Court has yet to resolve the question, 

cf. Arizonans for Official English v. Arizona, 520 U.S. 43, 68 n.24 

(1997) (unanimously describing nominal damages, in dicta, as “a 

solution to mootness”), this understanding squares with decades of 

precedent, not to mention centuries of common law practice. 

a. Nominal damages have traditionally been understood as 
retrospective relief for rights violations that cause no 
compensable injury.  

 
As the Court recognized in Carey v. Piphus, 435 U.S. 247 (1978), 

nominal damages are inseparable from the principle, developed “over 

the centuries,” id. at 257, that “where there is a right, there is also a 

legal remedy,” 3 William Blackstone, Commentaries *23. The modern 

nominal damages remedy has its roots in both English common law 
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courts, e.g., Ashby v. White, 3 Salk. 17, 18 (1703) (Holt, C.J.), and their 

early American counterparts, e.g., Whipple v. Cumberland Mfg. Co., 29 

F. Cas. 934, 936 (Story, Circuit Justice, C.C.D. Me. 1843) (No. 17,516) 

(“[I]n the absence of any other proof of substantial damage, nominal 

damages will be given in support of the right.”). Taken together, these 

cases stand for a proposition accepted since the Founding: Some 

absolute rights would become hollow if they were actionable only 

where plaintiffs sustain compensable injury.  

This fundamental principle is incorporated into 42 U.S.C. § 1983 

(2012). The statute affords citizens redress when a state actor deprives 

them “of any rights, privileges, or immunities secured by the 

Constitution and laws.” § 1983; see Monroe v. Pape, 365 U.S. 167 

(1961); see also Monell v. Dep’t of Soc. Servs., 436 U.S. 658 (1978) 

(extending § 1983 to municipalities). In this enforcement scheme, 

nominal damages play their traditional role: Because the violation of 

some constitutional rights causes harms not easily measured, the 

Court has interpreted § 1983 to make “the deprivation of such rights 

actionable for nominal damages without proof of actual injury.” Carey, 

435 U.S. at 266; see also Memphis Cmty. Sch. Dist. v. Stachura, 477 

U.S. 299, 308–09, 309 n.11 (1986) (extending Carey from procedural to 

substantive constitutional violations); Farrar, 506 U.S. at 112 (holding 

that § 1983 plaintiffs with successful nominal damages claims qualify 



15 
	

as “prevailing parties”). When awarded in that context, nominal 

damages reflect “the importance to organized society that those rights 

be scrupulously observed.” Carey, 435 U.S. at 266.  

Since Carey, Stachura, and Farrar, courts have awarded 

nominal damages to redress noncompensable harms in a broad range 

of substantive domains. See Taylor v. Dormire, 690 F.3d 898, 900 (8th 

Cir. 2012) (Eighth Amendment); Cortes-Reyes v. Salas-Quintana, 608 

F.3d 41, 53–54 (1st Cir. 2010) (First Amendment); Reyes v. City of 

Lynchburg, 300 F.3d 449, 453 (4th Cir. 2002) (Due Process Clause); 

Fassett v. Haeckel, 936 F.2d 118, 121 (2d Cir. 1991) (Fourth 

Amendment). This tradition forecloses the suggestion that nominal 

damages are mere “psychic satisfaction.” Appellant Br. 21 [hereinafter Br.].  

b. Retrospective relief remains retrospective even if a 
defendant changes course. 

 
Intuitively, when a plaintiff seeks retrospective relief, her 

entitlement to redress has nothing to do with a defendant’s later 

decision to change its illegal practice. E.g., Six Star Holdings, LLC v. 

City of Milwaukee, 821 F.3d 795, 805 (7th Cir. 2016) (awarding 

nominal damages after repeal of ordinances that abridged speech); 

Comm. for First Amendment v. Campbell, 962 F.2d 1517, 1526–27 

(10th Cir. 1992) (same for university policy). As with battery, libel, or 

trespass, no matter what a defendant decides to do going forward, the 
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original Article III injury remains to be redressed. See Amato v. City of 

Saratoga Springs, 170 F.3d 311, 317–18 (2d Cir. 1999).  

Even the Eleventh Circuit decision on which Appellant relies, 

see Br. 23, 26, 27, 31, 34, recognizes that nominal damages might 

defeat mootness in those contexts, see Flanigan’s, 868 F.3d at 1263 

n.12 (discussing libel and trespass). Notably, when a district court 

bound by that precedent was recently called upon to apply it in the 

Establishment Clause setting, the court suggested that the plaintiff 

“should (in theory) have standing” to seek nominal damages, even 

though his prospective claims were moot. Am. Atheists, Inc. v. Levy 

County, No. 1:15cv113, 2017 WL 6003077 at *4 (N.D. Fla. Dec. 3, 2017). 

Granted, even where nominal damages redress past injuries, 

they also represent “an authoritative legal determination of a dispute” 

that binds the parties going forward. Utah Animal Rights Coal. v. Salt 

Lake City Corp., 371 F.3d 1248, 1266 (10th Cir. 2004) (McConnell, J., 

concurring). Appellant takes this to mean that nominal damages are 

declaratory judgments “in disguise.” Br. 23.  If that contention were 

true, it would be difficult to explain why courts have continued 

awarding nominal damages since the passage of the Declaratory 

Judgment Act. See Pub. L. No. 73-343, 48 Stat. 955 (1934) (codified as 

amended at 28 U.S.C. §§ 2201–2202 (2012)). More fundamentally, 

every form of relief has the effect of declaring the law going forward. 
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To award compensatory damages, for instance, a court must “declare” 

that a defendant acted unlawfully. See, e.g., Schaub v. VonWald, 638 

F.3d 905 (8th Cir. 2011). Here, as there, the declaration has nothing to 

do with whether relief is retrospective. That redressing Monk’s past 

injury will require judging Wendell’s past conduct illegal is no reason 

not to do so.  

3. No freestanding justiciability rule prohibits courts 
from resolving constitutional questions necessarily 
presented in live controversies. 

 
It is axiomatic that federal courts may not issue advisory 

opinions in nonjusticiable cases, e.g., Flast v. Cohen, 392 U.S. 83, 94–

97 (1968), and no party claims otherwise. But Appellant seems to 

suggest that the need for a constitutional ruling is an independent bar 

to jurisdiction. Br. 16 (urging dismissal “[f]irst” because “Monk’s case is 

moot,” and “[s]econd” because hearing his claim “would force this Court 

to unnecessarily adjudicate a constitutional question”). This distinction 

either begs the question—adjudication is necessary if the case is live, 

prohibited if moot—or misunderstands justiciability. 

 As the Supreme Court recently reaffirmed, “a federal court’s 

obligation to hear and decide cases within its jurisdiction is virtually 

unflagging.” Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 

S. Ct. 1377, 1386 (2014).1 Provided that a suit satisfies Article III, 

																																																								
1 More broadly, Lexmark cast doubt on courts’ freedom to rely on extraconstitutional 
considerations to dismiss an otherwise-justiciable case. See Lexmark, 134 S. Ct. at 
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courts often resolve constitutional questions whose answer has 

minimal impact on the litigants. Courts routinely articulate Fourth 

Amendment rules, for instance, in cases where a criminal defendant 

has no remedy because the good-faith exception applies. See Davis v. 

United States, 564 U.S. 229, 246 n.7 (2011) (rejecting the notion that 

this approach produces “advisory opinions”). The Court will hear 

appeals from state officials who win § 1983 disputes on qualified 

immunity but lose on the merits, even though the Court’s answer to 

the constitutional question cannot alter the judgment below. Camreta 

v. Greene, 563 U.S. 692, 702–03 (2011). And courts may decide equal 

protection challenges to discriminatory benefit regimes even where 

curing the discrimination leaves the plaintiff without the benefit that 

he sought. Sessions v. Morales-Santana, 137 S. Ct. 1678, 1700–01 

(2017). In each case, the stakes of the constitutional ruling extend 

beyond the concrete dispute. But that reality hardly compels dismissal.  

Appellant offers no reason why a case is any less of a case under 

Article III if it arises under the Constitution rather than ERISA. Of 

course, avoidance would counsel a close look at alternative grounds on 

																																																																																																																																																							
1386. One leading commentator contends that the remedial doctrine sometimes 
called “prudential mootness”—a name some circuits give the decision to deny 
prospective equitable relief, especially against a coordinate branch of government, 
when circumstances have changed dramatically—is no longer good law. See Moore’s 
Federal Practice, supra, at § 101.91. So while the Court often takes pragmatic 
considerations into account in rejecting arguments for mootness, as discussed below, 
there is now “serious[] question whether the Court could properly impose prudential 
limitations [on justiciability] in the mootness context.” Id. (emphasis added). 
 



19 
	

which to resolve the merits of Monk’s claim, if any existed. Cf. 

Ashwander v. TVA, 297 U.S. 288, 347 (1936) (Brandeis, J., concurring). 

But Appellant identifies no such grounds; in fact, Appellant concedes 

that this Court is “force[d]” to answer the Establishment Clause 

question if jurisdiction is proper. See Br. 16. By suggesting that Article 

III bars jurisdiction because a difficult constitutional question is 

presented on the merits, Appellant turns justiciability on its head. 

B. This Court’s jurisdiction over Monk’s claim is consistent 
with mootness doctrine’s traditional prudential concerns.   
 
Dismissing Monk’s claim would require inventing a novel 

prudential mootness rule, unmoored from Article III. To be sure, 

mootness doctrine is attentive to practical concerns. But its pragmatic 

intuitions favor adjudicating the claims of plaintiffs like Monk who 

risk systematic exclusion from the federal courts—whether due to 

structural bad luck or government gamesmanship. 

Appellant invites this Court to row against that current. In 

quarreling with two inapplicable exceptions to mootness for forward-

looking relief, 2  Appellant inverts rather than imports the core 

prudential values of those exceptions, offering an expansive conception 

of mootness for backward-looking claims. This Court should decline the 

																																																								
2  Appellant forcefully argues that mootness doctrine’s exceptions for “voluntary 
cessation of allegedly illegal conduct” and questions “capable of repetition, yet 
evading review” are not at issue here. See Br. 24–30. Monk agrees, and stipulated as 
much when declining to appeal the district court’s decision concerning declaratory 
and injunctive relief. J.A. 5–6. 
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offer. Hearing Monk’s claim is consistent with history and precedent; it 

also avoids arbitrarily shutting the courthouse doors on plaintiffs with 

intangible injuries.  

1. Prudential aspects of mootness doctrine reflect a 
concerted effort to avoid systematically excluding 
certain plaintiffs from the federal courts. 
 

In elaborating mootness’s “flexible character,” U.S. Parole 

Comm’n v. Geraghty, 445 U.S. 388, 400 (1980), the Supreme Court has 

turned repeatedly to plaintiffs’ rights and the public interest. Courts 

have relied on this flexibility to protect plaintiffs from otherwise-

arbitrary exclusion and prevent the government from becoming the de 

facto arbiter of its own misconduct. For instance, the Court has refused 

to require injured parties to litigate their claims unreasonably quickly 

or else forfeit their rights. See FEC v. Wis. Right to Life, Inc., 551 U.S. 

449, 462–64 (2007) (before end of election cycle); Gerstein v. Pugh, 420 

U.S. 103, 110 n.11 (1975) (pretrial custody); Roe v. Wade, 410 U.S. 113, 

125 (1973) (pregnancy). More broadly, the Court has refused to 

sacrifice plaintiffs’ rights to an artificially formal approach to judicial 

economy, a value better served by standing doctrine. See Friends of the 

Earth, Inc. v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 190–92 (2000) 

(noting that while standing conserves “the scarce resources of the 

federal courts,” id. at 191, mooting a case “may prove more wasteful 

than frugal,” id. at 192). And where a plaintiff has the minimum stake 
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required under the Constitution, courts routinely stress the 

importance of reviewing alleged governmental violations of law. See, 

e.g., Global Tel*Link v. FCC, 859 F.3d 39, 49 (D.C. Cir. 2017) (“[The] 

public interest in having the legality of the practices settled[] militates 

against a mootness conclusion.”) (citation omitted).  

Nowhere, by comparison, does precedent encourage courts to 

show special solicitude for state actors accused of constitutional 

violations. See United States v. W.T. Grant Co., 345 U.S. 629, 632 

(1953) (expressing concern that defendant would be left “free to return 

to his old ways”). Indeed, mootness doctrine’s concern for plaintiffs’ 

rights is so pronounced—and so firmly rooted in our constitutional 

history—that some Justices have questioned whether mootness is even 

required by Article III in light of its prudential exceptions. E.g., Honig 

v. Doe, 484 U.S. 305, 331 (1988) (Rehnquist, C.J., concurring). At 

minimum, those exceptions reflect the judgment that an expansive 

approach to mootness—enforced any more strictly than Article III 

requires—would systematically insulate some abuses from review. And 

while this Court need not invent a generous mootness rule to hear 

Monk’s claim, it would need to invent an artificially harsh one to 

dismiss it. “Our law should not be that rigid.” Roe, 410 U.S. at 125. 
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2. Finding mootness here would risk systematically 
excluding Establishment Clause plaintiffs and those 
similarly situated from the federal courts.  
 

 For many plaintiffs who suffer intangible constitutional 

injuries—namely, those who were harmed by a later-repealed law or 

whose injury was complete once the violation occurred—Appellant’s 

proposed rule would invert the core prudential principles of mootness.  

 Establishment Clause plaintiffs are emblematic of those who 

would be left behind, as nominal damages are the quintessentially 

appropriate remedy for Establishment Clause violations. There is no 

question that the infringement of an individual’s rights of conscience is 

cognizable under Article III. See, e.g., Ass’n of Data Processing Serv. 

Orgs., Inc. v. Camp, 397 U.S. 150, 154 (1970) (noting the “spiritual 

stake in First Amendment values sufficient to give standing to raise 

issues concerning the Establishment Clause”); Catholic League for 

Religious & Civil Rights v. City & County of San Francisco, 624 F.3d 

1043, 1053 (9th Cir. 2009) (collecting cases). But such injuries are 

rarely measurable or compensable. See, e.g., Vasquez v. Los Angeles 

County, 487 F.3d 1246, 1250 (9th Cir. 2007) (explaining the Clause is 

“aimed at protecting non-economic interests of a spiritual, as opposed 

to a physical or pecuniary, nature”). As a result, nominal damages are 

not just “an appropriate remedy for a violation of the Establishment 
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Clause,” O’Connor, 416 F.3d at 1222; they often represent the only 

relief available.  

 Appellant’s rule would methodically exclude such plaintiffs, as 

well as those with similar injuries, from the federal courts. By way of 

example, consider Moeller v. Bradford County, 444 F. Supp. 2d 316 

(M.D. Pa. 2006). There, a prison inmate was coerced to participate in 

Christian exercise as a prerequisite to receiving vocational training. Id. 

at 328–29. Because he complied, he was not denied any concrete 

benefit that might entitle him to compensatory damages. Id. Under 

Appellant’s rule, the plaintiff would not have been permitted to pursue 

a nominal damages claim for his past and complete Establishment 

Clause injury. The prison’s unconstitutional program might have escaped 

judicial review precisely because it successfully coerced its objects, 

leaving them with no quantifiable deprivation to litigate. See id. 

These problems extend beyond the Establishment Clause 

context. Appellant’s rationale would also protect, for example, a police 

officer’s decision to search someone without cause, so long as that 

individual suffered no physical or psychological injury beyond the 

wrong of being singled out by the government for demeaning 

treatment. Fassett, 936 F.2d at 121. The same would hold for a policy 

that chills speech until repealed. See O’Connor v. City & County of 

Denver, 894 F.2d 1210, 1215 (10th Cir. 1990). Wherever a plaintiff 
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seeks backward-looking relief, Appellant’s proposed rule would 

bifurcate constitutional violations—creating tiers of victims who could 

place a dollar figure on their injury, and those who could not—and 

systematically exclude widespread classes of injuries currently 

protected. It would also empower the state to meaningfully dictate the 

circumstances under which a court can pass on governmental 

misconduct, an arrangement the Court has eschewed. See Daniel J. 

Meltzer, Deterring Constitutional Violations by Law Enforcement 

Officials: Plaintiffs and Defendants as Private Attorneys General, 88 

Colum. L. Rev. 247 (1988). The prudential elements of mootness 

doctrine do not compel this landscape, and in fact militate against it.    

3. Adjudicating nominal damages claims will not allow 
plaintiffs to circumvent mootness.  
 

Appellant urges this Court to adopt its novel rule because 

“[r]uling otherwise would allow litigants to manipulate federal 

jurisdiction to seek advisory opinions on controversial issues” through 

opportunistic pleading. Br. 34. This policy-laden concern fails to 

convince in two ways: First, Appellant gives no reason to believe that a 

claim for nominal damages would allow plaintiffs to evade the 

jurisdictional safeguards at federal courts’ disposal. Second, Appellant 

offers no explanation why those same plaintiffs could not circumvent 

their rule by pleading pretextual claims for compensatory damages. 
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Federal courts have ample tools to sift bona fide nominal 

damages claims from perfunctory ones, a “close inspection” the Court 

has declined to remove from their discretion. Arizonans, 520 U.S. at 

71. Notably, Article III’s standing requirement already ensures that a 

surviving nominal damages claim will be litigated in the context of an 

“actual case,” not a “speculative claim.” Br. 34 (citation omitted).   

Moreover, while any plaintiff may be able “to append a claim for 

nominal damages” to her complaint, Appellant is wrong to think such 

claims would invariably “insulate the case from mootness.” Id. (quoting 

Utah, 371 F.3d at 1266 (McConnell, J., concurring)). Whether or not a 

plaintiff pleads nominal damages, a court’s power to adjudicate her 

claim turns on whether it can redress her injury. Nominal damages 

will therefore only sustain a case in the circumstances for which they 

are designed—where a plaintiff experienced a past, intangible injury 

and “no other possible type of damages [is] still available.” Flanigan’s, 

868 F.3d at 1272 (Wilson, J., dissenting). Challenges to repealed 

practices would still become moot in many cases: For instance, a 

nominal damages claim may fail to sustain a case when a plaintiff 

seeks to vindicate rights other than her own. See, e.g., Hall v. Beals, 

396 U.S. 45, 48–49 (1969) (mooting plaintiffs’ challenge to voting 

residency requirement when “appellants have never been members” of 
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the “class of voters disqualified . . . by virtue of” the amended 

requirement, id. at 49).3  

Finally, even if Appellant is right that opportunistic plaintiffs 

may leverage nominal damages to circumvent mootness, they offer no 

reason to think the same plaintiffs could not achieve the same result 

with compensatory claims. Section 1983 allows compensation for 

“mental and emotional distress,” as well as physical harm or financial 

loss. Carey, 435 U.S. at 262. While Appellant’s rule would bar claims 

by candid plaintiffs who seek to vindicate their rights without 

demanding unwanted compensation, less scrupulous plaintiffs could 

still plead their way into court by alleging pro forma psychological 

injury. Courts must use traditional tools, not Appellant’s novel rule, to 

keep them out.  

In short, manipulative pleading concerns do not justify 

extending mootness in the manner Appellant urges. Instead, the 

pragmatic concerns underlying mootness doctrine demand that courts 

refrain from categorically immunizing government misconduct or 

forcing entire classes of plaintiffs out of court. Nominal damages 

provide unique redress for past, intangible injuries; neither Article III 

nor prudence compels dismissal of such claims.  

																																																								
3 If nominal damages do render federal jurisdiction so easy to manipulate, few 
plaintiffs have noticed. Cf. Theodore Eisenberg, Four Decades of Federal Civil Rights 
Litigation, 12 J. Empirical Stud. 4 (2015) (finding a sustained decline in § 1983 cases 
since the early 2000s). 
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C. Appellant’s rule would disrupt surrounding law.  
 

 Like many new rules, Appellant’s would have disruptive 

consequences for surrounding law: It would undermine a significant 

portion of § 1983 and sow discord in settled justiciability doctrine.   

1. Appellant’s rule would upend § 1983’s statutory 
scheme. 
 

 Section 1983 reflects Congress’s view that vindicating 

constitutional rights is of “the highest importance.” H.R. Rep. No. 94-

1558, at 2 (1976). Congress accordingly made sure the law would reach 

the whole range of constitutional injuries, including “nonpecuniary” 

ones, S. Rep. No. 94-1011, at 6 (1976), so that individuals could enforce 

their own rights while “secur[ing] important social benefits that are 

not reflected in nominal or relatively small damages awards.” 

Riverside v. Rivera, 477 U.S. 561, 574 (1986). 

Congress has repeatedly reaffirmed its determination that 

§ 1983 not become a “hollow pronouncement[] which the average 

citizen [could not] enforce.” S. Rep. No. 94-1011, supra, at 6. One year 

after the Supreme Court foreclosed lower courts’ practice of awarding 

successful § 1983 plaintiffs attorney’s fees, see Alyeska Pipeline Serv. 

Co. v. Wilderness Soc’y, 421 U.S. 240 (1975), Congress passed § 1988 to 

restore the earlier status quo. 42 U.S.C. § 1988 (2012); see also Hudson 

v. Michigan, 547 U.S. 586, 597–98 (2006) (noting attorney’s fees allow 

plaintiffs with nominal claims to find lawyers). Five years later, 
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Congress removed any amount-in-controversy requirement from 

federal question jurisdiction, Pub. L. No. 96-486, § 2, 94 Stat. 2369, 

2369 (1980), recognizing that “it is virtually impossible to put a 

monetary value on many important constitutional and Federal 

statutory rights,” S. Rep. No. 96-827, at 3–4 (1980).  

 Dismissing nominal damages claims as moot would vitiate 

§ 1983 twice over. First, it would force § 1983 plaintiffs to seek 

compensatory damages, resurrecting the amount-in-controversy 

requirement that Congress repealed and, in turn, telling “certain 

citizens . . . that although their federal rights have been violated, their 

injury is too insignificant” to confer jurisdiction. H.R. Rep. No. 96-1461, 

at 2 (1980). 

Second, Appellant’s rule would compromise the availability of 

attorney’s fees for successful plaintiffs. Because courts usually deny 

attorney’s fees when damages awards meaningfully differ from those 

requested, see Farrar, 506 U.S. at 114–16, plaintiffs whose injuries are 

best measured by nominal damages would risk being denied fees if 

they recovered only a fraction of the compensatory claim that 

Appellant would require them to bring. Deterred, plaintiffs would 

secure neither personal redress nor the “important social benefits” 

contemplated by Congress. See Riverside, 477 U.S. at 574. The very 
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plaintiffs whose interests Congress most sought to protect would be 

those hardest pressed to find counsel. See S. Rep. No. 94-1011, supra.  

2. Appellant’s rule would disturb existing Article III 
justiciability doctrines. 
 

 Appellant’s rule faces an intractable difficulty when plugged 

back into conventional Article III justiciability doctrines: It fails to 

explain why intangible injury confers standing to pursue nominal 

damages in the first place if those damages do not constitute effective 

relief for that very same claim under mootness’s more flexible inquiry. 

Laidlaw, 528 U.S. at 191–92 (rejecting the idea that mootness is as 

strict as “standing set in a time frame”).  

It is hornbook law that plaintiffs “must demonstrate standing 

separately for each form of relief sought.” Id. at 185 (emphasis added). 

It follows that any plaintiff who recovers nominal damages must have 

had standing to seek them—an implicit assumption behind any case 

awarding nominal damages, and a point Appellant does not appear to 

contest. See Br. 20–21 (recognizing that plaintiffs may receive nominal 

damages, so long as they also seek compensatory damages). But if an 

injury appropriately remedied by nominal damages fails to constitute a 

“legally cognizable interest” in its own right, Br. 19 (citation omitted), 

then it is hard to see why plaintiffs may receive nominal damages 

when they seek but do not prove compensable injury. By definition, any 
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such plaintiff would have failed to demonstrate whatever more 

“cognizable” interest Appellant finds lacking in nominal damages claims.  

Appellant seeks to square this circle by conceiving of nominal 

damages as “rescue operations for plaintiffs who sued for substantial 

money damages but failed to prove actual harm.” Br. 20–21 (citation 

omitted). But this distinction runs afoul of “the very essence of the 

redressability requirement”—that “[r]elief that does not remedy the 

injury suffered cannot bootstrap a plaintiff into federal court.” Steel Co. 

v. Citizens for a Better Env’t, 523 U.S. 83, 107 (1998). The Court has 

made absolutely clear that federal courts lack “jurisdiction over a claim 

that does not itself satisfy [Article III’s] elements,” even if a plaintiff’s 

other claims are justiciable. DaimlerChrysler Corp. v. Cuno, 547 U.S. 

332, 351–52 (2006). Nominal damages must therefore offer a real 

remedy in their own right, or federal courts have no business awarding 

them—whether or not a plaintiff seeks compensatory damages. 

Appellant’s rule thus poses an impossible choice: Either 

plaintiffs have regularly recovered nominal damages despite never 

having had standing to seek them, or nominal damages claims are 

sufficiently concrete to support standing but too symbolic to overcome 

the more relaxed mootness bar. The former confounds settled Supreme 

Court precedent and centuries of legal practice. See Carey, 435 U.S. at 
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266. The latter inverts the well-established relationship between 

standing and mootness. See Laidlaw, 528 U.S. at 191. 

 The doctrinal paradox dissolves entirely if this Court instead 

conceives of nominal damages as they have been traditionally 

understood: as a distinct form of relief for past invasions of an 

individual’s rights resulting in no quantifiable injury. So conceived, 

claims for nominal damages are fully justiciable, capable of sustaining 

an ongoing case as much as a final judgment.  

* * * 

Monk has suffered a real injury—the violation of his 

Establishment Clause rights—and asks for nominal damages as the 

available and appropriate remedy. In finding his claim justiciable, the 

lower court properly followed Supreme Court precedent, longstanding 

common law principles, and the consistent “weight of authority” across 

circuit courts. J.A. 7. This Court should affirm. 

II. Wendell’s prayer practice violated the Establishment 
Clause.  
 
While the Court has never “define[d] the precise boundary of the 

Establishment Clause where history shows that [a] specific practice is 

permitted,” Town of Greece v. Galloway, 134 S. Ct. 1811, 1819 (2014), 

neither has it suggested that tradition justifies departing from bedrock 

Establishment Clause principles, id. (“[Court precedents] must not be 

understood as permitting a practice that would amount to a 
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constitutional violation if not for its historical foundation.”). Still less 

has the Court sanctioned departure where a practice has not 

“withstood the critical scrutiny of time and political change,” id., and 

forms no part of “our expressive idiom,” id. at 1825 (plurality opinion).  

When determining whether a legislative prayer practice comports 

with the Establishment Clause, Town of Greece instructs lower courts to 

look to “the prayer opportunity as a whole.” Id. at 1824 (majority 

opinion). Every component of Justice Kennedy’s analysis—his historical 

inquiry, his “fact-sensitive” coercion analysis, and his description of the 

factors that could render a practice constitutionally impermissible—

was holistic. See id. at 1824–26. These frameworks are applied from 

the perspective of a reasonable observer, acquainted with this nation’s 

history and traditions, who asks whether the practice serves a 

legitimate purpose or serves instead to proselytize. See id. at 1824. 

Here, reasonable observers, no matter how familiar with the 

tradition of legislative prayer, would report that Wendell had endorsed 

a single faith and “induced [them] to conform.” Lee v. Weisman, 505 

U.S. 577, 599 (1992). Nothing in our heritage ratifies a system under 

which lawmakers—and lawmakers alone—compose prayers to the “one 

true God,” J.A. 11, and urge constituents of diverse faiths to petition 

Him before petitioning the state. J.A. 3–4. Such a practice entangles 

state power with sectarian identity and spirituality with electoral 
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politics. It does not plausibly advance legislative prayer’s legitimate 

purpose: to promote the ideal that “many faiths may be united in a 

community of tolerance and devotion.” Town of Greece, 134 S. Ct. at 

1823; see also Marsh v. Chambers, 463 U.S. 783, 792, 794 (1983).  

A. Legislative prayer violates the Establishment Clause 
when the government endorses a single faith or coerces 
its constituents’ support for one.  
 

 In Town of Greece, the Supreme Court stressed that legislative 

prayer is not a constitutional island. 134 S. Ct. at 1819. When the 

Court has turned to history in the Establishment Clause context, e.g., 

Walz v. Tax Comm’n, 397 U.S. 664, 675–76 (1970), it has done so to 

inform rather than evade its overarching jurisprudence, see McGowan 

v. Maryland, 366 U.S. 420, 431, 444–45 (1961); Everson v. Bd. of Educ., 

330 U.S. 1, 8–16 (1947). Analytically, legislative prayer is no different. 

1. The Court’s traditional Establishment Clause tests 
continue to bind the circuit courts. 

 
Efforts to argue Town of Greece displaced “the formal tests that 

have traditionally structured” Establishment Clause analysis, 134 S. 

Ct. at 1818 (citation omitted), have uniformly run aground in the lower 

courts. No circuit court to address an Establishment Clause dispute 

since Town of Greece has claimed freedom to bless practices that would 

violate the Supreme Court’s settled frameworks: the test of Lemon v. 
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Kurtzman, 403 U.S. 602, 612–13 (1971);4 the endorsement inquiry of 

County of Allegheny v. ACLU, 492 U.S. 573, 592–94 (1989);5 and the 

coercion analysis of Town of Greece, 134 S. Ct. at 1825 (plurality opinion).  

To be sure, the Court found it “unnecessary” to apply Lemon and 

the endorsement test in Marsh and Town of Greece, id. at 1818, 

because tradition offered a shortcut to the same conclusion—on those 

facts. But Appellant’s understanding that conventional tests 

categorically “do not apply,” Br. 35–36, leaves courts with no guidance 

once any legislative prayer practice departs from that tradition. If 

Appellant means to say nontraditional practices are per se 

unconstitutional, certainly that offers an adequate ground to affirm the 

district court. More likely, Town of Greece left settled Establishment 

Clause values where it found them. See Lund v. Rowan County, 863 

F.3d 268, 275 (4th Cir. 2017) (en banc) (“[T]he general principles 

animating the Establishment Clause remain relevant even in the 

context of legislative prayer.”). 

																																																								
4 The Lemon test requires that laws (1) have a legitimate secular purpose, (2) not 
have the primary effect of advancing or inhibiting religion, and (3) not result in 
excessive entanglement of government and religion. 403 U.S. at 612–13.  
 
5 For cases that continue to invoke Lemon, the endorsement test, or both, see Medina 
v. Catholic Health Initiatives, 877 F.3d 1213, 1230 (10th Cir. 2017); Nat’l Mining 
Ass’n v. Zinke, 877 F.3d 845, 873 (9th Cir. 2017); Ill. Bible Colls. Ass’n v. Anderson, 
870 F.3d 631, 636 (7th Cir. 2017); Nikolao v. Lyon, 875 F.3d 310, 317 (6th Cir. 2017); 
Am. Humanist Ass’n v. Md-Nat’l Capital Park & Planning Comm’n, 874 F.3d 195, 
205 (4th Cir. 2017); Jewish People for the Betterment of Westhampton Beach v. 
Village of Westhampton Beach, 778 F.3d 390, 395–96 (2d Cir. 2015). Our analysis 
focuses on the endorsement test over Lemon given the nature of this case. 
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Town of Greece repeatedly invoked these frameworks in 

determining that traditional, chaplain-led legislative prayer satisfies 

the First Amendment. In labeling legislative prayer “part of our 

expressive idiom, similar to the Pledge of Allegiance,” Justice Kennedy 

cited Justice O’Connor’s canonical articulation of the endorsement test. 

Town of Greece, 134 S. Ct. at 1825 (plurality opinion) (citing Lynch v. 

Donnelly, 465 U.S. 668, 693 (1984) (O’Connor, J., concurring)); see also 

County of Allegheny, 492 U.S. at 595 n.46 (noting that Justice 

O’Connor “harmonized the result in Marsh with the endorsement 

principle in a rigorous way”). In assessing whether Greece’s prayer 

practice served a constitutionally legitimate purpose, the plurality 

turned to the perspective of a “reasonable observer”—as it would in 

applying the endorsement inquiry. Town of Greece, 134 S. Ct. at 1825; 

see also County of Allegheny, 492 U.S. at 620.  And the Court reiterated 

that legislative prayer may not “proselytize,” Town of Greece, 134 S. 

Ct. at 1821 (majority opinion), emphasizing the concern behind both 

coercion and endorsement, see id.; County of Allegheny, 492 U.S. at 608 

(citation omitted) (“The question whether a particular practice would 

place the government’s weight behind an obvious effort to proselytize 

for a particular religion is much the same as whether the practice 

demonstrates the government’s support, promotion, or 

endorsement . . . .”). 



36 
	

Appellant, and some Justices, may dislike these strictures. See 

Elmbrook Sch. Dist. v. Doe, 134 S. Ct. 2283, 2284 (2014) (Scalia, J., 

dissenting from the denial of certiorari). But as the Supreme Court has 

made clear, “Our decisions remain binding precedent until we see fit to 

reconsider them, regardless of whether subsequent cases have raised 

doubts about their continuing vitality.” Hohn v. United States, 524 

U.S. 236, 252–53 (1998). Applied faithfully, Town of Greece is no 

excuse to depart from first principles.  

2. Marsh and Town of Greece recognize a legislative 
prayer shortcut—not a legislative prayer exception—
under the Court’s traditional approaches to the 
Establishment Clause. 
 

The Court’s precedents recognize that “where history shows that 

[a] specific practice is permitted,” that practice begins these 

constitutional inquiries on surer footing. Town of Greece, 134 S. Ct. at 

1819. In this framework, courts must distinguish “simpl[e] historical 

patterns,” Marsh, 463 U.S. at 790, from the “unambiguous and 

unbroken” practices that inform constitutional meaning, id. at 792.  

When a well-defined practice accords with what has been “long 

followed in Congress and state legislatures,” id., its ability to coexist 

with Establishment Clause guarantees is fairly clear. In Marsh, for 

instance, the Court observed that Nebraska’s chaplain-led invocations 

were part of an “unbroken practice for two centuries.” Id. at 795. That 

experience “shed[] light . . . on what the draftsmen intended the 
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Establishment Clause to mean,” and tradition indicated that chaplain-

led prayer had stayed within its bounds. Id. at 790. Even there, 

though, the practice’s “historical foundation” did not compel its 

constitutionality. Town of Greece, 134 S. Ct. at 1819. Rather, it offered 

evidence that chaplain-led prayer “in [a] limited context could ‘co-exist 

with the principles of disestablishment and religious freedom.’” Id. at 

1820 (citation omitted).  

Where the crucible of time offers no comparable support, a given 

practice rests on constitutionally infirm ground.  

B. Wendell’s practice of exclusively legislator-led prayer 
lacks a constitutional tradition. 

 
From the First Congress to Greece’s town board, history reveals 

a tradition of legislative prayer that is overwhelmingly chaplain-led. 

By comparison, Wendell’s exclusively legislator-led prayer finds few 

analogues in historical custom, Court precedent, or modern practice. 

Appellant seeks to bridge this gap by eliding the distinction between 

prayer opportunities that allow for participation by legislators, among 

others, and those limited to lawmakers. But relying on such a high 

level of generality both falters on the merits and ignores the Court’s 

injunction to look to the “specific practice.” Id. A reasonable student of 

this nation’s history would not recognize Wendell’s approach.   
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1. There is an unambiguous and unbroken tradition of 
chaplain-led legislative prayer. 

 
Laws passed by the First Congress can serve as 

“contemporaneous and weighty evidence of [the Constitution’s] true 

meaning.” Wisconsin v. Pelican Ins. Co., 127 U.S. 265, 297 (1888). And 

the First Congress, three days before deciding on the First 

Amendment’s text, passed a law authorizing chaplains to open 

legislative proceedings with prayer. Marsh, 463 U.S. at 787. 

This “traditional procedure,” id., was uniformly understood by 

contemporaries as principally chaplain-led. Minutes show that the 

“Framers apparently relied exclusively on chaplain-led prayer to 

solemnize their proceedings.” Lund, 863 F.3d at 294 (Motz, J., 

concurring). No wonder, then, that when House and Senate Judiciary 

Committees of the Thirty-First through Thirty-Third Congresses re-

examined legislative prayer’s constitutionality, each Report defended it 

on historical grounds as a chaplain-administered practice. See H.R. 

Rep. No. 31-171, at 4 (1850) (explaining “[t]ime and usage have given 

sanction to the employment of chaplains”); S. Rep. No. 32-376, at 2 

(1853) (claiming tradition has shown “there is no establishment of 

religion in creating the office of chaplain”); H.R. Rep. No. 33-124, at 4 

(1854) (citing longstanding “practice of employing chaplains in 

deliberative bodies”). 
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 State practice confirms this shared understanding. States with 

legislative prayer all “follow[ed] the tradition of Congress by naming 

chaplains.” 3 A. Stokes, Church and State in the United States 140 

(1950). Any distinctions concerned whether chaplains were paid and 

whether they rotated—not whether there were chaplains. Marsh, 463 

U.S. at 794 n.18. And these “legislative chaplainc[ies]” have persisted 

largely unchanged since the Founding. 3 Stokes, supra, at 141. 

This consensus has remained unbroken through Town of Greece. 

See, e.g., Van Orden v. Perry, 545 U.S. 677, 688 (2005) (plurality 

opinion) (affirming that “the Establishment Clause permits a state 

legislature to open its daily session with a prayer by a chaplain”). The 

very “purpose and effect” of legislative prayer, said Justice Kennedy, is 

“to acknowledge religious leaders and the institutions they represent.” 

Town of Greece, 134 S. Ct. at 1827 (plurality opinion) (emphasis 

added). The Court thus consistently described legislative prayer as 

chaplain-led, see, e.g., id. at 1820, 1823–24 (majority opinion), not 

legislator-led. The plurality further noted that its analysis would have 

differed “if town board members direct[ed] the public to participate in 

the prayers,” because citizens are accustomed to hearing calls from 

their ministers, not their lawmakers. Id. at 1826 (plurality opinion). If 

there were a “long history of legislator-led prayer,” as Appellant 
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claims, Br. 37, a reasonable observer would not make the distinction 

Justice Kennedy did.  

2. Exclusive legislator-led prayer does not share in this 
tradition. 
 

 While legislators have intermittently led prayers in our history, 

this participation does not transform the uninterrupted institutional 

tradition of chaplain-led prayer started at the Founding, let alone offer 

safe harbor for a novel practice reserved only for lawmakers.  

Members of Congress have “from time to time” offered prayers, 

but have never displaced the primacy of congressional chaplains.  See 

Sen. Robert C. Byrd, Senate Chaplain, in II The Senate, 1789–1898: 

Addresses on the History of the United States Senate 297, 305 (1982). 

Similarly, on the state and local level, legislator-led prayer remains the 

“exception to the rule.” Lund, 863 F.3d at 279. In that respect, “[t]he 

conspicuous absence of case law on lawmaker-led prayer is likely no 

accident.” Id. at 278. While all but two state legislative chambers 

practiced prayer or a moment of silence as of 2002, fewer than half 

allowed any participation by “[l]egislators, chamber clerks and 

secretaries, or other staff.” National Conference of State 

Legislatures, Inside the Legislative Process 5-145 (2002). Courts have 

accordingly continued to define legislative prayer as a chaplain-run 

exercise. E.g., Rubin v. City of Lancaster, 710 F.3d 1087 (9th Cir. 2013). 
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 Prayers led by legislators alone is even rarer. The Amicus Brief 

on which Appellant relies, Br. at 37–38, notes that only three state 

legislative chambers—the Rhode Island Senate, the Maryland House, 

and the Michigan House—have exclusive legislator-led prayer today. 

See Brief of Amici Curiae States of West Virginia and 20 Other States 

and the Governor of Kentucky in Support of Petitioner, Rowan County 

v. Lund, 2017 WL 5564111 at *20 (U.S.), petition for cert. from Lund v. 

Rowan County, 863 F.3d 268. This number is wrong—Rhode Island 

allows chaplains,6 Michigan guests7—and represents, in any event, a 

recent development. For instance, in Maryland, email usage enjoys a 

longer history than exclusively legislator-led invocations.8 The practice 

remains in sparse company. See Bormuth v. County of Jackson, 870 F.3d 

494, 538 (6th Cir. 2017) (en banc) (Moore, J., dissenting) (“The majority, 

Defendant, and amici have not cited a single example of local legislative 

prayer practices limited exclusively to legislators themselves.”).  

 Whatever analytic shortcut history and Supreme Court 

precedent may offer certain prayer practices, exclusively legislator-led 

																																																								
6 E.g., Journal of the Senate of the State of Rhode Island and Providence Plantations, 
January Session 1 (Jan. 7, 2014), http://webserver.rilin.state.ri.us/ 
Journals14/SenateJournals14/SJournal1-07.pdf (Invocation of Reverend Monsignor 
Albert A. Kenney).   
 
7 Michigan Legislature, Standing Rules of the House of Representatives, Rule 16 (Jan. 
12, 2017), http://www.legislature.mi.gov/Documents/Publications/rules/house_rules.pdf. 
 
8 See Kate Havard, In Delegates They Trust: Md. House Members Lead Secular 
Prayer, Wash. Post (Mar. 9, 2013), https://www.washingtonpost.com/local/md-
politics/in-delegates-they-trust-md-house-members-lead-secular-prayer/2013/03/09/ 
571fef8e-810a-11e2-8074-b26a871b165a_story.html?utm_term=.bfae6b2d4725. 
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prayer falls outside its bounds. In that light, Wendell cannot 

circumvent constitutional scrutiny and must fully justify its 

unconventional prayer practice on its own terms. 

C. Wendell’s practice impermissibly endorsed a single faith.  
 
Legislative prayer violates the Establishment Clause when it 

falls short of the tradition’s “legitimate function.” Town of Greece, 134 

S. Ct. at 1823. That much happened here. Where traditional prayer 

“lends gravity to public business [and] reminds lawmakers to 

transcend petty differences in pursuit of a higher purpose,” id. at 1818, 

Wendell’s approach instead “afford[ed] the government an opportunity 

to proselytize,” id. at 1825 (plurality opinion). Wendell compromised 

the solemnizing, unifying quality of legislative prayer by putting 

prayer-givers up for election. And it ultimately crossed a threshold in 

making no effort, let alone “reasonable efforts,” id. at 1823 (majority 

opinion), to acknowledge any faith but one. Having failed to live up to 

legislative prayer’s traditional ideals, Wendell’s practice would have 

struck its constituents as prayer for prayer’s sake. 

1. Legislative prayer’s legitimate function is 
compromised when prayer-givers are exclusively 
elected.  

 
In Town of Greece, the Court reiterated that traditional prayer is 

unifying. It “strive[s] for the idea that people of many faiths may be 

united in a community of tolerance and devotion,” and this 
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harmonizing quality is prayer’s “legitimate function” under the 

Establishment Clause. Id. at 1824. But that quality is foreign to prayer 

whose content turns on a political contest. 

The Court has always made clear that “[t]he First Amendment 

is not a majority rule.” Id. at 1822; see also W. Va. Bd. of Ed. v. 

Barnette, 319 U.S. 624, 638 (1943) (“[F]undamental rights may not be 

submitted to vote; they depend on the outcome of no elections.”).9 And 

this makes sense. Religious electioneering has the nearly inevitable 

effect of implementing the majority faith. See Santa Fe Indep. Sch. 

Dist. v. Doe, 530 U.S. 290, 304 (2000) (“[M]ajoritarian process . . . 

guarantees, by definition, that minority [faiths] will never prevail and 

that their views will be silenced.”). It did so in Wendell: Muslim 

citizens never heard their representatives address a single invocation 

to their beliefs. J.A. 11.  

Just as troubling—and just as important to any observer’s 

understanding of Wendell’s practice—is the divisive effect of 

entangling faith with elections. Even were the dominant faith 

changing each election cycle, the Establishment Clause guards not just 

against majoritarian oppression but against “divisions along religious 

																																																								
9 In the school context, the Court suggested a per se rule that voting on prayer-givers 
is unconstitutional. Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 316 (2000). But 
school prayer is more sharply circumscribed than other public religious expression, 
and neither the Court nor any party here has suggested that a categorical rule would 
be appropriate for legislative prayer. Still, Santa Fe speaks to the depths of the 
Court’s concern about majoritarian religious politics. 
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lines.” Town of Greece, 134 S. Ct. at 1819. Nowhere is that concern 

sharper than when faith becomes a campaign issue. In fact, it became 

one in a town whose approach paralleled Wendell’s. See Lund, 863 

F.3d at 282 (noting that legislative prayer figured in the 2016 board 

elections). Nor is this danger a modern phenomenon or a uniquely 

secular anxiety. See Matthew 6:5 (“And when you pray, do not be like 

the hypocrites, for they love to pray standing in the synagogues and on 

the street corners to be seen by others.”). Prayers do not “solemnize the 

occasion,” Town of Greece, 134 S. Ct. at 1823, when all involved know 

they may feature in future attack ads.10   

These dynamics reinforce each other. “Failure to pray in the 

name of the prevailing faith risks becoming . . . a tacit political debit, 

which in turn deters those of minority faiths from seeking office.” 

Lund, 863 F.3d at 282 (citation omitted). The Establishment Clause 

does not lightly allow governments to enact de facto what the 

Constitution condemns de jure. See U.S. Const. art. VI, § 3 (“[N]o 

religious Test shall ever be required as a Qualification to any Office or 

public Trust under the United States.”). In choosing this course, 

Wendell ran an unreasonable risk that it would “fall short” of the 

“shared ideals and common ends” that give legislative prayer its 

																																																								
10 See Maggie Creamer, Group Threatens to Display on Billboards How Council 
Members Vote on Invocation, Lodi News-Sentinel (Sept. 29, 2009), 2009 WLNR 
129276788 (describing proposed billboard listing councilmembers as “For Jesus” and 
“Against Jesus”). 



45 
	

legitimate purpose. Town of Greece, 134 S. Ct. at 1823. A reasonable 

observer would notice as much. 

2. Legislative prayer that serves no legitimate function 
and speaks in only one religious idiom endorses a 
single faith.  

 
Lacking a clear connection to legislative prayer’s traditional 

function, Wendell’s prayer practice bore an impermissible resemblance 

to bare proselytization. For four years, without recorded exception, 

Wendell’s official religious expression affirmed only one faith in a 

community that subscribes to several. J.A. 4. At least where no 

“reasonable efforts” were made to avoid immaculate uniformity, Town 

of Greece, 134 S. Ct. at 1824, the Establishment Clause does not 

require Wendell’s citizens to write consistency off as coincidence. 

Nothing more closely resembles proselytization than instances 

in which the government “prescrib[es] prayers to be recited in our 

public institutions.” Id. at 1822. That concern is absent in the 

traditional context of chaplain-led prayer, where the state plays no role 

in writing the invocation. Id. at 1821–22. Wendell’s approach differed: 

Only state officials had the power to write invocations. J.A. 11. This 

system delegated to individual lawmakers the power “to make wholly 

inappropriate judgments about the number of religions [the Town] 

should sponsor and the relative frequency with which it should sponsor 

each.” Town of Greece, 134 S. Ct. at 1824 (citation omitted). Every 
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official, in every prayer, chose to sponsor the same faith. J.A. 11. On 

those straightforward facts, this Court need not engage in its own 

“religious balancing”—need not announce the ideal relative frequency 

in a given community—to review the complete imbalance Wendell 

consciously struck. 134 S. Ct. at 1824. 

Appellant argues that this disproportion resulted from “a policy 

of nondiscrimination,” Br. 43, insofar as it “reflect[ed] the personal 

faith of councilmembers,” Br. 13. But as Appellant concedes, Wendell’s 

legislative prayer was not private exercise but rather government 

speech. Br. 39. When a local government speaks, the Constitution may 

not require that it “search beyond its borders” for religious diversity, 

Town of Greece, 134 S. Ct. at 1824, but it does not license the town to 

ignore religious diversity at home, J.A. 10–12. And while the Court 

may not require more than “reasonable efforts” to recognize that 

pluralism, Town of Greece, 134 S. Ct. at 1824, neither has it permitted 

no effort at all.  

This could have been avoided. Even a single prayer freely 

offered in a different tradition might, under Town of Greece’s fact-

sensitive inquiry, have satisfied the Establishment Clause. The same 

might be true of a single opportunity extended to a nongovernmental 

speaker. But this Court is presented with easier facts: An exclusive 

roster of local officers, empowered to represent a town of many faiths, 
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restricted official prayer to just one. No reasonable observer could 

avoid noticing that Wendell had systematically advanced that faith. 

D. Wendell’s practice coerced constituents to support a 
single faith.  
 

Legislative prayer practices, traditional or novel, must also adhere 

to the principle that, “at a minimum, the Constitution guarantees that 

government may not coerce anyone to support or participate in religion 

or its exercise.” Santa Fe, 530 U.S. at 302 (citation omitted). Town of 

Greece clarified this standard in the legislative-prayer context, 

explaining that the “inquiry remains a fact-sensitive one that considers 

both the setting in which the prayer arises and the audience to whom 

it is directed.” 134 S. Ct. at 1825 (plurality opinion). A reasonable 

constituent experiencing Wendell’s prayer practice—where a closed 

universe of lawmakers gave prayers in one faith and repeatedly 

exhorted the public to join—would feel impermissibly coerced. 

1. Under Justice Kennedy’s controlling plurality opinion, 
coercion is a fact-sensitive inquiry. 
 

 In Town of Greece, Justices Kennedy and Thomas disagreed 

about the standard used to analyze whether a practice is coercive, 

compare 134 S. Ct. at 1826–27 (plurality opinion), with id. at 1837–38 

(Thomas, J., concurring); but they agreed that Greece’s practice was 

not. “When a fragmented Court decides a case and no single rationale 

explaining the result enjoys the assent of five Justices, the holding of 



48 
	

the Court may be viewed as that position taken by those Members who 

concurred in the judgments on the narrowest grounds.” Marks v. 

United States, 430 U.S. 188, 193 (1977) (citation omitted).  

 Where, as in Town of Greece, an opinion upholds the 

constitutionality of a practice, the narrowest decision is that which 

would uphold fewer practices as constitutional. See, e.g., Glossip v. 

Gross, 135 S. Ct. 2726, 2738 n.2 (2015) (noting the plurality’s fact-

sensitive inquiry into the death penalty was narrower than Justice 

Thomas’s permissive view of the Eighth Amendment and thus 

controlled). In Town of Greece, Justice Thomas maintained that 

coercion was only triggered “by force of law and threat of penalty,” 134 

S. Ct. at 1837 (Thomas, J., concurring) (emphasis omitted), a rule that 

would uphold virtually all legislative prayer, see Fields v. Speaker of 

the Pa. House of Representatives, 251 F. Supp. 3d 772, 790 (M.D. Pa. 

2017) (“Justice Thomas would reject nearly all coercion claims as 

legally deficient.”). Justice Kennedy, by contrast, adopted a fact-

sensitive inquiry, Town of Greece, 134 S. Ct. at 1825, that aligns with 

existing coercion precedent, e.g., Santa Fe, 530 U.S. at 290. No court has 

followed Justice Thomas.11 Because Justice Kennedy’s approach takes a 

narrower view and is less disruptive to settled law, it governs this case.  

																																																								
11 See Fields, 251 F. Supp. 3d 772 (M.D. Pa. 2017) (finding Kennedy controls); Lund 
v. Rowan County, 103 F. Supp. 3d 712 (M.D.N.C. 2015) (limiting to facts of Town of 
Greece); Lund v. Rowan County, 837 F.3d 407 (4th Cir. 2016) (applying only plurality 
but avoiding Marks question); Lund, 863 F.3d 268 (same); Bormuth v. County of 
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2. On these facts, reasonable observers would have felt 
coerced to support the majority’s faith. 

 
Coercion is more than exposure to unwanted speech. Town of 

Greece, 134 S. Ct. at 1826. And indeed, Wendell went further. In 

deciding whether Greece’s practice crossed a constitutional line, 

Justice Kennedy isolated three elements: (1) citizens’ ability to refrain 

from participating in prayers without consequence; (2) the extent to 

which the public was directed to join in the prayer; and (3) the extent to 

which prayers preached conversion. Id. at 1825–27. On each front, the 

Court’s reasoning makes clear the coercive effect of Wendell’s practice. 

 First, prayer practices are suspect if constituents cannot opt out 

of the prayer without opting out of civic life, as occurs when “members 

of the public are dissuaded from leaving the meeting room during the 

prayer, arriving late, or . . . making a later protest.” Id. at 1827. 

Wendell fails this condition on all counts. While Greece’s residents 

could arrive late to avoid prayer they found objectionable, id., 

Wendell’s latecomers were turned away when the Council room 

reached capacity—which happened at precisely those meetings when 

the Council “decid[ed] important matters,” J.A. 12. As a result, 

avoiding the prayer often came at the cost of political involvement, 

rendering “attendance and participation in the state-sponsored 

religious activity . . . in a fair and real sense obligatory” to any citizen 
																																																																																																																																																							
Jackson, 116 F. Supp. 3d 850 (E.D. Mich. 2015) (same); Bormuth, 870 F.3d 494 
(avoiding question and applying both).  



50 
	

hoping to take part in government. Lee, 505 U.S. at 586. While 

Appellant notes that “citizens can easily foresee which nights will fill up, 

and when they must arrive on time to ensure a seat,” Br. 50, this 

misidentifies the problem. Coercion is not a product of taking citizens by 

surprise with a crowded room. When arriving early comes at the price of 

participating in prayers, the town has coerced religious participation. 

 Second, practices risk coercion when officials “direct[] the public 

to participate in the prayers.” Town of Greece, 134 S. Ct. at 1826. While 

the legislators in Greece “stood, bowed their heads, or made the sign of 

the cross,” Justice Kennedy emphasized that “they at no point solicited 

similar gestures by the public.” Id. Wendell’s lawmakers were not so 

modest. “The consistent practice of the Council was . . . calling for 

participation by those present.” J.A. 11. For one, a councilmember 

“admonished ‘all those who know the words’ to recite the Lord’s 

Prayer.” Id. Such calls to prayer are customary, and thus largely 

innocuous, coming from chaplains. Town of Greece, 134 S. Ct. at 1826. 

But commands given by elected leaders, as the Court explained, are 

different in kind. Id.; see also Hudson v. Pittsylvania County, 107 F. 

Supp. 3d 524, 535 (W.D. Va. 2015). Moreover, when appeals issue from 

lawmakers to the public, they can hardly purport to realize the 

legitimate, nonproselytizing purpose the Court has recognized: that of 
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placing the lawmakers “in a solemn and deliberative frame of mind.” 

Town of Greece, 134 S. Ct. at 1816 (majority opinion).  

Instead of meeting Monk’s “later protest” with toleration, id. at 

1827 (plurality opinion), a councilmember told Monk his views were 

not “proper” because he “was a newcomer to town and a non-believer,” 

J.A. 4. This response further sets Wendell apart. As Justice Kennedy 

took pains to note, citizens’ choice to join the prayers had no bearing on 

their treatment in Greece. 134 S. Ct. at 1826. But in Wendell, Monk 

was “received differently,” in direct contravention of Town of Greece’s 

injunction that the government shall never “chastise dissenters.” Id. 

 Third, the prayer opportunity may not be “exploited to 

proselytize or advance” any particular faith. Id. at 1823 (majority 

opinion) (citation omitted). Yet Wendell did this repeatedly. 

Councilmembers “confess[ed]” the Town’s sins, asking for Jesus’s 

forgiveness and help in making the Town “worthy of [His] grace”; they 

called Christ “the one true God”; they urged the Holy Spirit to “open 

[their] hearts to your love and your grace”; and they analogized their 

work in the community to the work of “Jesus protect[ing] those around 

him.” J.A. 11. These exceeded ordinary requests that God “help [them] 

make good decisions.” Bormuth, 870 F.3d at 498. Wendell delivered 

just the sort of “disquisition[s] on religious dogma” rebuked in Town of 

Greece. 134 S. Ct. at 1826. 
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 Such overt and continual invocations to a single faith would 

likely meet rejection on both sides of the current circuit split. Last 

year, the Fourth Circuit in Lund v. Rowan County, 863 F.3d 268 (4th 

Cir. 2017) (en banc), invalidated a legislator-led prayer practice, while 

the Sixth Circuit upheld a somewhat similar program in Bormuth v. 

County of Jackson, 870 F.3d 494 (6th Cir. 2017) (en banc). The Lund 

Court described Rowan County’s prayers as “characteriz[ing] 

Christianity as ‘the one and only way to salvation’” and urging 

“attendees to embrace Christianity, thereby ‘preaching conversion,’” 

863 F.3d at 285 (quoting Town of Greece, 134 S. Ct. at 1823)—a 

constitutional bridge too far. The Bormuth Court conceded that this 

might be so in Rowan, 870 F.3d at 512–13, and distinguished Jackson’s 

practice because it featured just “one stray remark” of questionable 

religiosity (“[b]less the Christians worldwide who seem to be targets of 

killers and extremists”), id. at 512. Wendell’s practice cannot in good 

faith be characterized as containing one stray remark, see J.A. 11, and 

parallels, if not exceeds, what was struck down in Rowan. As such, 

even under the Bormuth Court’s conception of the law, Wendell’s 

practice would face skepticism. 

It bears emphasizing that Monk in no way requests a blanket 

prohibition on legislator-led prayer. The Court’s precedent makes clear 

that legislative prayer serves a legitimate function when conducted 
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within the bounds of Establishment Clause protections, and one can 

easily envision a practice that incorporates legislators as prayer-givers 

but does not, on the whole, violate the Constitution. Still, the prayer-

giver’s identity is an important factor when evaluating a “prayer 

opportunity as a whole,” Town of Greece, 134 S. Ct. at 1824, 

particularly when the practice is otherwise untraditional or uniquely 

associated with the state. Appellant’s categorical position that the 

“identity of a prayer-giver does not meaningfully affect” this analysis, 

Br. 39, is both antagonistic to Justice Kennedy’s opinion, see id. at 

1826 (distinguishing between lawmakers and clergy), and too bright a 

line for the reasonable observer’s holistic review, id. at 1824–25. 

 Wendell’s practice imposed intolerable pressure on 

nonadherents to participate in a single faith’s religious activity. At 

every turn, Wendell exceeded the parameters set by Justice Kennedy 

in Town of Greece. Legislators effectively required citizens’ presence by 

giving prayers in a small room; they rebuked Monk for voicing 

criticism; they pressed for public participation; and they urged 

adherence to a single God. A reasonable constituent, confronted with 

all this, would feel coerced.  

*** 

 None of these observations is individually decisive; this Court 

must inquire “into the prayer opportunity as a whole.” Town of Greece, 
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134 S. Ct. at 1824. But Wendell’s overall practice is estranged from 

those upheld in Marsh and Town of Greece. A reasonable observer 

would not view Wendell’s practice as solemnizing the Council’s 

meetings; instead, she would experience an untraditional, coercive 

endorsement of a single faith. The Court has blessed no such conduct. 

The district court found as much, and this Court should affirm. 
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CONCLUSION 
 
 For the foregoing reasons, this Court should affirm the judgment 

below. 
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APPENDIX 
 
U.S. Const. art. III, § 2 
 
The judicial Power shall extend to all Cases, in Law and Equity, 
arising under this Constitution, the Laws of the United States, 
and Treaties made, or which shall be made, under their 
Authority;—to all Cases affecting Ambassadors, other public 
Ministers and Consuls;—to all Cases of admiralty and maritime 
Jurisdiction;—to Controversies to which the United States shall 
be a Party;—to Controversies between two or more States;—
between a State and Citizens of another State;—between 
Citizens of different States,—between Citizens of the same State 
claiming Lands under Grants of different States, and between a 
State, or the Citizens thereof, and foreign States, Citizens or 
Subjects. 
 
U.S. Const. amend. I 
 
Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the government for a 
redress of grievances. 
 
42 U.S.C. § 1983 
 
Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, any 
citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in equity, or 
other proper proceeding for redress, except that in any action 
brought against a judicial officer for an act or omission taken in 
such officer's judicial capacity, injunctive relief shall not be 
granted unless a declaratory decree was violated or declaratory 
relief was unavailable. For the purposes of this section, any Act 
of Congress applicable exclusively to the District of Columbia 
shall be considered to be a statute of the District of Columbia.
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42 U.S.C. § 1988 (b) (Attorney’s fees)  
 
In any action or proceeding to enforce a provision of sections 
1981, 1981a, 1982, 1983, 1985, and 1986 of this title, title IX of 
Public Law 92–318 [20 U.S.C. 1681 et seq.], the Religious 
Freedom Restoration Act of 1993 [42 U.S.C. 2000bb et seq.], the 
Religious Land Use and Institutionalized Persons Act of 2000 
[42 U.S.C. 2000cc et seq.], title VI of the Civil Rights Act of 1964 
[42 U.S.C. 2000d et seq.], or section 12361 of title 34, the court, 
in its discretion, may allow the prevailing party, other than the 
United States, a reasonable attorney’s fee as part of the costs, 
except that in any action brought against a judicial officer for an 
act or omission taken in such officer’s judicial capacity such 
officer shall not be held liable for any costs, including attorney’s 
fees, unless such action was clearly in excess of such officer’s 
jurisdiction. 
 
 


