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I 
 

QUESTIONS PRESENTED 
 
1. A case is moot if it is no longer “live” or the parties lack a “legally 

cognizable interest” in the outcome. Does Monk’s lone claim for 

nominal damages save this case from mootness where the alleged 

constitutional violation has ended and his claims for injunctive and 

declaratory relief are already moot? 

2. Does the Wendell Town Council’s practice of allowing council 

members to deliver a brief ceremonial prayer before council 

meetings reflect the longstanding tradition of legislative prayer in 

American history, or does it violate the Establishment Clause of the 

First Amendment? 



II 
 

 
TABLE OF CONTENTS 

 
QUESTIONS PRESENTED .................................................................. I 

TABLE OF CONTENTS ....................................................................... II 

TABLE OF AUTHORITIES ................................................................ .V 

PRELIMINARY STATEMENT ............................................................ 1 

OPINION BELOW .................................................................................. 2 

JURISDICTIONAL STATEMENT ...................................................... 2 

CONSTITUTIONAL AND STATUTORY PROVISIONS.................. 2 

STANDARD OF REVIEW ..................................................................... 3 

STATEMENT OF THE CASE ............................................................... 4 

SUMMARY OF ARGUMENT ............................................................. 10 

ARGUMENT .......................................................................................... 15 

I. MONK’S CLAIM FOR NOMINAL DAMAGES IS NOT 

JUSTICIABLE. ................................................................................. 15 
A. Monk’s case is moot..................................................................... 17 

1. Monk’s case is no longer live. ................................................... 18 
2. Monk lacks a legally cognizable interest in the 

outcome.............. ................................................ ….……………….19 
a. Awarding Monk nominal damages would have no practical 

effect in this case. ...................................................................... 19 
b. Awarding Monk nominal damages would be akin to 

awarding declaratory relief. ..................................................... 22 
3. The Council’s conduct will not recur. ...................................... 24 

a. The Council voluntarily ended and will not resume its 

challenged practice. .................................................................. 24 



III 
 

b. Monk’s case is not capable of repetition, yet evading 

review…… ................................................................................. 29 
4. No binding precedent requires retaining jurisdiction over 

Monk’s case. .................................................................................. 30 
B. Any decision on the merits would amount to an advisory 
opinion……... ................................................................................... 32 

1. Issuing an advisory opinion on Monk’s case would allow 

plaintiffs to manipulate federal jurisdiction………. ................... 33 
2. This Court should not issue an advisory opinion on a 

constitutional issue. ..................................................................... 34 
II. THE COUNCIL’S FORMER PRAYER PRACTICE IS 

CONSTITUTIONAL. ........................................................................ 35 
A. Legislator-led prayers at Wendell Town Council meetings 
reflected our country’s longstanding practice of legislative 
prayer…… ........................................................................................ 36 

1. Legislator-led prayer has historical precedent. ....................... 37 
2. Legislator-led prayer serves a legitimate function. ................. 39 

B. Each pertinent feature of the Council’s former practice is 
constitutional. .................................................................................. 40 

1. The Council’s prayer practice respects constitutional restraints 

on sectarian content. .................................................................... 41 
2. The Council’s invocations of a singular faith are 

constitutional. ............................................................................... 43 
3. Prayer led only by Wendell’s town councilmembers is 

constitutional. ............................................................................... 45 
4. This Court should not apply a totality of the circumstances 

approach to the individual features of the Council’s prayer 

practice…… .................................................................................. 46 
C. Wendell’s prayer practice is not coercive. .................................. 48 



IV 
 

1. Under Justice Kennedy’s plurality, the Council’s practice lacks 

sufficient pressure to informally coerce participation. ................ 48 
a. The Council’s invocations were appropriate for the audience 

and setting. ............................................................................... 49 
b. The Council did not single out dissidents, allocate benefits 

and burdens based on participation, or direct the public to 

participate in prayer…. ............................................................ 51 
2. Under Justice Thomas’ concurrence, the Council’s practice 

lacks the formal measures that constitute coercion... .................. 57 

CONCLUSION ...................................................................................... 58 

APPENDIX ........................................................................................... A1 

U.S. CONST. ART. III, § 2 ..................................................................... A1 
U.S. CONST. AMEND. I ......................................................................... A1 
42 U.S.C. § 1983 .................................................................................. A2 

 



V 
 

TABLE OF AUTHORITIES 

Cases 

American Freedom Def. Initiative v. Metro. Transp. Authority, 
815 F.3d 105 (2d Cir. 2016)  .............................................................  24 

American Humanist Ass’n v. McCarty, 
851 F.3d 521 (5th Cir. 2017)  ......................................................  40, 54 

Arizonans for Official English v. Ariz., 
520 U.S. 43 (1997)  ................................................................  17, 31, 34 

Ashcroft v. Mattis,  
431 U.S. 171 (1977)  ..........................................................................  19 

Bancorp Mortg. Co. v. Bonner Mall P’ship, 
513 U.S. 18 (1994)  ............................................................................  16 

Bayer v. Neiman Marcus Grp., Inc., 
861 F.3d 853 (9th Cir. 2017)  ............................................................  20 

Bender v. Williamsport Area Sch. Dist., 
475 U.S. 534 (1986)  ..........................................................................  15 

Bernhardt v. County of L.A., 
279 F.3d 862 (9th Cir. 2002)  ......................................................  31–32 

Bormuth v. Cty. of Jackson, 
870 F.3d 494 (6th Cir. 2017) (en banc)  ....................................  passim 

Brinsdon v. McAllen Indep. Sch. Dist., 
863 F.3d 338 (5th Cir. 2017)  ............................................................. 31 

Butler v. Dowd, 
979 F.2d 661 (8th Cir. 1992)  ............................................................  23 

Carey v. Piphus, 
435 U.S. 247 (1978)  ..............................................................  16, 19, 30 

Chicago & G.T. Ry. Co. v. Wellman, 
143 U.S. 339 (1892)  ..........................................................................  33 

Chicago United Indus., Ltd. v. City of Chicago, 
445 F.3d 940 (7th Cir. 2006)  ......................................................  25–26 

City of Mesquite v. Aladdin’s Castle, Inc., 
455 U.S. 283 (1982)  ....................................................................  28, 29 



VI 
 

Committee for the First Amendment v. Campbell, 
962 F.2d 1517 (10th Cir. 1992)  ........................................................  32 

County of Allegheny v. A.C.L.U., 
492 U.S. 573 (1989)  ..........................................................................  52 

Covenant Media of S.C., LLC v. City of North Charleston, 
493 F.3d 421 (4th Cir. 2007)  ............................................................  31 

Diffenderfer v. Central Baptist Church of Miami, Florida, Inc.,  
404 U.S. 412 (1972)  ..........................................................................  25 

Ermold v. Davis, 
855 F.3d 715 (6th Cir. 2017)  ............................................................  31 

Everson v. Board of Education of Ewing Township, 
330 U.S. 1 (1947)  ........................................................................  12, 35 

Fields v. Speaker of the Pa. H.R., 
251 F. Supp. 3d 772 (M.D. Pa. 2017)  ...................................  39, 45, 54 

Flanigan’s Enterprises, Inc. of Ga. v. City of Sandy Springs, Ga., 
868 F.3d 1248 (11th Cir. 2017) (en banc)  ................................  passim 

Flast v. Cohen, 
392 U.S. 83 (1968)  ......................................................................  15, 33 

Freedom From Religion Found., Inc. v. City of Green Bay, 
581 F. Supp. 2d 1019 (E.D. Wis. 2008)  .....................................  23–24 

Freedom from Religion Found. Inc. v. New Kensington Arnold Sch. 
Dist., 

832 F.3d 469 (3d Cir. 2016)  .......................................................  31, 32 

Friedman’s, Inc. v. Dunlap, 
290 F.3d 191 (4th Cir. 2002)  ............................................................  18 

Friends of the Earth, Inc. v, Laidlaw Envtl. Servs. (TOC), Inc., 
528 U.S. 167 (2000)  ..............................................................  25, 26, 29 

Galloway v. Town of Greece, 
681 F.3d 20 (2d Cir. 2012)  ...............................................................  47 

Golden v. Zwickler, 
394 U.S. 103 (1969)  ..........................................................................  34 

Hedgepeth ex rel. Hedgepeth v. Washington Metro. Area Transit Auth., 
386 F.3d 1148 (D.C. Cir. 2004)  ........................................................  21 



VII 
 

Knox v. Service Emps. Int’l Union, Local 1000, 
567 U.S. 298 (2012)  ....................................................................  26–27 

Kerrigan v. Boucher, 
450 F.2d 487 (2d Cir. 1971)  .............................................................  22 

Kremens v. Bartley, 
431 U.S. 119 (1977)  ..........................................................................  25 

Lee v. Weisman, 
505 U.S. 577 (1992)  ....................................................................  49, 50 

Lewis v. Continental Bank Corp.,  
 494 U.S. 472 (1990)  ...................................................................  25, 30 

Los Angeles Cty. v. Davis, 
440 U.S. 625 (1979)  ........................................................  11, 17, 19, 24 

Lund v. Rowan Cty. N.C., 
863 F.3d 268 (4th Cir. 2017)  ....................................................  passim 

Lynch v. Donnelly, 
465 U.S. 668 (1984)  ..........................................................................  52 

Marks v. United States, 
430 U.S. 188 (1977)  ..........................................................................  48 

Marrero-Méndez v. Calixto-Rodríguez, 
830 F.3d 38 (1st Cir. 2016)  ........................................................  53–54 

Marsh v. Chambers, 
463 U.S. 783 (1983)  ..................................................................  passim 

Massachusetts v. Oakes, 
491 U.S. 576 (1989)  ..........................................................................  25 

Memphis Cmty. School Dist. v. Stachura, 
477 U.S. 299 (1986)  ....................................................................  19, 30 

Moore v. Liszewski, 
838 F.3d 877 (7th Cir. 2016)  ......................................................  20, 21 

National Ass’n of Boards of Pharmacy v. Board of Regents of the Univ. 
Sys. of Ga., 

633 F.3d 1297 (11th Cir. 2011)  ........................................................  26 

National Black Police Ass’n v. District of Columbia, 
108 F.3d 346 (D.C. Cir. 1997)  ..........................................................  28 



VIII 
 

Norfolk S. Ry. Co. v. City of Alexandria, 
608 F.3d 150 (4th Cir. 2010)  ............................................................  19 

Powell v. McCormack, 
395 U.S. 486 (1969)  ....................................................................  10, 17 

Preiser v. Newkirk, 
422 U.S. 395 (1975) ...........................................................................  18 

Raines v. Byrd, 
521 U.S. 811 (1996)  ..........................................................................  15 

Rendelman v. Rouse, 
569 F.3d 182 (4th Cir. 2009)  ............................................................  32 

Roe v. Wade, 
410 U.S. 113 (1973)  ..........................................................................  30 

Santa Fe Indep. Sch. Dist. v. Doe, 
530 U.S. 290 (2000)  ..........................................................................  49 

Schilling v. Rogers, 
363 U.S. 666 (1960)  ..........................................................................  22 

Soto v. City of Cambridge, 
193 F. Supp. 3d 61 (D. Mass. 2016)  ...........................................  22–23 

Southern Pac. Terminal Co. v. Interstate Commerce Comm’n, 
219 U.S. 498 (1911)  ....................................................................  11, 24 

Steel Co. v. Citizens for a Better Env’t, 
523 U.S. 83 (1998)  ......................................................................  21, 32 

Town of Greece, N.Y. v. Galloway, 
134 S. Ct. 1811 (2014)  ..............................................................  passim 

Troiano v. Supervisor of Elections in Palm Beach County, Fla., 
382 F.3d 1276 (11th Cir. 2004)  ........................................................  25 

United States Parole Comm’n v. Geraghty,  
445 U.S. 388 (1980)  ..........................................................................  17 

United States v. W.T. Grant Co., 
345 U.S. 629 (1953)  ....................................................................  24, 28 

Utah Animal Rights Coal. v. Salt Lake City Corp., 
371 F.3d 1248 (10th Cir. 2004)  ................................................  passim 

Vasquez v. Los Angeles Cty., 



IX 
 

487 F.3d 1246 (9th Cir. 2007)  ............................................................  3 

Weinstein v. Bradford, 
423 U.S. 147 (1975) (per curiam)  ..............................................  29–30 

Constitution 
U.S. Const. art. III, § 2  .................................................................  passim 

Statutes 
28 U.S.C. § 1292 (2012)  ..........................................................................  2 
28 U.S.C. § 1331 (2012) ...........................................................................  2 
28 U.S.C. § 1343(a)(3) (2012)...................................................................  2 
42 U.S.C. § 1983 (2012)  ................................................................  passim 

Legislative History 
27 Cong. Rec. 5878 (1894)  ....................................................................  37 
23 Cong. Rec. 5571 (1892) ...................................................................... 37 
159 Cong. Rec. S3915 (daily ed. June 4, 2013)  ....................................  37 
161 Cong. Rec. S3313 (daily ed. May 23, 2015)  ...................................  37 
S. Rep. No. 32-276 (1853) ......................................................................  37 

Miscellaneous 
1 Dan B. Dobbs, Law of Remedies § 3.3(2) (2d ed. 1993)  ....................  20 

Black’s Law Dictionary (10th Ed. 2014)) …. ..................................  22, 52 

Brief Of Amici Curiae States of W. Va. And 20 Other States and the 
Governor of Ky. in Support of Petitioner, Rowan County, N.C. v. Lund, 

2017 WL 5564111 (U.S.)  ..................................................................  37 
Charles T. McCormick, Handbook on the Law of Damages, § 20 (1935).  
 ................................................................................................................. 23     

Exodus 20:3  …. .....................................................................................  42 
Ivan E. Bodensteiner & Rosalie Berger Levinson, Nominal damages, 2 
State and Local Government Civil Rights Liability § 2:28, Westlaw 
(database updated Nov. 2017)  ........................................................  33–34 
Office of the Chaplain, U.S. House of Representatives, Opening Prayer 
(Feb. 15, 2018), https://chaplain.house.gov/archive/ ..........................    12 
 
 



1 
 

PRELIMINARY STATEMENT 
 

Monk demands far more than a dollar from this Court. Section 

1983 allows plaintiffs to bring suit in federal court, but it could never 

alter a federal court’s Article III jurisdiction. By requesting nominal 

damages in a suit long dead and gone, Monk is trying to do just that. 

This Court must not allow Monk to bypass Article III to fight a practice 

ratified by time and history. 
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OPINION BELOW 

 
The unreported memorandum opinion of the United States 

District Court for the District of Ames regarding the Defendant-

Appellant’s motion to dismiss is reproduced at page 2 of the Joint 

Appendix.   

 

JURISDICTIONAL STATEMENT 
 

The United States District Court for the District of Ames had 

jurisdiction under 28 U.S.C. §§ 1331 and 1343(a)(3) (2012). The opinion 

of the United States District Court for the District of Ames was 

entered on December 1, 2017. J.A. 8. The Defendant-Appellant filed 

timely notice of interlocutory appeal. J.A. 1. This Court has appellate 

jurisdiction under 28 U.S.C. § 1292(b) (2012).  

 

CONSTITUTIONAL AND STATUTORY PROVISIONS 
 

This case involves Article III, § 2 to the United States 

Constitution, the First Amendment to the United States Constitution, 

and 42 U.S.C. § 1983 (2012). Article III states, in pertinent part, “The 

judicial power shall extend to all cases, in law and equity, arising 

under this Constitution.” U.S. Const. art. III, § 2. The First 

Amendment states, in pertinent part, “Congress shall make no law 
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respecting an establishment of religion.” U.S. Const. amend. I. These 

and other relevant provisions are reproduced in the Appendix.  

 

STANDARD OF REVIEW  
 

This Court reviews questions of mootness de novo. Vasquez v. 

Los Angeles Cty., 487 F.3d 1246, 1254 (9th Cir. 2007). Because 

Establishment Clause claims present questions of law, this Court 

reviews de novo. Id.  
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STATEMENT OF THE CASE 

 
Wendell’s Prayer Practice 

In 2013, the Wendell Town Council began opening its sessions 

with a brief ceremonial prayer offered by its councilmembers. J.A. 2. 

These prayers touched upon both religious and secular themes, with 

councilmembers often asking for “guidance and wisdom in the 

discharge of their duties.” J.A. 3. Some councilmembers specifically 

asked for assistance in governing, praying “Dear Lord, please give us 

wisdom and courage to do your will and to do what is right and just for 

the people of this town.” J.A. 11.  

Infrequently, religious imagery featured more heavily in the 

prayers. Id. (“[B]less this town and its council, that we can hold you, 

the one true God . . . close to us as we go about our business.”). One 

councilmember spoke before a session was called to order, J.A. 3,  

saying “let us pray, Holy Spirit, open our hearts to your love and your 

grace, and enable us to spread the good word of peace and prosperity to 

all those who need it in these desperate times.” J.A. 11.  

While the prayers differed, one theme remained constant: each 

prayer expressed a genuine desire to do what was best for the people of 

Wendell. See, e.g., id. (“Help us stand for the defenseless and protect 

the weak . . . .”); id. (“Please grant us the compassion of your son Jesus 
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Christ so that we can lift up those around us and preserve peace in our 

time.”). 

The council did not police the content of these prayers, but 

allowed members to speak in the manner they found most meaningful. 

See id. Not all prayers contained religious references, but those that 

did all referenced Christianity. J.A. 3.  

After the prayer, the Council would call the meeting to order. Id. 

The Council meetings would usually host around a dozen constituents, 

but when deliberating controversial issues, the Council could attract a 

capacity crowd of one hundred guests. Id. Constituents were free to 

arrive late and depart as they wished. J.A. 12. At a regular meeting, 

the Council would hear from civil servants and community advocates. 

J.A. 3. The Council, as the town’s chief legislative body, J.A. 10, would 

discuss and vote on town ordinances, sometimes after receiving 

comments from constituents. Id.  

Wendell Takes Action 
 
In March and April 2016, the Council held several meetings to 

respond to a disturbing series of hate crimes targeted at Wendell’s 

Muslim residents. J.A. 12. The Council sought public comment on how 

to best prevent future attacks and make Wendell’s Muslim community 

feel safe and included. Id. These meetings began like any other, with 

prayers that helped lend gravity to the subsequent proceedings. See, 
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e.g., J.A. 11 (“Help us please to bring the people together, united 

around a message of hope and of love.”).  

Felix Monk, a professor of religious studies at Wendell City 

College, attended some of these meetings. J.A. 12. Monk proposed a 

police training initiative that would foster better relations between the 

town’s police and Muslim residents, so that those residents would feel 

comfortable turning to the police in times of need. Id. The Council 

endorsed Monk’s program, and asked Monk to counsel the police 

department as they implemented the changes. Id. 

Monk Challenges the Prayer Practice 
 

After these meetings, Monk approached several 

councilmembers. Id. Monk asked them to abandon the prayer practice, 

which he argued sent “an unintended exclusionary signal to religious 

minorities.” Id. Monk explained that he was “anti-religious” and that 

“organized religion has caused more harm than good in the world.” J.A. 

13. 

Councilmen Charles Gansford and Ralph Williams listened to 

Monk’s views, but told him they disagreed with his conclusion. Id. 

Councilwoman Mary King reacted more strongly and suggested that 

Monk’s particular views made him ill-suited to judge the practice. Id.  
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After these conversations, the Council continued the practice. Id. 

No members of the Council had any further discussions with Monk, 

nor did they take any retaliatory action against him. See id. 

A few months passed. In February 2017, Monk filed a § 1983 

suit against the city, alleging that the practice violated the 

Establishment Clause. J.A. 13–14. Monk requested injunctive and 

declaratory relief, as well as nominal damages, attorney’s fees, and 

“any other relief the Court deems just and proper.” J.A. 14–15. 

The Prayer Practice Ends 
 

After Monk sued, the Council began debating the future of its 

prayer practice. On May 4, 2017, nearly three months after Monk sued, 

the Council held an open meeting and solicited public comment. J.A. 5. 

A number of constituents argued for and against the prayer practice. 

Id.  

On May 15, 2017, the Council voted 6-1 to formally end the 

practice. J.A. 18. Only Councilwoman Mary King dissented. Id. While 

the councilmembers thought the practice comported with the 

Establishment Clause, they decided it was in the best interest of the 

community to open meetings with a more general invocation. Id.  

The Council’s new ordinance calls for “an invocation consisting 

of a non-sectarian statement of purpose and good will.” Id. It prohibits 
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sectarian prayer, but will not punish councilmembers for incidental 

references to religion in a predominantly non-sectarian prayer. Id.  

Since ending the legislative prayer practice, all Wendell 

councilmembers have complied with the ordinance. J.A. 17. Council 

chair Ralph Williams’ invocation is representative of the new 

approach:  

We will all work to do our very best for you, to live up to 
the trust you have placed in us as public officials. For 
those who pray, we ask that you pray for us, that we 
might govern fairly and wisely. For those who don’t, we 
hope for your support and your good will, too. 

 
J.A. 16. 

 
The Lawsuit Continues 

 
After ending the practice, the Town moved to dismiss Monk’s 

lawsuit for mootness and for failure to state a claim under the 

Establishment Clause. J.A. 5. Monk has conceded that his claims for 

declaratory and injunctive relief are moot. Id. Indeed, Monk is satisfied 

with the new practice, which mirrors the suggestions he originally 

made in 2016. Compare J.A. 18 with J.A. 13. Additionally, Monk 

believes the Council enacted its new policy in good faith, and will 

honor its commitment to inclusiveness going forward. J.A. 6.  

But Monk continues to press his claim for nominal damages 

because he feels that it is important for a court to say “that the prior 

practice violated the Establishment Clause.” Id. The United States 
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District Court for the District of Ames ultimately denied the Town’s 

motion to dismiss. J.A. 7–8. The district court noted “the complexity of 

the legal issues presented,” J.A. 8, and certified the order for 

interlocutory appeal. Id. 
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SUMMARY OF ARGUMENT 
 

Felix Monk asked the Wendell Town Council to stop allowing 

councilmembers to deliver brief, primarily Christian, prayers before 

council meetings. Because the Council’s custom simply reflected our 

nation’s longstanding tradition of legislative prayer, the Council 

declined to change its practice. Monk sued in federal court to do 

through power what he could not do through persuasion. The Council 

stepped back, asked the town what it thought, and ultimately changed 

its practice. Monk got what he wanted; he concedes his claims for 

injunctive and declaratory relief are moot. But still, Monk presses his 

remaining claim for nominal damages in an attempt to label Wendell’s 

former prayer practice unconstitutional.  

I. Article III of the Constitution instructs every federal court to 

inquire into its own jurisdiction before proceeding to the merits of a 

case. Because Monk’s suit does not meet Article III’s case or 

controversy requirement, he fails that threshold inquiry.  

Monk’s case is moot. Federal courts must dismiss for mootness 

when a case is no longer live or when the parties have no legal 

interests remaining in the outcome. See Powell v. McCormack, 395 

U.S. 486, 496 (1969). Because the Council ended its prayer practice, 

Monk no longer suffers an alleged injury under the Establishment 



11 
 

Clause. Nor does he retain a legally cognizable interest in the case’s 

outcome. Awarding Monk one dollar would have no practical effect on 

the legal rights and obligations of the parties. Instead, a nominal 

damages award would decree the Council’s former practice 

unconstitutional, giving Monk the very declaratory relief that he 

concedes he cannot claim. 

Nominal damages could only save Monk’s case from mootness if 

the challenged conduct were likely to recur. When a defendant 

willingly changes its disputed conduct, a federal court may retain 

jurisdiction only if the conduct is likely to recur, Los Angeles Cty. v. 

Davis, 440 U.S. 625, 631 (1979),  or if the case is capable of repetition, 

yet evading review, Southern Pac. Terminal Co. v. Interstate Commerce 

Comm’n, 219 U.S. 498, 514 (1911). Neither prospect is likely here. The 

Council carefully deliberated over how to address Monk’s concerns, 

changed its practice in good faith, and has steadfastly followed its new 

ordinance.  

Because this case is moot, a decision on the merits would amount 

to an advisory opinion. Ruling that Monk’s nominal damages claim 

saves this case from mootness would allow plaintiffs to evade Article 

III jurisdiction, avoiding mootness simply by including nominal 

damages claims in every complaint. And in this case, retaining 

jurisdiction would force this Court to adjudicate a constitutional issue 
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on a set of moot facts. Constitutional questions must be adjudicated on 

the basis of live controversies, not abstract hypotheticals. 

No justiciable question is presented here. Because Monk’s claim 

does not satisfy the case or controversy requirement of Article III, this 

Court must dismiss Monk’s case for lack of subject matter jurisdiction.  

II. Prayer before legislative sessions has coexisted with the 

Establishment Clause for the entirety of our nation’s history. On 

September 25, 1789, the First Congress appointed a chaplain to offer a 

brief ceremonial prayer before each congressional session. Marsh v. 

Chambers, 463 U.S. 783, 788 (1983). Three days later, that same 

Congress finalized the language of the Bill of Rights. Id. The 

Establishment Clause of the First Amendment, as incorporated 

against the states in Everson v. Board of Education of Ewing 

Township, 330 U.S. 1 (1947), forbids our government from making any 

“law respecting an establishment of religion.” U.S. Const. amend. I. 

The practice that began in Congress in 1789 continues unbroken today. 

See Office of the Chaplain, U.S. House of Representatives, Opening 

Prayer (Feb. 15, 2018), https://chaplain.house.gov/archive/.  

Because legislative prayer occupies a unique place in our 

country’s history, evaluating the constitutionality of a legislative 

prayer practice requires a unique approach. This Court must 

determine whether the Wendell Town Council’s practice of opening 



13 
 

sessions with a brief ceremonial prayer led by a councilmember “fits 

within the tradition long followed in Congress and the state 

legislatures,” Town of Greece, N.Y. v. Galloway, 134 S. Ct. 1811, 1819 

(2014). Wendell’s legislative prayer practice fits within this tradition 

for three reasons. 

First, legislatures at all levels have long employed legislator-led 

prayer, and continue to do so today. Legislator-led prayer provides the 

same ceremonial benefit as legislative prayer offered by a chaplain or 

any other member of the community.  

Second, the Supreme Court has blessed each relevant feature of 

Wendell’s practice. The council’s use of sectarian language obeys 

constitutional constraints. The council’s invocation of exclusively 

Christian prayers reflects the personal faith of councilmembers, not a 

policy of discrimination. And, absent a discriminatory motive, the 

council may retain control of who delivers the prayers.  

Finally, Wendell’s practice does not coerce participation through 

either informal pressure or formal measures. None of the 

circumstances surrounding the prayer practice resulted in sufficient 

pressure to constitute informal coercion. Nor did Wendell’s practice 

employ the measures that have long marked formal state coercion of 

religious participation. 
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Because Wendell’s case fits within the tradition long observed by 

our legislatures, Wendell’s practice is constitutional. This Court must 

reverse and remand with instructions to dismiss. 
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ARGUMENT 

 
I. MONK’S CLAIM FOR NOMINAL DAMAGES IS NOT 

JUSTICIABLE.  
 

“No principle is more fundamental to the judiciary’s proper role 

in our system of government than the constitutional limitation of 

federal-court jurisdiction to actual cases or controversies.” Raines v. 

Byrd, 521 U.S. 811, 818 (1996) (citations omitted). Federal courts may 

only exercise the power delegated to them by Article III of the 

Constitution. Bender v. Williamsport Area Sch. Dist., 475 U.S. 534, 541 

(1986) (citing Marbury v. Madison, 5 U.S. (1 Cranch) 137, 173–180 

(1803)). Article III limits the federal judicial power to deciding “cases” 

or “controversies.” U.S. Const. art. III, § 2. Every federal court has a 

“special obligation” to inquire into its own jurisdiction throughout the 

life of a lawsuit. Bender, 475 U.S. at 541. This obligation assumes a 

“special importance” when the case presents a constitutional question. 

Id. at 541–42. 

Article III’s “case” or “controversy” requirement gives rise to the 

justiciability doctrines, including standing, mootness, and advisory 

opinion. Flast v. Cohen, 392 U.S. 83, 95 (1968). Standing ensures that 

only justiciable cases enter court. Mootness ensures that only 

justiciable cases remain there. And the prohibition against advisory 

opinions ensures that only justiciable cases are decided. 
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For nearly 150 years, § 1983 has provided plaintiffs a federal 

forum to vindicate violations of their constitutional rights under color 

of law. 42 U.S.C. § 1983 (2012). Because some wrongs are hard to 

quantify, § 1983 allows plaintiffs to sue for nominal damages. See 

Carey v. Piphus, 435 U.S. 247, 266 (1978). But, like all statutory rights 

of action, claims brought under § 1983 are subject to Article III. “[N]o 

statute could authorize a federal court to decide the merits of a legal 

question not posed in an Article III case or controversy.” Bancorp 

Mortg. Co. v. Bonner Mall P’ship, 513 U.S. 18, 21 (1994). By asking 

this Court to decide his nonjusticiable nominal damages claim, Monk is 

asking the Court to do just that.  

Two justiciability doctrines require that this Court dismiss 

Monk’s claim for nominal damages. First, Monk’s case is moot. The 

issue is no longer live, Monk retains no legally cognizable interest in 

the outcome, and the challenged practice will not recur. No binding 

precedent requires this Court to hold otherwise. Second, because 

Monk’s case is moot, any decision on the merits would amount to an 

advisory opinion. Ruling on a nonjusticiable question would allow 

plaintiffs to manipulate this Court’s jurisdiction, and would force this 

Court to unnecessarily adjudicate a constitutional question. 
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A. Monk’s case is moot.  
 

The Supreme Court has described mootness as “the doctrine of 

standing set in a time frame: The requisite personal interest that must 

exist at the commencement of the litigation (standing) must continue 

throughout its existence (mootness).” United States Parole Comm’n v. 

Geraghty, 445 U.S. 388, 397 (1980) (citation omitted). An “actual 

controversy must be extant at all stages of review, not merely at the 

time the complaint is filed.” Arizonans for Official English v. Ariz., 520 

U.S. 43, 67 (1997) (quoting Preiser v. Newkirk, 422 U.S. 395, 401 

(1975)). A case is moot if it is no longer “live” or the parties “lack a 

legally cognizable interest” in the outcome. Powell v. McCormack, 395 

U.S. 486, 496 (1969). 

Now that the Council has provided the relief Monk sought, 

nominal damages cannot breathe life into this moot case. First, the 

issues are no longer live. Second, Monk lacks a legally cognizable 

interest in the outcome. Third, the Town Council’s new ordinance has 

“completely and irrevocably eradicated the effects of the alleged 

violation,” and “‘there is no reasonable expectation . . .’ that the alleged 

violation will recur,” Los Angeles Cty. v. Davis, 440 U.S. 625, 631 

(1979) (citations omitted). Fourth, no binding precedent mandates that 

nominal damages can sustain Monk’s claim. 
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1. Monk’s case is no longer live.  
 

“[A]n actual controversy must be extant at all stages of review.” 

Preiser v. Newkrick, 422 U.S. 395, 401–02 (1975) (citations omitted). 

“[W]hen the claimant receives the relief he or she sought to obtain 

through the claim,” the claim is moot. See Friedman’s, Inc. v. Dunlap, 

290 F.3d 191, 197 (4th Cir. 2002) (citation omitted). To determine 

whether a case is live, a court does not confine its review to the four 

corners of the complaint; instead, it must examine the present state of 

the controversy.  

Monk’s case is not live. All the relevant facts have changed since 

Monk filed suit. The Council has abandoned its former legislative 

prayer practice after a period of thoughtful deliberation. J.A. 5. It has 

adopted an ordinance that codifies a new, different invocation policy. 

J.A. 18. Monk does not dispute the constitutionality of the new policy, 

J.A. 5, nor does he argue that any councilmember’s invocation since 

the new ordinance was adopted violated the Constitution. J.A. 17. In 

fact, Monk agrees that the Council adopted the new ordinance in good 

faith. J.A. 6. He stipulates that the Council is serious about 

maintaining an inclusive approach to the invocation practice and has 

no plans to modify the new ordinance. J.A. 6, 17. Monk’s case is dead.  
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2. Monk lacks a legally cognizable interest in the 
outcome.  

 
Monk’s remaining claim for nominal damages does not give him 

a “legally cognizable interest.” Davis, 440 U.S. at 631. “Emotional 

involvement in a lawsuit is not enough to meet the case-or-controversy 

requirement; were the rule otherwise, few cases could ever become 

moot.” Ashcroft v. Mattis, 431 U.S. 171, 172–73 (1977) (per curiam).  

Parties have no legally cognizable interest where a court’s “resolution 

of an issue could not possibly have any practical effect on the outcome 

of the matter.” Norfolk S. Ry. Co. v. City of Alexandria, 608 F.3d 150, 

161 (4th Cir. 2010). Monk's claim for nominal damages does not have 

the practical effect that other claims for money damages have. In fact, 

awarding Monk nominal damages would be tantamount to awarding 

him declaratory relief.  

a. Awarding Monk nominal damages would have 
no practical effect in this case.  

 
Section 1983 allows plaintiffs to bring nominal damages claims 

alongside compensatory damages claims so that plaintiffs who cannot 

prove compensable injury can still vindicate their constitutional rights. 

See Carey, 435 U.S. at 266; Memphis Cmty. School Dist. v. Stachura, 

477 U.S. 299, 308 n.11 (1986) (holding that nominal damages can 

remedy a constitutional violation that has caused no “actual, provable 

injury”). But even when authorized by § 1983, nominal damages 
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awards cannot vindicate challenged conduct if “the legal rights and 

obligations of the parties” cannot be affected. See Utah Animal Rights 

Coal. v. Salt Lake City Corp., 371 F.3d 1248, 1266 (10th Cir. 

2004) (McConnell, J., concurring). Because awarding Monk nominal 

damages would have no practical effect, Monk’s case is moot.  

Not all money damages are created equal. A claim for 

compensatory damages can save a case from mootness because it has 

“real legal effect: the plaintiff is made whole and the defendant pays 

the costs of its misconduct,” id. at 1267. Conversely, nominal damages 

are “damages in name only,” 1 Dan B. Dobbs, Law of Remedies § 3.3(2), 

at 294 (2d ed. 1993). Some courts do not even categorize all nominal 

damages awards as “legal” relief. See, e.g., Bayer v. Neiman Marcus 

Grp., Inc., 861 F.3d 853, 863 (9th Cir. 2017) (characterizing an award 

for nominal damages under Title VII as equitable relief). Functionally, 

an award for nominal damages “is no damages award at all.” Moore v. 

Liszewski, 838 F.3d 877, 879 (7th Cir. 2016).  

But a surviving claim for nominal damages is not always a dead 

letter. For instance, a claim for nominal damages can save a case from 

mootness where the plaintiff appeals the trial court’s dismissal of a 

separate claim for compensatory damages. See Utah, 371 F.3d at 1264 

n.2 (McConnell, J., concurring). Nominal damages in these cases are 

“rescue operation[s]” for plaintiffs who sued for substantial money 
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damages but failed to prove actual harm. Moore, 838 F.3d at 879 

(citation omitted). Monk’s nominal damages claim has nothing to 

rescue.  

Now that the Council has changed its prayer practice, an award 

of nominal damages would have no practical effect. Monk brought his 

claim for nominal damages alongside claims for injunctive and 

declaratory relief; from the outset, he failed to plead compensatory 

damages. J.A. 14–15. Though Monk also requested attorney’s fees, “the 

prospect of attorney’s fees does not affect whether the underlying claim 

is justiciable.” Utah, 371 F.3d at 1269 (McConnell, J., concurring). 

Finally, while Monk pleaded “any other relief that the Court deems 

just and proper,” J.A. 15, jurisdiction cannot rest on so thin a reed. See 

Hedgepeth ex rel. Hedgepeth v. Washington Metro. Area Transit Auth., 

386 F.3d 1148, 1152 n.2 (D.C. Cir. 2004) (“[E]ven if damages could be 

awarded pursuant to judicial discretion under Rule 54(c), the possible 

availability of such relief would not establish standing or defeat 

mootness objections.”).   

Practically speaking, an award of nominal damages would offer 

Monk only “psychic satisfaction,” Steel Co. v. Citizens for a Better Env’t, 

523 U.S. 83, 107 (1998). But “psychic satisfaction is not an acceptable 

Article III remedy.” Id. 
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b. Awarding Monk nominal damages would be 
akin to awarding declaratory relief. 

 
Because the town ended its challenged practice and injunctive 

relief is no longer available, Monk’s claim for nominal damages is 

functionally a plea for declaratory judgment. Declaratory judgments 

are “binding adjudication[s] that establish[] the rights and other legal 

relations of the parties without providing for or ordering enforcement.” 

Judgment, Black’s Law Dictionary (10th ed. 2014). Monk continues to 

pursue his claim “to establish that the prior practice violated the 

Establishment Clause,” J.A. 6. In other words, he seeks declaratory 

judgment. 

Claims for nominal damages, when brought as duplicative 

claims for declaratory relief, cannot create federal jurisdiction. The 

Declaratory Judgments Act expanded the remedies available to 

litigants, but did not extend federal jurisdiction. See Schilling v. 

Rogers, 363 U.S. 666, 677 (1960). In Kerrigan v. Boucher, 450 F.2d 487 

(2d Cir. 1971), the Second Circuit dismissed a claim for declaratory 

relief as moot. Id. at 489–90. The court then dismissed the 

accompanying claim for nominal damages because it was “clearly 

incidental to the relief sought.” Id.; see also Soto v. City of Cambridge, 

193 F. Supp. 3d 61, 70–72 (D. Mass. 2016) (holding nominal damages 

claim moot because “it would be inconsistent to allow the case to go 
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forward while finding that the request for declaratory relief . . . was 

moot”).  

The similarities between a claim for nominal damages and a 

claim for declaratory judgment have been widely noted. See Flanigan’s 

Enterprises, Inc. of Ga. v. City of Sandy Springs, Ga., 868 F.3d 1248, 

1268 n.22 (11th Cir. 2017) (en banc) (finding no reason to treat a claim 

for nominal damages differently from a claim for declaratory relief, for 

justiciability purposes); Utah, 371 F.3d at 1265 (McConnell J., 

concurring) (“Nominal damage awards serve essentially the same 

function as declaratory judgments.”); Butler v. Dowd, 979 F.2d 661, 

673 (8th Cir. 1992) (noting that nominal damages awarded to § 1983 

plaintiff “amount[ed] to an implicit declaration of the same things that 

plaintiffs are requesting in their motion for declaratory relief”); 

Charles T. McCormick, Handbook on the Law of Damages § 20, at 85 

(1935) (describing an award of nominal damages as a “judicial 

declaration”). 

Just as Monk’s overt claim for declaratory relief could not save 

his moot case, nor can his declaratory relief claim in disguise. “[F]or 

justiciability purposes, there is no reason to treat nominal and 

declaratory relief differently.” Freedom From Religion Found., Inc. v. 

City of Green Bay, 581 F. Supp. 2d 1019, 1030 (E.D. Wis. 2008) 

(dismissing nominal damages claim as moot where declaratory and 
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injunctive relief claims had already been mooted after city enacted 

moratorium on nativity scene in front of city hall). So Monk’s nominal 

damage claim, like his declaratory judgment claim, is moot.  

3. The Council’s conduct will not recur. 
 

Federal courts can retain jurisdiction over a moot case in two 

exceptional situations: (1) when a defendant has voluntarily ceased its 

challenged conduct, but there is a reasonable expectation that the 

conduct will recur, United States v. W.T. Grant Co., 345 U.S. 629, 633 

(1953), and (2) when the claim is “capable of repetition, yet evading 

review,” Southern Pac. Terminal Co. v. Interstate Commerce Comm’n, 

219 U.S. 498, 514 (1911). Neither exception applies here. 

a. The Council voluntarily ended and will not 
resume its challenged practice. 

 
When a defendant has voluntarily ceased its challenged conduct, 

a case is moot if “interim relief or events have completely and 

irrevocably eradicated the effects of the alleged violation” and “‘there is 

no reasonable expectation . . .’ that the alleged violation will recur,” 

Davis, 440 U.S. at 631 (citation omitted). Monk suffers no “ongoing 

harm” or “lingering effect[s]” of the former prayer practice, American 

Freedom Def. Initiative v. Metro. Transp. Authority, 815 F.3d 105, 110 

(2d Cir. 2016). So the only remaining inquiry is whether the Council’s 

legislative prayer practice will recur.  
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Typically, defendants bear a “formidable” burden of showing 

that they will not repeat abandoned conduct, Friends of the Earth, Inc. 

v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 170 (2000). But 

where a government defendant changes its behavior, the Supreme 

Court has almost always held that changed conduct moots the case. 

See, e.g., Lewis v. Continental Bank Corp., 494 U.S. 472, 474 

(1990); Diffenderfer v. Central Baptist Church of Miami, Florida, 

Inc., 404 U.S. 412, 415 (1972). Statutory changes––like Wendell’s new 

ordinance––usually moot a case, even if the legislative body can 

theoretically resume the challenged conduct. See, e.g., Massachusetts v. 

Oakes, 491 U.S. 576, 582–84 (1989) (dismissing as moot challenge to 

Massachusetts statute because statute amended while litigation 

pending); Kremens v. Bartley, 431 U.S. 119, 127, 131–32 (1977) 

(dismissing as moot challenge to Pennsylvania statute because 

challenged provisions repealed while litigation pending). In fact, some 

circuits have held that a government actor’s voluntary cessation 

creates “a rebuttable presumption that the objectionable behavior will 

not recur,” Troiano v. Supervisor of Elections in Palm Beach County, 

Fla., 382 F.3d 1276, 1283 (11th Cir. 2004). This presumption extends 

to claims brought against government defendants under § 1983. See, 

e.g., Chicago United Indus., Ltd. v. City of Chicago, 445 F.3d 940, 947 

(7th Cir. 2006) (observing that the presumption is animated by the 
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respect “that the federal government owes state and local 

governments”). 

Courts retain rarely jurisdiction in cases where a government 

actor has voluntarily ceased its challenged conduct. The Eleventh 

Circuit has articulated three factors to determine when a court should 

proceed to dismiss such cases moot. First, the change in government 

policy must be “the result of substantial deliberation,” not an attempt 

to manipulate the court’s jurisdiction. National Ass’n of Boards of 

Pharmacy v. Board of Regents of the Univ. Sys. of Ga., 633 F.3d 1297, 

1310 (11th Cir. 2011). Second, the cessation must be “unambiguous.” 

Id. Third, the government actor must have “consistently maintained 

its commitment to the new policy or legislative scheme.” Flanigan’s, 

868 F.3d at 1257 (citing National Ass’n, 633 F.3d at 1310). The Council 

substantially deliberated over its new policy, unambiguously 

proscribed the former prayer practice, and has faithfully adhered to its 

ordinance. Wendell’s former legislative prayer practice cannot 

“reasonably be expected to recur,” Laidlaw, 528 U.S. at 170.  

First, the Council substantially deliberated over its change in 

practice. Both the “timing of the repeal” and the “procedures used in 

enacting it” are instructive. Flanigan’s, 868 F.3d at 1257. 

The Council changed its prayer practice in “good faith,” J.A. 6, 

after careful deliberation, see J.A. 5. In Knox v. Service Emps. Int’l 
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Union, Local 1000, 567 U.S. 298 (2012), the Supreme Court held that 

the case was not moot in part because the defendant union had 

reflexively changed its conduct immediately following grant of 

certiorari. Id. at 307. But here, the Council spent three months 

considering and debating its new ordinance after Monk filed his 

complaint. See J.A. 5. The Council welcomed spirited public debate, 

and “[n]umerous witnesses,” including Councilmembers, strongly 

voiced opinions on both sides, id. The Council then reflected on the 

issue until its next biweekly meeting before enacting the new 

ordinance in open session, id., more than six months before the district 

court’s adverse judgment, see J.A. 5, 8. The Council did not change its 

behavior to evade federal jurisdiction.  

Second, the Council’s new ordinance is unambiguous. In 

Flanigan’s Enterprises, Inc. of Georgia v. City of Sandy Springs, 

Georgia, 868 F.3d 1248 (11th Cir. 2017), the Eleventh Circuit held that 

Sandy Springs had unambiguously changed its conduct because, while 

the city defended its conduct as constitutional, it had also “enacted a 

full and public repeal of the challenged provision.” Id. at 1262. Here, 

the Wendell Town Council vigorously defends the constitutionality of 

its former prayer practice. Nonetheless, the Council’s new ordinance 

forbids the sectarian prayers Monk challenged, see J.A. 18. The new 

ordinance clearly contrasts what is permitted––“invocation[s] 
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consisting of a non-sectarian statement of purpose and good will”––

with what is not––“sectarian prayers during legislative sessions.” See 

id. The record shows that councilmembers understand what this 

means. For instance, Council chair Ralph Williams delivered an 

invocation on May 15, 2017 that asked both “those who pray” and 

“those who don’t” for their good wishes. See J.A. 16. The new 

ordinance’s parameters are clear.  

Third, the Council has remained committed to its new 

legislative prayer practice, and will not “return to [its] old ways,” W.T. 

Grant, 345 U.S. at 632. To find that an alleged violation will recur in 

the statutory context, there must be evidence that reenactment is 

likely. See National Black Police Ass’n v. District of Columbia, 108 F.3d 

346, 349 (D.C. Cir. 1997). 

In City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283 (1982), 

the Supreme Court declined to dismiss for mootness partly because 

Mesquite’s “repeal of the objectionable language would not preclude it 

from reenacting precisely the same provision.” Id. at 289. Mesquite had 

previously repealed and reenacted ordinances to avoid court 

judgments, and it had also admitted to the Court its intent to reenact 

the challenged ordinance. See id. Wendell lacks such a history. The 

parties have jointly stipulated that the Council has no plans to modify 

its new ordinance, J.A. 17. Monk himself “acknowledges that the 
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Council has changed its practice in good faith.” J.A. 6. And while 

Mesquite simply repealed the challenged language, the Wendell Town 

Council actually replaced its informal practice with an ordinance, 

barring its old behavior with legislative force, see J.A. 18.  

The record reflects the Council’s commitment to its new practice. 

Since the new ordinance was enacted in May 2017, all Council 

meetings have begun “with non-sectarian statements of purpose and 

good will” instead of Christian prayers. J.A. 17. No councilmember has 

violated the ordinance. All councilmembers––even the one who voted 

against the ordinance––have “delivered invocations that comply with 

the resolution.” See id. Even Monk “admits that the Council is serious 

about taking a more inclusive approach to the invocation going 

forward.” J.A. 6. Accordingly, this Court cannot “reasonably” expect 

the Council’s challenged prayer practice will recur, Laidlaw, 528 U.S. 

at 170. 

b. Monk’s case is not capable of repetition, yet 
evading review. 

 
Claims “capable of repetition, yet evading review” can avoid 

mootness when (1) “there is a reasonable expectation that the same 

complaining party w[ill] be subject[] to the same action again,” and (2) 

“the conduct at issue was too short to be fully litigated prior to its 

cessation.” See Weinstein v. Bradford, 423 U.S. 147, 149 (1975) (per 

curiam). For example, cases involving pregnancy present a “classic 
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justification for a conclusion of nonmootness” because “pregnancy often 

comes more than once to the same woman,” and “the normal 266-day 

human gestation period is so short that the pregnancy will come to 

term before the usual appellate process is complete.” Roe v. Wade, 410 

U.S. 113, 125 (1973). By contrast, because the Council has changed its 

practice by ordinance, and because no intent to revive its former 

practice “appear[s] on this record,” there is no “reasonable expectation” 

that Monk will be subjected to the same conduct in the future, see 

Lewis, 494 U.S. at 481. And Monk’s alleged injury is not inherently 

time-sensitive; in the unlikely event that the Council returns to its 

former practice, Monk would have plenty of time to sue. 

4. No binding precedent requires retaining 
jurisdiction over Monk’s case. 

 
No Supreme Court precedent dictates that a claim for nominal 

damages saves this case from mootness. Carey v. Piphus, 435 U.S. 247 

(1978), and Memphis Community School District v. Stachura, 477 U.S. 

299 (1986), held that nominal damages can remedy constitutional 

violations that cause no actual or provable injury. Carey, 435 U.S. at 

266; Memphis, 477 U.S. at 308 n.11. But these cases provide little 

guidance here. In both cases, plaintiffs requested nominal and 

compensatory damages from the outset, and compensatory damages 

claims remained live throughout the litigation. See id. at 308 n.11, 313; 

Carey, 435 U.S. at 266. In fact, Supreme Court dicta has suggested 
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that not all nominal damages claims can save a case from mootness, 

see Arizonans, 520 U.S. at 71 (indicating that a claim for nominal 

damages asserted late in the case to avoid mootness “bore close 

inspection”). The Supreme Court has never held that a claim for 

nominal damages can make a moot case justiciable. 

The Eleventh Circuit, sitting en banc, held that a claim for 

nominal damages can save a moot case only if the relief will have a 

practical effect on the rights of the parties, Flanigan’s, 868 F.3d at 

1270. In doing so, the circuit simply applied longstanding, 

fundamental Article III justiciability principles. But a majority of 

circuits have held the opposite: that a claim for nominal damages, by 

its mere presence, can save a case from mootness. See, e.g., Brinsdon v. 

McAllen Indep. Sch. Dist., 863 F.3d 338, 345 (5th Cir. 2017), as revised 

(July 3, 2017); Freedom from Religion Found. Inc. v. New Kensington 

Arnold Sch. Dist., 832 F.3d 469, 481–82 (3d Cir. 2016).  

This adverse authority is unpersuasive. Many courts analyzing 

the issue have conflated nominal damages with substantial damages. 

See, e.g., Ermold v. Davis, 855 F.3d 715, 719 (6th Cir. 2017) 

(supporting its conclusion with caselaw about money damages 

generally, not nominal damages specifically); Covenant Media of S.C., 

LLC v. City of North Charleston, 493 F.3d 421, 429 n.4 (4th Cir. 2007) 

(same); Bernhardt v. County of L.A., 279 F.3d 862, 872–73 (9th Cir. 



32 
 

2002) (citing caselaw with live claims for compensatory and punitive 

damages as well as nominal damages); Committee for the First 

Amendment v. Campbell, 962 F.2d 1517, 1527 (10th Cir. 1992) (citing 

caselaw with live claims for compensatory damages and other forms of 

effectual relief).  

Because of stare decisis, these precedents bind the majority of 

circuits. Compare Utah, 371 F.3d at 1257–58 (10th Cir. 2004) 

(McConnell, J.) (majority opinion) (holding nominal damages that had 

no practical effect saved a case from mootness because of stare decisis) 

with id. at 1267–69 (McConnell, J., concurring) (urging Tenth Circuit 

to overrule its own precedent). Later panels, in turn, fail to 

substantively address the question. See, e.g., Rendelman v. Rouse, 569 

F.3d 182, 187 (4th Cir. 2009) (citing precedent without elaboration). 

But this Court should grant “no precedential effect” to these “drive-by 

jurisdictional rulings,” Steel Co., 523 U.S. at 91 (affording no weight to 

jurisdictional determinations that were “assumed without discussion”). 

The question is “nothing more than a self-perpetuating myth.” New 

Kensington, 832 F.3d at 487 (Smith, J., concurring dubitante). 

B. Any decision on the merits would amount to an 
advisory opinion. 

 
Because Article III mandates that federal courts may only 

exercise jurisdiction “in the last resort, and as a necessity,” federal 

courts must refrain from ruling on nonjusticiable cases to avoid issuing 
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advisory opinions, Chicago & G.T. Ry. Co. v. Wellman, 143 U.S. 339, 

345 (1892). The Supreme Court has noted that “the oldest and most 

consistent thread in the federal law of justiciability is that the federal 

courts will not give advisory opinions.” Flast, 392 U.S. at 96 (citation 

omitted). This doctrine is “consistent with a system of separated 

powers,” and ensures that judges rule only on cases “traditionally 

thought to be capable of resolution through the judicial process.” Id.  at 

97. If the case is not live, the parties have no legal interests remaining, 

and the challenged conduct will not recur, then a court has nothing left 

to decide. In Monk’s case, the advisory opinion doctrine mandates 

dismissal. Holding otherwise could have significant consequences for 

the federal judiciary. 

1. Issuing an advisory opinion on Monk’s case would 
allow plaintiffs to manipulate federal 
jurisdiction. 

 
Allowing Monk’s claim to proceed would induce attorneys to 

continue litigating otherwise moot claims. This fear is not 

unsubstantiated. One treatise on litigating against state and local 

governments includes a “Practice Tip” suggesting that attorneys “may 

wish to assert a claim for nominal damages in order to save a case 

from mootness where the only other relief sought is an injunction.” 

Ivan E. Bodensteiner & Rosalie Berger Levinson, Nominal damages, 2 
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State and Local Government Civil Rights Liability § 2:28, Westlaw 

(database updated Nov. 2017).  

2. This Court should not issue an advisory opinion 
on a constitutional issue. 

 
“[A]djudication of constitutional issues [requires] ‘concrete legal 

issues, presented in actual cases, not abstractions.’” Golden v. 

Zwickler, 394 U.S. 103, 108 (1969) (quoting United Pub. Workers of 

Am. (C.I.O.) v. Mitchell, 330 U.S. 75, 89 (1947)). Monk cannot 

immunize his suit from mootness simply by tacking a claim for 

nominal damages onto the complaint. Ruling otherwise would allow 

litigants to manipulate federal jurisdiction to seek advisory opinions on 

controversial issues, see Flanigan’s, 868 F.3d at 1269–70; see also 

Utah, 371 F.3d at 1266 (McConnell, J., concurring) (“It is hard to 

conceive of a case in which a plaintiff would be unable to append a 

claim for nominal damages, and thus insulate the case from the 

possibility of mootness.”). 

This Court need not enter the pitched battle of Establishment 

Clause jurisprudence on the back of a speculative claim. “In litigation 

generally, and in constitutional litigation most prominently, courts in 

the United States characteristically pause to ask: Is this conflict really 

necessary?” Arizonans, 520 U.S. at 75. The answer in this case, 

emphatically, is “no.” This Court must dismiss Monk’s moot case. 
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II. THE COUNCIL’S FORMER PRAYER PRACTICE IS 
CONSTITUTIONAL.   

 
The Establishment Clause of the First Amendment, as 

incorporated against the states in Everson v. Board of Education of 

Ewing Township, 330 U.S. 1 (1947), forbids the government from 

making any “law respecting an establishment of religion.” U.S. Const. 

amend. I. Prayer before legislative sessions (“legislative prayer”) 

occupies a unique place in our nation’s history, and thus our 

Establishment Clause jurisprudence. “From colonial times through the 

founding of the Republic and ever since, the practice of legislative 

prayer has coexisted with the principles of religious disestablishment 

and religious freedom.” Marsh v. Chambers, 463 U.S. 783, 786 (1983). 

In Marsh v. Chambers, 463 U.S. 783 (1983), the Supreme Court 

upheld the Nebraska Legislature’s practice of opening each legislative 

session with a prayer by a paid chaplain. Id. at 786. The Court 

emphasized the “unbroken history” of legislative prayer since 1789, 

when the First Congress appointed a paid congressional chaplain day 

before approving the Establishment Clause. Id. at 790–92. In Town of 

Greece, N.Y. v. Galloway, 134 S. Ct. 1811 (2014), the Supreme Court 

extended the constitutionality of legislative prayer to town councils, 

noting that “this practice too has historical precedent.” Id. at 1819.  

Because of legislative prayer’s unique history, the typical 

Establishment Clause tests, like the Lemon and endorsement tests, do 
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not apply. See id. at 1818. When evaluating a legislative prayer 

practice on Establishment Clause grounds, a court must instead 

determine if the practice “fits within the tradition long followed in 

Congress and the state legislatures.” Id. at 1819. 

In determining whether Wendell’s former practice fits within 

this tradition, this Court must first examine the history of the 

challenged conduct, see id. Second, it must ask “whether any features 

of the . . . practice,” pull it outside of the longstanding tradition, Marsh, 

463 U.S at 792. Third, this Court must determine if coercive pressures 

remove the practice from the tradition, see Town of Greece, 134 S. Ct. 

at 1825. Wendell’s former practice of legislator-led prayer enjoys 

historical support at all levels of the government. Each pertinent 

feature passes constitutional muster. And Wendell’s practice did not 

amount to coercion. Because Wendell’s former practice fits within the 

tradition, Monk’s allegation must be dismissed for failure to state a 

claim.  

A. Legislator-led prayers at Wendell Town Council 
meetings reflected our country’s longstanding 
practice of legislative prayer. 

 
“[I]t is not necessary to define the precise boundary of the 

Establishment Clause where history shows that the specific practice is 

permitted” and “has withstood the scrutiny of time and political 

change.” Town of Greece, 134 S. Ct. at 1819. First, every level of 
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government boasts a long history of legislator-led prayer. Second, this 

practice continues because it serves the traditional function of 

solemnizing legislative sessions. 

1. Legislator-led prayer has historical precedent.  
 

Our federal legislature has a significant history of member-led 

prayer. See, e.g., 27 Cong. Rec. 5878 (1894) (prayer by Rep. Everett); 23 

Cong. Rec. 5571 (1892) (prayer by Rep. McKinney); cf. S. Rep. No. 32-

376, at 4 (1853) (noting that the Framers did not “intend to prohibit a 

just expression of religious devotion by the legislature . . . even in their 

public character as legislators”). Such congressional prayer continues 

today. See, e.g., 161 Cong. Rec. S3313 (daily ed. May 23, 2015) (prayer 

by Sen. Lankford); 159 Cong. Rec. S3915 (daily ed. June 4, 2013) 

(prayer by Sen. Cowan).  

Our state legislatures also have a history of legislator-led 

prayer. See, e.g., Bormuth v. Cty. of Jackson, 870 F.3d 494, 509 (6th 

Cir. 2017) (en banc) (documenting legislator-led prayer in South 

Carolina’s legislature in 1775); Brief of Amici Curiae States of W. Va. 

and 20 Other States and the Governor of Ky. in Support of Petitioner, 

Rowan County, N.C. v. Lund, 2017 WL 5564111 at *9-19 (U.S.), 

petition for cert. fr. Lund v. Rowan Cty., N.C., 863 F.3d 268 (4th Cir. 

2017) (en banc) (No. 17-565) (finding at least fourteen states with 

legislator-led prayer practices that are more than a century old). These 
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state practices also continue today. See id. at *44 (finding current 

examples of legislator-led prayer in 35 states).  

Finally, our local governments share this history. For example, 

Tennessee, Georgia, and Florida have sanctioned county legislator-led 

prayers since at least 1943, 1960, and 1984, respectively. Id. at *24–26. 

And like Congressional and state prayer practices, these local prayer 

practices continue today. See id. at *22–26 (surveying two federal 

circuits and finding at least 269 counties with legislator-led prayer 

across nine states, 144 of which rely exclusively on legislator-led 

prayer). 

Though the Supreme Court has not squarely addressed 

legislator-led prayer, the Court has described legislative prayer as an 

opportunity “[f]or members of town boards and commissions . . . to 

show who and what they are,” Town of Greece, 134 S. Ct. at 1826 

(plurality opinion). The only two circuits to confront the issue after 

Town of Greece agree that legislator-led prayer can be constitutional. 

See Bormuth, 870 F.3d at 509 (6th Cir. 2017) (en banc) (noting the 

“long-standing tradition” of legislator-led prayer); Lund v. Rowan Cty., 

N.C., 863 F.3d 268, 280 (4th Cir. 2017) (en banc) (“[T]he Establishment 

Clause indeed allows lawmakers to deliver invocations in appropriate 

circumstances.”). While Lund described legislator-led prayer as “the 

exception to the rule,” 863 F.3d at 279, Bormuth expressly rejected 
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Lund’s characterization. 870 F.3d at 510. Bormuth’s reasoning carries 

greater weight. The Sixth Circuit had access to a more robust 

historical record provided both by the Lund proceedings and by 

additional amicus briefs. See id. at 509–10. 

2. Legislator-led prayer serves a legitimate function. 
 

Legislator-led prayer serves the same beneficent purpose as 

legislative prayer led by a chaplain. Prayer before legislative sessions 

“lends gravity to public business, reminds lawmakers to transcend 

petty differences in pursuit of a higher purpose, and expresses a 

common aspiration to a just and peaceful society.” Town of Greece, 134 

S. Ct. at 1818. Because this practice focuses on readying legislators for 

the difficult task of governing, it makes sense for those legislators to 

offer the prayers they find most meaningful. Bormuth, 870 F.3d at 511. 

The identity of a prayer-giver does not meaningfully affect the 

constitutionality of the prayer practice. Chaplain-led prayer is 

generally considered government speech. See Fields v. Speaker of the 

Pa. H.R., 251 F. Supp. 3d 772, 791 (M.D. Pa. 2017) (“[C]ourts generally 

regard legislative prayer as ‘government speech.’”) (citations omitted). 

And yet, it is constitutionally permissible. Legislator-led prayer is no 

different. The public will identify the prayer with the government 

regardless of whether given by minister or councilmember. See 

Bormuth, 870 F.3d at 512 (“[C]onsistent with our Nation's historical 



40 
 

tradition, prayers by agents (like in Marsh and Town of Greece) are not 

constitutionally different from prayers offered by principals.”). A priest 

delivering prayer in full frock arguably connotes a stronger 

governmental endorsement of religion than a legislator reciting a 

simple prayer before beginning the session.  

Finally, barring legislator-led prayer would yield perplexing 

results. Local governments would be able to hire chaplains to offer 

prayers at taxpayer expense, but could not allow their councilmembers 

to offer identical prayers. Cf. Bormuth, 870 F.3d at 523 (Sutton, J., 

concurring) (“[I]f there is a message-sending risk with invocation 

prayers, I would think it grows, rather than diminishes, when the 

governmental body hires a faith leader (necessarily of one faith) to say 

the prayers.”). And given that these prayers are intended for the 

legislators themselves, “[i]t would be nonsensical to permit legislative 

prayers but bar the legislative officers for whom they are being 

primarily recited from participating,” American Humanist Ass’n v. 

McCarty, 851 F.3d 521, 529 (5th Cir. 2017).  

B. Each pertinent feature of the Council’s former 
practice is constitutional. 

 
Because Wendell’s practice fits within the historical tradition, 

this Court must next determine “whether any features of the 

[Council’s] practice violate the Establishment Clause,” Marsh, 463 U.S. 

at 792. First, sectarian prayers are permissible so long as they do not 
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“denigrate nonbelievers or religious minorities, threaten damnation, or 

preach conversion” over time. Town of Greece, 134 S. Ct. at 1823. 

Second, invoking a single faith is permissible if “the town maintains a 

policy of nondiscrimination.” See id. at 1824. Third, the Council can 

rely on councilmembers alone to give prayers unless the practice 

“stem[s] from an impermissible motive,” Marsh, 463 U.S. at 793. 

Finally, because these features do not pull the Council’s practice 

outside of the tradition of legislative prayer, this Court should follow 

the Supreme Court’s example and decline to apply a totality of the 

circumstances approach. 

1. The Council’s prayer practice respects 
constitutional restraints on sectarian content.  

 
The Council’s sectarian prayers are constitutional because they 

did not “denigrate nonbelievers or religious minorities, threaten 

damnation, or preach conversion,” see Town of Greece, 134 S. Ct. at 

1823. Stray remarks do not “despoil a practice that on the whole 

reflects and embraces our tradition.” Id. at 1824. 

First, none of the Council’s prayers threatened damnation, nor 

did Monk allege they did. 

Second, the Council’s prayer practice did not denigrate other 

faiths. Lund found that prayers that emphasized the superiority of 

Christianity were denigrating. See 863 F.3d at 285 (“And as we pick up 

the Cross, we will proclaim His name above all names, as the only way 
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to eternal life.”). None of the Council’s prayers spoke so strongly. Like 

the approved prayers in Town of Greece, Wendell’s prayers espoused 

ecumenical themes, such as “bring[ing] the people together” and 

“stand[ing] for the defenseless.” J.A. 11.  

Councilmembers’ use of the phrase “the one true God,” id., did 

not denigrate other faiths. It simply expressed a fundamental tenet of 

all Abrahamic religions. See, e.g., Exodus 20:3 (“Thou shalt have no 

other gods before me.”). Finding this language denigrating would force 

courts and legislators to “act as supervisors and censors of religious 

speech,” Town of Greece, 134 S. Ct. at 1822. For example, if the 

government were to forbid the word “true,” the resulting phrase “one 

God” might still offend atheists. See id. Any version of this line-

drawing exercise would “involve government in religious matters to a 

far greater degree” than invalidating only those prayer practices that 

plainly denigrate other faiths. Id. 

Third, the Council’s practice did not preach conversion. In 

Wendell, the closest the councilmembers came to proselytizing was 

asking the “Holy Spirit” “to enable us to spread the good word of peace 

and prosperity to all those who need it in desperate times,” J.A. 11. 

But that language sat within a prayer that generally embraced 

ecumenical themes, including “bring[ing] the people together, united 
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around a message of hope and love,” see id.  This prayer does not urge 

members of the public to convert to Christianity. 

Though Lund had a similar prayer, that prayer went further, 

asking the Holy Spirit to “open our hearts to Christ’s teaching, and 

enable us to spread His message amongst the people we know and 

love,” see 863 F.3d at 285. This prayer openly requests help in 

spreading the gospel, not a message of “hope and love,” J.A. 11. 

Furthermore, that prayer sat beside prayers that even more clearly 

preached conversion. In Lund, the legislators also declared “Father, I 

pray that all may be one as you, Father, are in Jesus, and He in you. I 

pray that . . . the world may believe that you sent Jesus to save us from 

our sins,” and professed that “there is only one way to salvation, and 

that is Jesus Christ.” 863 F.3d at 284–85. Lund found that those 

prayers together preached conversion, not that any single prayer 

crossed the threshold. Id. at 285. The prayers in Wendell were not part 

of a larger pattern of prayers instructing the public to convert.  

2. The Council’s invocations of a singular faith are 
constitutional.  

 
A practice of single-faith prayers is permissible “so long as the 

town maintains a policy of nondiscrimination.” Town of Greece, 134 S. 

Ct. at 1824. “Once it invites prayer into the public sphere, government 

must permit a prayer giver to address his or her own God or gods as 

conscience dictates.” Id. at 1822. Wendell allowed councilmembers to 
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give an invocation of their own choosing. See J.A. 2–3. It did not 

require Christian prayer or only allow Christians to pray. That all of 

the councilmembers were Christian, and thus gave only Christian 

prayers, “does not reflect an aversion or bias on the part of town 

leaders against minority faiths,” Town of Greece, 134 S. Ct. at 1824. 

The Council would have allowed a legislator of any religious 

background to pray as she chose.  

Far from demonstrating a bias against religious minorities, the 

Council took an affirmative interest in their wellbeing. Among other 

measures, J.A. 13, the Council held a series of meetings soliciting 

community input on how best to respond to a string of hate crimes 

against Muslim shopkeepers, J.A. 12. The Council ultimately adopted 

a police training initiative to help Muslim residents feel safe and 

protected. Id.  

The Council has no affirmative duty to attain religious 

balancing. Such a requirement would force Wendell’s town council “to 

make wholly inappropriate judgments about the number of religions 

[it] should sponsor and the relative frequency with which it should 

sponsor each,” Town of Greece, 134 S. Ct. at 1824 (citation omitted). 

This “form of government entanglement with religion . . . is far more 

troublesome,” id., than Wendell’s approach. 
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3. Prayer led only by Wendell’s town councilmembers 
is constitutional.   

 
The Council can regulate who delivers the invocations without 

violating the Constitution. In Marsh, the Supreme Court upheld a 

prayer practice where the Nebraska Legislature employed a single 

chaplain for sixteen years. 463 U.S. at 793. While the legislature 

sometimes permitted guest chaplains to offer the invocation, it did so 

only “at the request of various legislators,” id. The Nebraska 

Legislature completely controlled the process and allowed no 

mechanism for the public to participate. Wendell’s practice of allowing 

only councilmembers to pray, J.A. 3, mirrored that of the Nebraska 

Legislature.  

“Absent proof” of “an impermissible motive,” Marsh, 463 U.S. at 

793–94, the Council’s practice of only having legislators lead prayer 

does not violate the Establishment Clause. See id. The record contains 

no evidence that the Council adopted a policy to pursue an 

impermissible motive. The Council did not, for example, restrict its 

practice to silence speakers with certain viewpoints, as did the 

Pennsylvania House of Representatives when it permitted speakers 

from various religions but not atheists to give the invocation, see 

Fields, 251 F. Supp. 3d at 777–78. Rather, the town allowed 

legislators, the primary beneficiaries of legislative prayer, to ask in 
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their own ways for strength and courage in pursuing the town’s goals, 

including “stand[ing] for the defenseless and the weak,” J.A. 11. 

Additionally, nothing in the record suggests that the council 

would turn away any layman who asked to deliver the invocation. In 

Town of Greece, the town council led Christian prayers for nine years 

before receiving a request to participate. 134 S. Ct. at 1816–17. In the 

four years Wendell permitted legislators to pray, no one requested an 

opportunity to participate. The only person who did complain did not 

ask to participate. See J.A. 13. Rather, he asked that Wendell end the 

practice entirely. Id.  

4. This Court should not apply a totality of the 
circumstances approach to the individual 
features of the Council’s prayer practice. 

 
The Ames district court erred by evaluating Wendell’s prayer 

practice’s salient features “as a whole,” J.A. 7. Town of Greece directs 

courts to review the sectarian content of prayers as a pattern, not 

individually. See 134 S. Ct. at 1824. A few constitutionally suspect 

prayers do not despoil a pattern “that on the whole reflects and 

embraces our tradition,” id. (emphasis added). In a different part of the 

same opinion, a plurality of Justices described coercion as a “fact-

sensitive” “inquiry.” Id. at 1825 (plurality opinion). The Ames district 

court conflated the majority’s command to consider the content of 

prayers “as a whole,” Town of Greece, 134 S. Ct. at 1824 (majority 
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opinion), with the plurality’s instruction to evaluate coercion as a “fact-

sensitive” “inquiry,” id. at 1825 (plurality opinion). As a result, the 

district court incorrectly subjected the individual features of the 

Council’s practice to a totality of the circumstances analysis.  

But in Town of Greece, the Supreme Court declined to apply this 

totality of the circumstances approach. See 134 S. Ct. at 1819. The 

Second Circuit had applied a similar totality of the circumstances 

analysis when reviewing the Greece Town Board’s practice. See 

Galloway v. Town of Greece, 681 F.3d 20, 30 (2d Cir. 2012), rev’d, 134 

S. Ct. 1811 (2014) (“We emphasize that, in reaching this conclusion, we 

do not rely on any single aspect of the town’s prayer practice, but 

rather on the totality of the circumstances present in this case.”). 

Although the Supreme Court noted the Second Circuit’s approach, it 

chose instead to follow Marsh’s framework. See Town of Greece, 134 S. 

Ct. at 1819–20. In its historical analysis, the Court did not evaluate 

the interplay of the various factors, but rather reviewed them 

individually. See id. at 1819; cf. Marsh, 463 U.S. at 792. Of course, the 

Supreme Court did not foreclose a holistic analysis altogether; it 

simply instructed courts to perform that “fact-sensitive” “inquiry” 

when assessing coercion. See Town of Greece, 134 S. Ct. at 1826 

(plurality opinion). This Court should resist the temptation to repeat 

an analysis the Supreme Court has already rejected. 
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C. Wendell’s prayer practice is not coercive. 
 

Though the Supreme Court held that Greece’s prayer practice 

was not coercive in Town of Greece, the Court disagreed as to why. 

Where no opinion garners a majority of votes, the “position taken by 

those Members who concurred in the judgments on the narrowest 

grounds” controls. Marks v. United States, 430 U.S. 188, 193 (1977). 

This Court need not determine whether Justice Kennedy’s plurality 

opinion or Justice Thomas’ concurrence controls, as Wendell’s practice 

is not coercive under either rationale. The Council’s practice, conducted 

in an appropriate setting before an appropriate audience, does not 

create sufficient pressure to constitute informal coercion under Justice 

Kennedy’s opinion. Nor does it bear the hallmarks of formal state 

coercion that animate Justice Thomas’ concurrence. Accordingly, 

Wendell’s practice is not coercive. 

1. Under Justice Kennedy’s plurality, the Council’s 
practice lacks sufficient pressure to informally 
coerce participation.  

 
“[G]overnment may not coerce its citizens to ‘support or 

participate in any religion or its exercise.’” Town of Greece, 134 S. Ct. 

at 1825 (Kennedy, J.) (plurality opinion) (citations omitted). Prayer in 

town council meetings, however, is not inherently coercive. See id. at 

1827. Evaluating coercion is “a fact-sensitive [inquiry] that considers 

both the setting in which the prayer arises and the audience to whom 
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it is directed.” Id. at 1825. Courts must weigh the elements of the 

prayer practice “against the backdrop of historical practice.” Id. 

The Council’s prayer practice is not coercive, whether viewed in 

part or as a whole. First, the Council did not pray in front of an 

impressionable audience or in a coercive setting. Second, the Council 

did not single out nonbelievers, allocate the benefits or burdens of 

government based on participation or religious affiliation, or direct the 

public to participate.  

a. The Council’s invocations were appropriate for 
the audience and setting. 

 
Wendell’s practice neither addressed an audience particularly 

susceptible to social pressure nor utilized a coercive setting. The 

Supreme Court has only found informal coercion twice. Both instances 

involved an audience of school-aged children in a public school setting. 

See Lee v. Weisman, 505 U.S. 577, 592 (1992); Santa Fe Indep. Sch. 

Dist. v. Doe, 530 U.S. 290, 311–12 (2000). 

Independent-minded adults, not impressionable young children, 

make up the audience of Wendell’s town council meetings. School-aged 

children are “often susceptible to pressure from their peers towards 

conformity . . . [especially] in matters of social convention.” Lee, 505 

U.S. at 593 (citation omitted). But “[a]dults often encounter speech 

they find disagreeable,” and are “not readily susceptible to religious 

indoctrination or peer pressure.” Town of Greece, 134 S. at 1826–27 
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(Kennedy, J.) (plurality opinion) (citation omitted). Courts must also 

presume that the reasonable adult is familiar with the tradition and 

purpose of ceremonial legislative prayer. See id. at 1825.  

A Wendell Town Council meeting is not a coercive setting. 

Unlike public school settings, which exercise “a high degree of control” 

over students, Lee, 505 U.S. at 597, Wendell’s town council does not 

restrict attendees’ movements. As in Town of Greece, the record does 

not suggest “that members of the public are dissuaded from leaving the 

meeting room during the prayer, arriving late, or . . . making a later 

protest,” 134 S. Ct. at 1827 (Kennedy, J.) (plurality opinion); see J.A. 

12.  

Though the council chamber can seat a hundred citizens, id., it 

usually hosts a dozen, J.A. 3. Thus, a constituent who wants to avoid 

the invocation can arrive late without penalty or problem. J.A. 12. 

Because the chamber only fills up when controversial matters are on 

the docket, id., citizens can easily foresee which nights will fill up, and 

when they must arrive on time to ensure a seat. On those rare 

occasions when a citizen cannot arrive late to avoid the invocation, 

that citizen is free to ignore the prayers, sit when others rise, or leave 

the room. In a crowd of one hundred citizens, not “every action (or 

inaction) will be noticed,” see Town of Greece, 134 S. Ct. at 1850 

(Kagan, J., dissenting). 
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Finally, the identity of the prayer giver does not meaningfully 

affect the coercion analysis in the town council setting. Citizens who do 

not wish to participate in a councilmember’s invocation may fear 

upsetting the officials who legislate for the town. See Bormuth, 870 

F.3d at 517. But when a chaplain administers the prayer, 

councilmembers are equally likely to notice who does not share in the 

invocation. See id. Since this concern would remain regardless of who 

gives the prayer, cf. Town of Greece, 134 S. Ct. at 1826, the inquiry 

should focus on whether the Council abuses its power, not who leads 

the ceremony.  

b. The Council did not single out dissidents, 
allocate benefits and burdens based on 
participation, or direct the public to participate 
in prayer. 

 
While Justice Kennedy did suggest that “[t]he [coercion] 

analysis would be different if town board members directed the public 

to participate in the prayers, singled out dissidents for opprobrium, or 

indicated that their decisions might be influenced by a person's 

acquiescence in the prayer opportunity,” Town of Greece, 134 S. Ct. at 

1826 (Kennedy, J.) (plurality opinion), the plurality’s dicta does not 

render the Council’s practice coercive. Regardless of the weight the 

Court gives this language, the Council’s practice did not single out 

dissidents for opprobrium, allocate the benefits of government based on 

participation, or direct the public to pray. 
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As a threshold matter, the plurality created a standard, not a 

rule. Had Justice Kennedy intended to devise a bright-line rule, he 

would have done so explicitly. The Supreme Court has cautioned 

future courts to avoid “placing too much weight on a few words or 

phrases” in the Establishment Clause context. County of Allegheny v. 

A.C.L.U., 492 U.S. 573, 657 (1989), rev’d on other grounds, (Kennedy, 

J., concurring in part and dissenting in part) (quoting Walz v. Tax 

Comm’n of New York, 397 U.S. 664, 670 (1970)). More generally, “the 

Court consistently has declined to take a rigid, absolutist view of the 

Establishment Clause.” Lynch v. Donnelly, 465 U.S. 668, 678 (1984). 

Even Lund, which relied heavily on Justice Kennedy’s language in 

finding an Establishment Clause violation, admitted that his dicta was 

not dispositive, see Lund, 863 F.3d at 287.  

First, no member of the Wendell Town Council “singled out 

dissidents for opprobrium,” Town of Greece, 134 S. Ct. at 1826 

(Kennedy, J.) (plurality opinion). Opprobrium is “[s]trong criticism or 

disapproval, especially when expressed publicly; especially, a 

contemptuous reproach.” Opprobrium, Black's Law Dictionary (10th 

ed. 2014). No councilmember criticized Monk publicly. Nor did any 

councilmember single out Monk or any other dissident. Rather, Monk 

approached three councilmembers to ask them to end the prayer 

practice. J.A. 12–13. The first two listened to Monk’s criticisms, 
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explained why they thought he was wrong, and treated him like every 

other constituent. See id.  

It is true that Councilwoman Mary King reacted strongly when 

Monk argued that “organized religion has caused more harm than good 

in the world,” id. But this conversation happened in private after, not 

during, a council session. See J.A. 12. No councilmember, including 

Councilwoman Mary King, treated Monk rudely at any subsequent 

meetings or in any other setting. By contrast, in Marrero-Méndez v. 

Calixto-Rodríguez, 830 F.3d 38 (1st Cir. 2016), the court found coercion 

when Officer Calixto-Rodríguez publicly humiliated Officer Marrero-

Méndez after Marrero-Méndez refused to participate in a prayer circle. 

Id. at 42. As Marrero-Méndez, an open atheist, walked away from the 

prayer circle, Calixto-Rodríguez ordered him to stand still and shouted 

at him in front of his fellow officers for not sharing the other officers’ 

religious beliefs, id. Nothing in this case remotely resembles Calixto-

Rodríguez’s egregious conduct.  

Second, the record presents no evidence that Wendell “allocated 

the benefits or burdens [of government] based on participation in the 

prayer,” Town of Greece, 134 S. Ct. at 1826 (Kennedy, J.) (plurality 

opinion). Monk does not allege that the Council withheld a specific 

benefit, see Bormuth, 870 F.3d at 517. Nor did the Council deprive 

Monk of his typical responsibilities, the way Officer Calixto-Rodríguez 
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demoted Officer Marrero-Méndez from “his usual law enforcement 

responsibilities” to only “vehicle-maintenance tasks” after Marrero-

Méndez objected to participating in the prayer circle, Marrero-Méndez, 

830 F.3d at 42–45. Prior to Monk’s complaints about the prayer 

practice, the Council––“[t]o its credit”––adopted Monk’s suggested 

police training initiative to benefit religious minorities. J.A. 12. It also 

asked Monk to assist with the program by liaising with the police 

department. Id. None of that changed after Monk expressed his views. 

Following Monk’s complaints, the Council continued working with him, 

demonstrating its respect for his dissenting views.  

Third, the Council did not implicitly or explicitly “direct[] the 

public to participate” in prayer. Town of Greece, 134 S. Ct. at 1826 

(Kennedy, J.) (plurality opinion). Polite requests to stand, even if made 

to the public, are not commands. Asking those present “to assist in 

solemnizing the meetings by rising and remaining quiet . . . do[es] not 

alone mandate participation.” Bormuth, 870 F.3d at 517; see also 

American Humanist Ass’n, 851 F.3d at 526 (holding that “polite 

requests” to stand for prayer at a school board meeting “do not coerce 

prayer”). The Council did not dispatch a “legislative security officer to 

‘pressure’ [any member of the public] to stand,” as did the Speaker of 

the Pennsylvania House of Representatives, see Fields, 251 F. Supp. 3d 

at 776. Nor does the record indicate that any member of the audience 
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was compelled to stand, participate, or do anything other than “sit 

through,” J.A. 12, speech they might find offensive. Because the public 

was free to disobey, the Council’s requests that the public stand did not 

amount to coercion.  

Also, phrases like “let us pray” and “Amen” do not direct the 

public to participate. Rather, they appeal to the common language of 

prayer. These phrases are so “commonplace” as to be “almost reflexive” 

for clergy. See Town of Greece, 134 S. Ct. at 1832 (Alito, J., concurring). 

Of the 122 prayers cited in the Town of Greece joint appendix, all but 

six end with “Amen.” Joint Appendix, Town of Greece, 134 S. Ct. 1811 

(2013) (No. 12-696), 2013 WL 3935056, at *25a–143a. Sixty-three begin 

with some variant of “let us pray.” See generally id. Wendell’s 

councilmembers used these phrases not to solicit participation, but to 

“follow[] their own faith’s normative cues,” Bormuth, 870 F.3d at 517.  

Even when councilmembers verbally requested participation, 

they directed those requests at other councilmembers. Outside of 

reflexive phrases like “let us pray,” the Council’s prayers repeatedly 

distinguished between legislators (“us”) and members of the public 

(“the people”). See J.A. 11. (“help us please to bring the people 

together”; “please give us the wisdom and courage . . . to do what is 

right and just for the people of this town”; “I ask that you be with us as 

we conduct the Town’s business”; “Give us the strength to see the true 
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needs of the people” (emphasis added)). If “us” referred to everyone 

present, then the councilmembers would have had no reason to refer to 

“the people” separately.  

Encouraging “all those who know the words” to the Lord’s 

Prayer to pray along, see id., does not amount to directing audience 

participation. Though legislators are the intended audience of the 

prayers, “many members of the public find these prayers meaningful 

and wish to join them,” Town of Greece, 134 S. Ct. at 1826 (Kennedy, 

J.) (plurality opinion). By asking only “those who know the words” to 

participate, J.A. 11, Councilwoman King offered the audience an 

opportunity, not a mandate.  

Councilmembers’ own participation in the prayers did not direct 

the audience to participate. Legislators form the “principal audience 

for [legislative] invocations.” Town of Greece, 134 S. Ct. at 1825 

(Kennedy, J.) (plurality opinion). These prayers prepare them to 

“embark on the fractious business of governing,” id. at 1823. Wendell 

councilmembers were not directing audience participation by praying 

along, bowing their heads, and saying “Amen” when a fellow legislator 

prays, see J.A. 11. They were simply showing respect for their 

colleagues. 
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2.  Under Justice Thomas’ concurrence, the 
Council’s practice lacks the formal measures that 
constitute coercion.  

 
“The coercion that was a hallmark of historical establishments 

of religion was coercion of religious orthodoxy and of financial support 

by force of law and threat of penalty.” Town of Greece, 134 S. Ct. at 

1837 (Thomas, J., concurring) (quoting Lee, 505 U.S. at 640). In Town 

of Greece, Justice Thomas found that Greece’s prayer practice bore “no 

resemblance to the coercive state establishments that existed at the 

founding.” 134 S. Ct. at 1837. Similarly, Wendell’s practice does not 

“exercise[] government power in order to exact financial support of the 

church, compel religious observance, or control religious doctrine,” id. 

Wendell’s practice does not violate Justice Thomas’ interpretation of 

the Establishment Clause. 
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CONCLUSION 

For the foregoing reasons, Defendant-Appellant respectfully 

requests that this Court reverse the judgment below denying in part 

Defendant’s motion to dismiss and remand to the district court with 

instructions to dismiss all claims.   
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APPENDIX 
 

United States Constitution  
 

U.S. Const. art. III, § 2 
 

The judicial power shall extend to all cases, in law and 
equity, arising under this Constitution, the laws of the 
United States, and treaties made, or which shall be made, 
under their authority;--to all cases affecting ambassadors, 
other public ministers and consuls;--to all cases of 
admiralty and maritime jurisdiction;--to controversies to 
which the United States shall be a party;--to controversies 
between two or more states;--between a state and citizens 
of another state;--between citizens of different states;--
between citizens of the same state claiming lands under 
grants of different states, and between a state, or the 
citizens thereof, and foreign states, citizens or subjects. 
 
 

*  *  * 
 
U.S. Const. Amend. I 
 

Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition 
the government for a redress of grievances. 
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42 U.S.C. § 1983 

 
Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or 
the District of Columbia, subjects, or causes to be 
subjected, any citizen of the United States or other person 
within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party injured 
in an action at law, suit in equity, or other proper 
proceeding for redress, except that in any action brought 
against a judicial officer for an act or omission taken in 
such officer's judicial capacity, injunctive relief shall not 
be granted unless a declaratory decree was violated or 
declaratory relief was unavailable. For the purposes of 
this section, any Act of Congress applicable exclusively to 
the District of Columbia shall be considered to be a 
statute of the District of Columbia. 

 
 
 
 

 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

 


