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QUESTIONS PRESENTED 
 
1. The Fourteenth Amendment and Title VII protect employees from 

intentional discrimination based on race or national origin.  A mayor 

campaigned on a message that Latinos “need to learn English” or “go 

back to . . . wherever they came from.”  His police commissioner 

required officers to speak English at all times, and disciplined only 

Spanish speakers under this rule.  Could a reasonable jury find that 

animus motivated the rule? 

 

2. Title VII protects employees from policies that have a disparate 

impact on the basis of race or national origin, unless justified as a 

business necessity.  A police commissioner imposed a speak-English 

rule that applied at all times, including breaks.  Hispanic officers 

were disproportionately disciplined, and the only evidence of 

business necessity was the commissioner’s word.  Does the rule have 

an unlawful disparate impact on the basis of race or national origin? 
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INTRODUCTION 
 

Generations of Americans have fought for the right to be judged 

based on their ability, not their ancestry.  The Civil Rights Act of 1964 

is a landmark in that struggle, declaring that employment decisions 

must be based on merit, not prejudice. 

Officers Espinosa and Simone are forced to continue that 

struggle today.  They dedicated their lives to protecting and serving 

the people of Ames.  But they were pushed out of their jobs because of 

who they are and the language they speak.   

This appeal seeks to ensure (1) that evidence of a discriminatory 

motive will not escape a jury’s scrutiny, and (2) that a policy that 

unjustifiably burdens a protected group will not be tolerated. 

  



2 

OPINIONS AND ORDERS BELOW 
 

The unreported opinion and order of the United States District 

Court for the District of Ames are reproduced at J.A. 2.  

STATEMENT OF JURISDICTION 
 
 The district court had jurisdiction under 28 U.S.C. § 1331 

(2012).  On December 4, 2017, the district court granted summary 

judgment, and entered an order disposing of all parties’ claims.  J.A. 

10.  On December 18, 2017, the City of Ames and Commissioner Kelso 

timely appealed.  J.A. 12.  Officers Espinosa and Simone cross-

appealed that same day.  J.A. 11.  This Court has jurisdiction under 28 

U.S.C. § 1291. 

CONSTITUTIONAL, STATUTORY, 
AND REGULATORY PROVISIONS 

 
Relevant constitutional, statutory, and regulatory provisions are 

reproduced in the Appendix.  This case involves U.S. Const. amend. 

XIV; 42 U.S.C. § 1983 (2012); 42 U.S.C. §§ 2000e-2, 2000e-5(g), and 

2000e-12(a) (2012); Civil Rights Act of 1991, Pub. L. 102-166, 105 Stat. 

1071 (1991); and 29 C.F.R. § 1606.7 (2018). 
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STATEMENT OF THE CASE 
 

Legal Framework 

The Fourteenth Amendment bars state actors from 

“deny[ing] . . . any person within [their] jurisdiction the equal 

protection of the laws.”  U.S. Const. amend. XIV, § 1.  Title VII of the 

Civil Rights Act of 1964 mirrors this protection by forbidding private 

employers from discriminating “because of . . . race, color, religion, sex, 

or national origin.” 42 U.S.C. § 2000e-2(a)(1) (2012).  The statute also 

created the Equal Employment Opportunity Commission (“EEOC”) 

and vested it with the authority to “issue, amend, or rescind suitable 

procedural regulations to carry out” Title VII.  42 U.S.C. § 2000e-12(a).  

In 1991, Congress updated Title VII “to strengthen and improve 

Federal civil rights laws.”  Civil Rights Act of 1991, Pub. L. 102-166, 

pmbl., 105 Stat. 1071 (1991) (“1991 Act”). 

Title VII creates two causes of action against workplace 

discrimination: disparate treatment and disparate impact.  Disparate 

treatment focuses on an employer’s discriminatory motive for adopting 

an employment practice.  Plaintiffs may proceed under a single-motive 

theory, which can be evaluated under the framework announced in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), or a mixed-

motive theory, codified by the 1991 Act, 42 U.S.C. § 2000e-2(m).  In 

contrast, disparate impact focuses on the effects of an employer’s 
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practice, regardless of intent.  The Supreme Court first articulated the 

disparate impact test in Griggs v. Duke Power Co., 401 U.S. 424 (1971), 

which Congress codified in the 1991 Act, 42 U.S.C. § 2000e-2(k). 

Facts 

Serving the City of Ames 

Plaintiff-Appellee Carla Espinosa dreamed of becoming a police 

officer.  J.A. 14.  A native Spanish speaker, she came to Ames from 

Mexico at age eleven and became fluent in English by fifteen.  J.A. 23.  

After graduating from high school and college in Ames, she earned her 

Ames Police Department (“APD”) badge in 2005, and was promoted to 

detective in 2011.  J.A. 14.  She excelled, earning the Mayor’s Medal 

for Service for her work rescuing three kidnapped Honduran children.  

J.A. 14.  

Plaintiff-Appellee Bobby Simone came to Ames from El Salvador 

when he was seven.  J.A. 23.  Like Espinosa, he is a native Spanish 

speaker who became fluent in English.  J.A. 14.  After joining the APD 

in 1994, he was promoted to detective in 2007 and earned 

commendations from colleagues and superiors.  J.A. 14–15.  In twenty-

one years, Simone was disciplined only once –– a 2009 warning for 

teasing a colleague, Belena O’Malley.  J.A. 48.  Simone “pok[ed] some 

gentle fun, of her Irish last name, of her outfits, of what she liked to do 

on weekends.”  J.A. 49–50.  The comments were in English and 
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Spanish, which O’Malley also speaks.  J.A. 49.  Simone was never 

disciplined again.  J.A. 48. 

Espinosa and Simone dedicated their lives to serving Ames, a 

diverse city of 859,060 people.  J.A. 51.  Many Ames residents speak 

only Spanish, and others are more comfortable with Spanish.  J.A. 42.  

The APD is similarly diverse: its 1800-person force includes 216 

Hispanic or Latino officers and 21 Asian officers.  J.A. 38.  

Ames boasts a low violent crime rate of 243 per 100,000 people, 

making it one of the safest big cities in America.  J.A. 51.  Although 

pockets of crime remain in Central Ames, J.A. 42, violent crime has 

consistently fallen, declining 6% from 2013 to 2014.  J.A. 51. 

The Mayor and His Police Commissioner 

 In 2014, Perry Cox ran for mayor of Ames, with race, crime, and 

immigration as campaign themes.  See J.A. 15.  At a fundraiser, he 

proclaimed:  

Ames’ finest aren’t the best and the brightest 
any more.  The last twenty years, they have 
no rules, no regulations, no standards in the 
APD: you can wear whatever you want, don’t 
have to cut your hair, don’t have to look nice, 
don’t even have to speak English on the job!  
Let me tell you, when I get into office, that 
changes.  We are gonna clean house, and 
only the best and brightest will be left 
standing. 

 
J.A. 31–32.  Despite the community of Spanish speakers working and 

raising families in Ames, Cox later declared, “Latinos, if they come 
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here, they need to learn English or they need to go back to Mexico or 

Havana or wherever they came from.  If they’re not smart enough to 

learn our language, they’re not smart enough to live here, work here, 

or get any government benefits here.”  J.A. 15.   

Defendant-Appellant Robert Kelso, a New York Police 

Department (“NYPD”) official, “liked [Cox’s] message” so much that he 

donated $1000 to Cox’s campaign.  J.A. 29.  He echoed Cox’s view that 

“Latinos . . . need to learn English,” explaining, “I agree with the 

general principle of come to America, learn English.”  J.A. 30–31.  

Asked about Cox’s pledge to “clean house” at the APD to “return to 

glory,” Kelso said, “I liked it.  He is talking about law and order and 

supporting law enforcement.  Obviously that was appealing to me.”  

J.A. 32.   

Cox took office on January 13, 2015, and appointed Kelso APD 

commissioner the same day.  J.A. 24.  Kelso admitted his support for 

Cox’s views was “[p]robably why I got hired.”  J.A. 34.   

Banned from Speaking Their Native Language 

When he took office, Kelso knew Cox had complained there was 

no rule requiring APD officers to speak English at work: 

In preparing for the job interview in 2014, I 
went over the Mayor’s statements about the 
APD.  That was one of them.  I can tell you 
with complete confidence that I did not 
implement this policy solely because of that 
statement, but yeah, I knew about the 
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comment, I knew he had called out the lack 
of an English-only policy. 
 

J.A. 33–34. 

On August 1, 2015, Kelso told Cox his idea for a speak-English 

rule.  J.A. 34.  Cox replied, “good idea, you know I’m in favor of that.”  

J.A. 34.  Four days later, Kelso announced the rule.  J.A. 24.  It bans 

officers from speaking any language other than English at all times 

while on duty — including in the office, on breaks, and on personal 

phone calls.  J.A. 24–25.  The only exceptions are: 

(1) [When] officers are communicating with 
non-officers who do not speak English, (2) 
when translating or using documents, 
testimony, or other evidence that is in a 
foreign language, (3) when ordered to speak 
another language by a court, (4) when it is 
necessary to preserve the life or health of 
any person or animal, or (5) when otherwise 
approved by a supervisor.  
 

J.A. 25.  At the time, Kelso offered the following reasons for the rule: 

The APD faces many emergency situations, 
and it is critical that every officer feel 
comfortable communicating with everyone 
else in English in the event of a life-
threatening emergency.  Speaking English 
also furthers cooperation, fosters good will in 
the community, and reduces the potential for 
harassment of both employees and members 
of the public. 
 

J.A. 25.  When pressed at his deposition, Kelso said his experience with 

the NYPD prompted him to think the rule was a “good policy.”  J.A. 35. 
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The policy is about safety.  It’s about 
community.  It’s about professionalism.  It’s 
about preventing harassment.  The very last 
thing I want to do is discriminate against 
any officers, white, Latino, Asian, whatever.  
You want to speak Spanish at home?  Speak 
it.  Cook tacos.  Eat guacamole.  Play soccer.  
Celebrate your culture.  I couldn’t care less.  
Just don’t speak Spanish while you’re on the 
clock for the APD. 
 

J.A. 35–36.  Kelso said the rule “was a no-brainer to bring to Ames” 

because he “knew from the Mayor’s campaign and overall attitudes 

that it would fit well with what he was talking about.  And in fact he 

liked it.”  J.A. 35.  

 Before implementing the speak-English rule, Kelso had never 

heard a language other than English or Spanish at the APD.  J.A. 39.  

Nor had he witnessed or received complaints of harassment by Spanish 

speakers.  J.A. 36. 

Espinosa and Simone tried to comply with the speak-English 

rule, but found it difficult.  J.A. 17–18.  Espinosa explained, “I tried to 

stop, but I couldn’t fully . . . . [Spanish is] my native language.  I feel 

comfortable with it.  And, again, talking to my friends who also speak 

Spanish is natural.”  J.A. 45–46.  Espinosa and Simone also found that 

the policy interfered with their jobs, since many of their notes and 

interviews with Spanish-speaking residents were in Spanish.  J.A. 18. 

One month after Kelso banned their native language, Espinosa 

and Simone were suspended for speaking Spanish.  J.A. 18.  They 
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suspected that a non-Latino officer had reported them.  J.A. 18.  Two 

weeks after returning, they were again suspended and demoted to 

traffic officers, despite their commendations and years of service.  J.A. 

18.  Refusing to accept the punishment, the officers resigned.  J.A. 18.  

To date, the APD has punished six officers for not speaking English.  

J.A. 38.  All six are Spanish speakers.  J.A. 38–39.  

Procedural History 

 After timely filing an EEOC discrimination charge, Espinosa 

and Simone received a right-to-sue letter and sued the City of Ames 

and Kelso in the United States District Court for the District of Ames.  

J.A. 6.  Their complaint alleged the speak-English rule constitutes 

intentional discrimination based on race and national origin, in 

violation of the Fourteenth Amendment and Title VII.  J.A. 19.  It also 

asserted that the rule has an unlawful disparate impact on the basis of 

race and national origin in violation of Title VII.  J.A. 19.  Both parties 

moved for summary judgment.  J.A. 6.  The district court granted 

summary judgment for Appellants on the disparate treatment claim, 

J.A. 9, and for Appellees on the disparate impact claim, J.A. 7.  This 

appeal followed.  J.A. 1. 
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SUMMARY OF THE ARGUMENT 
 

I.   Summary judgment is proper when “there is no genuine 

issue as to any material fact.”  Celotex Corp. v. Catrett, 477 U.S. 317, 

330 (1986). 

II.  This Court should reverse summary judgment on the 

disparate treatment claim.  A reasonable jury could find the speak-

English rule was driven by bias against Appellees’ race and national 

origin.  Appellees can show that animus was either the reason or a 

motivating factor for the rule.  

A reasonable jury could conclude from circumstantial evidence 

that bias was Appellants’ sole motive.  See McDonnell Douglas Corp. v. 

Green, 411 U.S. 792, 802–05 (1973).  Appellees have shown a prima 

facie case of discrimination. Kelso and Cox’s own words equate 

professionalism and intelligence with speaking English, see J.A. 31–32, 

35, and their rule harmed only Spanish speakers, J.A. 38.  The 

circumstances also indicate Appellants’ proffered justifications are 

pretext for discrimination: the rule responded to non-existent 

problems, was too broad, and undermined its purported objectives.   

Even if bias were not the only reason for the rule, a reasonable 

jury could find race or national origin was at least “a motivating 

factor.”  See 42 U.S.C. §2000e-2(m) (2012).  First, Kelso was biased.  He 

“agree[d],” J.A. 31, with Cox’s sentiment that “Latinos . . . need to 
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learn English” or “go back . . . wherever they came from,” J.A. 30.  And 

Kelso said his staff could “[c]ook tacos” at home but not “speak 

Spanish . . . on the clock.”  J.A. 36.  Second, Cox’s animus can be 

imputed to the speak-English rule.  See Staub v. Proctor Hosp., 562 

U.S. 411, 418–20 (2011).  Appellees have thus met their burden at 

summary judgment to produce some evidence of a mixed motive. 

Resolving Appellees’ claims requires weighing evidence and 

evaluating credibility.  Such tasks are for the jury.  Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 255 (1986). 

III.  This Court should affirm summary judgment on the 

disparate impact claim.  The rule disproportionately impacts non-

native English speakers, and Appellants cannot prove business 

necessity. 

The EEOC has promulgated guidelines on speak-English rules, 

to which this Court owes “great deference.”  See Griggs v. Duke Power 

Co., 401 U.S. 424, 433–34 (1971).  Under the guidelines, speak-English 

rules that apply “at all times” are presumed invalid because they may 

“create an atmosphere of inferiority, isolation and intimidation.”  29 

C.F.R. § 1606.7(a) (2018).  The APD’s speak-English rule applies “at all 

times.”  J.A. 4–5.  Therefore, it presumptively has an unlawful 

disparate impact based on national origin.  
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 Alternatively, Appellees present a prima facie case of disparate 

impact.  See 42 U.S.C. § 2000e-2(k)(1)(A)(i).  The speak-English rule 

disproportionately affects Hispanic and Latino officers and “force[s]” 

bilingual officers “to be constantly on guard to avoid uttering their 

native language.”  EEOC v. Premier Operator Servs., Inc., 113 F. Supp. 

2d 1066, 1075 (N.D. Tex. 2000).   

To justify the rule’s disparate impact, business necessity 

demands more than Kelso’s bare assertions of safety.  See Griggs, 401 

U.S. at 431–32.  Indeed, the APD’s effectiveness prior to the rule is 

powerful evidence against the policy’s necessity.  More limited 

language-use policies in other safety-conscious contexts also show that 

Kelso’s rule is not necessary. 

Finally, there is an alternative, less discriminatory policy 

available.  The inspiration for Kelso’s speak-English rule included 

exceptions for lunch, breaks, and personal calls.  But Kelso refused 

such exceptions.  Thus, the disparate impact of the speak-English rule 

cannot be sustained. 
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ARGUMENT 
 
I. Standard of Review 
 

Summary judgment is appropriate where a court finds “that 

there is no genuine issue as to any material fact and that the moving 

party is entitled to a judgment as a matter of law.”  Celotex Corp. v. 

Catrett, 477 U.S. 317, 330 (1986) (citation omitted).  The court draws 

all reasonable inferences in the nonmoving party’s favor.  Reeves v. 

Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000). 

II. This Court should reverse summary judgment on 
Appellees’ disparate treatment claim because a 
reasonable jury could find the speak-English rule was 
motivated by animus. 

 
The Fourteenth Amendment and Title VII protect against 

intentional discrimination.  Disparate treatment claims vindicate 

these protections.1  See Young v. United Parcel Serv., Inc., 135 S. Ct. 

1338, 1345 (2015).   

In the employment context, plaintiffs can use two theories to 

show disparate treatment. They may present a single-motive claim, 

arguing that bias was the reason behind the employment decision.  

White v. Baxter Healthcare Corp., 533 F.3d 381, 396 (6th Cir. 2008).  

Or they may present a mixed-motive claim, contending that bias was 

“a motivating factor,” even if legitimate reasons also existed.  Id. at 

                                                
1 The Ames Circuit applies the same standard to Fourteenth Amendment and Title 
VII claims.  J.A. 7. 
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400 (quoting 42 U.S.C. § 2000e-2(m) (2012)).  Under either theory, the 

district court erred in granting summary judgment for Appellants. 

A. Questions of motivation are properly reserved for the 
jury. 

 
Summary judgment is “an inadequate procedure for sorting out 

nebulous questions of motivation.”  Honore v. Douglas, 833 F.2d 565, 

570 (5th Cir. 1987).  “[A]ny indication of discriminatory motive . . . may 

suffice to raise a question that can only be resolved by a factfinder.”  

Lowe v. City of Monrovia, 775 F.2d 998, 1009 (9th Cir. 1985). 

B. A reasonable jury could find that animus based on 
race or national origin was Appellants’ sole motive for 
the speak-English rule. 

 
The single-motive approach provides two options to prove 

discriminatory intent.  The direct method requires direct evidence that 

a workplace policy “relies expressly on a protected characteristic.”  

Young, 135 S. Ct. at 1345.  Appellees use the alternative: the indirect 

method.  This method calls for “circumstantial proof,” id. at 1355, that 

an employer’s justifications are pretext, see id. at 1345.  It recognizes 

that “employers who discriminate are not likely to announce their 

discriminatory motive.”  St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 

534 (1993) (Souter, J., dissenting).  

The indirect method proceeds under a three-step burden-shifting 

framework, established by McDonnell Douglas Corp. v. Green.  411 

U.S. 792, 802–06 (1973).  This framework winnows down possible 
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reasons for an adverse employment action to reveal an employer’s true 

motive.  See Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 253–

56 (1981).  First, plaintiffs must establish a prima facie case.  Id. at 

252–53.  Second, the burden of production shifts to the employer to 

provide a legitimate, nondiscriminatory reason for its action.  Id. at 

254–55.  Third, the burden of persuasion shifts to the plaintiff to show 

the proffered rationale is pretext.  Id. at 255–56.  Here, the McDonnell 

Douglas analysis strips away Appellants’ proffered reasons, revealing 

the true discriminatory motive. 

1. Appellees meet the minimal burden to establish a 
prima facie case. 

 
A prima facie case requires: “(1) membership in a protected 

class; (2) satisfactory job performance; (3) [an] adverse employment 

action; and (4) different treatment from similarly situated employees 

outside the protected class.”  Goode v. Cent. Va. Legal Aid Soc’y, Inc., 

807 F.3d 619, 626 (4th Cir. 2015) (citation omitted).  At summary 

judgment, the prima facie burden is “minimal and does not even need 

to rise to the level of a preponderance of the evidence.”  Wallis v. J.R. 

Simplot Co., 26 F.3d 885, 889 (9th Cir. 1994).   

Satisfactory job performance is evident, given Appellees’ 

experience and training.  See J.A. 14–15; Wexler v. White’s Fine 

Furniture, Inc., 317 F.3d 564, 575 (6th Cir. 2003).  The adverse 

employment action element is also satisfied.  See J.A. 44–45 (rule 



16 

forced Appellees to constantly guard against slipping into Spanish); 

J.A. 25–26 (rule led to demotions and unpaid suspensions); Forkkio v. 

Powell, 306 F.3d 1127, 1131 (D.C. Cir. 2002).  Nowhere do Appellants 

contest either element. 

On the remaining elements, Appellees satisfy their minimal 

burden to show membership in a protected class and different 

treatment from similarly situated employees. 

a. Appellees are members of a protected class due to 
their race and national origin. 

 
In the Title VII context, “national origin claims have been 

treated as ancestry or ethnicity claims . . . [and] the terms overlap as a 

legal matter.”  Saint Francis Coll. v. Al-Khazraji, 481 U.S. 604, 614 

(1987) (Brennan, J., concurring).  Because Espinosa is from Mexico, 

and Simone is from El Salvador, J.A. 14, Appellees are members of a 

protected class based on race and national origin.  See, e.g., Int’l Bhd. 

of Teamsters v. United States, 431 U.S. 324, 337–43 (1977) (finding 

race discrimination against “Spanish-surnamed persons,” id. at 337). 

While language is not an enumerated protected characteristic, 

see Appellants Br. 53, race and national origin are entwined with 

language.  See, e.g., Hernandez v. New York, 500 U.S. 352, 371 (1991) 

(“[P]roficiency in a particular language . . . [can] be treated as a 

surrogate for race under an equal protection analysis.”); Maldonado v. 

City of Altus, 433 F.3d 1294, 1304 (10th Cir. 2006), overruled on other 
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grounds by Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53 

(2006).  Indeed, Espinosa and Simone are native Spanish speakers by 

virtue of their national origin.  J.A. 14.  Thus, any statement targeting 

Spanish speakers necessarily implicates the protected classes of which 

Espinosa and Simone are a part. 

b. The rule treated Appellees unfavorably 
compared to native English speakers, in 
circumstances suggesting a discriminatory 
motive. 

 
Appellees complete their prima facie case by demonstrating that 

“similarly situated individuals outside [their] protected class were 

treated more favorably, or [that] other circumstances . . . give rise to an 

inference of discrimination.”  Fonseca v. Sysco Food Servs. of Ariz., 

Inc., 374 F.3d 840, 847 (9th Cir. 2004) (citation omitted).  There is no 

suggestion in the record that Appellees differed materially from native 

English-speaking officers.  See Hawn v. Exec. Jet Mgmt., Inc., 615 F.3d 

1151, 1157 (9th Cir. 2010).  Yet the speak-English rule treated 

Appellees differently by punishing them for speaking their native 

language.  Additionally, Cox and Kelso’s statements create an 

inference of discrimination. 

i. The speak-English rule harmed only 
Spanish speakers. 

 
“[A]n invidious discriminatory purpose may often be inferred 

from the totality of the relevant facts, including . . . that the law bears 
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more heavily on one race than another.”  Washington v. Davis, 426 

U.S. 229, 242 (1976).  As discussed above, language has a strong nexus 

to race and national origin.  Here, the only employees sanctioned under 

the rule were Spanish speakers.  J.A. 38–39.  Because disparate 

impact is “itself evidence of intent,” Maldonado, 433 F.3d at 1308, a 

reasonable jury could agree with the district court that Appellees were 

treated unfavorably compared to native English speakers.  J.A. 7. 

ii. Kelso and Cox’s statements give rise to an 
inference of discrimination. 

 
A reasonable jury could find that the circumstances surrounding 

the speak-English rule suggest discrimination.  Appellees’ indirect 

approach allows statements to serve as “just one ingredient in the 

overall evidentiary mix.”  Goudeau v. Nat’l Oilwell Varco, L.P., 793 

F.3d 470, 475 (5th Cir. 2015).  Courts thus judge the relevance of the 

statements under a “less stringent” standard than in cases relying 

purely on statements to show bias.  Id. at 475–76; see also Yates v. 

Douglas, 255 F.3d 546, 549 (8th Cir. 2001) (applying the higher 

standard).  Employees must show “(1) discriminatory animus (2) on the 

part of a person that is either primarily responsible for the challenged 

employment action or by a person with influence or leverage over the 

relevant decisionmaker.”  Goudeau, 793 F.3d at 475–76 (citation 

omitted).  Both Cox and Kelso’s statements satisfy this less stringent 

standard.  



19 

On the first prong, discriminatory animus, a reasonable jury 

could find Cox and Kelso’s remarks laden with bias.  They associate 

negative characteristics with Spanish speakers.  Cox blamed non-

English languages for a perceived decline at the APD, claiming that it 

lacked “the best and the brightest” in part because “they don’t even 

have to speak English on the job!”  J.A. 31–32.  He then vowed to 

“clean house” so that “only the best and brightest will be left standing.”  

J.A. 32.   

Cox also intimated that Spanish speakers are less intelligent 

than native English speakers, declaring: “Latinos, if they come here, 

they need to learn English or they need to go back to Mexico or Havana 

or wherever they came from.  If they’re not smart enough to learn our 

language, they’re not smart enough to live here, work here, or get any 

government benefits here.”  See J.A. 30; cf. Ian F. Haney López, Post-

Racial Racism: Racial Stratification and Mass Incarceration in the Age 

of Obama, 98 Cal. L. Rev. 1023, 1063–64 (2010) (observing the 

prejudice inherent in associating negative traits with particular races). 

Cox is not absolved of animus even if his views are widely 

shared.  See Appellants Br. 48, 54.  Discrimination is not defined by 

public opinion.  Compare Loving v. Virginia, 388 U.S. 1 (1967) (finding 

laws prohibiting interracial marriage discriminatory), with Frank 

Newport, In U.S., 87% Approve of Black-White Marriage, vs. 4% in 
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1958, Gallup (July 25, 2013), http://news.gallup.com/poll/163697/-

approve-marriage-blacks-whites.aspx (noting only 20% of respondents 

approved of interracial marriage in 1968).   

 Kelso echoed Cox’s biased statements.  He equated 

“professionalism” with speaking English, see J.A. 35, revealing a 

pejorative view of non-English speakers.  Cf. Price Waterhouse v. 

Hopkins, 490 U.S. 228, 272 (1989) (O’Connor, J., concurring) (noting 

that decisionmakers couched sex stereotypes in terms of plaintiff’s 

“‘professional’ problems”).  And, defending his view that immigrants 

should “learn English,” J.A. 31, Kelso said, “You want to speak Spanish 

at home?  Speak it.  Cook tacos.  Eat guacamole.”  J.A. 36; cf. Ortiz v. 

Werner Enters., Inc., 834 F.3d 760 (7th Cir. 2016) (explaining that 

comments like “taco eater,” id. at 763, at least suggested that speakers 

“didn’t much like Hispanics,” id. at 766). 

Moreover, Kelso and Cox view Spanish speakers as a monolith.  

They conflate “com[ing] to America,” J.A. 31, with not speaking 

English; non-American “culture[s]” with “speak[ing] Spanish,” J.A. 36; 

“Latino” race with “need[ing] to learn English,” J.A. 30; and “Latino” 

race with being from outside the United States, J.A. 30.  Thus, a 

reasonable jury could recognize that Cox and Kelso think of Spanish 

speakers as indistinguishable and inferior. 
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Cox and Kelso also satisfy the second prong: not only did Kelso, 

the primary decisionmaker, exhibit animus, but so did Cox, who had 

“influence or leverage over the relevant decisionmaker.”  Goudeau, 793 

F.3d at 475–76.  Kelso owed his job to Cox.  J.A. 28.  And, as mayor, 

Cox sat atop the city hierarchy.  When an “executive speaks, 

‘everybody listens.’”  Brewer v. Quaker State Oil Ref. Corp., 72 F.3d 

326, 334 (3d Cir. 1995) (citation omitted).  

Appellees thus satisfy their minimal prima facie burden. 

2. Appellants’ proffered justifications for the speak-
English rule are pretext for discrimination. 

 
If the employer produces ostensibly legitimate reasons for the 

adverse employment action, the plaintiff must carry her burden of 

persuasion by showing that (1) “a discriminatory reason more likely 

motivated the employer” or (2) the employer’s “explanation is 

unworthy of credence.”  Burdine, 450 U.S. at 256; see also Reeves v. 

Sanderson Plumbing Prods., Inc., 530 U.S. 133, 147–48 (2000) 

(clarifying that employee can carry burden under either showing).   

At summary judgment, the burden to show pretext is “not 

onerous: ‘All a plaintiff has to do is raise a genuine issue of fact as to 

whether discrimination motivated the adverse employment action.’”  

Ahmed v. Johnson, 752 F.3d 490, 498 (1st Cir. 2014) (citation omitted).  

The burden is particularly low when “questions about the credibility of 

key witnesses loom large.”  Thomas v. Great Atlantic & Pac. Tea Co., 
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Inc., 233 F.3d 326, 331 (5th Cir. 2000).  Here, Appellants rely on 

Kelso’s own testimony as conclusive evidence of his motive.  See 

Appellants Br. 42. 

A reasonable jury could find discrimination was more likely the 

reason for the speak-English rule.  No problem existed for the policy to 

solve; even if there were problems, Appellants’ policy is too broad to 

solve them.  A reasonable jury could also find Appellants’ rationales 

“unworthy of credence” because the rule exacerbates the problems 

Appellants identified.  

a. The speak-English rule responded to nonexistent 
problems and is overbroad, suggesting 
discrimination was more likely Appellants’ 
motive. 

 
A reasonable jury could conclude Cox and Kelso had no honest 

belief in their justifications and instead more likely harbored a 

discriminatory motive. 

  First, there were no problems that Cox and Kelso could have 

believed a speak-English rule would solve.  In assessing the legitimacy 

of an employer’s business justifications, courts look to actual issues 

affecting a workplace.  Compare EEOC v. Premier Operator Servs., 

Inc., 113 F. Supp. 2d 1066, 1070 (N.D. Tex. 2000) (noting no “discord” 

among employees requiring “harmonization” via speak-English rule), 

with Long v. First Union Corp. of Va., 894 F. Supp. 933, 942 (E.D. Va. 

1995), aff’d, 86 F.3d 1151 (4th Cir. 1996) (finding justification for 
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speak-English rule was not pretext where management received 

complaints of harassment in Spanish).  Kelso admitted he was 

unaware of any reports of harassment by Spanish speakers.  J.A. 36.  

Indeed, there is no evidence that he knew of any problems stemming 

from the use of languages other than English. 

Second, even if there were problems to be solved, Appellants’ 

policy was too broad to solve them.  In Maldonado, a speak-English 

rule “prohibited all use of Spanish if a non-Spanish speaker was 

present, even during breaks.”  433 F.3d at 1300.  The court concluded: 

“a jury could find that there were no substantial work-related reasons 

for the policy (particularly if . . . the policy extended to nonwork 

periods), suggesting that the true reason was illegitimate.”  Id. at 

1308. 

Kelso’s rule is even more restrictive.  It applies at all times, 

regardless of who is present, unless absolutely necessary.  See J.A. 16–

17.  It thus requires officers to speak in English not only among 

themselves, but also with residents who speak English but are more 

comfortable with Spanish.  J.A. 42. 

Kelso’s justification for the breadth of his policy is that 

exceptions might lead to favoritism by supervisors.  J.A. 36.  But the 

terms of his rule authorize just that –– supervisors may approve 

exceptions to the rule.  J.A. 25.  Consequently, as in Maldonado, a 
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reasonable jury could conclude that there were no work-related 

reasons for Appellants’ strict policy, suggesting the true reason was 

bias. 

b. A reasonable jury might not credit Appellants’ 
purported justifications because the rule 
undermines Appellants’ stated objectives. 

 
If the employer’s “explanation is unworthy of credence,” a 

reasonable jury can “infer from the falsity of the explanation that the 

employer is dissembling to cover up a discriminatory purpose.”  Reeves, 

530 U.S. at 147.  Kelso identified five objectives that his speak-English 

rule purportedly furthers: safety, cooperation, reduced potential for 

harassment, good will in the community, and professionalism.  J.A. 17, 

35.  The rule may actually undermine these objectives.  Accordingly, a 

reasonable jury could find Appellants’ justifications unworthy of belief.   

In a diverse city like Ames, J.A. 51, a reasonable jury could find 

that officers’ freedom to communicate without fear of reprisal would 

facilitate quicker and more effective emergency response.  See Cristina 

M. Rodríguez, Language Diversity in the Workplace, 100 Nw. U. L. Rev. 

1689, 1763 (2006).  In particular, requiring officers to speak English 

with limited-English-proficiency residents may inhibit information 

sharing necessary to ensure public safety.  See Susan Shah et al., Vera 

Inst. of Justice, Overcoming Language Barriers: Solutions for Law 

Enforcement 4–5 (2007). 
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Similarly, the jury could conclude that “[c]ooperation with fellow 

workers may be stymied when workers cannot discuss the tasks at 

hand in the shared language in which they have the greatest facility.”  

Janet Ainsworth, Language, Power, and Identity in the Workplace: 

Enforcement of “English-Only” Rules by Employers, 9 Seattle J. for Soc. 

Just. 233, 247 (2010).  Indeed, a jury might credit Espinosa’s testimony 

that it is more “natural” to communicate in Spanish with Spanish-

speaking officers.  J.A. 42. 

A reasonable jury could also determine that the rule is more 

likely to engender harassment than harmony.  See Maldonado, 433 

F.3d at 1301 (noting speak-English rule led to taunting of Hispanic 

employees).  Indeed, when Appellees learned they would be sanctioned 

for speaking Spanish, they presumed a non-Latino officer had reported 

them.  J.A. 18. 

Furthermore, an Ames jury may well question how an English-

only policy would improve community relations.  By forbidding officers 

from speaking to citizens in their preferred language, the policy may 

distance police from Ames’ underserved communities.  See Maya 

Harris West, PolicyLink, Community-Centered Policing: A Force for 

Change 36 (2001) (describing officers’ inability to communicate with 

limited-English-proficiency residents as “greatly hamper[ing]” “ability 

to establish a positive rapport”). 
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Finally, the jury could be skeptical that minute regulation of 

officer behavior enhances professionalism.  See Christopher Stone & 

Jeremy Travis, Toward a New Professionalism in Policing 7 (2011) 

(discussing “petty rules” treating police as “factory workers” rather 

than trusted professionals (citation omitted)).  And equating 

“professionalism” with speaking English, J.A. 35, suggests a 

disparaging conception of non-English speakers.    

* * * 

“[I]n gauging witness credibility and choosing from among 

competing inferences, jurors are entitled to take full advantage of their 

collective experience and common sense.”  United States v. O’Brien, 14 

F.3d 703, 708 (1st Cir. 1994).  Thus, a reasonable jury could find the 

speak-English rule was motivated solely by animus.  Appellees meet 

their minimal prima facie burden and raise a triable issue as to 

whether Appellants’ justifications were pretext.   

C. Even if race or national origin were not Appellants’ 
sole motive, a reasonable jury could find they were at 
least a motivating factor behind the speak-English 
rule. 

 
Unlike single-motive approaches, a mixed-motive approach does 

not require this Court to choose between the employer’s and employee’s 

proffered reasons for the rule.  Here, Appellees need only show a 

reasonable jury that (1) Appellants took an adverse employment 

action, for which (2) race or national origin was a motivating factor.  
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See White, 533 F.3d at 400; see also 42 U.S.C. § 2000e-2(m) (codifying 

mixed-motive test).  Thus, Title VII “relaxes” the general but-for 

causation standard to “a motivating factor.”  EEOC v. Abercrombie & 

Fitch Stores, Inc., 135 S. Ct. 2028, 2032 (2015).  Appellees can use 

direct or circumstantial evidence, see Desert Palace v. Costa, 539 U.S. 

90, 99 (2003), including evidence of pretext from the McDonnell 

Douglas analysis, Fogg v. Gonzales, 492 F.3d 447, 451 n.* (D.C. Cir. 

2007).   

The speak-English rule is undisputedly an adverse action.  The 

only remaining question is whether race or national origin was a 

motivating factor.  A reasonable jury could find that Kelso harbored 

his own bias, or it could impute Cox’s bias to the rule.   

1. The mixed-motive analysis is appropriate when 
reviewing summary judgment. 

 
A case need not be “labeled as either a ‘pretext’ case or a ‘mixed-

motives’ case from the beginning.”  Price Waterhouse, 490 U.S. at 247 

n.12.  The parties agree that the key question is whether animus was a 

motivating factor for the speak-English rule.  Appellants Br. 37.  

Therefore, this Court should use a mixed-motive analysis.  See, e.g., 

Quigg v. Thomas Cty. Sch. Dist., 814 F.3d 1227, 1238–39 (11th Cir. 

2016) (collecting cases applying mixed motive at summary judgment).  
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2. Appellees have shown that race or national origin was 
at least a motivating factor for the speak-English rule. 

 
a. Presented with Kelso’s acts and statements, a 

reasonable jury could conclude race or national 
origin was a motivating factor. 

 
“A motivating factor” is a lower causation standard than “but 

for.”  Compare Appellants Br. 55 (citing Schuster v. Lucent Techs., Inc., 

327 F.3d 569 (7th Cir. 2003) (“but for” in McDonnell Douglas, id. at 

579), and Phelps v. Yale Sec., Inc., 986 F.2d 1020 (6th Cir. 1993) (“but 

for” in ADEA, id. at 1026)), with White, 533 F.3d at 400 (“a motivating 

factor” in mixed-motive).  The burden of producing “some evidence in 

support of a mixed-motive claim is not onerous,” White, 533 F.3d at 

400, and Appellees have produced such evidence here. 

A reasonable jury infers motivation not only from explicit 

statements, but from acts as well.  See Mullen v. Princess Anne 

Volunteer Fire Co., 853 F.2d 1130, 1133 (4th Cir. 1988) (“The principle 

is well-established that prior acts and statements should be admitted 

where necessary to show state of mind.”).  Here, Kelso’s actions 

illustrate his motivation.  He donated $1000 to support a mayoral 

campaign –– in a city in which he did not live –– for a candidate who 

declared that Latinos “need to learn English” or go back “wherever 

they came from.”  J.A. 30.  Kelso later accepted a job from that 

candidate.  J.A. 28.  And he believed his agreement with Cox was 

“[p]robably why [he] got hired.”  J.A. 34.    
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Kelso’s motivation is further illustrated by acts he took as 

commissioner.  After Cox lamented that the APD did not have “the 

best and the brightest any more” because officers “don’t even have to 

speak English on the job,” J.A. 31–32, Kelso implemented a rule 

addressing this complaint.  See Griffin v. Finkbeiner, 689 F.3d 584, 

595–96 (6th Cir. 2012) (finding mayor’s racially insensitive comment 

relevant because mayor shaped attitudes and policies of department).  

As noted above, that rule responds to nonexistent problems, is 

overbroad, and risks undermining its goals. 

When viewed in light of this evidence of pretext, Kelso’s 

statements are especially probative of his motivation.  See id. at 596.  

Kelso admitted he “liked” Cox’s message about the APD, J.A. 32; “went 

over” the statement before his job interview, J.A. 33; and instituted the 

speak-English rule because it “fit well” with Cox’s “campaign and 

overall attitudes,” J.A. 35.  Though Cox was not the decisionmaker, 

Kelso’s consideration of Cox’s comments is relevant to a mixed-motive 

inquiry.  See Price Waterhouse, 490 U.S. at 257–58 (finding 

decisionmaker’s review of comments made by “persons outside the 

decision making chain” “a motivating part” of decision).  As to Kelso’s 

own feelings, he explicitly stated that “Latino” officers could “[c]ook 

tacos” at home, as long as they did not “speak Spanish” at work.  J.A. 

36; see also Ortiz, 834 F.3d at 763, 766. 
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Moreover, Kelso’s statements are not too attenuated for a jury to 

consider.  He made them under oath, in a deposition about the speak-

English rule, less than a year after he instituted the rule.  See Ryder v. 

Westinghouse Elec. Corp., 128 F.3d 128, 133 (3d Cir. 1997) (affirming 

jury’s consideration of executive’s comments made a year after adverse 

action).  There is “no bright line rule for determining when evidence is 

too remote to be relevant.”  Ansell v. Green Acres Contracting Co., 347 

F.3d 515, 525 (3d Cir. 2003).  Since disparate treatment cases are “so 

fact-specific,” any question of “passage of time” is “for the jury to 

consider in weighing evidence.”  Id.   

Kelso’s statements, many of which were made in direct reference 

to the speak-English rule, are “surely the kind of fact which could 

cause a reasonable trier of fact to raise an eyebrow.”  Bevan v. 

Honeywell, Inc., 118 F.3d 603, 610 (8th Cir. 1997) (citation omitted).  

b. Regardless of Kelso’s bias, a reasonable jury 
could impute Cox’s animus to the speak-English 
rule. 

 
 Even if Kelso did not “agree,” J.A. 31, with anything Cox said, 

Cox’s own bias meets the motivating factor standard.  As a threshold 

matter, Cox’s campaign statements are properly considered by a jury 

because they are a critical part of “the context in which [the] policy 

arose.”  Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 315 (2000). 
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A jury could reasonably conclude that Cox’s animus infected the 

speak-English rule.  See Staub v. Proctor Hosp., 562 U.S. 411, 419–21 

(2011).  Under the “cat’s paw” theory, Appellants are liable if Cox 

intended to cause the policy, and if his statements caused Kelso to 

implement the policy.  See, e.g., Chattman v. Toho Tenax Am., Inc., 686 

F.3d 339, 350–51 (6th Cir. 2012). 

i. This Court should not hide Cox’s 
campaign statements from the jury. 

 
When courts consider a rule’s purpose, they cannot “turn a blind 

eye to the context in which [it] arose.”  Santa Fe, 530 U.S. at 315; see 

also McCreary Cty. v. ACLU of Ky., 545 U.S. 844, 866 (2005).  Here, the 

relevant context includes Cox’s campaign.  During his campaign, Cox 

complained that APD officers are not “the best and brightest” because 

they “don’t even have to speak English on the job!”  J.A. 31–32.  He 

then reaffirmed his support for the speak-English rule just days before 

it was implemented.  J.A. 34.  With this full context, a reasonable jury 

could infer discriminatory intent. 

Allowing a jury to hear Cox’s campaign statements respects 

First Amendment values.  That Amendment ensures an “open 

marketplace” of ideas, N.Y. State Bd. of Elections v. Lopez Torres, 552 

U.S. 196, 208 (2008), particularly “in the public dialogue preceding an 

election,” Citizens United v. FEC, 558 U.S. 310, 372 (2010).  The 

marketplace theory counts on citizens listening to campaign 
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statements in order to “make informed choices.”  Buckley v. Valeo, 424 

U.S. 1, 14–15 (1976).  And once candidates take office, citizens use 

campaign promises to “hold officials accountable.”  See Citizens United, 

558 U.S. at 339.  Campaign statements cannot be categorically 

unreliable, Appellants Br. 50, at the same time that they are 

“indispensable to decisionmaking,” First Nat. Bank of Boston v. 

Bellotti, 435 U.S. 765, 777 (1978).  Indeed, courts at all levels have 

considered campaign statements when evaluating the motivations 

behind official actions.2    

 Nor will allowing a jury to consider Cox’s statements “forever 

taint” his administration.  McCreary, 545 U.S. at 874.  “[I]t is possible 

that a government may begin with an impermissible purpose . . . but 

later take affirmative actions to neutralize” it.  Felix v. City of 

Bloomfield, 841 F.3d 848, 863 (10th Cir. 2016), cert. denied 138 S. Ct. 

357 (2017).  For example, an official could conduct a thorough 

investigation, consult with stakeholders, or refrain from uttering 

further discriminatory remarks for an appropriate amount of time.  

Using such objective evidence alleviates fears of “judicial 

psychoanalysis.”  McCreary, 545 U.S. at 862. 

                                                
2 See, e.g., Washington v. Seattle Sch. Dist. No. 1, 458 U.S. 457, 471 (1982) (campaign 
materials); Washington v. Trump, 847 F.3d 1151, 1167 (9th Cir. 2017), cert. denied, 
138 S. Ct. 448 (2017) (candidate statements); Glassroth v. Moore, 335 F.3d 1282, 
1297 (11th Cir. 2003) (same); Aziz v. Trump, 234 F. Supp. 3d 724, 736 (E.D. Va. 2017) 
(same). 
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Here, Cox and Kelso took no affirmative steps to distance 

themselves from Cox’s statements.  Indeed, there is continuity between 

Cox’s pre- and post-election positions.  See J.A. 34 (telling Kelso, post-

election, “you know I’m in favor of [a speak-English rule]”).  Given 

Cox’s reaffirmation of his campaign position, this Court should “decline 

to impose a bright-line rule against considering campaign statements,” 

Int’l Refugee Assistance Project v. Trump, 857 F.3d 554, 598–99 (4th 

Cir. 2017), vacated and remanded, 138 S. Ct. 353 (2017), and allow a 

jury to consider Cox’s remarks. 

ii. When considering the circumstances 
surrounding the speak-English rule, a 
reasonable jury could conclude that Cox’s 
animus caused Kelso to adopt the rule. 

 
Appellees can still prevail even if no reasonable jury could find 

Kelso had any bias.  Under the cat’s paw framework, Appellants are 

liable if Cox intended to cause a discriminatory adverse action, and if 

his statements caused Kelso to implement the rule.  See Staub, 562 

U.S. at 419–21.  Cat’s paw thus recognizes that workplace bias is just 

as harmful no matter where in the hierarchy it originates.   

First, a reasonable jury could take Cox at his word that he 

wanted the speak-English rule.  Cox complained that APD officers 

“don’t even have to speak English on the job,” and vowed, “when I get 

into office, that changes.  We are gonna clean house.”  J.A. 31–32.  Cox 

also disparaged non-native English speakers: “Latinos . . . [who are] 
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not smart enough to learn our language, they’re not smart enough to 

live here [or] work here.”  J.A. 15. 

Second, a jury could believe that Cox’s bias caused Kelso to 

implement the rule.  Kelso admitted that Cox’s views “could have been” 

in the back of his mind when he instituted the speak-English rule.  

J.A. 33.  He said the policy “was a no-brainer to bring to Ames, 

especially because I knew from [Cox’s] campaign and overall attitudes 

that it would fit well with what he was talking about.”  J.A. 35.  

Looking at both statements, a reasonable jury could easily conclude 

that Cox influenced Kelso’s rule. 

Independent investigation by the ultimate decisionmaker does 

not categorically “relieve[] the employer of ‘fault.’”  Staub, 562 U.S. at 

420–21 (citation omitted).  The record is scant as to Kelso’s 

investigation before implementing the speak-English rule.  He 

announced a plan to review all APD policies, J.A. 16, but as to the 

speak-English rule specifically, Kelso said implementing it was a “no-

brainer,” J.A. 35.  Indeed, the only evidence that Kelso investigated 

before creating the rule is his own representation.  J.A. 16.  As such, 

whether Kelso’s investigation was sufficiently rigorous depends on his 

credibility, which a jury must assess.  See, e.g., Kramer v. Logan Cty. 

Sch. Dist. No. R–1, 157 F.3d 620, 624–25 (8th Cir. 1998).   
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Likewise, the time between Cox’s comments and Kelso’s rule 

does not render the comments irrelevant.  Temporal proximity is but 

one of many factors courts consider when weighing circumstantial 

evidence under a mixed-motive analysis.  See Griffin, 689 F.3d at 595 

(explaining that courts may consider speaker’s identity, comment’s 

substance, and temporal proximity).  Courts have found genuine issues 

of material fact when statements were further removed than Cox’s.  

See Brewer, 72 F.3d at 333–34 (finding two-year-old statement by non-

decisionmaking executive, though not causally linked to employment 

action, relevant); cf. Hutson v. McDonnell Douglas Corp., 63 F.3d 771, 

779 (8th Cir. 1995) (finding decade-old statements by non-

decisionmakers too removed).  In any case, Kelso received Cox’s 

support for the rule days before implementing it.  J.A. 34.   

Finally, “[a]s the mayor, . . . [Cox] ‘was in a position to shape the 

attitudes, policies, and decisions’” of his subordinates, including Kelso.  

Griffin, 689 F.3d at 595 (citation omitted).  Because Cox’s comments 

“stem[med] from the top,” they “are not too attenuated to support a 

finding that . . . bias motivated” Kelso’s decision.  Ercegovich v. 

Goodyear Tire & Rubber Co., 154 F.3d 344, 357 (6th Cir. 1998).   

In sum, even if Kelso had no animus, Cox’s animus can be 

imputed to the speak-English rule.  Therefore, the district court erred 

in concluding Cox’s motive was irrelevant.  See J.A. 8–9. 
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c. Even if Appellants could demonstrate they would 
have made the same decision without bias, this 
defense is not a bar to liability under Title VII. 

 
The same-decision defense “does not absolve [the employer] of 

liability.”  Desert Palace, 539 U.S. at 94–95; see also 42 U.S.C. § 2000e-

5(g)(2)(B) (2012).  Thus, it is “irrelevant” at summary judgment.  See 

Dominguez-Curry v. Nev. Transp. Dept., 424 F.3d 1027, 1042 (9th Cir. 

2005). 

* * * 

Presented with Kelso’s acts and statements, a jury could 

conclude that he “agree[d]” with Cox on more than just the “general 

principle of come to America, learn English.”  J.A. 31.  So too could a 

jury impute Cox’s bias directly to the speak-English rule.  It was error 

to hold that no reasonable jury could find that race or national origin 

was at least a motivating factor for the rule.  

III. This Court should affirm summary judgment on 
Appellees’ disparate impact claim because the speak-
English rule has an unjustified disparate impact based 
on race and national origin. 

 
Even where there is no biased intent, Title VII forbids 

employment policies that have a disparate impact on the basis of race 

or national origin.  42 U.S.C. § 2000e-2(a)(1) (2012).  The EEOC has 

promulgated guidelines on speak-English rules, under which 

Appellants’ at-all-times rule is presumptively unlawful.  See 29 C.F.R. 

§ 1606.7(a) (2018).  This Court should defer to the guidelines.   
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Courts that do not defer to the guidelines must undertake a 

general Title VII disparate impact inquiry without the benefit of the 

EEOC’s expertise.  The statute lays out a three-part burden-shifting 

framework: (1) the plaintiff must present a prima facie case;  (2) the 

employer must then prove business necessity; (3) the plaintiff may still 

defeat this showing by presenting a less discriminatory alternative.  42 

U.S.C. § 2000e-2(k)(1)(A).  Appellees present a prima facie case and 

less discriminatory alternative, and Appellants do not carry their 

burden of proving business necessity.   

A. According the EEOC guidelines proper deference, this 
Court should find Appellants’ speak-English rule had 
an unjustifiable disparate impact. 

 
 As Title VII’s “enforcing agency,” Griggs v. Duke Power Co., 401 

U.S. 424, 433–34 (1971), the EEOC promulgated guidelines “to carry 

out the provisions” of the statute, 42 U.S.C. § 2000e-12(a).  Under the 

guidelines, speak-English rules that apply “at all times” are presumed 

invalid, and speak-English rules that apply “at certain times” are 

permissible only if the employer “can show that the rule is justified by 

business necessity.”  29 C.F.R. § 1606.7(a)–(b).  This Court should defer 

to the guidelines because they are thoroughly considered, validly 

reasoned, and consistently applied.  See Gen. Elec. Co. v. Gilbert, 429 

U.S. 125, 142 (1976).  
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1. This Court should defer to the EEOC guidelines on 
speak-English rules. 

 
         EEOC guidelines are “‘[t]he administrative interpretation of the 

Act by the enforcing agency,’ and consequently are ‘entitled to great 

deference.’”  Albemarle Paper Co. v. Moody, 422 U.S. 405, 431 (1975) 

(quoting Griggs, 401 U.S. at 433–34).  The Supreme Court has directed 

courts to defer to EEOC guidelines in accordance with “the 

thoroughness evident in [the agency’s] consideration, the validity of its 

reasoning, [and] its consistency with earlier and later 

pronouncements.”  Gilbert, 429 U.S. at 142 (quoting Skidmore v. Swift 

& Co., 323 U.S. 134, 140 (1944)).  Because section 1606.7 meets the 

Supreme Court’s test, it has the “power to persuade,” id. (quoting 

Skidmore, 323 U.S. at 140), and demands deference from this Court.   

a. The EEOC thoroughly considered possible 
objections when promulgating section 1606.7.   

 
During the drafting process, the EEOC solicited input from 

federal agencies and “interested groups and individuals.”  45 Fed. Reg. 

85,632, 85,632 (Dec. 29, 1980).  The agency then carefully adjusted the 

guidelines in response to approximately 250 comments.  See id. at 

85,632, 85,635.  The resulting section reflects this thorough 

consideration. 
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b. Section 1606.7 validly applies Title VII to speak-
English rules. 

 
The EEOC guidelines are a specific application of Title VII’s 

general burden-shifting framework.  If a plaintiff shows that a rule 

applies “at all times,” the guidelines “presume that such a rule violates 

[T]itle VII” because it may “create an atmosphere of inferiority, 

isolation and intimidation.”  29 C.F.R. § 1606.7(a) (emphasis added).    

Presumptions are rebuttable, and thus employers may justify a 

practice with business necessity, as the statute provides.  42 U.S.C. § 

2000e-2(k)(1)(A)(i).   

Allegations that the guidelines “contravene[]” Title VII, 

Appellants Br. 27, “substitute[] a pejorative characterization for a 

simple recognition of the effect of EEOC’s presumption, which is only 

to move the inquiry to the second step prescribed by the statute –– the 

employer’s need to identify a business justification,” EEOC v. Synchro-

Start Prods., Inc., 29 F. Supp. 2d 911, 914 (N.D. Ill. 1999). 

Furthermore, section 1606.7 provides clear guidance to lower 

courts.  Neither presumptions nor mandates to “closely scrutinize” 

certain rules are unusual.  See 29 C.F.R. § 1606.7(a).  Courts routinely 

apply both.  See, e.g., Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 

223–24 (1995) (describing Fourteenth Amendment strict scrutiny); 

EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 248 (1991) (describing 

presumption against extraterritoriality).   
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Additionally, the guidelines validly distinguish between speak-

English rules that apply “at all times” and “at certain times.”  29 

C.F.R. § 1606.7(a)–(b).  Lower courts easily differentiate between such 

policies, even without guidance from the EEOC.  See, e.g., Montes v. 

Vail Clinic, Inc., 497 F.3d 1160, 1170–71 (10th Cir. 2007); Garcia v. 

Gloor, 618 F.2d 264, 270 (5th Cir. 1980) (analyzing a speak-English 

rule before the promulgation of the guidelines, and observing that it 

“did not apply to conversations during breaks”).  Rules that apply “at 

all times” are especially pernicious because “totally prohibiting 

employees from speaking their primary language . . . disadvantag[es] 

an individual’s employment opportunities” to a unique degree.  45 Fed. 

Reg. 85,632, at 85,634–35 (emphasis added).   

Even Congress has implicitly endorsed the guidelines.  When 

Congress is aware of an agency’s interpretation of a statute and 

amends the statute without modifying the specific provision, it has 

tacitly approved of the prevailing interpretation.  United States v. 

Rutherford, 442 U.S. 544, 554 n.10 (1979).  Fully aware of the EEOC 

guidelines, Congress amended Title VII in 1991 and left the national 

origin provisions intact.  Senator Edward Kennedy, the primary 

sponsor of the 1991 Act, reassured his colleague that nothing in the 

Act would “in any way adversely affect the EEOC regulation on 

language use in the workplace.”  137 Cong. Rec. S29,051 (daily ed. Oct. 
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30, 1991) (statements of Sens. DeConcini and Kennedy); see also EEOC 

v. Premier Operator Servs., Inc., 113 F. Supp. 2d 1066, 1074 (N.D. Tex. 

2000) (applying Rutherford deference to section 1606.7).  Congress’ 

endorsement further enhances the guidelines’ “power to persuade.”  

Gilbert, 429 U.S. at 142 (quoting Skidmore, 323 U.S. at 140).  

c. The EEOC has not wavered in its position.   
 

The EEOC first articulated its position on speak-English rules 

in 1970.  See EEOC Dec. No. 71-446, 2 Fair Empl. Prac. Cas. (BNA) 

1127 (Nov. 5, 1970).  A decade later, it codified its position in section 

1606.7.  29 C.F.R. § 1606.7.  The section has not been amended or 

subject to a revised interpretation since its publication.  Id.   

In short, the thoroughness of the EEOC’s consideration, its valid 

reasoning, and its consistent application merit great weight. 

2. The speak-English rule applies “at all times” and is 
presumptively unlawful. 

 
         A speak-English rule that applies “at all times” “create[s] an 

atmosphere of inferiority, isolation and intimidation,” presumptively 

violating Title VII.  Id. § 1606.7(a).  Appellants concede that their rule 

applies “at all times.”  See Appellants Br. 18 (“the policy must apply at 

all times”); see also J.A. 4–5.   

 Under this weighty presumption, a rule that applies at all times 

is exceedingly difficult to justify with business necessity and “will 

rarely, if ever, be upheld.”  Gutierrez v. Mun. Court, 838 F.2d 1031, 
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1040 n.8 (9th Cir. 1988), vacated as moot, 490 U.S. 1016 (1989).  As 

discussed below, infra III.B.2, Appellants cannot prove business 

necessity.  Thus, the district court correctly concluded that Appellants’ 

blanket rule has an unlawful disparate impact. 

B. Even without deferring to the EEOC guidelines, 
Appellees establish a prima facie case of disparate 
impact and Appellants cannot show business 
necessity. 

 
Courts that do not defer to the guidelines must conduct the 

general Title VII disparate impact inquiry.  First, the plaintiff must 

make out a prima facie case.  42 U.S.C. § 2000e-2(k)(1)(A)(i).  The 

employer then bears the burden of both production and persuasion to 

show “that the challenged practice is job related . . . and consistent 

with business necessity.”  Id.  Even if an employer meets these 

burdens, the plaintiff may still prevail by showing there is a less 

discriminatory “alternative employment practice” that the employer 

refused to adopt.  Id. § 2000e-2(k)(1)(A)(ii), (C).  Appellees present a 

prima facie case and a less discriminatory alternative, and Appellants 

have no justifiable business necessity for their speak-English rule. 

1. Appellees present a prima facie case of disparate 
impact. 

 
 In a prima facie case of disparate impact, the plaintiff “must 

identify ‘a particular employment practice’ that ‘caused a significant 

adverse effect on a protected group.’”  Howe v. City of Akron, 723 F.3d 
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651, 658 (6th Cir. 2013) (citation omitted).  It is undisputed that the 

speak-English rule is a particular employment practice.  The causal 

element is also satisfied because the parties agree that Espinosa and 

Simone were disciplined under the rule.   J.A. 25–26.  Therefore, the 

question is whether the policy had a significant, adverse impact on 

members of a protected class.  Because language rules implicate 

national origin and punish bilingual individuals for inadvertent lapses 

into their native language, Appellees present a prima facie case. 

a. The speak-English rule has a disparate impact 
based on race and national origin. 

 
Language and national origin are tightly intertwined.  “[A]ny 

English-only rule unarguably impacts people of some national origins 

(those from non-English speaking countries) much more heavily than 

others . . . .”  Synchro-Start, 29 F. Supp. 2d at 912; see also Espinoza v. 

Farah Mfg. Co., Inc., 414 U.S. 86, 92 n.5 (1973) (finding no national 

origin discrimination in part because company did not refuse “to hire 

aliens of Mexican or Spanish-speaking background” (emphasis added)).   

Empirical data confirms the connection.  As of 2009, 76.2% of 

people who identified as “Hispanic or Latino” spoke a language other 

than English at home; only 5.8% of people who identified as “White 

alone, not Hispanic or Latino” did so.  Tallese D. Johnson et al., U.S. 

Census Bureau, People Who Spoke a Language Other than English at 

Home by Hispanic Origin and Race: 2009, at 3 (2010).  And as of 2011, 
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92.5% of those who spoke Spanish at home identified as Hispanic.3  See 

Camille Ryan, U.S. Census Bureau, Language Use in the United 

States: 2011, at 9 (2013).  Thus, any broad policy mandating English 

will almost certainly affect people based on national origin. 

Here, the disparate impact is clear.  Two hundred and sixteen of 

the APD’s 1800 officers are Hispanic or Latino.  J.A. 38.   Six officers 

have been sanctioned under the speak-English rule, all six for 

speaking Spanish.  J.A. 38.  At least two of those six are native 

Spanish speakers because of their national origins –– Espinosa 

immigrated from Mexico, Simone from El Salvador.  J.A. 14.  Hispanic 

or Latino officers thus make up at least one-third of those disciplined 

under the policy, but only 12% of the APD.  

b. The speak-English rule has significant, adverse 
effects. 

 
The APD’s policy imposes a substantial burden on native 

Spanish speakers like Espinosa and Simone.  Many bilingual people 

slip “unconscious[ly] or inadvertent[ly]” into their native language 

when speaking with other bilingual individuals — a well-established 

phenomenon known as code-switching.  Premier Operator, 113 F. Supp. 

2d at 1074; see also, e.g., id. at 1074–75 (explaining the “extensive 

research, studies and scientific findings” on code-switching, id. at 1074, 

presented through expert testimony); L. Darnell Weeden, The Less 
                                                
3 37,579,787 people over the age of five spoke Spanish at home; of those, 34,745,940 
identified as “Hispanic.” 
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than Fair Employment Practice of an English-Only Rule in the 

Workplace, 7 Nev. L.J. 947, 959–62 (2007) (explaining code-switching).  

Speaking a certain language “is not simply a matter of preference,” and 

speak-English rules burden bilingual officers with the constant threat 

of sanction for unintentional actions.  Mark Colón, Note, Line Drawing, 

Code Switching, and Spanish as Second-Hand Smoke: English-Only 

Workplace Rules and Bilingual Employees, 20 Yale L. & Pol’y Rev. 227, 

251 (2002).  Indeed, Espinosa explained that despite “tr[ying] to stop,” 

speaking Spanish was “natural” and she “couldn’t fully” refrain from 

doing so with her Spanish-speaking colleagues.  J.A. 45–46. 

The burden here is particularly acute, given that the speak-

English rule applies at all times.  It “force[s]” bilingual officers “to be 

constantly on guard to avoid uttering their native language, even in 

their most private moments in the lunch room or on a break.”  Premier 

Operator, 113 F. Supp. 2d at 1075.  They face “oppressive monitoring 

or potential discipline,” id., which may “create an atmosphere of 

inferiority, isolation, and intimidation,” 29 C.F.R. § 1606.7(a).  The 

speak-English rule thus has a significant adverse impact, shouldered 

only by non-native English speakers. 

2. Appellants fail to justify the speak-English rule’s 
disparate impact under the business necessity 
standard. 
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After a plaintiff presents a prima facie case, an employer must 

prove the policy is “job related . . . and consistent with business 

necessity” to avoid liability.  42 U.S.C. § 2000e-2(k)(1)(A)(i).  Congress 

instructed courts that the phrase “job related and consistent with 

business necessity” is “intended to reflect the concepts enunciated by 

the Supreme Court in Griggs v. Duke Power Co., and in the other 

Supreme Court decisions prior to Wards Cove Packing Co. v. Atonio.”  

137 Cong. Rec. S15,276 (daily ed. Oct. 25, 1991) (citations omitted) 

(interpretive memorandum); see also Civil Rights Act of 1991, Pub. L. 

102-166, § 105(b), 105 Stat. 1071, 1075 (1991) (directing courts to 

follow this interpretive memorandum).  

The only cases prior to Wards Cove in which the Supreme 

Court’s business necessity holding commanded a majority were Griggs, 

401 U.S. 424, Albemarle, 422 U.S. 405, and Dothard v. Rawlinson, 433 

U.S. 321 (1977).  See Lanning v. Se. Pa. Transp. Auth., 181 F.3d 478, 

489–91 (3d Cir. 1999) (describing business necessity standard 

following 1991 Act and distinguishing other cases).  

Under those cases, an employment policy is a business necessity 

only if it is “essential,” Dothard, 433 U.S. at 331, to an “important 

element[]” of the job, Albemarle, 422 U.S. at 431.  Necessity must be 

shown by more than a manager’s testimony.  See Griggs, 401 U.S. at 

431.  “[O]verbroad or merely general, unsophisticated measures” do not 
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qualify as business necessities even where they reference important 

goals.  El v. Se. Pa. Transp. Auth., 479 F.3d 232, 242 (3d Cir. 2007).   

Here, the business necessity question is not whether Appellants 

suggest a permissible goal, nor whether the policy bears some 

connection to that goal.  The question is whether a manager’s bare 

testimony is enough to show that an around-the-clock policy is a 

business necessity.  The district court found that Appellants had not 

carried that burden.  This Court should affirm. 

a. Appellants’ evidence is inadequate to 
substantiate a claim of business necessity. 

 
Title VII guards against bias, even in the form of ostensibly 

neutral policies.  See Lanning, 181 F.3d at 490 (“[A]n employer’s job 

requirements [might] incorporate societal standards based not upon 

necessity but rather upon historical, discriminatory biases.”).  To that 

end, Congress imposed the burden on employers to prove a policy’s 

necessity.  Thus, a court must probe beyond purported justifications to 

the data supporting them, searching for real necessity, not 

“convenience.”  El, 479 F.3d at 242. 

Mere claims of efficacy are insufficient to prove business 

necessity.  See Lanning, 181 F.3d at 492 (explaining that “judgment 

alone,” even by an expert, “is insufficient to validate [an employer’s] 

discriminatory practices”).  Kelso’s assertions that he “saw [the rule] 

work well” and that it “made people safer” while at the NYPD, J.A. 35, 



48 

do not constitute the “meaningful study” required by Title VII, see 

Griggs, 401 U.S. at 431–32 (finding executive’s testimony insufficient).  

Appellants could have demonstrated the need for a speak-English rule 

in any number of ways, such as instituting a more limited trial rule or 

investigating the APD’s actual working conditions.  See Lanning, 181 

F.3d at 482 (describing study of transit police officer hiring 

requirements); see also Davis v. City of Dallas, 777 F. 2d 205, 217–18 

(5th Cir. 1985) (looking to “expert testimony” and detailed reports of 

“the caliber of Presidential Commissions”).  But they failed to do so. 

Furthermore, courts have refused to find business necessity 

when policies purport to solve problems that do not, in fact, exist.  For 

example, in Maldonado v. City of Altus, there were no written records 

of “communication problems, morale problems or safety problems.”  

433 F.3d 1294, 1306–07 (10th Cir. 2006), overruled on other grounds by 

Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53 (2006).  

Accordingly, the court observed that one complaint about the use of 

Spanish was “scant” evidence of business necessity.  Id.; see also Henry 

v. Milwaukee Cty., 539 F.3d 573, 581–82 (7th Cir. 2008) (finding 

unnecessary a plan to reduce female guards’ shifts at juvenile 

detention facility without evidence of safety problems). 

There is no evidence that Spanish caused safety, morale, or 

communication problems for the APD.  The record contains no 
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suggestion that Espinosa’s collegial jokes with her fellow officers 

caused any discord.  See J.A. 43.  And Simone’s bilingual teasing –– 

which occurred years ago –– focused only on his coworker O’Malley’s 

“Irish last name,” “outfits,” and “what she liked to do on weekends.”  

J.A. 49–50.  Simone and O’Malley both speak English and Spanish, 

J.A. 49, so the language used was immaterial.  Further, the incident 

was adequately addressed by existing procedures, and Simone was 

never disciplined again, J.A. 24.  

Employers cannot avoid their evidentiary burden merely by 

invoking safety.  For example, in Dothard, the Supreme Court required 

a showing that height and weight requirements for correctional officers 

were essential to job performance.  433 U.S. at 331–32.  Without that 

showing, the Court refused to find business necessity, regardless of 

potential safety benefits.  Id.; see also Lanning, 181 F.3d at 491–94 

(applying same standard to transit police officer hiring test).  Kelso’s 

assertion that the NYPD policy “made people safer,” J.A. 35, without 

further evidence, is insufficient to show that the speak-English rule 

was essential at all times.   

b. Substantial evidence undercuts Appellants’ 
claim of business necessity. 

 
Appellants’ assertion of business necessity is undermined by 

both (1) excellent performance by the APD and Appellees, and (2) the 

rule’s potential negative effects on that performance.   
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First, satisfactory performance by employees prior to 

implementation of the rule is powerful evidence against business 

necessity.  See Griggs, 401 U.S. at 431–32.  The APD as a whole, as 

well as Espinosa and Simone individually, excelled prior to the speak-

English rule.   

On the APD’s watch, Ames’ violent crime rate made it the safest 

city of the twenty-two largest cities in the United States with available 

data.  See Ames Grawert & James Cullen, Brennan Center for Justice, 

Crime in 2015: A Final Analysis 2 (Apr. 20, 2016); J.A. 51 (listing 

Ames’ rate of 243 violent crimes per 100,000 people).  Ames’ violent 

crime rate fell by 6% from 2013 to 2014, J.A. 51, while the overall U.S. 

violent crime rate declined by only 2%, 2016 Crime in the United 

States, Fed. Bureau of Investigation, https://ucr.fbi.gov/crime-in-the-

u.s/2016/crime-in-the-u.s.-2016/tables/table-1 (last visited Feb. 23, 

2018).4   

Individually, Espinosa won the Mayor’s Medal for Service, and 

Simone received commendations for his work.  J.A. 14–15.  The 

exceptional performance of the department as a whole, and Appellees 

in particular, shows that the speak-English rule is not necessary. 

Second, the speak-English rule is likely to have deleterious 

effects both within the APD and in the community.  Internally, the rule 

                                                
4 Percentage decline calculation: ((2014 Violent Crime Rate / 2013 Violent Crime 
Rate) - 1) * 100. 
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stigmatizes bilingual officers by creating a “polarized” environment in 

which they fear sanction from supervisors and coworkers.  See Janet 

Ainsworth, Language, Power, and Identity in the Workplace: 

Enforcement of “English-Only” Rules by Employers, 9 Seattle J. for Soc. 

Just. 233, 247–50 (2010); see also J.A. 18 (noting Appellees’ suspicion 

that non-Latino officer reported them for speaking Spanish).   

Externally, the speak-English rule impedes officers’ ability to 

engage with Ames residents in their preferred language.  See J.A. 42.  

Community trust in police “presumes effective and open 

communication between officers and residents, including those who are 

not fluent in English.”  Susan Shah et al., Vera Inst. of Justice, 

Overcoming Language Barriers: Solutions for Law Enforcement 4–5 

(2007).  Thus, the inability of some Ames residents to communicate 

comfortably with law enforcement can only frustrate the APD’s 

interest in community good will. 

c. Even if Appellants can justify particular 
applications of the speak-English rule, they 
cannot show it is essential at all times. 

 
Kelso’s at-all-times speak-English rule is an outlier: both the 

purported inspiration for the rule and military language policies 

permit employees to speak the language of their choice on breaks.  If 

an at-all-times rule is not necessary in those contexts, it is surely not 

necessary here.  
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The NYPD policy, Kelso’s stated inspiration for his speak-

English rule, J.A. 35, does not apply to “personal calls, breaks or other 

‘common-sense type situations,’” Elizabeth Llorente, NYPD English-

Only Policy Creates Hostile Environment, Latino Officers Claim, Fox 

News (June 28, 2013), http://www.foxnews.com/world/2013/06/27/-

latino-police-association-official-said-nypd-english-only-policy-creates-

.html (citation omitted).  Clearly, the NYPD recognizes that there is no 

“life or death” interest, J.A. 53, in banning officers from speaking their 

native language during breaks.  These exceptions make sense given 

that the FBI reported not a single officer killed in a police station in 

2016.  See Fed. Bureau of Investigation, Summaries of Officers 

Feloniously Killed (2016) (explaining location and circumstances of 

officer deaths).   

Moreover, the Marines, Army, Air Force, and Navy have all 

declared that around-the-clock English-only rules with no exceptions 

for personal communications are unjustifiable.5  This Court should not 

entertain the suggestion that the streets of the safest large city in 

America are more dangerous than battlefields.  

                                                
5 See U.S. Dep’t of the Air Force, Air Force Instruction 36-2706, Equal Opportunity 
Program Military and Civilian 11 (2010); U.S. Dep’t of the Army, Army Regulation 
600–20, Army Command Policy 28 (2014); U.S. Dep’t of the Navy, Instruction 
5354.1F, Navy Equal Opportunity Policy 12 (2011); U.S. Marine Corps, Equal 
Opportunity Advisor: Marine Corps Installations East, 
http://www.mcieast.marines.mil/Staff-Offices/Equal-Opportunity-Advisor/FAQ/ (last 
visited Feb. 23, 2018). 



53 

Kelso also claims that the speak-English rule must apply at all 

times because exceptions risk permitting favoritism by supervisors.  

J.A. 36–37.  Yet his rule enables favoritism: it includes an exception 

allowing officers to speak languages other than English when 

“approved by a supervisor.”  J.A. 5.  Thus, Kelso’s claim cannot justify 

the blanket application of the speak-English rule.  

3. There is an equally valid, less discriminatory 
alternative policy available, which Appellants refused. 

 
“It should go without saying that a practice is hardly ‘necessary’ 

if an alternative practice better effectuates the intended purpose or is 

equally effective but less discriminatory.”  Robinson v. Lorillard Corp., 

444 F.2d 791, 798 n.7 (4th Cir. 1971).  Even if Appellants show 

business necessity, they cannot prevail if Appellees show (1) an 

available “less discriminatory employment practice” that is (2) 

“substantially equally” as effective and that (3) Appellants refused to 

adopt.  Allen v. Chicago, 351 F.3d 306, 312 (7th Cir. 2003); see also 42 

U.S.C. § 2000e-2(k)(1)(A)(ii).  The inquiries are thus interdependent, 

and any demonstration of the alternative’s effectiveness undermines 

Appellants’ claims of business necessity.  

Appellees’ alternative is simple: adopt, for in-office conduct, the 

exceptions in the current NYPD policy for “personal calls, breaks or 

other ‘common-sense type situations such as a cursory greeting to a co-

worker.’”  Llorente, supra.  
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a. The alternative policy is less discriminatory. 
 
         The alternative policy need only be “less discriminatory” than 

the current rule.  Allen, 351 F.3d at 312 (emphasis added).  Appellees’ 

proposal easily clears this low bar.  Courts and the EEOC agree that 

around-the-clock policies without exceptions for personal breaks are 

significantly more burdensome than policies with such common-sense 

exceptions.  See, e.g., Premier Operator, 113 F. Supp. 2d at 1073–74; 29 

C.F.R. § 1606.7(a).  Indeed, Appellees’ alternative cannot fail to be less 

discriminatory, because it forces officers to speak English in fewer 

circumstances than the current speak-English rule. 

b. The alternative policy equally furthers 
Appellants’ stated goals. 

 
Appellees’ proposed alternative is consistent with promoting 

safety, because the narrow exceptions apply only where police are 

safest: in the office.  Cf. Fed. Bureau of Investigation, Officers 

Feloniously Killed, supra (explaining location of officer killings in 2016, 

none in police stations).  The proposed alternative would let officers 

use their preferred language during breaks and would not apply in the 

unlikely event of an in-office emergency. 

Allowing officers to speak Spanish while on break would also 

reduce the stigma inherent in an at-all-times policy, more effectively 

furthering Kelso’s stated goal of “cooperation.”  J.A. 17.  Unlike the 

current speak-English rule, Appellees’ alternative preserves bilingual 
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officers’ “ability to have ordinary social interaction[s]” with their peers 

and colleagues.  See Ainsworth, supra, at 248.  

Additionally, Appellees’ alternative would better ensure that the 

APD has the bilingual officers it needs to keep Ames safe.  By reducing 

the stigma associated with an at-all-times policy, the alternative is less 

likely to hinder efforts to recruit bilingual officers.  Cf. Yamiche 

Alcindor & Nick Penzenstadler, Police Redouble Efforts to Recruit 

Diverse Officers, USA Today (Jan. 21, 2015, 9:07 PM), 

https://www.usatoday.com/story/news/2015/01/21/police-redoubling-

efforts-to-recruit-diverse-officers/21574081/ (“Recruiting in 

underrepresented communities can mean chiseling through layers of 

resentment and mistrust that have built over years . . . .”).  And 

Spanish proficiency is essential to serving diverse communities.  See 

Shah, supra, at 4; see also J.A. 42.  Law enforcement officials have 

recognized that “if you can’t communicate, you can’t know what’s going 

on in the community.  If you don’t know what’s going on in the 

community, crime spreads.”  Eleanor Klibanoff, Ideas Worth Stealing: 

Recruiting Bilingual Police Officers, WHYY (Feb. 15, 2016), 

https://whyy.org/articles/ideas-worth-stealing-recruiting-bilingual-

police-officers/.  
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c. The alternative policy was available, but 
Appellants refused to adopt it. 

 
Kelso described the NYPD policy as a model, so he knew of the 

same exceptions that Appellees propose, and he knew they “work[ed].”  

J.A. 35.  Thus, Appellees’ exceptions were clearly contemplated as an 

alternative.  But Kelso rejected the suggestion that the APD rule 

include any further exceptions.  J.A. 36; see also Allen, 351 F.3d at 313 

(evaluating plaintiffs’ proposed alternative, even though “vague [and] 

fluctuating,” because employer had rejected any change to rule).  

Kelso’s blanket refusal to consider any further exceptions constitutes a 

refusal of Appellees’ alternative policy. 

* * * 

Espinosa and Simone were forced out of their jobs because of the 

language they speak.  Appellants offer only Kelso’s word as 

justification.  Congress and courts require more.  Accordingly, this 

Court should affirm the district court’s grant of summary judgment on 

disparate impact. 

CONCLUSION 
 
         For the foregoing reasons, Appellees respectfully request this 

Court reverse the judgment of the district court as to disparate 

treatment, and affirm the judgment as to disparate impact. 
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APPENDIX 
  

Constitutional Provisions 
 
U.S. Const. amend. XIV, § 1. 
 
All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the state 
wherein they reside. No state shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 
States; nor shall any state deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. 
 

* * * 
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Statutory Provisions 
 
42 U.S.C. § 1983 (2012).  Civil action for deprivation of rights. 
 
Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory or the District of Columbia, 
subjects, or causes to be subjected, any citizen of the United States or 
other person within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the Constitution and laws, 
shall be liable to the party injured in an action at law, suit in equity, or 
other proper proceeding for redress, except that in any action brought 
against a judicial officer for an act or omission taken in such officer's 
judicial capacity, injunctive relief shall not be granted unless a 
declaratory decree was violated or declaratory relief was unavailable. 
For the purposes of this section, any Act of Congress applicable 
exclusively to the District of Columbia shall be considered to be a 
statute of the District of Columbia. 
 

* * * 
 

42 U.S.C. § 2000e-2 (2012).  Unlawful employment practices. 
 
(a) Employer practices It shall be an unlawful employment practice 
for an employer — 

 
(1) to fail or refuse to hire or to discharge any individual, or 
otherwise to discriminate against any individual with respect to 
his compensation, terms, conditions, or privileges of employment, 
because of such individual's race, color, religion, sex, or national 
origin. 

 
* * * 

 
(k) Burden of proof in disparate impact cases 
 

(1) (A) An unlawful employment practice based on disparate      
impact is established under this subchapter only if— 

 
(i) a complaining party demonstrates that a respondent 
uses a particular employment practice that causes a 
disparate impact on the basis of race, color, religion, sex, 
or national origin and the respondent fails to demonstrate 
that the challenged practice is job related for the position 
in question and consistent with business necessity; or 
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(ii) the complaining party makes the demonstration 
described in subparagraph (C) with respect to an 
alternative employment practice and the respondent 
refuses to adopt such alternative employment practice. 

 
(B) (i) With respect to demonstrating that a particular 

employment practice causes a disparate impact as 
described in subparagraph (A)(i), the complaining party 
shall demonstrate that each particular challenged 
employment practice causes a disparate impact, except 
that if the complaining party can demonstrate to the court 
that the elements of a respondent's decisionmaking 
process are not capable of separation for analysis, the 
decisionmaking process may be analyzed as one 
employment practice. 

 
(ii) If the respondent demonstrates that a specific 
employment practice does not cause the disparate impact, 
the respondent shall not be required to demonstrate that 
such practice is required by business necessity. 
 

(C) The demonstration referred to by subparagraph (A)(ii) 
shall be in accordance with the law as it existed on June 4, 
1989, with respect to the concept of “alternative employment 
practice”. 

 
(2) A demonstration that an employment practice is required by 
business necessity may not be used as a defense against a claim of 
intentional discrimination under this subchapter. 

 
 

* * * 
 
(m) Impermissible consideration of race, color, religion, sex, or 
national origin in employment practices 
 
Except as otherwise provided in this subchapter, an unlawful 
employment practice is established when the complaining party 
demonstrates that race, color, religion, sex, or national origin was a 
motivating factor for any employment practice, even though other 
factors also motivated the practice. 
 

* * * 
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42 U.S.C. § 2000e-5 (2012). Enforcement provisions. 
 
(g) Injunctions; appropriate affirmative action; equitable relief; 
accrual of back pay; reduction of back pay; limitations on 
judicial orders 
 

(2)   (B) On a claim in which an individual proves a violation 
under section 2000e-2(m) of this title and a respondent 
demonstrates that the respondent would have taken the same 
action in the absence of the impermissible motivating factor, 
the court — 

 
(i) may grant declaratory relief, injunctive relief (except 
as provided in clause (ii)), and attorney's fees and costs 
demonstrated to be directly attributable only to the 
pursuit of a claim under section 2000e-2(m) of this title; 
and 

 
(ii) shall not award damages or issue an order requiring 
any admission, reinstatement, hiring, promotion, or 
payment, described in subparagraph (A). 
 

* * * 
 

42 U.S.C. § 2000e-12 (2012). Regulations; conformity of 
regulations with administrative procedure provisions; reliance 
on interpretations and instructions of Commission. 
 
(a) The Commission shall have authority from time to time to issue, 
amend, or rescind suitable procedural regulations to carry out the 
provisions of this subchapter. Regulations issued under this section 
shall be in conformity with the standards and limitations of subchapter 
II of chapter 5 of Title 5. 
 

* * * 
 

Civil Rights Act of 1991, Pub. L. 102-166, 105 Stat. 1071 (1991). 
 
Preamble  
An Act to amend the Civil Rights Act of 1964 to strengthen and 
improve Federal civil rights laws, to provide for damages in cases of 
intentional employment discrimination, to clarify provisions regarding 
disparate impact actions, and for other purposes. 
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§ 105. Burden of Proof in Disparate Impact Cases. 
(b) No statements other than the interpretive memorandum appearing 
at Vol. 137 Congressional Record S 15276 (daily ed. Oct. 25, 1991) shall 
be considered legislative history of, or relied upon in any way as 
legislative history in construing or applying, any provision of this Act 
that relates to Wards Cove—Business necessity/cumulation/alternative 
business practice. 
 

* * * 
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Regulatory Provisions 
 
29 C.F.R. § 1606.7 (2018).  Speak-English-only rules. 
 
(a) When applied at all times. A rule requiring employees to speak 
only English at all times in the workplace is a burdensome term and 
condition of employment. The primary language of an individual is 
often an essential national origin characteristic. Prohibiting employees 
at all times, in the workplace, from speaking their primary language or 
the language they speak most comfortably, disadvantages an 
individual's employment opportunities on the basis of national origin. 
It may also create an atmosphere of inferiority, isolation and 
intimidation based on national origin which could result in a 
discriminatory working environment.7 Therefore, the Commission will 
presume that such a rule violates title VII and will closely scrutinize it. 
 
(b) When applied only at certain times. An employer may have a rule 
requiring that employees speak only in English at certain times where 
the employer can show that the rule is justified by business necessity. 
 
(c) Notice of the rule. It is common for individuals whose primary 
language is not English to inadvertently change from speaking English 
to speaking their primary language. Therefore, if an employer believes 
it has a business necessity for a speak-English-only rule at certain 
times, the employer should inform its employees of the general 
circumstances when speaking only in English is required and of the 
consequences of violating the rule. If an employer fails to effectively 
notify its employees of the rule and makes an adverse employment 
decision against an individual based on a violation of the rule, the 
Commission will consider the employer's application of the rule as 
evidence of discrimination on the basis of national origin. 
 

* * * 
 


