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In the Supreme Court of the United States 
 

No. 17-417 

DYLAN BLOOM, PETITIONER 

v. 

UNITED STATES OF AMERICA 
 

ON WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE AMES CIRCUIT 
 

BRIEF FOR THE UNITED STATES 
 

OPINIONS BELOW 

The opinion of the court of appeals (J.A. 2–9) is not yet reported in the 

Federal Reporter. 

JURISDICTION 

The judgment of the court of appeals was entered on April 28, 2017. 

The petition for a writ of certiorari was filed on May 22, 2017. This Court’s 

jurisdiction rests on 28 U.S.C. 1254(1). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

Relevant provisions are reprinted in the Appendix, infra. 
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STATEMENT 

In the United States District Court for the District of Ames, petitioner 

pleaded guilty to willful failure to register with the Selective Service System, 

in violation of 50 U.S.C. 3802(a) and 3811(a).  J.A. 2.  A few weeks later, he 

moved to withdraw his plea under Federal Rule of Criminal Procedure 

11(d)(1).  J.A. 2.  The district court denied the motion.  J.A. 2.  Petitioner was 

convicted and sentenced to 60 days of imprisonment and a $500 fine, to be 

followed by 2 years of supervised release.  J.A. 27.  The court of appeals af-

firmed.  J.A. 9. 

A. Legal Background 

1. The United States fought its four major twentieth-century wars with 

drafted civilians.  Today, the nation relies on an all-volunteer force.  But in 

preparation for the worst — a military crisis of a scale that would demand 

civilian participation — the government maintains a system of peacetime reg-

istration.   

The Military Selective Service Act (MSSA), 50 U.S.C. 3801–3820, re-

quires male citizens to be registered with the Selective Service System be-

tween the ages of eighteen and twenty-six.  50 U.S.C. 3802(a).  Failure to reg-

ister is a felony punishable by imprisonment for not more than five years, 

fines of not more than $10,000, or both.  50 U.S.C. 3811(a).  Women are not 

required to register.  See 50 U.S.C. 3802(a).  In the event of a draft, randomly 
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selected registrants would be called up for service in the U.S. Armed Forces.  

Sequence of Events, Selective Serv. Sys., https://www.sss.gov/About/ 

Sequence-of-Events.  These draftees would report to a military entrance pro-

cessing station and undergo a battery of tests.  Id.  Those in satisfactory phys-

ical condition, who are not otherwise disqualified, would then be inducted.  

See id. 

President Carter activated Selective Service registration in 1980, in 

reaction to the Soviet invasion of Afghanistan.  See Proclamation No. 4771, 

45 Fed. Reg. 45247 (July 2, 1980).  At the time, women were barred from all 

combat positions: 10 U.S.C. 6015 and 8549 precluded women from serving in 

combat in the Navy and Air Force, and military policy precluded women from 

serving in combat in the Army and Marine Corps, see U.S. Gen. Accounting 

Off., GAO/NSIAD-99-7, Gender Issues: Information on DOD’s Assignment 

Policy and Direct Ground Combat Definition (1998), http://www.gao.gov/ 

archive/1999/ns99007.pdf.  In 1981, largely on the basis of these policies, the 

Supreme Court upheld the MSSA against a claim of unconstitutional sex dis-

crimination in Rostker v. Goldberg, 453 U.S. 57 (1981). 

The legislative and executive branches rolled back the combat exclu-

sions incrementally.  In the early 1990s, Congress lifted bans on women serv-

ing aboard combat vessels and aircraft, but ground combat restrictions 

stayed in place.  National Defense Authorization Act for Fiscal Years 1992 
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and 1993, Pub. L. No. 102-190, § 531, 105 Stat. 1365 (1991); National Defense 

Authorization Act for Fiscal Year 1994, Pub. L. No. 103-160, § 541, 107 Stat. 

1659 (1993).  In 1994, the Secretary of Defense lifted restrictions on women 

serving in support positions involving a risk of combat, but left in place re-

strictions for “units * * * whose primary mission is to engage in direct combat 

on the ground.”  Memorandum from Les Aspin, Sec’y of Def., Direct Ground 

Combat Definition and Assignment Rule (Jan. 13, 1994).  In 2013, the Penta-

gon ordered the Armed Services to institute policies by January 1, 2016 that 

would open all remaining combat positions to women.  Memorandum from 

Gen. Martin E. Dempsey, Chairman, Joint Chiefs of Staff and Leon E. Pan-

etta, Sec’y of Def., Elimination of the 1994 Direct Ground Combat Definition 

and Assignment Rule (Jan. 24, 2013).  In December 2015, Secretary of De-

fense Carter reaffirmed this order and instructed implementation “as soon as 

practicable following January 2, 2016.”  Memorandum from Ash Carter, Sec’y 

of Def., Implementation Guidance for the Full Integration of Women in the 

Armed Forces (Dec. 3, 2015). 

The majority of ground combat roles only opened to women after Jan-

uary 1, 2016, although some branches opened a small number of positions 

earlier.  Cheryl Pellerin, Carter Opens All Military Occupations, Positions 

to Women, U.S. Dep’t Def. News (Dec. 3, 2015), https://www.defense.gov/ 

News/Article/Article/632536/carter-opens-all-military-occupations-positions- 
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to-women/.  Since then, a few hundred women have entered the 220,000 com-

bat positions that opened to them.  See id.; Service Women’s Action Network, 

Women in Ground Combat: Facts and Figures (Feb. 1, 2017), http:// 

www.servicewomen.org/wp-content/uploads/2017/02/Women-in-Ground- 

Combat-Arms-Fact-Sheet-2-1-17.pdf. 

2. Since the founding era, federal judges have been assisted by tiers of 

lower judicial officers.  See, e.g., Judiciary Act of 1789, ch. 20, § 33, 1 Stat. 91 

(recognizing justices of the peace and “magistrate[s]”); Act of May 28, 1896, 

ch. 252, § 19, 29 Stat. 184 (creating “United States commissioners” appointed 

by district courts).  Fifty years ago, Congress “reform[ed] the first echelon of 

the Federal judiciary,” formalizing it into “a system of U.S. magistrates.”  

H.R. Rep. No. 1629, 90th Cong., 2d Sess. 11 (1968) (FMA House Report). 

Like their predecessors, magistrates act under the supervision of fed-

eral judges and are essential to efficient judicial administration.  See Peter G. 

McCabe, Fed. Bar Ass’n, A Guide to the Federal Magistrate Judge System 

63–64 (2014).  Last year, magistrates helped district courts dispose of 

1,087,249 matters.  U.S. Magistrate Judges — Judicial Business 2016, U.S. 

Courts, http://www.uscourts.gov/statistics-reports/us-magistrate-judges- 

judicial-business-2016. 

The Federal Magistrates Act (FMA), 28 U.S.C. 631–639, specifies the 

role of magistrates in the judicial system.  The FMA grants magistrates some 
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powers by virtue of their office, empowering them to conduct bail hearings 

and issue orders, 28 U.S.C. 636(a)(2); to conduct entire misdemeanor trials 

and enter sentences with defendants’ consent, 28 U.S.C. 636(a)(3) and (5); and 

to enter sentences for petty offenses, 28 U.S.C. 636(a)(4).  When the district 

court so designates and the parties consent, a magistrate may even conduct 

an entire civil trial, including the entry of final judgment.  28 U.S.C. 636(c).  A 

district judge may refer a pretrial matter or a posttrial or habeas proceeding 

to a magistrate under 28 U.S.C. 636(b)(1)(A)–(B). 

The FMA also contains a residual clause — the additional duties 

clause.  Section 636(b)(3) authorizes district judges to assign “such additional 

duties as are not inconsistent with the Constitution and laws of the United 

States.”  The Supreme Court has only considered one additional duty: jury 

voir dire.  In Gomez v. United States, 490 U.S. 858 (1989), the Court held that 

magistrates could not conduct voir dire under the additional duties clause 

over a party’s objection.  Two years later in Peretz v. United States, 501 U.S. 

923 (1991), the Court held that magistrates could conduct voir dire under the 

additional duties clause when, unlike in Gomez, the parties consented.  501 

U.S. at 924–925. 

Some district courts assign magistrates the duty of accepting pleas.  

See, e.g., W.D.N.C. Local R. 57.1(A)(9); D. Utah Local R. 57-15(a)(15).  In 

2016, magistrates conducted 29,438 felony guilty plea proceedings.  U.S. 
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Magistrate Judges — Judicial Business 2016.  In the District of Ames, 

judges may refer the acceptance of a felony guilty plea to a magistrate “[w]ith 

the consent of the parties.”  D. Ames Local R. 52.1(b)(2), reproduced at 

J.A. 16. 

When a defendant chooses to plead guilty, the court must conduct a 

plea colloquy under Federal Rule of Criminal Procedure 11.  At that colloquy, 

the court must advise the defendant of his rights and the potential conse-

quences of his plea, Fed. R. Crim. P. 11(b)(1), determine that a factual basis 

exists for the conviction, Fed. R. Crim. P. 11(b)(3) , and ensure that the plea 

is voluntary, Fed. R. Crim. P. 11(b)(2).  

After making these findings, the court accepts the plea.  See Fed. R. 

Crim. P. 11(b).  Until then, the defendant may withdraw his plea “for any 

reason or no reason.”  Fed. R. Crim. P. 11(d)(1).  Between acceptance of the 

plea and imposition of the sentence, the defendant may still withdraw his plea 

if he “can show a fair and just reason for requesting the withdrawal.”  Fed. 

R. Crim. P. 11(d)(2). 

B. The Present Case 

1. Petitioner, Dylan Bloom, willfully failed to comply with the MSSA’s 

registration requirement from June 10, 2007, when he turned eighteen, to 

June 10, 2015, when he turned twenty-six.  J.A. 3.  Every year, he sent letters 

to the Selective Service declaring that he had not registered and that he did 
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not intend to do so.  J.A. 3.  Petitioner also boasted about his failure to register 

on social media, calling the registration requirement “silly.” J.A. 3.  After law 

enforcement learned that he was encouraging others to flout the law, J.A. 3–

4, a grand jury indicted petitioner in March 2016 for violating the MSSA by 

willfully refusing to register, J.A. 10. 

2. Petitioner moved to dismiss the indictment, claiming that the registra-

tion requirement is unconstitutional because it discriminates on the basis of 

sex.  J.A. 4.  Finding his argument foreclosed by this Court’s ruling in Ros-

tker, 453 U.S. 57, the district court denied his motion.  J.A. 4. 

3. Petitioner chose to plead guilty.  J.A. 15.  He declared in writing: “I 

request and consent to a U.S. Magistrate Judge conducting the proceedings 

required by Federal Rule of Criminal Procedure 11 incident to the plea.”  

J.A. 15.  The declaration that he personally signed informed him that the 

magistrate was able to accept his guilty plea at the close of the colloquy.  

J.A. 15. 

At the plea colloquy on October 6, 2016, Magistrate Judge Middleton 

confirmed petitioner’s consent to her acceptance of his plea.  J.A. 17.  She 

reminded petitioner that the district judge would sentence him.  See J.A. 17.  

She verified that petitioner “underst[ood] what the proceeding [was] about.”  

J.A. 17–18.  She informed petitioner of his rights and the penalties he faced.  

See J.A. 18.  She found sufficient factual basis for a conviction.  J.A. 18.  She 
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ensured that petitioner could hear and understand the proceedings, and that 

he did not want to speak further with his attorney.  J.A. 19.  She asked, “is 

there anything you want to tell me or ask me that bears on your decision to 

plead guilty that we haven’t talked about?”  J.A. 18–19.  She then heard peti-

tioner’s guilty plea, found that it was “knowingly, intelligently, and voluntar-

ily made,” and accepted it.  J.A. 19.  

4. On November 11, 2016, petitioner attempted to withdraw his plea.  

J.A. 4–5, 21–26.  He “simply got cold feet,” J.A. 24, and decided that “he 

wanted to take his chances with a jury,” J.A. 25.  The district judge noted, 

and the defense did not dispute, that petitioner was “hoping for jury nullifi-

cation.”  J.A. 25.  Petitioner did not argue that he had a “fair and just reason” 

to withdraw his plea under Rule 11(d)(2)(B).  See J.A. 25.  Rather, he argued 

that he had an “absolute right” to do so because the magistrate did not have 

the authority to accept it.  J.A. 21.  The district judge denied the motion and 

imposed sentence.  J.A. 25. 

5. The court of appeals affirmed.  J.A. 9.  The court rejected petitioner’s 

Equal Protection challenge, holding that Rostker was still good law and con-

tinued to bind lower courts.  J.A. 6–7.  The court additionally held that Section 

636(b)(3) of the FMA confers the statutory authority for magistrates to ac-

cept felony guilty pleas, and that the acceptance did not violate Article III of 
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the Constitution.  J.A. 7–9.  Consequently, petitioner was not entitled to with-

draw his plea for no reason.  J.A. 9. 

SUMMARY OF ARGUMENT 

I. As applied to petitioner, the MSSA’s male-only registration require-

ment does not unconstitutionally discriminate between the sexes.  Sex-based 

classifications are subject to intermediate scrutiny: To be constitutional, they 

must be substantially related to important governmental interests.  Craig v. 

Boren, 429 U.S. 190, 197 (1976).  During petitioner’s registration period, June 

2007 to June 2015, women were barred from serving in most positions in the 

military involving ground combat.  Since the purpose of a draft would have 

been to fill ground combat positions, drafting women would have been unnec-

essary, and in fact detrimental to a mobilization effort.  The registration re-

quirement was therefore constitutional as applied to petitioner.  His convic-

tion should be upheld. 

A. Petitioner cannot raise a facial challenge to the male-only registration 

requirement because it is constitutional as applied to him.  He thus lacks 

standing to challenge a statute on behalf of others to whom its application 

might be unconstitutional.  See United States v. Raines, 362 U.S. 17, 20–21 

(1960).  The relevant factual circumstances to the constitutionality of the reg-

istration requirement as applied to petitioner are those that existed while he 

was under the obligation to register, not those that existed afterward.  The 
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ground combat exclusions were in place during petitioner’s registration pe-

riod, and these exclusions justified the male-only registration requirement. 

Additionally, even if there were a constitutional defect in the registra-

tion requirement as applied after 2016, that hypothetical defect would not im-

pugn the constitutionality of the requirement as applied to petitioner.  This 

Court prefers to allow constitutional applications of statutes to the fullest ex-

tent consistent with Congress’s will.  Ayotte v. Planned Parenthood of N. 

New England, 546 U.S. 320, 328–329 (2006).  And the MSSA contains an ex-

press provision reflecting Congress’s preference that courts sever unconsti-

tutional applications of the statute and preserve all those that are constitu-

tional.  See 50 U.S.C. 3813(c). Thus, even if the removal of ground combat 

restrictions in 2016 affects the constitutionality of subsequent applications of 

the MSSA, that change has no bearing on petitioner’s conviction.  

B. During petitioner’s registration period, the male-only registration re-

quirement was substantially related to an important government interest — 

that of maintaining an effective military.  The purpose of registration is to 

expedite a draft, and a draft would be instituted only to make up for personnel 

shortages.  In wartime, these shortages are overwhelmingly concentrated in 

positions that see ground combat.   

Congress had good reason not to register women during petitioner’s 

registration period.  Since women were barred from ground combat positions, 
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the military had no need to draft them.  Further, drafting women when they 

were not allowed to fill ground combat positions would have hindered the 

country’s ability to efficiently mobilize for war.  At a time when a quick re-

sponse is paramount to America’s security, the government would have to 

take the time to call up, process, and test women — only to ultimately reject 

the vast majority of them.  Even in the absence of combat restrictions, draft-

ing women would still slow mobilization.  While women would be allowed in a 

greater number of positions, the vast majority of women would be physically 

incapable of serving in those positions.  Congress is not required to hobble 

the military in this way. 

C. This Court gives significant deference to the decisions of Congress in 

the realm of military affairs.  Courts are ill-equipped to second-guess Con-

gress’s military decisions, and should take care not to substitute their prefer-

ences for the legislature’s informed judgment. 

II. Petitioner is not entitled to withdraw his plea for no reason under Fed-

eral Rule of Criminal Procedure 11(d), because the magistrate accepted his 

plea on behalf of the district court.  Magistrates are statutorily authorized 

and constitutionally permitted to accept felony guilty pleas when the defend-

ant consents to their doing so. 

A. The magistrate’s acceptance of petitioner’s guilty plea was authorized 

under the Federal Magistrates Act, 28 U.S.C. 636.  Section 636(b)(3) permits 
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district judges to assign to magistrates “such additional duties as are not in-

consistent with the Constitution and laws of the United States.”  In Peretz v. 

United States, 501 U.S. 923 (2001), this Court held that the additional duties 

clause authorizes those duties that are not “of far greater importance than 

the specified duties assigned to magistrates.”  Id. at 933.  These specified du-

ties include not just those in Section 636(b)(1)(A) and (b)(1)(B), but any duty 

in the FMA.  When comparing the relative “importance” of duties, courts 

have examined three features: reviewability, complexity, and consequence.   

Together, these dimensions define the Peretz analysis.  The ac-

ceptance of a felony guilty plea is not of far greater importance than the other 

duties magistrates may perform with consent.  This duty is more easily re-

viewable than voir dire, less complex than misdemeanor and civil trials, and 

of comparable consequence to the acceptance of felony jury verdicts — all of 

which are authorized under the FMA.  Because the acceptance of felony 

guilty pleas with consent is also not inconsistent with federal law or the Con-

stitution, the magistrate’s acceptance of petitioner’s plea was authorized by 

the FMA. 

B. The magistrate’s acceptance did not violate Article III of the Consti-

tution.  Article III provides individuals with a personal right to an Article III 

judge and the judiciary with a structural protection against encroachment by 
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the political branches.  The personal right may be waived, and petitioner did 

so through his consent.   

The structural protection is not violated by the action of a non–Article 

III adjudicator when an Article III court maintains sufficient supervision 

over the process.  Wellness Int’l Network, Ltd. v. Sharif, 135 S. Ct. 1932, 1944 

(2015).  Congress did not create magistrates to undermine the judiciary, but 

rather to assist it.  Magistrates are selected by Article III judges and may be 

removed by Article III judges.  A magistrate only accepts a felony guilty plea 

if the duty is assigned to her by a district judge, and that same judge has the 

authority in every case to correct the magistrate in the event of a mistake.  

The magistrate’s acceptance of petitioner’s guilty plea therefore did not vio-

late Article III. 

This Court should affirm.  
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ARGUMENT 

I. THE MSSA’S REGISTRATION REQUIREMENT IS 
CONSTITUTIONAL AS APPLIED TO PETITIONER.  

“To withstand constitutional challenge, previous cases establish that 

classifications by gender must serve important governmental objectives and 

must be substantially related to achievement of those objectives.”  Craig v. 

Boren, 429 U.S. 190, 197 (1976).  The Court has labelled the Craig v. Boren 

test “heightened scrutiny,” Clark v. Jeter, 486 U.S. 456, 465 (1988), or “inter-

mediate scrutiny,” id. at 461.1 

The core government interest at issue here is one of the most im-

portant there can be — raising and supporting an army to protect the country 

in a dire national emergency.  Rostker v. Goldberg, 453 U.S. 57, 80 (1981).  To 

achieve that interest, the government must be able to draft people into critical 

positions, and to mobilize its forces efficiently in response to the emergency.  

Because women were not able to serve in ground combat positions during 

petitioner’s registration period (June 10, 2007 to June 10 2015), Congress’s 

                                                  
1 Contrary to petitioner’s characterization (Br. 20–21), the Court uses the 
phrase “exceedingly persuasive justification” interchangeably with the Craig 
v. Boren test.  See, e.g., Sessions v. Morales-Santana, 137 S. Ct. 1678, 1690 
(2017) (holding that a sex classification has an “exceedingly persuasive justi-
fication” if that classification serves “important governmental objectives” and 
is “substantially related to the achievement of those objectives” (quoting 
United States v. Virginia (VMI), 518 U.S. 515, 531, 533 (1996))); Nguyen v. 
INS, 533 U.S. 53, 70 (2001); Mississippi v. Hogan, 458 U.S. 718, 724 (1982). 
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distinction between the sexes was substantially related to an important gov-

ernment interest.  The MSSA is therefore constitutional as applied to peti-

tioner. 

A. Petitioner’s case can only be understood as an as-applied 
challenge.  

1. “[O]ne to whom application of a statute is constitutional” cannot attack 

it on the basis that “it might also be taken as applying to other persons or 

other situations in which its application might be unconstitutional.”  United 

States v. Raines, 362 U.S. 17, 21 (1960).2  If the MSSA is constitutional as 

applied to petitioner, his facial challenge cannot succeed.  

2. The constitutionality of the registration requirement as applied to pe-

titioner depends on only those factual circumstances that existed during his 

registration period.  When a law is held to be unconstitutional because of a 

fact “that once passed unnoticed,” Obergefell v. Hodges, 135 S. Ct. 2584, 2603 

(2015), the law was as unjust in the past as it is in the present. 

But some facts change over time.  When a constitutional inquiry is con-

tingent on changing factual circumstances, the inquiry may yield different 

results depending on the timeframe examined.  See, e.g., Shelby Cty. v. 

Holder, 133 S. Ct. 2612, 2625 (2013) (finding Voting Rights Act of 1965’s 

                                                  
2 First Amendment overbreadth doctrine is an isolated exception to this prin-
ciple.  See generally United States v. Stevens, 559 U.S. 460 (2010). 
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preclearance regime unconstitutional as applied in 2013 because “[n]early 50 

years later, things have changed dramatically”); Grutter v. Bollinger, 539 

U.S. 306, 343 (2003) (“We expect that 25 years from now, the use of racial 

preferences will no longer be necessary to further the interest approved to-

day.”); see also Fisher v. Univ. of Tex. at Austin (Fisher II), 136 S. Ct. 2198, 

2215 (2016) (upholding constitutionality of university admissions policy while 

recognizing that future “refinement” may be necessary as facts change). 

As petitioner recognizes, “factual developments” after 1981 — specif-

ically, the inclusion of women in combat roles — may have altered the consti-

tutional analysis of the MSSA.3  Pet. Br. 16.  Effective January 1, 2016, the 

military ended the policies excluding women from ground combat roles.  

Memorandum from Ash Carter, Sec’y of Def., Implementation Guidance for 

the Full Integration of Women in the Armed Forces (Dec. 3, 2015).  But what-

ever effect that policy change had, it could not have affected the constitution-

ality of the MSSA as applied to petitioner because he violated the law from 

2007 to 2015, when only men could serve in draft-critical combat roles.  See 

infra section I.B.1–2. 

                                                  
3 The United States does not concede that the MSSA is unconstitutional as 
applied after 2016.  The physical differences between men and women provide 
an independent justification for the male-only registration requirement.  See 
infra section I.B.3. 
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If the MSSA is unconstitutional today, it is not because of the discov-

ery of a timeless fact, but because the facts have changed.  The law’s consti-

tutionality as applied to petitioner, or to any person whose registration period 

terminated before January 1, 2016, is therefore not affected by the later re-

moval of the ground combat restrictions. 

3. Any constitutional flaw in the MSSA as applied to men presently re-

quired to register does not affect the constitutionality of the requirement as 

applied to petitioner.  The MSSA’s application to petitioner is severable from 

applications to individuals required to register after January 1, 2016.  “Gen-

erally speaking, when confronting a constitutional flaw in a statute, we try to 

limit the solution to the problem.  We prefer, for example, to enjoin only the 

unconstitutional applications of a statute while leaving other applications in 

force * * * .”  Ayotte v. Planned Parenthood of N. New England, 546 U.S. 

320, 328–329 (2006) (citations omitted).  When determining what portions of 

a partially unconstitutional statute to leave intact, the “touchstone” of this 

Court’s severability analysis “is legislative intent.”  Id. at 330; see also id. 

(“Would the legislature have preferred what is left of its statute to no statute 

at all?”). 

The MSSA provides for the severability of unconstitutional applica-

tions.  “If any provision of this title, or the application thereof to any person 

or circumstance, is held invalid, the remainder of the title, and the application 
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of such provision to other persons or circumstances, shall not be affected 

thereby.”  50 U.S.C. 3813(c).  This clause evinces Congress’s preference for 

preservation of the MSSA to the greatest extent possible.  Accord Ayotte, 546 

U.S. at 331 (looking to existence of severability clause as evidence of legisla-

tive intent). 

Thus, if Congress had known that the MSSA would only be valid as 

applied under “circumstances” that existed until a certain date, it would still 

have required men to register until then.  See 50 U.S.C. 3813(c).  If men and 

women became similarly situated on January 1, 2016, the only unconstitu-

tional applications of the statute would be those that required men to register 

after January 1, 2016.  Those applications are severable, and all others would 

be retained. 

Furthermore, Congress would have retained the criminal enforce-

ment mechanisms in 50 U.S.C. 3811.  Enforcement of the MSSA is not instan-

taneous, and Section 3811 explicitly contemplates criminal enforcement of the 

registration requirement against an individual who is no longer required to 

register.  See 50 U.S.C. 3811(d) (providing a statute of limitations of five years 
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from the date that the registration requirement ceases to apply).4  The only 

way that Congress could ensure effective enforcement of a registration re-

quirement that became invalid on January 1, 2016, would be to maintain Sec-

tion 3811’s validity past that date. 

Therefore, if there were a successful challenge to the MSSA’s post-

2016 application, it would implicate neither the requirement that individuals 

register before 2016, nor the past, present, and future prosecutions of any 

individuals who failed to register before 2016.  And since petitioner’s regis-

tration requirement terminated on June 10, 2015, his prosecution and convic-

tion would withstand such a challenge. 

4. The Court should not decide this case on a broader basis than neces-

sary.  Petitioner’s case does not present the question of the MSSA’s constitu-

tionality as applied to individuals required to register after January 1, 2016.  

This Court will not “anticipate a question of constitutional law in advance of 

the necessity of deciding it,” nor will it “formulate a rule of constitutional law 

broader than is required by the precise facts to which it is to be applied,”  

                                                  
4 A law can be enforced after it is no longer in effect, if the offending action 
occurred while the law was still valid.  Under the federal saving statute, 1 
U.S.C. 109, individuals can be prosecuted for violating a federal law after that 
law has been repealed or has expired, absent a specific provision to the con-
trary.  See, e.g., United States v. Brown, 429 F.2d 566, 568 (5th Cir. 1970) 
(citing 1 U.S.C. 109) (upholding conviction though prosecution was brought 
after the charging statute had been repealed). 
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Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 450 

(2008) (quoting Ashwander v. Tenn. Valley Auth., 297 U.S. 288, 346–347 

(1936) (Brandeis, J., concurring)).  A man aggrieved by the requirement that 

he register today may bring that case into court. But this Court should decide 

the controversy before it, not one it anticipates might arise. 

B. During petitioner’s registration period, the male-only 
registration requirement was substantially related to the 
government’s important interest in an effective military.  

The purpose of registration is to prepare the nation for a draft, and 

the purpose of a draft would be to obtain ground combat troops.  As a matter 

of military policy, women were prohibited from serving in critical ground 

combat positions until 2016.  And while requiring the registration of women 

in spite of that fact might have created symbolic equality, it would have 

caused actual harm to the nation’s ability to efficiently mobilize for war.  Con-

gress did not need to shut its eyes to this reality; it may create sex classifica-

tions that “actually comport[ed] with fact,” Craig v. Boren, 429 U.S. at 458.  

Requiring only men to register for the draft was therefore “not only suffi-

ciently, but also closely related to Congress’s purpose in authorizing registra-

tion,” Rostker, 453 U.S. at 79, throughout the time that petitioner was violat-

ing the MSSA. 
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1. The purpose of any draft would be to secure troops for ground 
combat.  

In 1980, when Congress was considering the reactivation of the Selec-

tive Service, it found that “[i]f mobilization were to be ordered in a wartime 

scenario, the primary manpower need would be for combat replacements.”  S. 

Rep. No. 826, 96th Cong., 2d Sess. 160 (1980) (Senate Armed Services Re-

port).  Congress emphasized the need for ground combat troops in particular, 

highlighting “infantry and armor” positions as key.  See id. at 158; see also 

id. (describing infantry and armor as the positions in which “mobilization 

manpower is so severely short” because those positions “are most difficult to 

recruit for during peacetime”). 

The nature of warfare has changed since 1980, but the fundamental 

purpose of a draft has not.  Because the United States has a strong standing 

army, a draft is used only to address personnel shortages in the event of war.  

Ground combat troops sustain the highest casualty rates in wartime, and 

therefore experience the most severe personnel shortages.  See Lawrence A. 

Palinkas & Patricia Coben, Naval Health Research Ctr., Combat Casualties 

Among U.S. Marine Corps Personnel in Vietnam: 1964–1972, at 6 (1985) 

(stating that infantry suffered 83.5% of casualties among Marines serving in 

Vietnam).   
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Draftees are overwhelmingly assigned to ground combat positions.  

See George Q. Flynn, The Draft, 1940–1973, at 171 (1993) (“In 1969 draftees 

accounted for only 16% of the entire armed forces but made up 88% of the 

infantry in Vietnam and accounted for between 50 and 70 percent of combat 

deaths. Draftees went into the infantry and volunteers into support ele-

ments.”).  Even those draftees assigned to support positions can be “pull[ed] 

forward to fill the ranks in an emergency,” requiring them to serve as ground 

combatants.  Reinstitution of Procedures for Registration Under the Mili-

tary Selective Service Act: Hearing on S. 109 and S. 226 Before the Subcomm. 

on Manpower & Personnel of the S. Comm. on Armed Servs., 96th Cong., 1st 

Sess. 16 (1979) (testimony of Gen. Rogers).  For the draft to serve its purpose, 

therefore, draftees must be able to serve as ground combat replacements. 

2. Because women were restricted from ground combat positions 
during petitioner’s registration period, requiring women to 
register for the draft would have served virtually no military 
purpose.  

When Congress reactivated the Selective Service System in 1980, it 

relied upon women’s exclusion from all combat roles to justify requiring only 

men to register.  See Senate Armed Services Report 157 (“The policy pre-

cluding the use of women in combat is, in the Committee’s view, the most 

important reason for not including women in a registration system.”).  During 

petitioner’s registration period, women were still restricted from the most 



 24 

 

important positions in a draft — ground combat positions — so a requirement 

that women register would have served minimal purpose. 

Over time, combat roles in the military opened to women.  In 1991 and 

1993, Congress opened some positions in the Navy and Air Force that in-

volved combat.  See Pub. L. No. 102-190, § 531, 105 Stat. 1365 (1991) (repeal-

ing 10 U.S.C. 8549 (1988), which barred women from serving on air force com-

bat aircraft); National Defense Authorization Act for Fiscal Year 1994, Pub. 

L. No. 103-160, § 541, 107 Stat. 1659 (1993) (repealing 10 U.S.C. 6015 (1988), 

which barred women from serving on naval combat vessels and aircraft).  In 

1994, the military redefined the combat exclusion so as to restrict women 

from only those positions where the primary mission is ground combat.  Mem-

orandum from Les Aspin, Sec’y of Def., Direct Ground Combat Definition 

and Assignment Rule (Jan. 13, 1994).  The military then opened a limited 

number of ground combat positions to women between 2013 and 2015.  See 

Cheryl Pellerin, Carter Opens All Military Occupations, Positions to 

Women, U.S. Dep’t Def. News (Dec. 3, 2015), https:// 

www.defense.gov/News/Article/Article/632536/carter-opens-all-military- 

occupations-positions-to-women/.   

 But the majority of ground combat positions, including those in draft-

critical roles like infantry, armor, and reconnaissance, remained closed to 

women until at earliest January 1, 2016.  See id.; Kristy N. Kamarck, Cong. 
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Research Serv., R42075, Women in Combat: Issues for Congress 14–15 

(2016).  Those restrictions meant that, if women had been drafted prior to 

2016, they would have been of little use to the military.   

Congress indicated its belief that the draft’s need specifically for 

ground combat troops motivated the male-only registration requirement.  In 

1993, Congress authorized the Department of Defense to propose changes to 

any combat exclusions still standing, with the exception of ground combat.  

Pub. L. No. 103-160, § 542(a), 107 Stat. 1659 (1993).  Recognizing the im-

portance of ground combat to the draft, Congress created a “special rule” for 

any changes to the ground combat exclusion: The Department of Defense 

first had to produce an analysis addressing the implications of the proposed 

change for the constitutionality of the MSSA.  § 542(b), 107 Stat. 1660.  That 

no such requirement existed for changes to other combat exclusions demon-

strates that Congress saw the other exclusions as unrelated to the sex-based 

registration requirement.  To Congress, ground combat was key. 

The military value of drafting women during petitioner’s period was 

further diminished by the fact that, functionally, they could not have served 

in many noncombat support positions.  The Senate Committee on Armed Ser-

vices acknowledged that “[m]ilitary flexibility requires that a commander be 

able to move units,” and “significant rotation of personnel is necessary.”  Sen-

ate Armed Services Report 158.  But the flexibility to rotate personnel would 
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have been hindered if women were drafted into noncombat positions, because 

their units could not be rotated into combat when necessary.  Id.; see also id. 

(“We should not divide the military into two groups — one in permanent com-

bat and one in permanent support.”).  

During petitioner’s registration period, drafting women would not 

have served any significant military purpose because drafted women could be 

placed neither in ground combat positions nor in any support positions that 

could be rotated into combat.  The Constitution commands that the govern-

ment treat men and women with equal worth and dignity; it does not “insist 

on a hollow neutrality.”  Nguyen, 533 U.S. at 64.  A sex-neutral registration 

requirement would have been nothing more than a “gesture[] of superficial 

equality” for the gesture’s own sake.  Rostker, 453 U.S. at 79. 

3. A sex-neutral registration requirement would impede the 
nation’s response to a military crisis.   

a. “The mission of the Selective Service is to be ready, without notice, 

to provide the untrained personnel that will be required to staff our Armed 

Forces during a military emergency.”  Presidential Recommendations for Se-

lective Service Reform, Report to H. Comm. on Armed Services, 96th Cong., 

2d Sess. (Comm. Print 1980).  Any time wasted while drafting and mobilizing 

individuals in response to such an emergency endangers the nation and costs 

American lives. 
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Rapid mobilization is of vital importance to the nation.  Congress knew 

this when it was deciding in 1980 whether to require peacetime registration 

with the Selective Service.  See, e.g., 126 Cong. Rec. 13750 (1980) (statement 

of Sen. Byrd) (“An ability to mobilize rapidly is essential to the preservation 

of our national security.”).  The Court has also recognized this “vital interest 

in having a system for raising armies that functions with maximum efficiency 

and is capable of easily and quickly responding to continually changing cir-

cumstances.”  United States v. O’Brien, 391 U.S. 367, 381 (1968). 

Every time the military drafts someone it cannot use, mobilization is 

slowed and this critical interest is threatened.  Sifting through a pool of aver-

age Americans to find the potential ground combat troops among them takes 

precious time — each individual called up must go through induction, pro-

cessing, and testing.  See Sequence of Events, Selective Serv. Sys., 

https://www.sss.gov/About/Sequence-of-Events.  The government can 

shorten this time substantially by making decisions based on significant 

group-level differences.  For this reason, Congress does not require, for ex-

ample, the registration of older men, 50 U.S.C. 3802(a) (requiring only that 

men between the ages of eighteen and twenty-six register).  If the military 

were forced to draft large numbers of individuals it could not use, “[i]t would 

create monumental strains on the training system, would clog the personnel 

administration and support systems needlessly, and would impede our 
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defense preparations at a time of great national need.”  Senate Armed Ser-

vices Report 159. 

b. During petitioner’s registration period, women were of minimal 

use to the military for two reasons.  First, ground combat restrictions re-

mained largely in place until 2016.  See supra section I.B.2.  Women were 

therefore ineligible for the vast majority of positions that the military would 

have needed to fill in a draft. 

Second, even without those restrictions, a very small number of 

drafted women would have been physically capable of serving in ground com-

bat roles.  The physical requirements for serving in ground combat are not 

trivial.  From 1948 to 1971, about half of drafted men failed a physical before 

or at induction, and thus were incapable of serving in ground combat roles.  

Dir. of Selective Serv., Semiannual Report of the Director of Selective Ser-

vice 54, 57 (Jan.–June 1971).   

Considering the rate at which men met the physical standards, very 

few women could.  Women are less physically capable than men across a va-

riety of metrics.  A woman has, on average, 52% of a man’s upper body 

strength, and 66% of his lower body strength.  A.E.J. Miller et al., Gender 

Differences in Strength and Muscle Fiber Characteristics, 66 Eur. J. Applied 

Physiology & Occupational Physiology 254, 254 (1993).  On some tests, even 

the lowest-performing men outperform nearly all women.  For example, on 
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hand-grip strength — a “limiting factor for manual lifting and carrying 

loads” — the 5th percentile of men is comparable to the 90th percentile of 

women.  D. Leyk et al., Hand-Grip Strength of Young Men, Women and 

Highly Trained Female Athletes, 99 Eur. J. Applied Physiology 415, 418 

(2007).  Women in the military also suffer significantly more injuries than 

men.  Col. Barbara A. Springer & Maj. Amy E. Ross, Musculoskeletal Inju-

ries in Military Women 3 (2011), http://www.cs.amedd.army.mil/ 

FileDownloadpublic.aspx?docid=b42d1acd-0b32-4d26-8e22-4a518be998f7 

(finding that women were discharged for injury from Basic Combat Training 

at more than twice the rate of men). 

The documented physical differences between men and women, to-

gether with the substantial rate at which drafted men fail physical tests, show 

that few drafted women would be physically capable of serving in ground 

combat roles.  These physical differences existed during petitioner’s registra-

tion period, and they persist today.  Requiring the government to call up, pro-

cess, test, induct, and train so many women who would ultimately be of mini-

mal use to the military would have hindered America’s ability to efficiently 

mobilize in wartime.  The male-only registration requirement satisfies inter-

mediate scrutiny. 

c. Petitioner incorrectly asserts that “[a]fter VMI, gender-based 

classifications meet this standard only if they relate to characteristics that 
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hold true in virtually every instance.”  Pet. Br. 30.  It is true that the MSSA 

excludes some women physically capable of ground combat.  But in a case 

after VMI, this Court stated that a gender-based classification need not be 

“capable of achieving its ultimate objective in every instance.”  Nguyen, 533 

U.S. at 70.  A classification need only be substantially related to the govern-

ment interest, not perfectly so. 

Petitioner also asserts that “efficiency” cannot justify the male-only 

registration requirement since it is mere “administrative convenience.”  Pet. 

Br. 31.  But Congress’s concern with efficient mobilization is not the same 

thing as the “administrative convenience” the Court found to be an insuffi-

cient justification in Frontiero v. Richardson, 411 U.S. 677 (1973).  In Fron-

tiero, the Court held that “cheaper and easier” processing of benefits could 

not, on its own, justify a sex-based classification.  See id. at 689–691 (plurality 

opinion).  The government’s interest in making civil servants’ jobs simpler is 

far less compelling than its interest in efficiently mobilizing for war.  Any def-

inition of “administrative convenience” that conflates the two is meaningless. 

C. This Court should give significant deference to the decisions of 
Congress on issues concerning oversight of the military.  

Article I, Section 8 of the Constitution entrusts Congress with the re-

sponsibility for overseeing the military, granting it the power “To raise and 

support Armies,” Cl. 12, and “To declare War,” Cl. 11.  Congressional 
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authority is “at its apogee” when exercised to fulfill this responsibility.  Ros-

tker, 453 U.S. at 70; see also id. at 64–65 (“[P]erhaps in no other area has the 

Court accorded Congress greater deference.”); Rumsfeld v. Forum for Acad. 

& Institutional Rights, Inc., 547 U.S. 47, 58 (2006).  

By contrast, the Constitution delegates no control over national de-

fense or military affairs to the judicial branch.  Rather, this Court has empha-

sized the judiciary’s “lack of competence” in this area.  Rostker, 453 U.S. at 

65.  The Court has acknowledged “[t]he complex, subtle, and professional de-

cisions as to the composition, training, equipping, and control of a military 

force” as operational judgments best made by the military under congres-

sional oversight.  Gilligan v. Morgan, 413 U.S. 1, 10 (1973).   

Deference is not abdication.  The Court, of course, will not ignore un-

constitutional action even in the realm of military affairs.  See Rostker, 453 

U.S. at 67.  But it has stressed the importance in the military context of 

“be[ing] particularly careful not to substitute [its] own judgment of what is 

desirable for that of Congress, or [its] own evaluation of evidence for a rea-

sonable evaluation by the Legislative Branch.”  Id. at 68.  

* * * 

Time, resources, and human lives are scarce.  They are scarcer still in 

wartime.  The military made a decision based on its expertise to restrict 

women from certain roles.  Congress was not required to ignore that reality 
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when it crafted the MSSA.  The question in this case is not whether Congress 

could triage — it had to — but whether Congress could triage between two 

classes of people with indisputable differences that would have affected their 

utility in a war.  It could. 

Since the MSSA is constitutional as applied to petitioner, his convic-

tion should be upheld.  

II. MAGISTRATES ARE AUTHORIZED TO ACCEPT A FELONY 
GUILTY PLEA, SO PETITIONER IS NOT ENTITLED TO 
WITHDRAW HIS PLEA FOR NO REASON.  

In the District of Ames, pursuant to the Federal Magistrates Act, a 

judge may assign to a magistrate the duty of accepting a felony guilty plea 

with the defendant’s consent.  D. Ames Local R. 52.1(b)(2).  Petitioner volun-

tarily consented to a magistrate’s accepting his plea, see J.A. 15, and he then 

knowingly and voluntarily pleaded guilty before that magistrate, J.A. 17–20.  

When the magistrate accepted his plea, the court accepted his plea.   

Federal Rule of Criminal Procedure 11(d)(2)(B) allows a defendant to 

withdraw a plea for any “fair and just reason” after the court accepts the plea.  

Petitioner could not come up with such a reason; “he simply got cold feet.”  

J.A. 24.  He now seeks to rely on Rule 11(d)(1), which allows withdrawal of a 

plea for no reason — but only before the court’s acceptance of a plea.  The 

court of appeals correctly held that Rule 11(d)(1) does not apply in this case 

because the magistrate was statutorily authorized and constitutionally 



 33 

 

permitted to accept petitioner’s felony guilty plea with his consent.5  Peti-

tioner therefore has no absolute right to withdraw his guilty plea. 

A. The magistrate had the authority to accept petitioner’s guilty 
plea under the additional duties clause of the Federal 
Magistrates Act.  

1. The additional duties clause should be interpreted in relation 
to the duties specifically authorized by Section 636 of the 
FMA.  

Section 636 of the FMA sets out the duties of magistrates.  It is divided 

into subsections, of which three are relevant: (a) the “powers and duties” that 

magistrates have by virtue of their office, (b) the duties that district courts 

may assign to magistrates, and (c) the authority to conduct civil trials with 

the parties’ consent.  28 U.S.C. 636(a)–(c).   

“Congress intended to give federal judges significant leeway to exper-

iment with possible improvements in the efficiency of the judicial process.”  

Peretz v. United States, 501 U.S. 923, 932 (1991).  For that reason, Congress 

also placed a residual clause in the FMA — the additional duties clause — 

that permits district courts to assign “such additional duties as are not incon-

sistent with the Constitution and laws of the United States.”  28 U.S.C. 

636(b)(3).  The House Committee on the Judiciary pointed out that “placing 

this authorization in an entirely separate subsection emphasizes that it is not 

                                                  
5 The United States agrees with petitioner (Br. 34–35) that the court of ap-
peals correctly reviewed this issue de novo.  
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restricted in any way by any other specific grant of authority to magistrates.”  

H.R. Rep. No. 1609, 94th Cong., 2d Sess. 12 (1976). 

Additional duties are “additional” to the entirety of Section 636 — not 

merely to subparagraphs (b)(1)(A) and (B), as petitioner suggests (Br. 36–37, 

37 n.13).  In Peretz, for example, the Court compared a potential “additional 

duty” not only to duties under (b)(1), but also to those under (c) and (a)(3)–

(5).  See 501 U.S. at 933 (comparing voir dire as an additional duty to pretrial 

matters, civil trials, and misdemeanor trials); see also Gomez v. United 

States, 490 U.S. 858, 865, 870 (1989). 

Moreover, contrary to petitioner’s assertion, the FMA does not “bifur-

cate[] all matters into two categories: dispositive and nondispositive,” Pet. Br. 

36.  Indeed, the words “dispositive” and “nondispositive” do not appear any-

where in the statute.  See 28 U.S.C. 636.  Rather, petitioner infers this divide 

from the contents of two subparagraphs: (b)(1)(A) and (b)(1)(B).  Those pro-

visions separate pretrial motions assignable to magistrates into two catego-

ries: (A) those that a magistrate may determine on her own, which are re-

viewable for clear error; and (B) those that are subject to report and 

recommendation, which are reviewable de novo. Petitioner classifies the mat-

ters in (A) as “nondispositive” and those in (B) as “dispositive,” and extends 

this classification to the rest of the FMA. 



 35 

 

This dispositive/nondispositive line sacrifices the precision of the stat-

utory text for simplicity.  Petitioner’s “dispositive” category does not track 

the distinction made by the statute.  For example, motions for injunctive re-

lief and suppression of evidence, which the FMA subjects to report and rec-

ommendation, are not actually dispositive.  See 28 U.S.C. 636(b)(1)(A)–(B).   

Whatever the internal division is between the subparagraphs within 

paragraph (b)(1), petitioner, and the authorities upon which he relies, err by 

exporting that division to the entire FMA.  A line drawn between certain 

types of pretrial motions in one paragraph of Section 636 should not extend 

to the rest of the statute.  

Rather, the limit on the scope of additional duties that are authorized 

under Section 636(b)(3) is the one this Court identified in Gomez and Peretz: 

To be “additional,” the duty must not be “of far greater importance than the 

specified duties assigned to magistrates,” Peretz, 501 U.S. at 933, which can 

be found throughout the statute.  

2. Acceptance of a felony guilty plea is not of “far greater 
importance” than the specified duties of Section 636.  

a. In Gomez, this Court applied the ejusdem generis principle of stat-

utory construction to limit the scope of Section 636(b)(3) to those duties that 

“bear some relation to the specified duties in that statute.”  490 U.S. at 864.  

Peretz then characterized that relation between additional duties and 
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specified duties: For an “additional duty” to be authorized under Section 

636(b)(3), it must not be “of far greater importance than the specified duties 

assigned to magistrates.”  Peretz, 501 U.S. at 933; see also id. (“These duties 

are comparable in responsibility and importance * * * .”). 

The Peretz Court did not explicitly identify what factors make up “im-

portance.”  But reviewability, consequence, and complexity are the factors 

upon which the Court in Peretz and Gomez, and courts of appeal following 

those cases, have relied.  

The Supreme Court has recognized reviewability as a key component 

of “importance.”  In Gomez, this Court relied heavily on the practical unavail-

ability of district court review to conclude that a magistrate could not validly 

oversee felony voir dire without the consent of the defendant.  490 U.S. at 874 

(“[W]e harbor serious doubts that a district judge could review this function 

meaningfully.”).  The Peretz Court later characterized this reliance on re-

viewability as an assessment of “importance.”  See 501 U.S. at 933 (“[W]e 

would still be reluctant, as we were in Gomez, to construe the additional du-

ties clause to include responsibilities of far greater importance than the spec-

ified duties assigned to magistrates.”).  The availability of review remained a 

crucial aspect of the “importance” analysis in Peretz.  Id. at 935 n.12 (“We do 

not qualify the portion of our opinion in Gomez that explained why jury selec-

tion is an important function, the performance of which may be difficult for a 
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judge to review with infallible accuracy.”).  In both cases the Court was chiefly 

concerned with the practical, rather than theoretical, availability of review.  

See id.; Gomez, 490 U.S. at 875 (“[O]nly words can be preserved for review; 

no transcript can recapture the atmosphere of the voir dire, which may per-

sist throughout the trial.”). 

Several courts of appeal applying Peretz to the acceptance of felony 

guilty pleas have additionally considered complexity as a component of “im-

portance.”  In United States v. Williams, 23 F.3d 629 (2d Cir. 1994), the Sec-

ond Circuit approved magistrates’ acceptance of felony guilty pleas because 

administering “[a]n allocution is an ordinary garden variety type of ministe-

rial function” that “is less complex than a number of duties the Magistrates 

Act specifically authorizes.”  Id. at 632; see also United States v. Benton, 523 

F.3d 424, 432 (4th Cir. 2008) (“[P]lea acceptance involves none of the com-

plexity and requires far less discretion than that necessary to perform many 

tasks unquestionably within a magistrate judge’s authority * * * .”); United 

States v. Woodard, 387 F.3d 1329, 1332 (11th Cir. 2004) (“Conducting a plea 

colloquy ‘is a highly structured event that follows a familiar script and is gov-

erned by the specific terms of Rule 11.’” (quoting United States v. Reyna-

Tapia, 328 F.3d 1114, 1120 (9th Cir. 2003) (en banc))).  

One circuit has additionally considered the consequences of a proceed-

ing to the defendant as part of the “importance” analysis.  See United States 



 38 

 

v. Harden, 758 F.3d 886, 889 (7th Cir. 2014) (holding that the “final and con-

sequential shift in the defendant’s status” that results from acceptance of a 

felony guilty plea prevents magistrates from performing that duty under Sec-

tion 636(b)(3)).  

Together, reviewability, complexity, and consequence to the defend-

ant address the concern raised by the Court in Peretz and Gomez that a mag-

istrate judge should not perform duties that are too “important.”  When a 

duty is more complex, errors are more likely to be made.  When a duty is less 

reviewable, errors are less likely to be detected.  And when a duty is more 

consequential to the defendant, undetected errors are costlier.  To determine 

whether a duty is authorized under the additional duties clause, the Court 

should therefore compare it to the FMA’s specified duties on these three di-

mensions. 

Consent is also a critical part of the Peretz analysis, but not because it 

impacts the “importance” of a duty.  Instead, when a magistrate has the con-

sent of the parties, the FMA authorizes her to perform more important duties 

than those she is authorized to perform without consent.  Compare, e.g., 28 

U.S.C. 636(a)(4) (consent not required for petty offense sentencing) with 28 

U.S.C. 636(a)(5) (consent required for class A misdemeanor sentencing); see 

also Peretz, 501 U.S. at 933 (“[T]he duties that a magistrate may perform over 

the parties’ objections are generally subsidiary matters * * * .  However, with 
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the parties’ consent, a district judge may delegate to a magistrate supervision 

of entire civil and misdemeanor trials.”). 

b. Acceptance of a guilty plea is not of far greater importance than 

the specified duties of magistrates because it is comparable in reviewability, 

complexity, and consequence to those duties. 

A magistrate’s acceptance of a guilty plea is more reviewable than voir 

dire — the only duty the Court has specifically identified as an authorized 

“additional duty.”6  In Peretz, the Court held that a magistrate could perform 

voir dire with the defendant’s consent, despite the practical difficulty of re-

viewing that performance.  See 501 U.S. at 935 n.12.  Unlike a transcript of 

voir dire, a transcript of a magistrate’s acceptance of a guilty plea illuminates 

most information needed to review the process: the magistrate’s accurate de-

scription of the defendant’s rights and the charges against him, the defend-

ant’s admission to sufficient facts, and the fairness of any plea deal. 

Admittedly, there are certain aspects of a guilty plea that may not be 

completely captured in a transcript.  But Section 636 authorizes magistrates 

to preside over other matters that also require subjective judgments.  See, 

e.g., 28 U.S.C. 636(a)(2) (authorizing the magistrate to set the conditions of 

                                                  
6 Since the Peretz Court found voir dire not to be of “far greater importance 
than the specified duties,” 501 U.S. at 933, any duty less important than voir 
dire also satisfies the Peretz analysis.  
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pretrial release for a criminal defendant under 18 U.S.C. 3142, based on the 

likelihood that the defendant poses a danger to the community).  And after 

the acceptance of a plea, the district judge will always personally address the 

defendant again before the case is complete, at sentencing.  See, e.g., Green 

v. United States, 365 U.S. 301, 304 (1961).  This gives her an opportunity to 

observe the defendant and assess, for example, his freedom from coercion 

and mental competency, as well as any other intangible factors that the tran-

script does not convey. 

If the district judge does detect some reason to invalidate the plea, 

Federal Rule of Criminal Procedure 11(d)(2)(B) allows for the defendant to 

withdraw his plea before sentence is imposed for “any fair and just reason.”  

This provision provides an avenue for the judge to correct any mistake made 

by the magistrate.  See also Fed. R. Crim. P. 32(i)(1)(D) (“At sentencing, the 

court: (D) may, for good cause, allow a party to make a new objection at any 

time before sentence is imposed.”).  On the other hand, voir dire involves 

many “determinations of demeanor and credibility,” Wainwright v. Witt, 469 

U.S. 412, 428 (1985), that are almost impossible to capture in a transcript.  

And after a magistrate finds that a potential juror is biased and dismisses the 

juror, the district court cannot effectively review that assessment, or correct 

it if it was improper.  Therefore, acceptance of a plea is more reviewable than 
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voir dire, which the Court has approved as an additional duty under Section 

636(b)(3). 

Additionally, acceptance of a felony guilty plea is far less complex than 

many of the duties specified in Section 636.  This process is “dictated in large 

measure by the comprehensive provisions of Rule 11 itself, which carefully 

explain what a court must inquire about, what it should advise a defendant 

and what it should determine before accepting a plea.”  Williams, 23 F.3d at 

632.  Many duties specifically assigned to magistrates, however, are not so 

straightforward.  For example, magistrates must often resolve thorny issues 

of law in the misdemeanor trials that Section 636(a)(3) authorizes them to 

conduct.  See, e.g., United States v. Byers, 730 F.2d 568, 569 (9th Cir. 1984) 

(per curiam) (affirming magistrate’s ruling on the inadmissibility of uncon-

ventional expert testimony in a misdemeanor trial).  Similarly, a magistrate 

may hear and determine many pretrial motions, including those involved in 

highly complex civil discovery disputes.  See, e.g., In re “Agent Orange” Prod. 

Liab. Litig., 597 F. Supp. 740, 749–752 (E.D.N.Y. 1984) (recognizing that the 

magistrate “control[led] the completion of discovery on all issues” during 

“one of the most complex litigations ever brought”).  The acceptance of a plea, 

with its limited discretion and scope, is far less complex than such involved 

endeavors. 
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Finally, a magistrate’s acceptance of a guilty plea is of similar conse-

quence to duties that Congress specifically authorized magistrates to per-

form.  Like the acceptance of a plea, the acceptance of a jury verdict in a fel-

ony case can formally convert the defendant from innocent to guilty.  Both 

are of similar consequence.  And while the acceptance of a felony verdict is 

not specifically listed in the FMA, it is an additional duty that may be per-

formed under 28 U.S.C. 636(b)(3).  H.R. Rep. No. 1609, 94th Cong., 2d Sess. 

12 (1976) (“Proposed subsection 636(b)(3) * * * would permit, for example, a 

magistrate to * * * accept returns of jury verdicts where the trial judge is 

unavailable.”); see, e.g., United States v. Day, 789 F.2d 1217, 1224 (6th Cir. 

1986) (citing H.R. Rep. No. 1609) (permitting the acceptance of felony jury 

verdicts by magistrates). 

Moreover, magistrates may preside over misdemeanor trials, and a 

misdemeanor conviction can be just as consequential to a defendant as a fel-

ony conviction.  For example, although petitioner was convicted of a felony, 

he was sentenced to 60 days’ imprisonment, J.A. at 27 — far less than the 
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one-year sentence that a convicted misdemeanant could receive, see 18 U.S.C. 

3559(a)(6).7 

The magistrate’s acceptance of petitioner’s felony guilty plea was of 

comparable reviewability, complexity, and consequence to the specified du-

ties that magistrates may perform with consent.  Therefore, that acceptance 

was authorized by the additional duties clause. 

3. Subsequent congressional inaction did not alter the statutory 
authority of magistrates to accept felony guilty pleas.  

Contrary to petitioner’s assertion (Br. 44–45), the Senate’s withdrawn 

1979 proposal to amend Rule 11 — a proposal to regulate magistrates’ ac-

ceptance of felony guilty pleas — does not imply any lack of authority under 

Section 636(b)(3). 

This Court has emphasized “that failed legislative proposals are ‘a par-

ticularly dangerous ground on which to rest an interpretation of a prior stat-

ute.’”  Cent. Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A., 

511 U.S. 164, 187 (1994) (quoting Pension Benefit Guar. Corp. v. LTV Corp., 

496 U.S. 633, 650 (1990)).  “Congressional inaction lacks persuasive signifi-

cance because several equally tenable inferences may be drawn from such 

                                                  
7 The adequacy of a procedural protection can depend on actual sentences 
instead of statutory maximums.  See Scott v. Illinois, 440 U.S. 367, 373–374 
(1979) (holding that indigent criminal defendants have the right to appointed 
counsel only if actually sentenced to imprisonment, and not if imprisonment 
is authorized but not imposed).   
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inaction, including the inference that the existing legislation already incorpo-

rated the offered change.”  Ibid.  The proposal to amend Rule 11 was never 

enacted and was made ten years after the FMA was passed.  It helps little in 

this Court’s interpretive endeavor.  

In fact, the current text of Rule 11 supports the acceptance of guilty 

pleas by magistrates, despite Congress’s decision not to amend it in 1979.  

Rule 11(d)(1) allows plea withdrawal for no reason until the moment “the 

court accepts the plea” (emphasis added).  Rule 1, which provides definitions 

for all Federal Rules of Criminal Procedure, defines “court” to mean “federal 

judge,” Fed. R. Crim. P. 1(b)(2), and defines “[f]ederal judge” to mean “a jus-

tice or judge,” or “a magistrate judge,” Fed. R. Crim. P. 1(b)(3). 

The unsuccessful attempt to amend Rule 11 does not alter a magis-

trate’s statutory authority under the additional duties clause. 

4. Rule 59 does not limit the authority granted by the additional 
duties clause.  

Petitioner states, without support, that Rule 59 “establishes an inde-

pendent limitation on the scope of ‘additional duties’” under the FMA.  Pet. 

Br. 39 n.14.  It does not.  Only one court of appeals has even mentioned Rule 

59 in the context of guilty pleas, see Harden, 758 F.3d at 887 (acknowledging 

in passing appellant’s Rule 59 argument, then deciding the case on other 
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grounds), and none has treated Rule 59 as an independent limitation on the 

additional duties clause. 

Rule 59 was created to accomplish a very specific purpose: to fill a gap 

in the review procedures of Section 636.  In 2001, the Ninth Circuit lamented 

the absence of “specific procedures or timetables” in the FMA “for raising 

objections to the magistrate’s rulings on nondispositive matters.”  United 

States v. Abonce-Barrera, 257 F.3d 959, 967 (9th Cir. 2001) (quoting Fed. R. 

Civ. P. 72(a) Advisory Committee Notes (1983)).  The court of appeal sug-

gested that a Federal Rule of Criminal Procedure be created to rectify this 

problem.  See id. at 968.  Rule 59 was designed in response.  See Fed. R. Crim. 

P. 59 Advisory Committee Notes (2005 adoption) (“The Committee’s consid-

eration of a new rule on the subject of review of a magistrate judge’s decisions 

resulted from United States v. Abonce-Barrera.” (citation omitted)).  Rule 59 

added a ten-day (now fourteen-day) window for objections to magistrates’ de-

terminations of nondispositive matters to the structure laid out in Section 

636(b)(1)(A)–(B). 

Petitioner asserts (Br. 39 n.14) that allowing magistrates to determine 

the outcome of a dispositive matter, rather than file a report and recommen-

dation, would be inconsistent with Rule 59.  But this reading implies that Rule 

59 silently overturned Peretz.  The Court regards voir dire as “more akin to” 

dispositive matters than nondispositive ones.  Gomez, 490 U.S. at 874.  Yet 



 46 

 

Peretz upheld a magistrate’s performance of voir dire without a report and 

recommendation.  See 501 U.S. at 939–940.  Petitioner’s reading forbids this 

result.  But the idea that Rule 59 repudiated Peretz is implausible, given that 

the Advisory Committee did not mention such an intention, and in fact, ap-

provingly cited Peretz.  See Advisory Committee Notes (citing Peretz, 501 

U.S. 923). 

Rule 59 rectified a discrete problem.  It does not impose an independ-

ent limitation on additional duties otherwise authorized by the FMA. 

B. The magistrate’s acceptance of petitioner’s felony guilty plea 
with his consent did not violate Article III of the Constitution.  

As interpreted by this Court, Article III has two components.  First, 

Article III provides defendants with a personal right to an Article III judge 

in a federal adjudication.  Peretz, 501 U.S. at 936.  Second, Article III provides 

for a structural reservation of judicial power to protect the “constitutional 

system of checks and balances.”  See N. Pipeline Constr. Co. v. Marathon 

Pipe Line Co., 458 U.S. 50, 58 (1982) (Northern Pipeline) (plurality opinion).  

A constitutionally valid federal adjudication must honor both Article III’s 

personal protection and its structural guarantee. 

Here, petitioner validly waived his personal Article III right by con-

senting to the magistrate’s acceptance of his guilty plea.  And the structural 

protections of Article III remained inviolate, as the magistrate operated 
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under the close supervision and control of Article III judges.  Consequently, 

Article III permits the magistrate’s acceptance of petitioner’s plea. 

1. By consenting, petitioner waived his personal Article III 
right.  

The Court has interpreted Article III as providing litigants with a per-

sonal right to an Article III adjudicator.  Wellness Int’l Network, Ltd. v. Sha-

rif, 135 S. Ct. 1932, 1944 (2015) (Wellness).  This guarantee, however, “is sub-

ject to waiver, just as are other personal constitutional rights.”  Commodity 

Futures Trading Comm’n v. Schor, 478 U.S. 833, 848 (1986).  Indeed, “[t]he 

Court has never * * * h[e]ld that a litigant who has the right to an Article III 

court may not waive that right through his consent.”  Wellness, 135 S. Ct. at 

1947. 

Here, petitioner consented to the magistrate’s acceptance of his plea.  

Petitioner personally signed a form “request[ing] and consent[ing] to a U.S. 

Magistrate Judge conducting the proceedings” that would culminate in the 

magistrate “accept[ing] his plea of guilty.”  J.A. 15.; see also Benton, 523 F.3d 

at 431 (“Thus, the acceptance of a plea is merely the natural culmination of a 

plea colloquy.”).  Before pleading guilty, petitioner confirmed his consent in 

court and on the record.  See J.A. 17.  As a result, petitioner validly waived 

the personal protections of Article III. 
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2. The district court’s supervision of the magistrate maintained 
Article III’s structural protections. 

a. In addition to providing a personal right, Article III also serves to 

protect the structure of the “constitutional system of checks and balances,” 

Northern Pipeline, 458 U.S. at 58 (plurality opinion).  “[A]llowing Article I 

adjudicators to decide claims submitted to them by consent does not offend 

the separation of powers so long as Article III courts retain supervisory au-

thority over the process.”  Wellness, 135 S. Ct. at 1944.  Together, consent 

and supervisory authority are sufficient to preserve the constitutional bal-

ance. 

b. When consent is necessary for the non–Article III adjudicator’s 

action, there is little risk of congressional intrusion on the domain of the judi-

ciary.8  See Wellness, 135 S. Ct. at 1945 n.10; Schor, 478 U.S. at 855 (reasoning 

that when “the decision to invoke [a non–Article III] forum is left entirely to 

the parties * * * separation of powers concerns are diminished”).  The magis-

trate here could only accept petitioner’s plea because he had consented.  See 

D. Ames Local R. 52.1(b)(2); J.A. 15.  Therefore, Article III was not violated 

so long as the district court had sufficient supervisory authority. 

                                                  
8 The role of consent here is distinct from its role in section II.B.1, supra.  
There, a defendant’s consent effectuates a complete waiver of his personal 
Article III right.  For the structural Article III protection, however, consent 
is one part of the two-part analysis.  Wellness, 135 S. Ct. at 1945 n.10. 
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c. In order to prevent usurpation of the judicial role, Article III de-

mands that the judiciary supervise non–Article III adjudicators.  To deter-

mine that such supervision exists, the Court examines factors that bear on 

“the practical effect that the congressional action will have on the constitu-

tionally assigned role of the federal judiciary,” Schor, 478 U.S. at 851.9 Those 

factors include Article III courts’ appointment and removal powers, control 

over referrals, and postadjudication review. 

The Court conducted this analysis in Peretz and Wellness.  It consid-

ered the judiciary’s powers to appoint and remove bankruptcy and magis-

trate judges.  Wellness, 135 S. Ct. at 1945; Peretz, 501 U.S. at 937.  The Court 

also considered the district court’s control of “[t]he ‘ultimate decision’ 

whether to invoke the magistrate’s assistance.”  Peretz, 501 U.S. at 937 (quot-

ing United States v. Raddatz, 447 U.S. 667, 683 (1980)); see also Wellness, 135 

S. Ct. at 1945 (“[B]ankruptcy courts hear matters solely on a district court’s 

reference * * * .”).  Finally, the Court considered the district judge’s ability 

to exercise postadjudication review.  See Peretz, 501 U.S. at 937 (“The deci-

sion whether to empanel the jury whose selection a magistrate has supervised 

also remains entirely with the district court.”); Wellness, 135 S. Ct. at 1940 

(noting direct appeal from bankruptcy judgments to district courts).   

                                                  
9 The focus of this inquiry is the practical effects on the role of the judiciary, 
not the practical effects on defendants, contra Pet. Br. 48–49. 
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Here, the magistrate who accepted petitioner’s guilty plea did so un-

der the supervisory authority of the district court.  Ames district judges ap-

pointed Josephine Middleton to serve as a magistrate, see 28 U.S.C. 631(a), 

and they possess the power to remove her, 28 U.S.C. 631(i).  She accepted 

petitioner’s plea not on her own initiative, but because that duty was assigned 

to her by the Article III court.  28 U.S.C. 636(b)(3); D. Ames Local R. 

52.1(b)(2). 

And the district court had the power of postadjudication review over 

the plea acceptance.  The judge would have allowed petitioner to withdraw 

his plea for any “fair and just reason,” Fed. R. Crim. P. 11(d)(2)(B); see J.A. 

25, including any mistake the magistrate could have made.  See United States 

v. Ortega-Ascanio, 376 F.3d 879, 883 (9th Cir. 2004) (“Fair and just reasons 

for withdrawal include inadequate Rule 11 plea colloquies, newly discovered 

evidence, intervening circumstances, or any other reason for withdrawing the 

plea that did not exist when the defendant entered his plea.”); United States 

v. Schmidt, 373 F.3d 100, 103 (2d Cir. 2004) (“Courts may also look to whether 

the defendant has ‘raise[d] a significant question about the voluntariness of 

the original plea.’” (quoting United States v. Torres, 129 F.3d 710, 715 (2d Cir. 

1997)). 

The district court controlled who served as magistrate, what duties 

she performed, and how she performed them.  It remained “waiting in the 
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wings, fully able to correct errors,” Raddatz, 447 U.S. at 686 (Blackmun, J., 

concurring), if the need arose.   

d. The magistrate’s acceptance of petitioner’s plea was hardly the re-

sult of a congressional scheme to supplant the Article III judiciary.  The po-

sition of magistrate was created “to cull from the ever-growing workload of 

the U.S. district courts matters that are more desirably performed by a lower 

tier of judicial officers,” FMA House Report 12.  The magistrate system thus 

“increas[es] the overall efficiency of the Federal judiciary, while at the same 

time providing a higher standard of justice at the point where many individ-

uals first come into contact with the courts.”  Id. at 14. “[W]ithout [their] dis-

tinguished service * * * , the work of the federal judicial system would grind 

nearly to a halt.”  Wellness, 135 S. Ct. at 1938–1939.  Magistrates are not 

usurpers of the judicial role, but “competent and impartial assistants,” Rad-

datz, 447 U.S. at 686 (Blackmun, J., concurring), to the constitutional court.  

The magistrate’s acceptance of petitioner’s plea therefore did not violate Ar-

ticle III. 

* * * 

Because the magistrate was authorized by the Federal Magistrates 

Act and by the Constitution to accept petitioner’s guilty plea, petitioner is not 

entitled to withdraw that plea for no reason.  Rule 11(d) is not demanding; it 

allows even a defendant who has consented to a magistrate’s acceptance of 



 52 

 

his plea to withdraw that plea, up until the moment sentence is imposed, for 

any fair and just reason.   

Petitioner has given no such reason, because he has none.  He know-

ingly and voluntarily broke the law, knowingly and voluntarily consented to 

the magistrate’s acceptance of his plea, and knowingly and voluntarily pled 

guilty to his crime.  He now seeks to withdraw his plea because he got cold 

feet.  He would rather ask for jury nullification than face the consequences of 

his actions.  Petitioner gave up his right to a trial with full knowledge of what 

he was doing.  There is no reason for this Court to give it back.  
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CONCLUSION 

The judgment of the court of appeals should be affirmed. 
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 (1a) 

APPENDIX 

1. U.S. Const. Art. I, § 8 provides in relevant part:  

The Congress shall have Power To lay and collect Taxes, Duties, Imposts and 
Excises, to pay the Debts and provide for the common Defence and general 
Welfare of the United States; but all Duties, Imposts and Excises shall be 
uniform throughout the United States; 

* * * 

To declare War, grant Letters of Marque and Reprisal, and make 
Rules concerning Captures on Land and Water; 

To raise and support Armies, but no Appropriation of Money to that 
Use shall be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and 
naval Forces; 

* * * 

 

2. U.S. Const. Art. III, § 1 provides: 

The judicial Power of the United States, shall be vested in one supreme 
Court, and in such inferior Courts as the Congress may from time to time 
ordain and establish. The Judges, both of the supreme and inferior Courts, 
shall hold their Offices during good Behaviour, and shall, at stated Times, 
receive for their Services, a Compensation, which shall not be diminished dur-
ing their Continuance in Office. 
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3. U.S. Const. Amend. V provides: 

No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a Grand Jury, except in cases aris-
ing in the land or naval forces, or in the Militia, when in actual service in time 
of War or public danger; nor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb; nor shall be compelled in any crim-
inal case to be a witness against himself, nor be deprived of life, liberty, or 
property, without due process of law; nor shall private property be taken for 
public use, without just compensation. 

 

4. U.S. Const. Amend. XIV, § 1 provides: 

All persons born or naturalized in the United States, and subject to the juris-
diction thereof, are citizens of the United States and of the State wherein they 
reside. No State shall make or enforce any law which shall abridge the priv-
ileges or immunities of citizens of the United States; nor shall any State de-
prive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws. 
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5. 28 U.S.C. 636 provides: 

Jurisdiction, powers, and temporary assignment 

(a) Each United States magistrate judge serving under this chapter shall 
have within the district in which sessions are held by the court that appointed 
the magistrate judge, at other places where that court may function, and else-
where as authorized by law — 

(1) all powers and duties conferred or imposed upon United States 
commissioners by law or by the Rules of Criminal Procedure for the United 
States District Courts; 

(2) the power to administer oaths and affirmations, issue orders pur-
suant to section 3142 of title 18 concerning release or detention of persons 
pending trial, and take acknowledgements, affidavits, and depositions; 

(3) the power to conduct trials under section 3401, title 18, United 
States Code, in conformity with and subject to the limitations of that section; 

(4) the power to enter a sentence for a petty offense; and 

(5) the power to enter a sentence for a class A misdemeanor in a case 
in which the parties have consented. 

(b) (1) Notwithstanding any provision of law to the contrary — 

(A) a judge may designate a magistrate judge to hear and de-
termine any pretrial matter pending before the court, except a motion 
for injunctive relief, for judgment on the pleadings, for summary judg-
ment, to dismiss or quash an indictment or information made by the 
defendant, to suppress evidence in a criminal case, to dismiss or to 
permit maintenance of a class action, to dismiss for failure to state a 
claim upon which relief can be granted, and to involuntarily dismiss an 
action. A judge of the court may reconsider any pretrial matter un-
der this subparagraph (A) where it has been shown that the magis-
trate judge’s order is clearly erroneous or contrary to law. 

(B) a judge may also designate a magistrate judge to conduct 
hearings, including evidentiary hearings, and to submit to a judge of 
the court proposed findings of fact and recommendations for the dis-
position, by a judge of the court, of any motion excepted in subpara-
graph (A), of applications for posttrial relief made by individuals 
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convicted of criminal offenses and of prisoner petitions challenging 
conditions of confinement. 

(C) the magistrate judge shall file his proposed findings and 
recommendations under subparagraph (B) with the court and a copy 
shall forthwith be mailed to all parties. 

Within fourteen days after being served with a copy, any party 
may serve and file written objections to such proposed findings and 
recommendations as provided by rules of court. A judge of the court 
shall make a de novo determination of those portions of the report or 
specified proposed findings or recommendations to which objection is 
made. A judge of the court may accept, reject, or modify, in whole or 
in part, the findings or recommendations made by the magistrate 
judge. The judge may also receive further evidence or recommit the 
matter to the magistrate judge with instructions. 

(2) A judge may designate a magistrate judge to serve as a special 
master pursuant to the applicable provisions of this title and the Federal 
Rules of Civil Procedure for the United States district courts. A judge may 
designate a magistrate judge to serve as a special master in any civil case, 
upon consent of the parties, without regard to the provisions of rule 53(b) of 
the Federal Rules of Civil Procedure for the United States district courts. 

(3) A magistrate judge may be assigned such additional duties as are 
not inconsistent with the Constitution and laws of the United States. 

(4) Each district court shall establish rules pursuant to which the mag-
istrate judges shall discharge their duties. 

(c) Notwithstanding any provision of law to the contrary — 

(1) Upon the consent of the parties, a full-time United States magis-
trate judge or a part-time United States magistrate judge who serves as a 
full-time judicial officer may conduct any or all proceedings in a jury or non-
jury civil matter and order the entry of judgment in the case, when specially 
designated to exercise such jurisdiction by the district court or courts he 
serves. Upon the consent of the parties, pursuant to their specific written 
request, any other part-time magistrate judge may exercise such jurisdiction, 
if such magistrate judge meets the bar membership requirements set forth 
in section 631(b)(1) and the chief judge of the district court certifies that a 
full-time magistrate judge is not reasonably available in accordance with 
guidelines established by the judicial council of the circuit. When there is 
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more than one judge of a district court, designation under this paragraph 
shall be by the concurrence of a majority of all the judges of such district 
court, and when there is no such concurrence, then by the chief judge. 

(2) If a magistrate judge is designated to exercise civil jurisdiction un-
der paragraph (1) of this subsection, the clerk of court shall, at the time the 
action is filed, notify the parties of the availability of a magistrate judge to 
exercise such jurisdiction. The decision of the parties shall be communi-
cated to the clerk of court. Thereafter, either the district court judge or the 
magistrate judge may again advise the parties of the availability of the mag-
istrate judge, but in so doing, shall also advise the parties that they are free 
to withhold consent without adverse substantive consequences. Rules of 
court for the reference of civil matters to magistrate judges shall include pro-
cedures to protect the voluntariness of the parties’ consent. 

(3) Upon entry of judgment in any case referred under paragraph (1) 
of this subsection, an aggrieved party may appeal directly to the appropriate 
United States court of appeals from the judgment of the magistrate judge in 
the same manner as an appeal from any other judgment of a district court. 
The consent of the parties allows a magistrate judge designated to exercise 
civil jurisdiction under paragraph (1) of this subsection to direct the entry of 
a judgment of the district court in accordance with the Federal Rules of Civil 
Procedure. Nothing in this paragraph shall be construed as a limitation of 
any party’s right to seek review by the Supreme Court of the United States. 

(4) The court may, for good cause shown on its own motion, or under 
extraordinary circumstances shown by any party, vacate a reference of a civil 
matter to a magistrate judge under this subsection. 

(5) The magistrate judge shall, subject to guidelines of the Judicial 
Conference, determine whether the record taken pursuant to this section 
shall be taken by electronic sound recording, by a court reporter, or by other 
means. 

(d) The practice and procedure for the trial of cases before officers serving 
under this chapter shall conform to rules promulgated by the Supreme Court 
pursuant to section 2072 of this title. 

(e) Contempt Authority 

(1) In general. — A United States magistrate judge serving under 
this chapter shall have within the territorial jurisdiction prescribed by the 
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appointment of such magistrate judge the power to exercise contempt au-
thority as set forth in this subsection. 

(2) Summary criminal contempt authority. — A magistrate judge 
shall have the power to punish summarily by fine or imprisonment, or both, 
such contempt of the authority of such magistrate judge constituting misbe-
havior of any person in the magistrate judge’s presence so as to obstruct the 
administration of justice. The order of contempt shall be issued under the 
Federal Rules of Criminal Procedure. 

(3) Additional criminal contempt authority in civil consent and 
misdemeanor cases. — In any case in which a United States magistrate 
judge presides with the consent of the parties under subsection (c) of this 
section, and in any misdemeanor case proceeding before a magistrate judge 
under section 3401 of title 18, the magistrate judge shall have the power to 
punish, by fine or imprisonment, or both, criminal contempt constituting dis-
obedience or resistance to the magistrate judge’s lawful writ, process, order, 
rule, decree, or command. Disposition of such contempt shall be conducted 
upon notice and hearing under the Federal Rules of Criminal Procedure. 

(4) Civil contempt authority in civil consent and misdemeanor 
cases. — In any case in which a United States magistrate judge presides with 
the consent of the parties under subsection (c) of this section, and in any mis-
demeanor case proceeding before a magistrate judge under section 3401 of 
title 18, the magistrate judge may exercise the civil contempt authority of the 
district court. This paragraph shall not be construed to limit the authority 
of a magistrate judge to order sanctions under any other statute, the Federal 
Rules of Civil Procedure, or the Federal Rules of Criminal Procedure. 

(5) Criminal contempt penalties. — The sentence imposed by a mag-
istrate judge for any criminal contempt provided for in paragraphs (2) and (3) 
shall not exceed the penalties for a Class C misdemeanor as set forth in sec-
tions 3581(b)(8) and 3571(b)(6) of title 18. 

(6) Certification of other contempts to the district court. — Upon 
the commission of any such act — 

(A) in any case in which a United States magistrate judge pre-
sides with the consent of the parties under subsection (c) of this sec-
tion, or in any misdemeanor case proceeding before a magistrate 
judge under section 3401 of title 18, that may, in the opinion of the 
magistrate judge, constitute a serious criminal contempt punishable 
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by penalties exceeding those set forth in paragraph (5) of this subsec-
tion, or 

(B) in any other case or proceeding under subsection (a) or (b) 
of this section, or any other statute, where — 

(i) the act committed in the magistrate judge's presence may, 
in the opinion of the magistrate judge, constitute a serious 
criminal contempt punishable by penalties exceeding those set 
forth in paragraph (5) of this subsection, 

(ii) the act that constitutes a criminal contempt occurs outside 
the presence of the magistrate judge, or 

(iii) the act constitutes a civil contempt, 

the magistrate judge shall forthwith certify the facts to a district judge 
and may serve or cause to be served, upon any person whose behavior 
is brought into question under this paragraph, an order requiring such 
person to appear before a district judge upon a day certain to show 
cause why that person should not be adjudged in contempt by reason 
of the facts so certified. The district judge shall thereupon hear the 
evidence as to the act or conduct complained of and, if it is such as to 
warrant punishment, punish such person in the same manner and to 
the same extent as for a contempt committed before a district judge. 

(7) Appeals of magistrate judge contempt orders. — The appeal of 
an order of contempt under this subsection shall be made to the court of ap-
peals in cases proceeding under subsection (c) of this section. The appeal of 
any other order of contempt issued under this section shall be made to the 
district court. 
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(f) In an emergency and upon the concurrence of the chief judges of the dis-
tricts involved, a United States magistrate judge may be temporarily as-
signed to perform any of the duties specified in subsection (a), (b), or (c) of 
this section in a judicial district other than the judicial district for which he 
has been appointed. No magistrate judge shall perform any of such duties 
in a district to which he has been temporarily assigned until an order has been 
issued by the chief judge of such district specifying (1) the emergency by rea-
son of which he has been transferred, (2) the duration of his assignment, and 
(3) the duties which he is authorized to perform. A magistrate judge so as-
signed shall not be entitled to additional compensation but shall be reim-
bursed for actual and necessary expenses incurred in the performance of his 
duties in accordance with section 635. 

(g) A United States magistrate judge may perform the verification function 
required by section 4107 of title 18, United States Code. A magistrate judge 
may be assigned by a judge of any United States district court to perform the 
verification required by section 4108 and the appointment of counsel author-
ized by section 4109 of title 18, United States Code, and may perform such 
functions beyond the territorial limits of the United States. A magistrate 
judge assigned such functions shall have no authority to perform any other 
function within the territory of a foreign country. 

(h) A United States magistrate judge who has retired may, upon the consent 
of the chief judge of the district involved, be recalled to serve as a magistrate 
judge in any judicial district by the judicial council of the circuit within which 
such district is located. Upon recall, a magistrate judge may receive a salary 
for such service in accordance with regulations promulgated by the Judicial 
Conference, subject to the restrictions on the payment of an annuity set forth 
in section 377 of this title or in subchapter III of chapter 83, and chapter 84, 
of title 5 which are applicable to such magistrate judge. The requirements 
set forth in subsections (a), (b)(3), and (d) of section 631, and paragraph (1) of 
subsection (b) of such section to the extent such paragraph requires member-
ship of the bar of the location in which an individual is to serve as a magistrate 
judge, shall not apply to the recall of a retired magistrate judge under this 
subsection or section 375 of this title. Any other requirement set forth in 
section 631(b) shall apply to the recall of a retired magistrate judge under 
this subsection or section 375 of this title unless such retired magistrate judge 
met such requirement upon appointment or reappointment as a magistrate 
judge under section 631. 
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6. 50 U.S.C. 3802 provides: 

Registration 

(a) Except as otherwise provided in this chapter it shall be the duty of every 
male citizen of the United States, and every other male person residing in the 
United States, who, on the day or days fixed for the first or any subsequent 
registration, is between the ages of eighteen and twenty-six, to present him-
self for and submit to registration at such time or times and place or places, 
and in such manner, as shall be determined by proclamation of the President 
and by rules and regulations prescribed hereunder. The provisions of this 
section shall not be applicable to any alien lawfully admitted to the United 
States as a nonimmigrant under section 1101(a)(15) of title 8, for so long as 
he continues to maintain a lawful nonimmigrant status in the United States. 

(b) Regulations prescribed pursuant to subsection (a) may require that per-
sons presenting themselves for and submitting to registration under this sec-
tion provide, as part of such registration, such identifying information (in-
cluding date of birth, address, and social security account number) as such 
regulations may prescribe. 
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7. 50 U.S.C. 3811 provides: 

Offenses and penalties 

(a) In general 

Any member of the Selective Service System or any other person 
charged as herein provided with the duty of carrying out any of the provisions 
of this chapter, or the rules or regulations made or directions given thereun-
der, who shall knowingly fail or neglect to perform such duty, and any person 
charged with such duty, or having and exercising any authority under said 
chapter, rules, regulations, or directions who shall knowingly make, or be a 
party to the making, of any false, improper, or incorrect registration, classi-
fication, physical or mental examination, deferment, induction, enrollment, or 
muster, and any person who shall knowingly make, or be a party to the mak-
ing, of any false statement or certificate regarding or bearing upon a classifi-
cation or in support of any request for a particular classification, for service 
under the provisions of this chapter, or rules, regulations, or directions made 
pursuant thereto, or who otherwise evades or refuses registration or service 
in the armed forces or any of the requirements of this chapter, or who know-
ingly counsels, aids, or abets another to refuse or evade registration or ser-
vice in the armed forces or any of the requirements of this chapter, or of said 
rules, regulations, or directions, or who in any manner shall knowingly fail or 
neglect or refuse to perform any duty required of him under or in the execu-
tion of this chapter, or rules, regulations, or directions made pursuant to this 
chapter, or any person or persons who shall knowingly hinder or interfere or 
attempt to do so in any way, by force or violence or otherwise, with the ad-
ministration of this chapter or the rules or regulations made pursuant 
thereto, or who conspires to commit any one or more of such offenses, shall, 
upon conviction in any district court of the United States of competent juris-
diction, be punished by imprisonment for not more than five years or a fine 
of not more than $10,000, or by both such fine and imprisonment, or if subject 
to military or naval law may be tried by court martial, and, on conviction, shall 
suffer such punishment as a court martial may direct. No person shall be 
tried by court martial in any case arising under this chapter unless such per-
son has been actually inducted for the training and service prescribed under 
this chapter or unless he is subject to trial by court martial under laws in force 
prior to June 24, 1948. 
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(b) Making or possession of false identification or representation;  
forgery, destruction, or mutilation of certificate; knowing violation or 
evasion of provisions 

Any person (1) who knowingly transfers or delivers to another, for the 
purpose of aiding or abetting the making of any false identification or repre-
sentation, any registration certificate, alien’s certificate of nonresidence, or 
any other certificate issued pursuant to or prescribed by the provisions of this 
chapter, or rules or regulations promulgated hereunder; or (2) who, with in-
tent that it be used for any purpose of false identification or representation, 
has in his possession any such certificate not duly issued to him; or (3) who 
forges, alters, knowingly destroys, knowingly mutilates, or in any manner 
changes any such certificate or any notation duly and validly inscribed 
thereon; or (4) who, with intent that it be used for any purpose of false iden-
tification or representation, photographs, prints, or in any manner makes or 
executes any engraving, photograph, print, or impression in the likeness of 
any such certificate, or any colorable imitation thereof; or (5) who has in his 
possession any certificate purporting to be a certificate issued pursuant to 
this chapter, or rules and regulations promulgated hereunder, which he 
knows to be falsely made, reproduced, forged, counterfeited, or altered; or 
(6) who knowingly violates or evades any of the provisions of this chapter or 
rules and regulations promulgated pursuant thereto relating to the issuance, 
transfer, or possession of such certificate, shall, upon conviction, be fined not 
to exceed $10,000 or be imprisoned for not more than five years, or both. 
Whenever on trial for a violation of this subsection the defendant is shown to 
have or to have had possession of any certificate not duly issued to him, such 
possession shall be deemed sufficient evidence to establish an intent to use 
such certificate for purposes of false identification or representation, unless 
the defendant explains such possession to the satisfaction of the jury. 

(c) Expeditious prosecution by Department of Justice 

The Department of Justice shall proceed as expeditiously as possible 
with a prosecution under this section, or with an appeal, upon the request of 
the Director of Selective Service System or shall advise the House of Repre-
sentatives and the Senate in writing the reasons for its failure to do so. 
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(d) Statute of limitations 

No person shall be prosecuted, tried, or punished for evading, neglect-
ing, or refusing to perform the duty of registering imposed by section 3802 of 
this title unless the indictment is found within five years next after the last 
day before such person attains the age of twenty-six, or within five years next 
after the last day before such person does perform his duty to register, which-
ever shall first occur. 

(e) Information furnished for purpose of enforcement 

The President may require the Secretary of Health and Human Ser-
vices to furnish to the Director, from records available to the Secretary, the 
following information with respect to individuals who are members of any 
group of individuals required by a proclamation of the President under sec-
tion 3802 of this title to present themselves for and submit to registration 
under such section: name, date of birth, social security account number, and 
address. Information furnished to the Director by the Secretary under this 
subsection shall be used only for the purpose of the enforcement of this Act. 

(f) Assistance provided under title IV of the Higher Education Act of 
1965; failure to register; statement of compliance 

(1) Except as provided in subsection (g), any person who is required 
under section 3802 of this title to present himself for and submit to registra-
tion under such section and fails to do so in accordance with any proclamation 
issued under such section, or in accordance with any rule or regulation issued 
under such section, shall be ineligible for any form of assistance or benefit 
provided under title IV of the Higher Education Act of 1965 [20 U.S.C. 1070 
et seq.; 42 U.S.C. 2751 et seq.]. 

(2) In order to receive any grant, loan, or work assistance under title 
IV of the Higher Education Act of 1965 (20 U.S.C. 1070 et seq. [and 42 U.S.C. 
2751 et seq.]), a person who is required under section 3802 of this title to pre-
sent himself for and submit to registration under such section shall file with 
the institution of higher education which the person intends to attend, or is 
attending, a statement of compliance with section 3802 of this title and regu-
lations issued thereunder. 

(3) The Secretary of Education, in agreement with the Director, shall 
prescribe methods for verifying such statements of compliance filed pursuant 
to paragraph (2). Such methods may include requiring institutions of higher 
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education to provide a list to the Secretary of Education or to the Director of 
persons who have submitted such statements of compliance. 

(4) The Secretary of Education, in consultation with the Director, shall 
issue regulations to implement the requirements of this subsection. Such 
regulations shall provide that any person to whom the Secretary of Education 
proposes to deny assistance or benefits under title IV [20 U.S.C. 1070 et seq.; 
42 U.S.C. 2751 et seq.] for failure to meet the registration requirements of 
section 3802 of this title and regulations issued thereunder shall be given no-
tice of the proposed denial and shall have a suitable period (of not less than 
thirty days) after such notice to provide the Secretary with information and 
materials establishing that he has complied with the registration requirement 
under section 3802 of this title. Such regulations shall also provide that the 
Secretary may afford such person an opportunity for a hearing to establish 
his compliance or for any other purpose. 

(g) Failure to register; termination or inapplicability of requirement; ab-
sence of knowledge and willfulness 

A person may not be denied a right, privilege, or benefit under Federal 
law by reason of failure to present himself for and submit to registration un-
der section 3802 of this title if — 

(1) the requirement for the person to so register has terminated or 
become inapplicable to the person; and 

(2) the person shows by a preponderance of the evidence that the fail-
ure of the person to register was not a knowing and willful failure to register. 
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8. 50 U.S.C. 3813(c) provides: 

(c) Separability of provisions 

If any provision of this chapter, or the application thereof to any per-
son or circumstance, is held invalid, the remainder of the chapter, and the 
application of such provision to other persons or circumstances, shall not be 
affected thereby. 
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9. Fed. R. Crim. P. 1(b) provides in relevant part: 

(b) Definitions. The following definitions apply to these rules: 

* * * 

(2) ‘‘Court’’ means a federal judge performing functions authorized by 
law. 

(3) ‘‘Federal judge’’ means: 

(A) a justice or judge of the United States as these terms are 
defined in 28 U.S.C. 451; 

(B) a magistrate judge; and 

(C) a judge confirmed by the United States Senate and empow-
ered by statute in any commonwealth, territory, or possession to per-
form a function to which a particular rule relates. 

(4) ‘‘Judge’’ means a federal judge or a state or local judicial officer. 

(5) ‘‘Magistrate judge’’ means a United States magistrate judge as de-
fined in 28 U.S.C. 631–639. 

* * * 
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10. Fed. R. Crim. P. 11 provides: 

Pleas 

(a) Entering a Plea. 

(1) In General. A defendant may plead not guilty, guilty, or (with 
the court’s consent) nolo contendere. 

(2) Conditional Plea. With the consent of the court and the govern-
ment, a defendant may enter a conditional plea of guilty or nolo contendere, 
reserving in writing the right to have an appellate court review an adverse 
determination of a specified pretrial motion. A defendant who prevails on 
appeal may then withdraw the plea. 

(3) Nolo Contendere Plea. Before accepting a plea of nolo conten-
dere, the court must consider the parties’ views and the public interest in the 
effective administration of justice. 

(4) Failure to Enter a Plea. If a defendant refuses to enter a plea 
or if a defendant organization fails to appear, the court must enter a plea of 
not guilty. 

(b) Considering and Accepting a Guilty or Nolo Contendere Plea. 

(1) Advising and Questioning the Defendant. Before the court ac-
cepts a plea of guilty or nolo contendere, the defendant may be placed under 
oath, and the court must address the defendant personally in open court. 
During this address, the court must inform the defendant of, and determine 
that the defendant understands, the following: 

(A) the government’s right, in a prosecution for perjury or false 
statement, to use against the defendant any statement that the de-
fendant gives under oath; 

(B) the right to plead not guilty, or having already so pleaded, 
to persist in that plea; 

(C) the right to a jury trial; 

(D) the right to be represented by counsel — and if necessary 
have the court appoint counsel — at trial and at every other stage of 
the proceeding; 
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(E) the right at trial to confront and cross-examine adverse 
witnesses, to be protected from compelled self-incrimination, to testify 
and present evidence, and to compel the attendance of witnesses; 

(F) the defendant’s waiver of these trial rights if the court ac-
cepts a plea of guilty or nolo contendere; 

(G) the nature of each charge to which the defendant is pleading; 

(H) any maximum possible penalty, including imprisonment, 
fine, and term of supervised release; 

(I) any mandatory minimum penalty; 

(J) any applicable forfeiture; 

(K) the court’s authority to order restitution; 

(L) the court’s obligation to impose a special assessment; 

(M) in determining a sentence, the court’s obligation to calcu-
late the applicable sentencing-guideline range and to consider that 
range, possible departures under the Sentencing Guidelines, and 
other sentencing factors under 18 U.S.C. 3553(a); 

(N) the terms of any plea-agreement provision waiving the 
right to appeal or to collaterally attack the sentence; and 

(O) that, if convicted, a defendant who is not a United States 
citizen may be removed from the United States, denied citizenship, 
and denied admission to the United States in the future. 

(2) Ensuring That a Plea Is Voluntary. Before accepting a plea of 
guilty or nolo contendere, the court must address the defendant personally in 
open court and determine that the plea is voluntary and did not result from 
force, threats, or promises (other than promises in a plea agreement). 

(3) Determining the Factual Basis for a Plea. Before entering 
judgment on a guilty plea, the court must determine that there is a factual 
basis for the plea. 
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(c) Plea Agreement Procedure. 

(1) In General. An attorney for the government and the defendant’s 
attorney, or the defendant when proceeding pro se, may discuss and reach a 
plea agreement. The court must not participate in these discussions. If 
the defendant pleads guilty or nolo contendere to either a charged offense or 
a lesser or related offense, the plea agreement may specify that an attorney 
for the government will: 

(A) not bring, or will move to dismiss, other charges; 

(B) recommend, or agree not to oppose the defendant’s re-
quest, that a particular sentence or sentencing range is appropriate or 
that a particular provision of the Sentencing Guidelines, or policy 
statement, or sentencing factor does or does not apply (such a recom-
mendation or request does not bind the court); or 

(C) agree that a specific sentence or sentencing range is the 
appropriate disposition of the case, or that a particular provision of the 
Sentencing Guidelines, or policy statement, or sentencing factor does 
or does not apply (such a recommendation or request binds the court 
once the court accepts the plea agreement). 

(2) Disclosing a Plea Agreement. The parties must disclose the 
plea agreement in open court when the plea is offered, unless the court for 
good cause allows the parties to disclose the plea agreement in camera. 

(3) Judicial Consideration of a Plea Agreement. 

(A) To the extent the plea agreement is of the type specified in 
Rule 11(c)(1)(A) or (C), the court may accept the agreement, reject it, 
or defer a decision until the court has reviewed the presentence report. 

(B) To the extent the plea agreement is of the type specified in 
Rule 11(c)(1)(B), the court must advise the defendant that the defend-
ant has no right to withdraw the plea if the court does not follow the 
recommendation or request. 

(4) Accepting a Plea Agreement. If the court accepts the plea 
agreement, it must inform the defendant that to the extent the plea agree-
ment is of the type specified in Rule 11(c)(1)(A) or (C), the agreed disposition 
will be included in the judgment. 
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(5) Rejecting a Plea Agreement. If the court rejects a plea agree-
ment containing provisions of the type specified in Rule 11(c)(1)(A) or (C), the 
court must do the following on the record and in open court (or, for good 
cause, in camera): 

(A) inform the parties that the court rejects the plea agreement; 

(B) advise the defendant personally that the court is not re-
quired to follow the plea agreement and give the defendant an oppor-
tunity to withdraw the plea; and 

(C) advise the defendant personally that if the plea is not with-
drawn, the court may dispose of the case less favorably toward the de-
fendant than the plea agreement contemplated. 

(d) Withdrawing a Guilty or Nolo Contendere Plea. A defendant may 
withdraw a plea of guilty or nolo contendere: 

(1) before the court accepts the plea, for any reason or no reason; or 

(2) after the court accepts the plea, but before it imposes sentence if: 

(A) the court rejects a plea agreement under Rule 11(c)(5); or 

(B) the defendant can show a fair and just reason for request-
ing the withdrawal. 

(e) Finality of a Guilty or Nolo Contendere Plea. After the court imposes 
sentence, the defendant may not withdraw a plea of guilty or nolo contendere, 
and the plea may be set aside only on direct appeal or collateral attack. 

(f) Admissibility or Inadmissibility of a Plea, Plea Discussions, and 
Related Statements. The admissibility or inadmissibility of a plea, a plea 
discussion, and any related statement is governed by Federal Rule of 
Evidence 410. 

(g) Recording the Proceedings. The proceedings during which the de-
fendant enters a plea must be recorded by a court reporter or by a suitable 
recording device. If there is a guilty plea or a nolo contendere plea, the rec-
ord must include the inquiries and advice to the defendant required under 
Rule 11(b) and (c). 

(h) Harmless Error. A variance from the requirements of this rule is harm-
less error if it does not affect substantial rights. 
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11. Fed. R. Crim. P. 59 provides: 

Matters Before a Magistrate Judge 

(a) Nondispositive Matters. A district judge may refer to a magistrate 
judge for determination any matter that does not dispose of a charge or de-
fense. The magistrate judge must promptly conduct the required proceed-
ings and, when appropriate, enter on the record an oral or written order stat-
ing the determination. A party may serve and file objections to the order 
within 14 days after being served with a copy of a written order or after the 
oral order is stated on the record, or at some other time the court sets. The 
district judge must consider timely objections and modify or set aside any 
part of the order that is contrary to law or clearly erroneous. Failure to ob-
ject in accordance with this rule waives a party’s right to review. 

(b) Dispositive Matters. 

(1) Referral to Magistrate Judge. A district judge may refer to a 
magistrate judge for recommendation a defendant’s motion to dismiss or 
quash an indictment or information, a motion to suppress evidence, or any 
matter that may dispose of a charge or defense. The magistrate judge must 
promptly conduct the required proceedings. A record must be made of any 
evidentiary proceeding and of any other proceeding if the magistrate judge 
considers it necessary. The magistrate judge must enter on the record a 
recommendation for disposing of the matter, including any proposed findings 
of fact. The clerk must immediately serve copies on all parties. 

(2) Objections to Findings and Recommendations. Within 14 
days after being served with a copy of the recommended disposition, or at 
some other time the court sets, a party may serve and file specific written 
objections to the proposed findings and recommendations. Unless the dis-
trict judge directs otherwise, the objecting party must promptly arrange for 
transcribing the record, or whatever portions of it the parties agree to or the 
magistrate judge considers sufficient. Failure to object in accordance with 
this rule waives a party’s right to review. 

(3) De Novo Review of Recommendations. The district judge must 
consider de novo any objection to the magistrate judge’s recommendation. 
The district judge may accept, reject, or modify the recommendation, receive 
further evidence, or resubmit the matter to the magistrate judge with in-
structions. 
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