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QUESTIONS PRESENTED 

1. In Rostker v. Goldberg, 453 U.S. 57 (1981), this Court held 

that the Military Selective Service Act’s male-only registration re-

quirement was constitutional, applying deferential review and relying 

on the fact that women were ineligible for combat.  Since then, this 

Court has held that all gender classifications require an exceedingly 

persuasive justification, and the Government has removed gender re-

strictions on combat.  Should this Court overrule Rostker and hold that 

Petitioner Dylan Bloom’s conviction for failing to register must be va-

cated because male-only registration violates equal protection? 

 

2. The Federal Magistrates Act permits magistrate judges to 

perform “additional duties” comparable to those enumerated in the 

Act, subject to the structural boundaries of Article III.  Rather than 

providing a recommendation to an Article III judge, a magistrate judge 

directly accepted Bloom’s guilty plea — disposing of the charge and ad-

judging him guilty of a federal felony.  Was the magistrate judge au-

thorized to accept Bloom’s plea, depriving him of the right to withdraw 

the plea under Federal Rule of Criminal Procedure 11(d)(1)? 
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INTRODUCTION 

1. Because he is a man, Dylan Bloom was obligated to regis-

ter for the Selective Service.  Because he refused, he was arrested, 

prosecuted, and convicted.  This gender-based Selective Service scheme 

demeans us all: men alone are burdened by the possibility of involun-

tary conscription; women are stigmatized by the perpetuation of out-

dated stereotypes.  Thirty-six years ago, the Court approved this state-

sanctioned gender discrimination.  But times have changed.  Evolution 

in both law and military policy has robbed the Government of any le-

gitimate justification for male-only draft registration, rendering it a 

glaring anachronism that should be discarded. 

2. Bloom was denied the opportunity to withdraw his plea 

solely because a magistrate judge purported to accept it.  But the text, 

structure, implementing rules, and history of the Federal Magistrates 

Act reveal that Congress has refused to authorize what Article III for-

bids: the unilateral acceptance of felony guilty pleas by a magistrate 

judge.  The Ames Circuit’s contrary holding sanctions the adjudication 

of over ninety-seven percent of all felony charges by non–Article III 

tribunals and empowers them to accomplish the legal equivalent of 

conducting a full-fledged felony trial.  This cannot be.  The delegation 

of such expansive authority to a magistrate judge contravenes the pru-

dent statutory limitations that Congress has placed on a magistrate 

judge’s power, and it compromises the integrity of Article III. 
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OPINIONS BELOW 

The opinion of the court of appeals (J.A. 2–9) is not published in 

the Federal Reporter.  The district court’s oral order denying petition-

er’s motion to withdraw his conditional guilty plea (J.A. 25–26) is un-

reported.  The district court’s memorandum and order denying peti-

tioner’s motion to dismiss the indictment (J.A. 14) is unreported.  

JURISDICTION 

The judgment of the court of appeals was entered on April 28, 

2017.  The petition for writ of certiorari was timely filed on May 22, 

2017, and the petition was granted on September 8, 2017.  This Court 

has jurisdiction under 28 U.S.C. § 1254(1). 

CONSTITUTIONAL PROVISIONS, STATUTORY PROVISIONS, 
AND RULES INVOLVED 

The pertinent provisions and rules are reprinted in the  

Appendix. 
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STATEMENT OF THE CASE 

A. The Path Toward Gender Equality In The Armed 
Forces 

1.  Reviving Selective Service registration.  In 1980, following the 

Soviet Union’s invasion of Afghanistan, President Carter announced 

his intention to revive the draft registration requirement, which had 

lain dormant since the end of the Vietnam War.  President Jimmy 

Carter, State of the Union Address, 1 Pub. Papers 194, 197–98 (Jan. 

23, 1980).  President Carter recommended that Congress take the op-

portunity to include women in the registration and conscription regime 

of the Military Selective Service Act (MSSA), 50 U.S.C. §§ 3801–3820 

(2012).  See Rostker v. Goldberg, 453 U.S. 57, 60–61 (1981).  But Con-

gress declined the invitation, authorizing funds only for the registra-

tion of men.  Id. at 72–73. 

2.  An initial challenge.  In Rostker, this court upheld male-only 

registration over an equal protection challenge because “[w]omen as a 

group,” unlike “men as a group,” were “not eligible for combat.”  Id. at 

76.  Because women were excluded from combat by statute and mili-

tary policy, id., men and women were “simply not similarly situated for 

purposes of a draft or registration for a draft,” id. at 78.  To the Court, 

the exclusion of women from combat roles was crucial, because it as-

sumed the only purpose of registration “was to prepare for a draft of 

combat troops.”  Id. at 76. 
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Further, the Court deferred to congressional judgments about 

the role of women in society.  The Court cited legislative history stating 

that “[t]he principle that women should not intentionally and routinely 

engage in combat is fundamental, and enjoys wide support among our 

people.”  Id. at 77.  Congress’s study of combat restrictions on women 

convinced the Court that “[t]his [was] not a case of Congress arbitrarily 

choosing to burden one of two similarly situated groups.”  Id. at 78. 

3.  An “exceedingly persuasive justification.”  In the years after 

Rostker was decided, this Court’s equal protection jurisprudence 

evolved dramatically.  In United States v. Virginia (VMI), 518 U.S. 515 

(1996), the Court elaborated on the “core” of two “pathmarking deci-

sions,” id. at 531, in J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127 

(1994), and Mississippi Univ. for Women v. Hogan, 458 U.S. 718 

(1982), to hold that the Government bears the heavy burden of demon-

strating an “exceedingly persuasive justification” for classifying on the 

basis of gender, VMI, 518 U.S. at 531.  This “skeptical scrutiny” re-

quires that the justification “not rely on overbroad generalizations 

about the different talents, capacities, or preferences of males and fe-

males.”  Id. at 533.  Indeed, “‘all gender-based classifications today’ 

warrant ‘heightened scrutiny.’”  Id. at 555 (emphasis added) (quoting 

J.E.B., 511 U.S. at 136).  VMI signified a marked departure from the 

Court’s prior equal protection jurisprudence: writing separately, Chief 
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Justice Rehnquist and Justice Scalia each lamented what they per-

ceived as a drastic departure from the Court’s previous approach.  See 

id. at 559–60 (Rehnquist, C.J., concurring); id. at 566 (Scalia, J., dis-

senting) (describing the majority’s approach as a “drastic[] revis[ion] 

[of] our established standards for reviewing sex-based classifications”). 

Subsequent equal protection cases have proven the durability of 

VMI’s approach.  See Sessions v. Morales-Santana, 137 S. Ct. 1678 

(2017).  This Court has often “reiterated” that its “heightened scrutiny” 

requires not only VMI’s “exceedingly persuasive justification,” id. at 

1690 (quoting VMI, 518 U.S. at 531), but also that a discriminatory 

classification “substantially serve an important governmental interest 

today,” id.  

4.  Women warriors.  As equal protection doctrine evolved, so too 

did the role of women in combat.  The Persian Gulf War proved to mili-

tary leaders and Congress that women could “endure[] the same hard-

ships under the same harsh conditions as their male counterparts” and 

had, in fact, been “subjected to combat.”  Dep’t of Def., Final Report to 

Congress: Conduct of the Persian Gulf War 646–47 (1992).  Congress 

subsequently repealed statutory restrictions on women in combat posi-

tions in the Air Force and Navy.  See National Defense Authorization 

Act for Fiscal Years 1992 and 1993, Pub. L. No. 102-190 § 531, 105 

Stat. 1290, 1365–66 (Dec. 5, 1991); National Defense Authorization Act 
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for Fiscal Year 1994, Pub. L. No. 103-160 § 541, 107 Stat. 1547, 1659–

60 (Nov. 30, 1993).  And the Secretary of Defense rescinded the outdat-

ed “Risk Rule,” thereby enabling women to serve in additional posi-

tions involving significant combat.  Memorandum from Sec’y of Def. to 

Sec’y of the Army et al., Direct Ground Combat Definition and As-

signment Rule (Jan. 13, 1994). 

The wars in Iraq and Afghanistan brought even more women in-

to combat.  With the rise of “nonlinear battlefields” that “blurred the 

distinctions between forward and rear operating areas,” the military’s 

“direct ground combat” exclusion policy became obsolete.  David F. 

Burrelli, Cong. Research Serv., R42075, Women in Combat: Issues for 

Congress 5 (2013).  In Iraq and Afghanistan, even “noncombat units 

regularly engage[d] in direct combat” with the enemy.  Id.  By 2007, 

hundreds of female Army soldiers had received the Combat Action 

Badge, which recognizes soldiers who have engaged with the enemy 

“during combat operation.”  Id. at 6 n.34. 

Against this backdrop, the Department of Defense opened still 

more combat roles to women.  On January 24, 2013, Secretary of De-

fense Leon Panetta took the final step, announcing that the ban on 

women serving in all remaining direct combat roles would be lifted.  Id. 

at 9.  As required by 10 U.S.C. § 652(a) (2012), the Secretary notified 

Congress of his decision, and Congress acquiesced.  Since then, women 
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have completed even the most rigorous training required of soldiers in 

direct combat positions.1  At the time Bloom was arrested, indicted, 

and convicted, all combat positions were open to both men and women, 

and women had successfully met the requisite physical standards. 

B. Defining The Duties Of Magistrate Judges 

In 1968, Congress passed the Federal Magistrates Act (FMA) “to 

reform the first echelon of the Federal judiciary into an effective com-

ponent of a modern scheme of justice.”  S. Rep. No. 90-371, at 8 (1967).  

By permitting the delegation of certain basic responsibilities to magis-

trate judges, the FMA enabled district court judges to focus on “more 

significant problems” and thereby “stay abreast of caseloads.”  Federal 

Magistrates Act: Hearing on S. 3475 Before the Subcomm. on Improve-

ments in Judicial Machinery of the S. Comm. on the Judiciary, 89th 

Cong. 11 (1966).  The 1968 Act authorized magistrate judges to exer-

cise a set of enumerated powers and permitted district courts to assign 

magistrate judges “such additional duties as are not inconsistent with 

the Constitution and laws of the United States.”  28 U.S.C. § 636(b) 

(1970) (current version at 28 U.S.C. § 636(b) (2012)).  At the time, the 

Act specified those additional duties to include (1) serving as a special 

master under the Federal Rules of Civil Procedure, (2) conducting pre-

                                            
1 See, e.g., Ray Sanchez & Laura Smith-Spark, Two Women Make 

Army Ranger History, CNN (Aug. 21, 2015, 2:44 PM), 
http://www.cnn.com/2015/08/21/us/women-army-ranger-
graduation/index.html. 
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trial or discovery proceedings, and (3) submitting recommendations to 

district courts for disposition of post-trial relief applications.  Id. 

The 1976 Amendment to the FMA “completely revised provi-

sions under which additional duties may be assigned” to magistrate 

judges.  28 U.S.C. § 636 (2012) note to 1976 amendment.  The amend-

ment permitted the assignment of nondispositive pretrial matters in 

§ 636(b)(1)(A) and “dispositive motions” in § 636(b)(1)(B).  Id.  Federal 

Rule of Civil Procedure 72 (Rule 72) later implemented the FMA’s 

basic division between nondispositive and dispositive matters by clari-

fying the procedures for appeal and standard of review for each of the 

two categories.  See Fed. R. Civ. P. 72 advisory committee’s note to 

1983 adoption.  In 2005, Federal Rule of Criminal Procedure 59 (Rule 

59) did the same for the FMA’s nondispositive and dispositive catego-

ries in the criminal context.  See Fed. R. Crim. P. 59 advisory commit-

tee’s note to 2005 adoption.  

In addition to the text of the FMA and its implementing rules, 

this Court has provided guidance on how to interpret the FMA’s “addi-

tional duties” clause.  In 1991, this Court interpreted that clause — 

now in § 636(b)(3) — to include only those duties “comparable” in “re-

sponsibility and importance” to the duties expressly granted in the 

FMA.  See Peretz v. United States, 501 U.S. 923, 933 (1991). 



 9 

C. Bloom’s Conviction 

Petitioner Dylan Bloom turned eighteen on June 10, 2007, see 

J.A. 3, triggering an obligation to register for the Selective Service, see 

50 U.S.C. § 3802(a).  Male citizens and permanent residents who do 

not register are subject to prosecution, id. § 3811, and cannot obtain 

federal student financial aid, become citizens, receive federal job train-

ing, or serve in certain federal jobs.2 

Bloom refused to register.  Each year, he sent a letter to the Se-

lective Service System expressing his intention to continue this prac-

tice.  J.A. 12.  In 2015, upon turning twenty-six and aging out of the 

registration requirement, Bloom confessed to the FBI that he had will-

fully failed to register.  J.A. 12.  Bloom was unsurprised when he was 

not prosecuted because no one had been charged with this offense for 

three decades.  J.A. 3, 12.  In his view, “the government [knew] that 

the law [wa]s unconstitutional since it only applie[d] to men and not 

women.”  J.A. 12.  Bloom also used social media “to call attention to 

this issue and demand a change in the law.”  J.A. 12.  

The FBI interviewed Bloom on August 18, 2015 and later exam-

ined his antidraft letters and public statements on social media. J.A. 

12–13.  Despite Bloom’s many forms of protest, “nothing was done.”  

                                            
2 See Benefits and Penalties, Selective Service System, 

https://www.sss.gov/Registration/Why-Register/Benefits-and-Penalties 
(last visited Oct. 13, 2017). 
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J.A. 13.  Accordingly, Bloom escalated his advocacy, telling the young 

men he coached on a swim team not to register because “it was unfair 

that men and not women have to register for the draft.”  J.A. 13.  Fi-

nally, after a parent contacted the FBI’s Ames field office to complain 

about Bloom’s activism on December 11, 2015, J.A. 13, the Government 

decided to take action.  On March 25, 2016, Bloom was indicted for 

“knowingly and willingly” failing to register.  J.A. 10.  

D. Proceedings Below 

Bloom filed a motion to dismiss the indictment, arguing that the 

MSSA unconstitutionally discriminates on the basis of gender.  J.A. 2.  

The United States District Court for the District of Ames denied 

Bloom’s motion to dismiss on June 3, 2016, finding Rostker binding.  

J.A. 14.  Bloom later noted his intent to conditionally plead guilty and 

consented in writing to a magistrate judge “conducting the proceedings 

required by Federal Rule of Criminal Procedure 11 incident to” the 

guilty plea.  J.A. 15.  Pursuant to Local Rule 52.1(b)(2), J.A. 16, the 

magistrate judge conducted Bloom’s plea colloquy, accepted his condi-

tional guilty plea, and instructed Bloom that he had been “found guilty 

at this time,” J.A. 19.  Before sentencing, Bloom moved to withdraw his 

guilty plea under Federal Rule of Criminal Procedure 11(d)(1) (Rule 

11(d)(1)).  See J.A. 21.  Bloom argued that the magistrate judge lacked 

the authority to accept his guilty plea; thus, he still retained an un-

qualified right to withdraw the plea until it was accepted by the Dis-
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trict Court.  J.A. 21.  The District Court rejected the motion and sen-

tenced Bloom to sixty days in prison, two years of supervised release, 

and a $500 fine.  J.A. 26, 27.  The United States Court of Appeals for 

the Ames Circuit affirmed the district court’s denial of both Bloom’s 

motion to dismiss and his motion to withdraw his guilty plea.  J.A. 3.  

This Court granted certiorari on both issues on September 8, 2017.  

J.A. 1. 

SUMMARY OF THE ARGUMENT 

I. Bloom’s conviction must be vacated because the MSSA vi-

olates equal protection.  The Government cannot carry the heavy bur-

den of defending its facially discriminatory draft registration scheme. 

A. Rostker no longer merits the protection of stare decisis.  

None of the “prudential and pragmatic considerations” this Court tra-

ditionally considers when deciding to follow a precedent apply here.  

Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 854 

(1992) (plurality opinion).  First, Rostker upheld male-only draft regis-

tration as a means of preparing for a draft of combat troops because at 

the time (1) women were, by law, categorically excluded from combat, 

and (2) Congress continued to endorse that exclusion.  See 453 U.S. at 

76.  These premises no longer obtain.  Second, the doctrinal basis for 

Rostker is out of step with this Court’s modern equal protection juris-

prudence because VMI gave intermediate scrutiny more “bite.”  See 

518 U.S. at 531.  And third, no other considerations traditionally coun-
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seling in favor of stare decisis have any purchase: Rostker has not fos-

tered reliance interests, and equal protection cases do not generally 

consider workability.  Rostker should thus be cast aside. 

B. This Court should now hold that the MSSA violates equal 

protection.  It facially discriminates on the basis of gender and so re-

ceives “heightened scrutiny,” id. at 555, requiring the Government to 

provide an “exceedingly persuasive justification” for its discrimination,  

id. at 531.  Male-only registration is not “substantially related” to an 

important government interest.  Id.  Because women have been serving 

in combat for decades, are now eligible for all roles, and are demon-

strably capable of defending our country, the Government’s discrimina-

tory regime survives only as a vestige of pernicious stereotypes about 

the proper roles of men and women. 

C. Because Bloom was convicted under a facially unconstitu-

tional statute, this Court should hold that Bloom’s conviction must be 

vacated.  See Morales-Santana, 137 S. Ct. at 1699 n.24. 

II. Bloom is entitled to withdraw his guilty plea as a matter 

of right under Rule 11(d)(1) because the magistrate judge below had no 

authority to accept it.  The FMA is the sole source of authority for mag-

istrate judges, and it does not permit them to accept felony guilty 

pleas.  The structural safeguards of Article III also prohibit this prac-

tice. 
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A. The Ames Circuit correctly reviewed Bloom’s challenge de 

novo because his objection was timely raised. 

B. The FMA’s “additional duties” clause does not allow mag-

istrate judges to accept felony guilty pleas.  This follows from the Act’s 

text, structure, and history.  Under the scheme established by the 

FMA, as confirmed by its implementing Federal Rules, magistrate 

judges are not permitted to make “determin[ations]” of dispositive mat-

ters, § 636(b)(1)(A)–(B).  But the acceptance of a felony guilty plea dis-

poses of a charge with legal finality; thus, this task cannot be assigned 

to magistrate judges.  Further, the “additional duties” clause does not 

permit the practice because accepting a felony guilty plea, like presid-

ing over a felony trial, is not “comparable” in “responsibility and im-

portance” to magistrate judges’ enumerated duties.  Peretz, 501 U.S. at 

933; see United States v. Harden, 758 F.3d 886, 889 (7th Cir. 2014).  

Finally, construing “additional duties” to include the acceptance of fel-

ony guilty pleas would both conflict with Congress’s manifestly contra-

ry intent and raise serious constitutional concerns. 

C.  Allowing magistrate judges to accept felony guilty pleas 

would constitute an impermissible structural intrusion on Article III, 

incurable by party consent or district court supervision.  Finding de-

fendants guilty of felonies — thereby adjudicating the most important 

of rights — is an “essential attribute[] of judicial power.”  Commodity 
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Futures Trading Comm. v. Schor, 478 U.S. 833, 851 (1986).  District 

court supervision cannot cure this defect because, upon acceptance of a 

plea by a magistrate judge, defendants forever lose the ability to with-

draw their plea for any reason under Rule 11(d)(1). 

Lacking authority under the FMA and in the face of Article III’s 

constraints, the magistrate judge below was not permitted to accept 

Bloom’s felony guilty plea.  Bloom thus retains an unqualified right to 

withdraw his plea under Rule 11(d)(1). 
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ARGUMENT 

I. BLOOM’S CONVICTION MUST BE VACATED BECAUSE 
THE REGISTRATION SYSTEM UNCONSTITUTIONALLY 
DISCRIMINATES ON THE BASIS OF GENDER. 

Under this Court’s precedent about precedent, Rostker’s hold-

ing — that a gender-based Selective Service system is constitutional — 

is not binding and should be overruled.  And because the male-only 

registration provision of the MSSA facially discriminates on the basis 

of gender without an “exceedingly persuasive justification,” VMI, 518 

U.S. at 531, this Court should declare that the provision violates equal 

protection, see U.S. Const. amend. V.3 

A. Rostker v. Goldberg No Longer Binds This Court. 

Stare decisis is not an “inexorable command.”  Payne v. Tennes-

see, 501 U.S. 808, 828 (1991).  Rather, when this Court reexamines a 

prior holding, it considers “a series of prudential and pragmatic con-

siderations.”  Casey, 505 U.S. at 854 (plurality opinion); see Kimble v. 

Marvel Entm’t, LLC, 135 S. Ct. 2401, 2409–11 (2015).  Stare decisis 

must yield if a prior decision has been undermined by subsequent fac-

tual developments, Casey, 505 U.S. at 855, if legal developments have 

rendered the decision an anomaly, id., or if the decision has not in-

                                            
3 Because this case involves federal legislation, “the applicable 

equality guarantee is . . . the guarantee implicit in the Fifth Amend-
ment’s Due Process Clause.”  Morales-Santana, 137 S. Ct. at 1686 n.1.  
This guarantee is “precisely the same” as the Fourteenth Amendment’s 
Equal Protection Clause.  Weinberger v. Wiesenfeld, 420 U.S. 636, 638 
n.2 (1975); see U.S. Const. amend XIV. 
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duced legitimate reliance interests, id. at 854; Lawrence v. Texas, 539 

U.S. 558, 577 (2003).4  Rostker qualifies on all counts. 

1. Factual developments have undermined Rostker’s 
central holding. 

A precedent no longer enjoys the protection of stare decisis if 

subsequent factual developments have rendered its “central holding 

somehow irrelevant or unjustifiable.”  Casey, 505 U.S. at 855.  Here, 

Rostker’s holding rests on two factual premises:  First, the categorical 

exclusion of women from combat roles in 1981 meant that men and 

women were “simply not similarly situated for purposes of a draft or 

registration.”  Rostker, 453 U.S. at 78.  Second, in 1981, Congress “spe-

cifically recognized and endorsed the exclusion of women from combat” 

to justify “exempting women from registration.”  Id. at 76–77.  Modern 

developments, however, have uprooted both premises. 

First, unlike in 1981, “[w]omen as a group,” like “men as a 

group,” are now “eligible for combat.”  Id. at 76.  At the time Rostker 

was decided, all branches of the armed forces excluded women from 

combat.  Id.  But combat restrictions for women have since substantial-

ly eroded.  In 2013, the Department of Defense (DOD) announced plans 

                                            
4 This Court also considers whether the prior decision has “def[ied] 

practical workability,” Casey, 505 U.S. at 854, or whether it was “well 
reasoned,” Montejo v. Louisiana, 556 U.S. 778, 793 (2009).  The former, 
however, is often irrelevant for decisions implicating the Equal Protec-
tion Clause.  See, e.g., Lawrence, 539 U.S. at 577 (eschewing any dis-
cussion of workability).  The latter is discussed infra Section I.B. 
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to remove all gender-based restrictions on military service.5   In 2015, 

the DOD fulfilled its promise, opening all combat roles to women with 

“no exceptions.”6  As a result, the situation of women today is precisely 

opposite from that in Rostker: in 1981, women were categorically ineli-

gible for any combat role; today, women are categorically eligible for all 

combat roles.  Rostker’s central premise that women “as a group” are 

ineligible for combat has become a glaring anachronism.   

The Department of Defense agrees.  In a 2015 legal memoran-

dum, the Pentagon candidly acknowledged that “[t]he opening of all 

direct ground combat positions to women . . . alters the factual back-

drop to the Court’s decision in Rostker.”7  As the DOD rightly recogniz-

es, continued application of Rostker is inconsistent with the opening of 

all combat roles to women.  This factual development militates in favor 

of overruling Rostker.8 

                                            
5 U.S. Dep’t of Def., News Release: Defense Department Rescinds Di-

rect Combat Exclusion Rule (Jan. 24, 2013), 
http://archive.defense.gov/releases/release.aspx?releaseid=15784. 

6 Matthew Rosenberg & Dave Philipps, All Combat Roles Now Open 
to Women, Defense Secretary Says, N.Y. Times (Dec. 3, 2015), 
https://www.nytimes.com/2015/12/04/us/politics/combat-military-
women-ash-carter.html. 

7 Dep’t of Def., Women in Service Review: Selective Service Legal 
Analysis 2 (2015), https://www.defense.gov/Portals/1/Documents/wisr-
studies/Women%20In%20Service%20Review%20Selective%20Service 
%20Legal%20Analysis.pdf. 

8 Rostker also assumed that “[t]he purpose of registration was to 
prepare for a draft of combat troops.” Rostker, 453 U.S. at 77.  But 
modern developments have undermined this assumption, blurring the 
distinction between noncombat and combat roles.  See supra p. 6.  
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Second, unlike in 1981, Congress no longer “endorse[s] the ex-

clusion of women from combat.”  Rostker, 453 U.S. at 76–77.  True, in 

1980, Congress enacted the MSSA on the express assumption “that 

women should not intentionally and routinely engage in combat.”  Id. 

at 77 (quoting S. Rep. No. 96-826, at 157 (1980)).  But times have 

changed.  In subsequent decades, Congress repealed all statutory pro-

hibitions on women serving in combat.  See, e.g., 1994 NDAA, Pub. L. 

No. 103-160, § 541 (repealing combat restrictions for women in the Na-

vy); 1992–1993 NDAA, Pub. L. No. 102-190, § 531 (same, for Air 

Force).  And although Congress still claims by statute the prerogative 

to overrule any executive branch proposal opening a position in the 

armed forces to women, see 10 U.S.C. § 652(a)(2)(B), Congress has nev-

er exercised that prerogative.  Indeed, in response to the DOD’s 2015 

decision to open all combat roles to women, the chairmen of the Senate 

and House Armed Services Committees “expressed caution and noted 

that by law Congress had 30 days to review the decision” — but Con-

gress ultimately chose not to object.9  These subsequent developments 

are in tension with Rostker’s original understanding of Congress’s posi-

tion. 

Nor do more recent statutory enactments suggest that the cur-

rent Congress “endorse[s] the exclusion of women from combat.”  Ros-

                                            
9 See Rosenberg & Philipps, supra note 6. 
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tker, 453 U.S. at 76–77.  The most recent National Defense Authoriza-

tion Act mentions women only in three telling provisions — one au-

thorizing annual reports on the process of integrating women into the 

armed forces, National Defense Authorization Act for Fiscal Year 2017, 

Pub. L. No. 114-328, § 593, 130 Stat. 2000, 2152–53 (2016), another 

authorizing a report on career progression tracks for women in combat 

arms units, id. § 597, 130 Stat. at 2154–55, and a third authorizing up 

to $5 million to fund memorials and museums honoring the military 

service of women, id. § 2833, 130 Stat. at 2740.  None of these provi-

sions can be reconciled with a theory of continued congressional oppo-

sition to the integration of women into combat roles.  Thus, Rostker’s 

assumption that Congress endorses the position that “women should 

not intentionally and routinely engage in combat” is now demonstrably 

false.  453 U.S. at 77 (quoting S. Rep. No. 96-826, at 157).  This factual 

development further counsels in favor of overruling Rostker. 

2. Legal developments have rendered Rostker a doc-
trinal anomaly. 

A decision loses stare decisis protection if the “evolution of legal 

principle has left [the precedent’s] doctrinal footings weaker than they 

were” in the year it was decided.  Casey, 505 U.S. at 857 (plurality 

opinion).  Here, Rostker’s application of intermediate scrutiny is 

anachronistic for three reasons:  First, intermediate scrutiny has more 

“bite” nowadays than it did in 1981.  Second, this Court has rejected 
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legal differences between the position of men and women as a permis-

sible basis on which a gender classification can rest.  Third, this Court 

no longer accords near-total deference to determinations of Congress 

relating to military affairs, especially when they implicate the consti-

tutional rights of civilians. 

First, Rostker is anomalous because it applied a deferential form 

of intermediate scrutiny to the gender classification at issue.  In Ros-

tker, the Court granted Congress the “customary deference accorded to 

the judgments of Congress” because it “specifically considered the 

question of the Act’s constitutionality.”  453 U.S. at 64–65.  But as this 

Court has since recognized, such deference is “inconsistent with the 

more exacting standard [this Court’s] precedent requires” for gender 

classifications.  VMI, 518 U.S. at 555.  Just this year, this Court reaf-

firmed the requirement of exacting scrutiny for all gender classifica-

tions:  “Successful defense of legislation that differentiates on the basis 

of gender . . . requires an ‘exceedingly persuasive justification.’”  Mo-

rales-Santana, 137 S. Ct. at 1690 (quoting VMI, 518 U.S. at 531).  Ros-

tker’s application of a watered-down form of intermediate scrutiny to a 

gender classification is fundamentally incompatible with this Court’s 

modern equal protection jurisprudence. 

Second, Rostker is anomalous because it relied on legal differ-

ences between men and women — rather than “[p]hysical differences,” 
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VMI, 518 U.S. at 533 — to reach the conclusion that women were not 

similarly situated to men.  Rostker, 453 U.S. at 76.  Under current doc-

trine, only physical differences between men and women can provide 

an “exceedingly persuasive justification” for the use of a gender classi-

fication.  VMI, 518 U.S. at 534.  By contrast, in Rostker, the difference 

identified by the Court was a legal one: the “combat restrictions on 

women.”  453 U.S. at 78.  This approach would founder under modern 

equal protection jurisprudence.  As the Court held in VMI, “[gender] 

classifications may not be used, as they once were, to create or perpet-

uate the legal, social, and economic inferiority of women.”  518 U.S. at 

534 (emphasis added) (citation omitted).  In other words, the Govern-

ment cannot use persisting legal differences between men and women 

to bootstrap otherwise unconstitutional laws into constitutionality.  

But this is precisely what occurred in Rostker.  The Rostker Court’s 

outdated application of intermediate scrutiny, then, strengthens the 

case against stare decisis. 

Third, Rostker is anomalous because it afforded additional def-

erence solely because of “Congress’s authority over national defense 

and military affairs.”  Rostker, 453 U.S. at 64.  This approach cannot 

be squared with modern precedents.  Ours is no longer an era in which 

this Court defers uncritically to the political branches on questions of 

national defense or military affairs.  Compare Hamdi v. Rumsfeld, 542 
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U.S. 507, 535 (2004) (holding that “it does not infringe on the core role 

of the military for the courts to exercise their own time-honored and 

constitutionally mandated roles of reviewing and resolving [constitu-

tional] claims”), with Korematsu v. United States, 323 U.S. 214, 218 

(1944) (concluding the Court “cannot reject as unfounded the judgment 

of the military authorities and of Congress that there were disloyal 

members of that population” (quoting Hirabayashi v. United States, 

320 U.S. 81, 98 (1943)). 

Further, Rostker is particularly aberrant in light of long-

recognized limits on deference to the political branches on military 

matters when the constitutional rights of civilians are at stake.  See 

Raymond v. Thomas, 91 U.S. 712, 716 (1875) (withholding deference 

because “[i]t is an unbending rule of law, that the exercise of military 

power, where the rights of the citizen are concerned, shall never be 

pushed beyond what the exigency requires”); cf. Korematsu, 323 U.S. at 

234 (Murphy, J., dissenting) (“[L]ike other claims conflicting with the 

asserted constitutional rights of the individual, the military claim 

must subject itself to the judicial process.”).  By contrast, the Rostker 

Court applied the broadest of deference to the constitutionality of a 

statute discriminating between civilians on the basis of gender.  Ros-

tker’s overly deferential application of intermediate scrutiny under-

mines the force of stare decisis. 
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3. No other considerations counsel in favor of stare 
decisis. 

Stare decisis protects the expectations of those who have “relied 

reasonably on the rule’s continued application” and who have “ordered 

their thinking and living around [a] case.”  Casey, 505 U.S. at 855–56.  

No such expectations exist here.  First, it is unlikely that people have 

organized their lives around the obligation to register for the Selective 

Service, given that the federal government has not conscripted civil-

ians since the Vietnam War.  Cf. id. at 856 (upholding Roe because 

“people have organized intimate relationships” around it).  Second, un-

like precedents that involve property and contract rights — where 

“[c]onsiderations in favor of stare decisis are at their acme,” Payne, 501 

U.S. at 828 — Rostker involves no “reasonable possibility that parties 

have structured their business transactions in light of” its holding, 

Kimble, 135 S. Ct. at 2410.  Third, unlike precedents that “recogniz[e] 

a constitutional liberty interest” — where “individual or societal reli-

ance on the existence of that liberty cautions with particular strength 

against reversing course,” Lawrence, 539 U.S. at 577 — Rostker did not 

recognize a constitutional liberty interest.  In cases like this the doc-

trine of stare decisis applies with lesser force.  Id.  For these reasons, it 

is unlikely Rostker has engendered the kind of “individual or societal” 

reliance that this Court has previously found to support leaving a deci-

sion in place. 
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Further, stare decisis “is at its weakest when [this Court] inter-

pret[s] the Constitution.”  Agostini v. Felton, 521 U.S. 203, 235 (1997).  

This is because in constitutional cases, “correction through legislative 

action is practically impossible.”  Payne, 501 U.S. at 828 (quoting Bur-

net v. Coronado Oil & Gas Co., 285 U.S. 393, 407 (1932) (Brandeis, J., 

dissenting)).  Here, only the Supreme Court can correct Rostker’s out-

dated interpretation of the Equal Protection Clause.  In such a case, 

stare decisis is at its lowest ebb. 

B. The MSSA Unconstitutionally Discriminates On The 
Basis Of Gender. 

The MSSA is facially discriminatory: men must register, regard-

less of incapacity; women cannot, regardless of ability.  The Act is 

therefore reviewed with “heightened scrutiny,” which requires an “ex-

ceedingly persuasive justification” for the discrimination.  VMI, 518 

U.S. at 531, 555.  Under this scrutiny, the Act fails. 

1. Because the Selective Service registration scheme 
is facially discriminatory, it is reviewed with 
heightened scrutiny. 

The Selective Service scheme is facially discriminatory.  Only 

males must “submit to registration,” 50 U.S.C. § 3802(a), or face crimi-

nal penalties, id. § 3811(a).  This discrimination, like “‘all gender-based 

classifications today[,]’ warrant[s] ‘heightened scrutiny.’” VMI, 518 

U.S. at 555 (quoting J.E.B., 511 U.S. at 136), because it implicates the 

core equal protection principle that “the Government must treat citi-
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zens as individuals, not as simply components of a racial [or] sexual . . . 

class.”  J.E.B., 511 U.S. at 153 (Kennedy, J., concurring in the judg-

ment) (alterations in original) (quoting Metro Broad., Inc. v. FCC, 497 

U.S. 547, 602 (1990) (O’Connor, J., dissenting)).  This guarantee pro-

tects any person, whether male or female, from legally codified stereo-

types.  See Stanley v. Illinois, 405 U.S. 645, 656 (1972) (striking down 

law stereotyping unmarried fathers as unfit parents). 

Under such scrutiny, the Government must furnish an “exceed-

ingly persuasive justification,” VMI, 518 U.S. at 531, for its discrimina-

tion.  It must demonstrate that the classification “serves important 

governmental objectives” and that the “discriminatory means em-

ployed” are “substantially related to the achievement of those objec-

tives.”  Id. at 533 (quoting Hogan, 458 U.S. at 724).  This burden is 

particularly heavy in light of this Court’s “strong presumption that 

gender classifications are invalid.”  J.E.B., 511 U.S. at 152 (Kennedy, 

J., concurring in the judgment).  Here, the Government cannot carry 

that burden. 

2. Requiring only men to register for the Selective 
Service does not “substantially serve” the Govern-
ment’s purpose. 

The primary purpose of Selective Service registration is to pre-

pare the country “for a draft of combat troops.”  Rostker, 453 U.S. at 76. 

 The Government must explain why exempting women from registra-

tion substantially furthers this goal.  This justification must be “genu-
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ine, not hypothesized or invented post hoc in response to litigation.” 

VMI, 518 U.S. at 533. 

Rostker identified the justification for the MSSA’s discriminato-

ry treatment: women were exempted from registration because they 

were excluded — by law — from combat.  453 U.S. at 77 (“The exist-

ence of the combat restrictions clearly indicates the basis for Congress’ 

decision to exempt women from registration.”).  But this defense no 

longer suffices.  Combat restrictions against women have long since 

been discarded.  And had they not been, they would still be an inade-

quate justification under current equal protection doctrine. 

a. The gendered Selective Service does not sub-
stantially relate to preparing for a draft of com-
bat troops because women have long served in  
combat. 

The male-only Selective Service is unconstitutional because 

women are eligible for combat roles and have been so for well over a 

decade.  Under VMI, if “some women are capable of all of the individual 

activities required of” Selective Service registrants, 518 U.S. at 550 

(emphasis added), then the Government’s justification for exempting 

all women from the Selective Service cannot rank as “exceedingly per-

suasive.”  See id.  Because some women — indeed many women — 

serve in combat, their continued exemption from draft registration is 

unconstitutional. 
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The historical exclusion of women from combat cannot justify 

the current discriminatory Selective Service registration scheme.  After 

all, ongoing discrimination “must substantially serve an important 

governmental interest today.”  Morales-Santana, 137 S. Ct. at 1690 

(quoting Obergefell v. Hodges, 135 S. Ct. 2584, 2603 (2015), for the 

proposition that “new insights and societal understandings can reveal 

unjustified inequality . . . that once passed unnoticed and unchal-

lenged”).  Heightened scrutiny is intended to root out classifications 

based on rationales out of line with “contemporary reality.”  Califano v. 

Goldfarb, 430 U.S. 199, 207 (1977).  A law should not survive constitu-

tional scrutiny solely because it accurately described a world several 

decades removed. 

The exemption of women from Selective Service registration 

comes from just such a world.  “[T]he most important reason[] for not 

including women in a registration system” was “[t]he policy precluding 

the use of women in combat.”  Rostker, 453 U.S. at 78 (quoting S. Rep. 

No. 96-826, at 157).10  In 1980, women were excluded from naval com-

bat under 10 U.S.C. § 6015, and from air combat under 10 U.S.C. 

§ 8549.  Army and Marine Corps policy likewise precluded women from 

combat.  See Rostker, 453 U.S. at 77.  Indeed, at that time, Congress 

                                            
10 The findings in the Senate Report were “specifically endorsed by 

House and Senate conferees,” Rostker, 453 U.S. at 73, making the Re-
port “considerably more significant than a typical report of a single 
House,” id. at 74. 
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took notice of the fact that “women ha[d] not regularly participated in 

combat” to justify exempting them from registration.  S. Rep. No. 96-

826, at 157.   

But this justification has since evaporated.  Congress has lifted 

all statutory restrictions on women in combat.   See 1994 NDAA, Pub. 

L. No. 103-160, § 541; 1992–1993 NDAA, Pub. L. No. 102-190, § 531.  

In 1993, Congress gave the military discretion to assign servicewomen 

to any position, requiring ninety days of notice if the Defense Secretary 

intended to assign them “to units and positions whose mission requires 

routine engagement in direct combat on the ground.”  1994 NDAA, 

Pub. L. No. 103-160, § 542(b).  That same year, Defense Secretary Les 

Aspin directed military departments to open more positions to women, 

including service on combat aircraft, and to study opportunities for 

women in field artillery and air defense artillery.  See Memorandum 

from Les Aspin, Sec’y of Def., to Sec’y of the Army et al., Policy on the 

Assignment of Women in the Armed Forces (Apr. 28, 1993).  Secretary 

Aspin also approved a new definition of direct ground combat that 

opened positions for women in which they would see combat.  See 

Memorandum from Les Aspin, Sec’y of Def., to Sec’y of the Army et al., 

Direct Ground Combat Definition and Assignment Rule (Jan. 13, 

1994). 
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Female participation in combat has become routine.  Secretary 

Aspin’s redefinition of ground combat eliminated the “Risk Rule,” 

which had excluded women from assignments near the front line, open-

ing tens of thousands of positions in the Army and Marine Corps to 

women.  See Frank C. Carlucci, Sec’y of Def., Annual Report to the 

Congress (1989).  And as of August 2006, the Army had awarded the 

combat action badge, which recognizes the performance of combat du-

ties under hostile fire, to over 1,500 women.  Margaret C. Harrell et 

al., RAND National Defense Research Institute, Assessing the Assign-

ment Policy for Army Women 143–46 (2007). 

When considering the appropriateness of registering women for 

the draft in 1980, Congress started with “the question of the proper 

role of women in combat.”  S. Rep. No. 96-826, at 157.  That question 

yielded one answer in 1980; another today.  Thus, “[o]ne cannot see in 

this driven-by-gender scheme the close means-end fit required to sur-

vive heightened scrutiny.”  Morales-Santana, 137 S. Ct. at 1695–96. 

b. The gendered Selective Service does not sub-
stantially relate to preparing for a draft of com-
bat troops because women are capable of com-
bat. 

The goal of preparing for a draft is not substantially advanced 

by exempting women from Selective Service registration.  To survive 

scrutiny, the gender characteristic must substantially relate to the 

ability to perform in combat.  See Craig v. Boren, 429 U.S. 190, 197 
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(1976).  After VMI, gender-based classifications meet this standard on-

ly if they relate to characteristics that hold true in virtually every in-

stance.  “[E]stimates of what is appropriate for most women” are insuf-

ficient, VMI, 518 U.S. at 550, because “the sex characteristic frequently 

bears no relation to ability to perform,” Frontiero v. Richardson, 411 

U.S. 677, 686 (1973) (plurality opinion).  In VMI, this Court noted that 

“some women” were interested in attending VMI, capable of undertak-

ing its activities, and able to meet its physical demands.  518 U.S. at 

550.  There, those realities were “dispositive.”  Id.  So too here. 

In the event of an actual draft, women would be physically ca-

pable of filling all the most crucial combat roles.  In the Conference 

Report accompanying the MSSA, Congress identified five key positions 

“where the all-volunteer force has failed to supply sufficient recruits,” 

S. Rep. No. 96-826, at 158, and which would hence be most important 

to fill with a draft: infantry specialists, armor specialists, combat engi-

neers, and positions in field artillery and air defense artillery, id.  Each 

of these positions is now open to women.11  The policy changes expand-

ing these roles to women simply recognize what was always true — 

that women are capable of serving in the combat roles most critical for 

                                            
11 See U.S. Dep’t of the Army, Dir. 2016-01, Expanding Positions 

and Changing the Army Policy for the Assignment of Female Soldiers 
(Jan. 29, 2016) (describing opening of infantry, armor positions, com-
bat engineers, and field artillery to women); Anne W. Chapman, 
Mixed-Gender Basic Training: The U.S. Army Experience, 1973–2004, 
at 158 (2008) (same, for air defense artillery). 
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collective defense.  Given this reality, the continued requirement that 

men alone bear the burden of the draft cannot be justified. 

Nor can the Government argue that registering only men is 

somehow justified by efficiency.  The administrative convenience of 

employing a gender classification cannot be an adequate constitutional 

justification under intermediate scrutiny.  See, e.g., Craig, 429 U.S. at 

198; Frontiero, 411 U.S. at 690–91 (plurality opinion). 

c. These unpersuasive justifications reveal that 
male-only registration was actually animated by 
antiquated gender stereotypes. 

The poor fit between the gender-discriminatory registration 

scheme and the Government’s asserted interest in preparing for a draft 

of combat troops leads to one inference: the distinction between men 

and women in fact rests on antiquated stereotypes reflecting “fixed no-

tions concerning the roles and abilities of males and females.”  Hogan, 

458 U.S. at 725.  Such stereotypes cannot justify a gender classification 

because “overbroad generalizations about the different talents, capaci-

ties, or preferences of males and females” stigmatize women and per-

petuate historical patterns of discrimination.  VMI, 518 U.S. at 533.   

Congress made no attempt to hide its paternalistic motives.  The 

Senate Report reveals a concern that “any attempt to assign women to 

combat positions could affect the national resolve at the time of mobili-

zation.”  S. Rep. No. 96-826, at 157.  In addition to its “military rea-

sons,” Congress was concerned about the strain a draft would place “on 
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family life.”  Id. at 159.  In particular, it feared “[a] decision which 

would result in a young mother being drafted and a young father re-

maining home with the family.”  Id.  This concern reflects the gender-

based stereotype that women belong at home instead of on the battle-

field. 

Male-only draft registration reinforces invidious stereotypes 

about women — that they are physically weak; that they are emotion-

ally frail; that they belong only in the domestic sphere; that they 

should be unconcerned with world affairs.  Meanwhile, it rests the 

burden of national defense on male shoulders, perpetuating equally in-

vidious stereotypes about masculinity.  Such assumptions about men 

and women are nothing more than “loose-fitting characterizations in-

capable of supporting [the] statutory scheme[] that [was] premised up-

on their accuracy.”  Craig, 429 U.S. at 199.  As such, laws resting on 

them are unconstitutional. 

C. Bloom’s Conviction Should Be Vacated. 

The outcome of this case does not depend on how the Court 

chooses to repair the statute’s constitutional infirmity.  This Court has 

consistently recognized that the appropriate remedy for defendants 

convicted under an unconstitutional statute is a vacatur of the convic-

tion.  Just this past Term, this Court confirmed that “a defendant con-

victed under a law classifying on an impermissible basis may assail his 

conviction without regard to the manner in which the legislature might 



 33 

subsequently cure the infirmity.”  Morales-Santana, 137 S. Ct. at 1699 

n.24; see also Welsh v. United States, 398 U.S. 333, 362 (1970) (Harlan, 

J., concurring in the result) (concluding that any remedy for a convic-

tion obtained under an unconstitutional draft statute must result in a 

vacatur of defendant’s conviction because otherwise defendant would 

“go remediless”).  At this stage, the Court “must consider the facial 

constitutionality” of the law serving as the basis for the conviction 

when the defendant “was arrested and convicted.”  Morales-Santana, 

137 S. Ct. at 1699 n.24 (quoting Grayned v. City of Rockford, 408 U.S. 

104, 107 n.2 (1972)).  Because the MSSA impermissibly discriminates 

on the basis of gender, it is facially unconstitutional and cannot serve 

as the basis of Bloom’s conviction for failure to register.  This Court 

should therefore reverse the Ames Circuit and remand with instruc-

tions to direct the district court to vacate Bloom’s conviction and dis-

miss his indictment.12 

                                            
12 At minimum, this Court should “vacate [Bloom’s] conviction and 

remand . . . with instructions to allow [Bloom] to withdraw his guilty 
plea,” United States v. Botello-Rosales, 728 F.3d 865, 868 (9th Cir. 
2013), because Bloom preserved his unqualified right to withdraw his 
conditional guilty plea by “reserv[ing] his constitutional challenge to 
the Act” in his conditional plea, J.A. 2; Fed. R. Crim. P. 11(a)(2); see al-
so United States v. Mejia, 69 F.3d 309, 316 n.8 (9th Cir. 1995) (“If any 
ruling that forms a basis for the conditional plea is found to be errone-
ous, we are required to permit the defendant to withdraw his plea.”). 
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II. BLOOM HAS AN ABSOLUTE RIGHT TO WITHDRAW HIS 
PLEA BECAUSE MAGISTRATE JUDGES LACK THE 
STATUTORY AUTHORITY TO ACCEPT FELONY GUILTY 
PLEAS AND ARE CONSTITUTIONALLY PROHIBITED 
FROM DOING SO. 

A defendant can withdraw a plea “for any reason or no reason” 

up until the moment “the court accepts the plea.”  Fed. R. Crim. P. 

11(d)(1).  Because the magistrate judge who purported to accept 

Bloom’s felony guilty plea lacked the statutory and constitutional au-

thority to do so, Bloom had — but was denied — the absolute right to 

withdraw it below. 

A. The Ames Circuit Correctly Considered Bloom’s Chal-
lenge De Novo. 

Bloom’s objection was timely raised, making plain-error review 

inappropriate.  Unlike in United States v. Benton, where the plaintiff 

waited to challenge the magistrate judge’s authority with sufficient 

specificity until appeal, 523 F.3d 424, 428–29 (4th Cir. 2008), Bloom 

preserved his objection by raising it with specificity before the district 

court, see J.A. 4–5, 21–22. 

Moreover, Bloom did not waive or forfeit his claim by consent.  

An exception to waiver and forfeiture principles is logically compelled 

where, as here, a litigant challenges a judicial officer’s authority to act 

with consent.  See Harden, 758 F.3d at 890.  Without that exception, 

the authority of judicial officers to act with consent of the parties 

would be categorically unreviewable.  See, e.g., Peretz, 501 U.S. at 954–
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55 (Scalia, J., dissenting) (explaining, in accordance with the majority’s 

reasoning, that “[b]y definition, these claims can be advanced only by a 

litigant who will, if ordinary rules are applied, be deemed to have for-

feited them”).  A narrow exception has accordingly been applied by this 

Court in similar circumstances.  See, e.g., id. at 932–40 (majority opin-

ion) (reviewing magistrate judge’s authority to conduct jury selection 

de novo despite party consent); Nguyen v. United States, 539 U.S. 69, 

80–81 (2003).  Bloom’s claim is therefore subject to de novo review.  

B. The FMA Does Not Permit Magistrate Judges To Ac-
cept Felony Guilty Pleas. 

“[F]ederal magistrates are creatures of statute, and so is their 

jurisdiction.”  NLRB v. A-Plus Roofing, Inc., 39 F.3d 1410, 1415 (9th 

Cir. 1994).  The FMA “defines the scope of the duties that United 

States magistrate judges are permitted to undertake.”  Harden, 758 

F.3d at 888.  It allows magistrate judges to perform certain enumerat-

ed duties, see, e.g., 28 U.S.C. § 636(a), (b)(1)(A)–(B), and contains a re-

sidual clause permitting them to perform “such additional duties as 

are not inconsistent with the Constitution and laws of the United 

States,” § 636(b)(3). 

The acceptance of felony guilty pleas is not specifically enumer-

ated in the FMA.  See § 636(a)–(h).  Therefore, a magistrate judge’s au-

thority to accept felony guilty pleas can derive only from the “addition-
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al duties” clause.  Such authority, however, is precluded by the FMA’s 

text, structure, implementing rules, and history. 

1. Accepting felony guilty pleas cannot be an “addi-
tional duty” authorized by the FMA because it is a 
“determination” of a “dispositive matter.” 

For dispositive matters, the FMA’s “additional duties” clause au-

thorizes magistrate judges to “conduct hearings” and “submit . . . pro-

posed findings of fact and recommendations” but not to make “deter-

min[ations].”  § 636(b)(1)(A)–(B).  The acceptance of a guilty plea, how-

ever, is a determination of a dispositive matter.  Thus, the FMA does 

not authorize magistrate judges to accept guilty pleas. 

a. The FMA’s “additional duties” clause does not 
permit magistrate judges to make a “determina-
tion” on a “dispositive matter.” 

The FMA bifurcates all matters into two categories: dispositive 

and nondispositive.  Under the FMA, magistrate judges are permitted 

to “determine [all] pretrial matter[s],” id. § 636(b)(1)(A) (emphasis add-

ed), with the exception of eight dispositive motions, id. § 636(b)(1)(B).  

For those dispositive motions, a magistrate judge’s role is limited to 

submitting “proposed findings of fact and recommendations.”  Id. 

§ 636(b)(1)(B) (emphasis added).  The FMA also establishes a different 

standard of review for each category: determinations on nondispositive 

motions are reviewed for clear error, whereas recommendations for 

dispositive motions are reviewed de novo.  Id. § 636(b)(1)(A)–(C).  
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All dispositive matters — save those expressly enumerated 

elsewhere13 in § 636 — are subject to the FMA’s requirement that mag-

istrate judges issue only “proposed findings of fact and recommenda-

tions” and not “determinations.”  See § 636(b)(1)(B).  Specifically, this 

bedrock limitation applies to dispositive matters authorized by the 

FMA’s “additional duties” clause.  See, e.g., Reddick v. White, 456 F. 

App’x 191, 193 (4th Cir. 2011) (“[A] magistrate judge is only empow-

ered under [the ‘additional duties’ clause] to make recommendations, 

[and] a district court’s review is de novo.” (first emphasis added)).  This 

rule follows from the FMA’s structure:  For dispositive matters ex-

pressly listed in § 636(b)(1)(B), the FMA’s text straightforwardly limits 

a magistrate judge to providing only “recommendations.”  

§ 636(b)(1)(B).  But for dispositive matters referred to a magistrate 

judge under the “additional duties” clause, the bare text of the provi-

sion specifies no limitations on disposition or standard of review.  Ac-

cordingly, courts applying this clause have “borrowed both the disposi-

tive-nondispositive distinction and the review procedure . . . under sec-

tion 636(b)(1).”  Charles Alan Wright et al., 12 Federal Practice and 

Procedure § 3068.2 (2d ed.), Westlaw (database updated Apr. 2017).  

                                            
13 Revealingly, on the rare occasions when Congress has authorized 

magistrate judges to determine dispositive matters, it has done so ex-
pressly and outside the framework of § 636(b).  See, e.g., 28 U.S.C. 
§ 636(a)(3) (granting magistrate judges the “power to conduct trials” 
for certain misdemeanor offenses). 
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Thus, for dispositive motions authorized by the “additional duties” 

clause, courts require that magistrate judges issue only “recommenda-

tions” and that de novo review be available.  See, e.g., Gomez v. United 

States, 490 U.S. 858, 974 (1989) (requiring de novo review of a magis-

trate judge’s rulings during jury selection under the “additional duties 

clause” because “we believe jury selection is more akin to those precise-

ly defined, ‘dispositive’ matters for which [the FMA] meticulously sets 

forth a de novo review procedure”); Flam v. Flam, 788 F.3d 1043, 

1046–47 (9th Cir. 2015) (holding that a remand determination was 

“dispositive” and not a “recommendation” and therefore “beyond the 

power of a magistrate judge to issue”); id. (observing that at least four 

other circuits “have adopted a similar approach”).   

This distinction between dispositive and nondispositive mat-

ters — central to the FMA’s structure — is made explicit in Rule 72, 

which was enacted to “implement[] the statutory requirements” of the 

FMA for civil trials.  See Fed. R. Civ. P. 72 advisory committee’s note to 

1983 adoption.  The text of Rule 72 distinguishes between “nondisposi-

tive matters” and “dispositive matters.”  Id.  For “nondispositive mat-

ters,” magistrate judges can issue final determinations.  Id. at 72(a).  

But for “dispositive matters,” magistrate judges can only supply “rec-

ommended disposition[s].”  Id. at 72(b)(1); see Vaquillas Ranch Co. v. 

Texaco Expl. & Prod., Inc., 844 F. Supp. 1156, 1160 (S.D. Tex. 1994). 
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The dispositive-nondispositive distinction is likewise confirmed 

by Rule 59, which was modeled after Rule 72 and enacted to imple-

ment the FMA in the criminal context.  See Fed. R. Crim. P. 59 adviso-

ry committee’s note to 2005 adoption.  Like Rule 72, the text of Rule 59 

distinguishes between “nondispositive matters” and “dispositive mat-

ters.”  Id.  For “nondispositive matters” — that is, any matter that 

“does not dispose of a charge or defense” — the magistrate judge can 

make a final “determination.”  Id. 59(a).  But for “dispositive matters,” 

the magistrate judge can only supply a “recommendation.”  Id. 

59(b)(1).14  Thus, both Rules “reflect[] the division in [the FMA] be-

tween matters as to which magistrates may issue orders” and “matters 

as to which magistrates may only make proposed findings of fact and 

recommendations.”  Ocelot Oil Corp. v. Sparrow Indus., 847 F.2d 1458, 

1462 (10th Cir. 1988).   

Legislative history confirms this inference from statutory struc-

ture.  The House Report for the 1976 Amendments that added 

                                            
14 Rule 59 therefore serves two functions: it confirms the disposi-

tive-nondispositive distinction central to the structure of the FMA it-
self, and it establishes an independent limitation on the scope of “addi-
tional duties.”  Under Rule 59’s scheme, a magistrate judge assigned a 
dispositive matter must issue only a “recommendation.”  This limita-
tion applies to dispositive matters assigned under the FMA’s “addi-
tional duties” clause.  Otherwise, the assignment would violate that 
clause’s express requirement that any “additional duty” not be “incon-
sistent with the Constitution and laws of the United States.”  
§ 636(b)(3); see Bank of Nova Scotia v. United States, 487 U.S. 250, 255 
(1988) (explaining Federal Rules are “in every pertinent respect, as 
binding as any statute duly enacted by Congress”). 
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§ 636(b)(1)(A)–(C) to the FMA declared it “the intent of Congress that 

all . . . dispositive motions, will be subject to the procedures of subpar-

agraphs (B) and (C).”  H.R. Rep. No. 94-1609, at 2 (1976).  “Therefore 

such motions, which may be heard by the magistrate, will be deter-

mined by the judge, and those portions of findings and recommenda-

tions to which objection is made will require a de novo determination 

by the judge.”  Id. at 3 (emphases added). 

b. The acceptance of a felony guilty plea is a “de-
termination” of a “dispositive matter.” 

The FMA and its implementing rules do not themselves define 

the matters that “may dispose of a charge or defense,” Fed. R. Crim. P. 

59(b)(1), but accepting felony guilty pleas is certainly one of them.  Af-

ter all, “a plea of guilty is more than an admission of conduct; it is a 

conviction.”  Boykin v. Alabama, 395 U.S. 238, 242 (1969).  Charges are 

settled, judgment is entered, and sentencing is all that remains; thus, 

“the acceptance of a guilty plea is dispositive.”  Harden, 758 F.3d at 

889.  That disposition, at the moment of acceptance, is precisely what 

the FMA and the Federal Rules withhold from magistrate judges. 

The approach of courts determining what counts as dispositive 

under Rule 72 only confirms this conclusion.  To answer this question 

in the Rule 72 context, courts have adopted a functional approach, 

“analyz[ing] the practical effect of the challenged action on the instant 

litigation.”  Williams v. Beemiller, Inc., 527 F.3d 259, 265 (2d Cir. 
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2008) (collecting cases).  Motions to enforce settlement agreements, for 

example, are dispositive because they preclude further pursuit of the 

claims at issue.  See Boskoff v. Yano, 217 F. Supp. 2d 1077, 1084 n.4 

(D. Haw. 2001).  Enforcing civil settlement agreements is a particular-

ly close analogue to accepting guilty pleas in the criminal context: both 

put an end to litigation on the merits by giving final legal effect to an 

agreement between the parties.  Guilty pleas are thus dispositive mat-

ters, and the FMA and its implementing rules prohibit magistrate 

judges from making “determinations” of them in the first instance.  See 

§ 636(b)(1)(A)–(B); Fed. R. Crim. P. 59(a)–(b).15 

2. Accepting felony guilty pleas cannot be an “addi-
tional duty” authorized by the FMA because it is 
not “comparable” in “importance and responsibil-
ity” to magistrate judges’ enumerated duties. 

Consistent with the text and structure of the FMA and its im-

plementing rules, this Court has provided guidance on interpreting the 

FMA’s “additional duties” clause.  Because the clause “must not be in-

                                            
15 Bloom, of course, does not dispute that a magistrate judge may 

preside over the felony plea colloquy with consent and prepare a report 
and recommendation.  He challenges only the magistrate judge’s au-
thority to accept the plea.  The difference matters.  See United States v. 
Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir. 2003) (allowing magis-
trates to conduct felony plea proceedings in part because “defendants 
have an absolute right to withdraw guilty pleas taken by magistrate 
judges at any time before they are accepted by the district court”); cf. 
Peretz, 501 U.S. at 937 (permitting a magistrate judge to preside over 
felony jury selection in part because “[t]he decision whether to empanel 
the jury . . . remain[ed] entirely with the district court” (emphasis add-
ed)). 
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terpreted in terms so expansive that [it] overshadows all that goes be-

fore,” Gonzalez v. United States, 553 U.S. 242, 245 (2008), its reach is 

limited to duties “comparable in responsibility and importance” to the 

FMA’s enumerated duties.  Peretz, 501 U.S. at 933. 

Whatever else magistrate judges may do under the FMA, this 

Court has made clear they may not preside over felony trials.  See 

Gomez, 490 U.S. at 872 (explaining that the FMA’s enumerated duties 

serve “as an implicit withholding of the authority to preside at a felony 

trial”); see also id. at 872 n.22 (“The Government concedes this point.”); 

Harden, 758 F.3d at 889 (“[I]t is clear that a magistrate judge is not 

permitted to conduct a felony trial, even with the consent of the par-

ties.”).  Without questioning this principle, the Ames Circuit permitted 

a magistrate judge to accept a felony guilty plea with consent.  See J.A. 

8–9.  But this task cannot be authorized by the “additional duties” 

clause because it is even more important, both legally and functionally, 

than the conducting of felony trials. 

Legally, a guilty plea “supplies both evidence and verdict, end-

ing controversy.”  Boykin, 395 U.S. at 242 n.4 (quoting Woodward v. 

State, 171 So.2d 462, 469 (Ala. Ct. App. 1965)).  Thus, “[o]nce a defend-

ant’s guilty plea is accepted, the prosecution is at the same stage as if a 

jury had just returned a verdict of guilty after a trial.”  Harden, 758 

F.3d at 889.  Indeed, accepting a plea is even more significant than 
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presiding over a trial, because “[a] defendant who enters such a plea 

simultaneously waives several constitutional rights, including his priv-

ilege against compulsory self-incrimination, his right to trial by jury, 

and his right to confront his accusers.”  McCarthy v. United States, 394 

U.S. 459, 466 (1969).  And in many cases, “accepting a guilty plea is 

even more final than a guilty verdict,” because defendants frequently 

waive their rights to appellate and habeas review when they plead.  

Harden, 758 F.3d at 888.   

Functionally, as this Court has observed, “[n]inety-seven percent 

of federal convictions . . . are the result of guilty pleas.”  Missouri v. 

Frye, 566 U.S. 134, 143 (2012).  Felony guilty pleas are thus far more 

important to the criminal justice system than are felony trials.  If Con-

gress meant to grant magistrate judges near-exclusive authority to 

dispose of felony cases, it would have said so explicitly, rather than 

burying such expansive power in a residual clause.  Cf. Whitman v. 

American Trucking Assns., Inc., 531 U.S. 457, 468 (2001) (observing 

that Congress does not “hide elephants in mouseholes”). 

The circuits that have allowed magistrate judges to accept felo-

ny guilty pleas have sidestepped their close resemblance to felony tri-

als by distorting this Court’s test from one that considers “responsibil-

ity and importance” into one focused on “complexity” and “discretion.”  

See, e.g., Benton, 523 F.3d at 432.  A task’s simplicity, however, has lit-
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tle to do with its importance.  And even if it did, it “has long been rec-

ognized” that “a guilty plea is a grave and solemn act to be accepted 

only with care and discernment.”  Brady v. United States, 397 U.S. 

742, 748 (1970).  Given “[w]hat is at stake for an accused facing death 

or imprisonment,” the plea process demands “the utmost solicitude of 

which courts are capable.”  Boykin, 395 U.S. at 243–44.  To trivialize 

felony plea acceptance as “simple” or “lacking discretion,” then, is to 

ignore the level of responsibility this Court has repeatedly deemed it to 

require. 

In short, accepting felony guilty pleas involves every bit as much 

“responsibility and importance,” as conducting felony trials — a task 

we know the FMA does not allow.  It therefore cannot be brought with-

in the “additional duties” clause. 

3. Legislative history confirms this reading of the 
FMA. 

Congress never intended the “additional duties” clause to au-

thorize magistrate judges to accept felony guilty pleas with consent.  

As legislative history makes clear, Congress has assumed that grant-

ing such authority would require an amendment to Rule 11 — a step it 

has never been willing to take. 

In 1979, after the “additional duties” clause had been on the 

books for over ten years, Congress amended the Federal Magistrates 

Act.  See Pub. L. No. 96-82, 93 Stat. 643 (codified as amended at 18 
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U.S.C. § 3401 and scattered sections of 28 U.S.C.) (1979).  Because 

magistrate judges could “only accept guilty pleas in misdemeanor cas-

es,” the Senate bill would have amended Rule 11 to “permit a U.S. 

magistrate to accept a guilty plea . . .  in a case lying outside his trial 

jurisdiction.”  S. Rep. No. 96-74, at 17 (1979).  However, “[t]he Senate 

recede[d] from its proposal to amend the Federal Rules of Criminal 

Procedure to permit a magistrate to accept guilty pleas in felony cases 

with the consent of the defendant.”  H.R. Conf. Rep. No. 96-444, at 10 

(1979).  Instead, the conferees asked the U.S. Judicial Conference to 

“study the issue.”  Id. 

The Judicial Conference produced two studies, both recommend-

ing against authorizing magistrate judges to accept felony guilty pleas.  

The first highlighted “the sensitivity and critical nature of the guilty 

plea procedure and its close interrelationship with the sentencing func-

tion” and “recommended that no change be made in the current law 

that reserves the function to judges.”  Judicial Conference of the Unit-

ed States, The Federal Magistrates System: Report to the Congress by 

the Judicial Conference of the United States 53 (1981).  The second re-

affirmed that the acceptance of felony guilty pleas “should not be dele-

gated to magistrate judges as a matter of policy, regardless of whether 

the parties consent to the delegation.”  Judicial Conference of the Unit-
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ed States, A Constitutional Analysis of Magistrate Judge Authority 57 

(1993) [hereinafter 1993 Report]. 

If magistrate judges’ “additional duties” already included accept-

ing felony guilty pleas with consent, the Senate would not have needed 

to propose, and then retract, an amendment allowing them to do just 

that.  By judicial decree, then, the Ames Circuit did what Congress 

would not: it effectively amended Rule 11 through an expansive read-

ing of the “additional duties” clause. 

4. Constitutional avoidance compels this reading of 
the FMA. 

It is this Court’s “settled policy to avoid an interpretation of a 

federal statute that engenders constitutional issues if a reasonable al-

ternative interpretation poses no constitutional question.”  Gomez, 490 

U.S. at 864.  As discussed infra Section II.C, allowing magistrate judg-

es to accept felony guilty pleas would violate the structural safeguards 

of Article III.  Indeed, in shaping the FMA’s contours, “Congress was 

alert to Art. III values concerning the vesting of decisionmaking power 

in magistrates.”  United States v. Raddatz, 447 U.S. 667, 681 (1980). 

But the Court need not reach these constitutional concerns be-

cause a “reasonable alternative interpretation” — indeed, the best in-

terpretation — of the “additional duties” clause is readily available: to 

the extent the clause permits magistrate judges to participate in the 

felony guilty plea process, that participation is limited to conducting 
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the colloquy and submitting proposed findings and recommendations 

to the district court.  See Raddatz, 447 U.S. at 676 (“Congressional in-

tent, therefore, is unmistakable.  Congress focused on the potential for 

Art. III constraints in permitting a magistrate to make decisions on 

dispositive motions[] . . . , believing that Art. III was satisfied if the ul-

timate adjudicatory determination was reserved to the district court 

judge.” (emphasis added)). 

C. The Structural Safeguards Of Article III Prohibit Mag-
istrate Judges From Accepting Felony Guilty Pleas. 

The Constitution vests “[t]he judicial Power of the United 

States” in “one supreme Court, and in such inferior Courts as the Con-

gress may from time to time ordain and establish.”  U.S. Const. art. III, 

§ 1.  Article III serves as “an inseparable element of the constitutional 

system of checks and balances” that “guarantee[s] . . . judicial impar-

tiality,” N. Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 

58 (1982) (plurality opinion).  This Court has recognized that the struc-

tural protections on the domain of Article III, as distinct from the indi-

vidual right to adjudication before an Article III judge, cannot be 

waived by consent.  Schor, 478 U.S. at 850–51 (concluding that “[t]o 

the extent that [the] structural principle is implicated in a given case, 

the parties cannot by consent cure the constitutional difficulty”). 

In Schor, this Court established the framework for identifying a 

structural violation of Article III.  This determination turns on “[1] the 
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extent to which the essential attributes of judicial power are reserved 

to Article III courts, and, [2] conversely, the extent to which the non–

Article III forum exercises the range of jurisdiction and powers normal-

ly vested only in Article III courts, [3] the origins and importance of the 

right to be adjudicated, and [4] the concerns that drove Congress to de-

part from the requirements of Article III.”  Id. at 851 (internal quota-

tion marks omitted).  

1. Under Schor, allowing magistrate judges to accept 
felony guilty pleas impermissibly infringes upon 
Article III. 

Magistrate judge acceptance of felony guilty pleas runs afoul of 

the first two Schor factors by transferring the functional equivalent of 

the power to preside over an entire felony trial — an “essential attrib-

ute of judicial power” — outside of Article III.  Because this Court has 

“declined to adopt formalistic and unbending rules” in enforcing the 

separation of powers, id. (citing Thomas v. Union Carbide Agric. Prods. 

Co., 473 U.S. 568, 587 (1985)), the Schor factors are applied “with an 

eye to the practical effect[s],” id.  Viewed through this functional lens, 

felony plea acceptance falls squarely within the domain of Article III.  

Given that today’s criminal defendants face “for the most part a system 

of pleas, not a system of trials,” Lafler v. Cooper, 566 U.S. 156, 170 

(2012), plea acceptance has attained critical significance.  At the mo-

ment of acceptance, defendants are adjudicated guilty, see Boykin, 395 

U.S. at 242; J.A. 19 (“You are found guilty at this time.”), they relin-
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quish appellate and habeas corpus rights, see Harden, 758 F.3d at 888; 

and, if the statute in question requires detention upon a finding of 

guilt, they must immediately be placed in custody, see, e.g., United 

States v. McGrann, 927 F. Supp. 2d 279, 281–82, 285 (E.D. Va. 2013) 

(requiring, based on the Fourth Circuit’s erroneous decision in Benton, 

the immediate detention of a defendant after a magistrate judge ac-

cepted his plea).  The effects of plea acceptance thus equal or exceed 

those of an entire felony trial.  And, while the Court’s Article III juris-

prudence “do[es] not admit of easy synthesis,” Northern Pipeline, 458 

U.S. at 91 (Rehnquist, J., concurring in the judgment), the principle 

that non–Article III courts cannot preside over felony trials has become 

axiomatic, see, e.g., Gomez, 490 U.S. at 863; United States v. Dees, 125 

F.3d 261, 267 (5th Cir. 1997) (“One principle . . . has guided much of 

our previous Article III analysis: We doubt that Article III will permit 

a non–Article III judge to preside over a felony trial.”).  Placing the 

functional equivalent of this core responsibility into the hands of a 

non–Article III judge violates Article III under the first two Schor fac-

tors and impermissibly “humble[s] the Judiciary.”  Wellness Int’l Net-

work, Ltd. v. Sharif, 135 S. Ct. 1932, 1945 (2015). 

Likewise, the third Schor factor, examining “[t]he origins and 

importance of the right to be adjudicated,” indicates an Article III 

breach.  Unlike misdemeanor convictions, felony convictions can be 
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punished by life imprisonment or death, 18 U.S.C. § 3559(a)(1) (2012), 

and trigger collateral consequences impacting the right to vote, immi-

gration and removal, firearm ownership, eligibility for military service, 

and more.16  As this Court has long recognized, felony prosecutions im-

plicate particularly weighty constitutional interests; in turn, pleading 

is among the most critical stages in a felony prosecution.  See, e.g., 

Frye, 566 U.S. at 143–44.  Unsurprisingly, then, the Judicial Confer-

ence has concluded that felony plea acceptance falls within the Article 

III heartland.  See, e.g., 1993 Report at 57 (reporting the 1991 Confer-

ence’s conclusion that “judicial duties in certain critical stages of felony 

cases, including accepting guilty pleas . . . are fundamental elements of 

the authority of Article III judges and thus are not appropriate for del-

egation to magistrate judges, regardless of whether or not the defend-

ant consents”). 

Finally, none of the “concerns that drove Congress to depart 

from the requirements of Article III,” as contemplated by the fourth 

Schor factor, justify the interbranch intrusion committed below.  Con-

gress has not authorized, and in fact has prohibited, see supra Section 

II.B, the departure at issue.  Nor has Congress provided any evidence 

of specialized concerns to justify vesting the felony plea acceptance 

                                            
16 Dep’t of Justice, Federal Statutes Imposing Collateral Consequences 
upon Conviction (2006), http://www.justice.gov/sites/default/files/ 
pardon/legacy/2006/11/13/collateral_consequences.pdf.   
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power in magistrate judges.  Even the general efficiency interests that 

underlie the magistrate judge system, see, e.g., Peretz, 501 U.S. at 932, 

cannot justify this trespass upon Article III.  Permitting magistrate 

judges to hear Rule 11 plea colloquies has already brought significant 

efficiency gains.   Adding the authority to accept the plea would yield 

only a marginal increase in efficiency while triggering a significant es-

calation of constitutional concerns.  Even if withholding plea ac-

ceptance authority from magistrate judges could give some defendants 

a “dry run” of their plea proceedings, see Benton, 523 F.3d at 432, the 

potential for redundant proceedings is inherent to all systems that in-

volve mandatory review.  And a “dry run” of a plea colloquy is unlikely 

to be useful to a typical defendant.  Thus, the possibility presents no 

serious threat to efficiency sufficient to justify the displacement of fun-

damental responsibilities of the Article III judiciary.  

Under Schor, then, the acceptance of felony guilty pleas by mag-

istrate judges violates Article III.  To be sure, party consent can some-

times suggest that Article III has not been breached, but only “so long 

as Article III courts retain supervisory authority over the process.”  

Wellness, 135 S. Ct. at 1944.  Here, however, the requisite supervision 

is lacking, see infra Section II.C.2, leaving intact the serious constitu-

tional concerns unveiled by the Schor factors.  The law is clear that 

when the Article III judiciary loses its “total control and jurisdiction” 
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over the actions of a magistrate judge, Raddatz, 447 U.S. at 681, the 

congressional experiment displacing Article III ceases to be legitimate.  

Such a failure of oversight has taken place here.  

2. Supervision by district courts is inadequate in this 
context and therefore does not remedy the Article 
III violation. 

Permitting magistrate judges to accept felony guilty pleas would 

empower them to irreversibly raise the burden for withdrawing such 

pleas, thereby unilaterally depriving the defendant of a procedural 

right.  Rule 11(d), which has governed the withdrawal of pleas since 

2002, establishes a stark dichotomy: prior to the acceptance of a plea 

by the court, a defendant may withdraw the plea “for any reason or no 

reason”; after acceptance, however, a defendant can withdraw only if a 

plea agreement is rejected or upon demonstration of “a fair and just 

reason.”  Fed. R. Crim. P. 11(d).  Acceptance of a plea by a magistrate 

judge would permanently shift the proceedings into the “good cause” 

universe — and no amount of “review” or “supervision” by the district 

judge could restore the defendant’s right to withdraw for any reason. 

In this respect, plea acceptance differs critically from the gener-

ally accepted practice of magistrate judges presiding over plea collo-

quies, which do not involve automatic, irrevocable shifting of a defend-

ant’s burden and can be adequately reviewed by scrutiny of the record.  

See, e.g., Reyna-Tapia, 328 F.3d at 1118–21; Dees, 125 F.3d at 263–69; 

United States v. Williams, 23 F.3d 629, 632–34 (2d Cir. 1994).  Because 
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they failed to grasp the import of this distinction, the two circuits that 

have permitted magistrate judges to accept guilty pleas since the 

amendment of Rule 11(d) erred in their Article III analysis by neglect-

ing to examine the adequacy of review for plea acceptances, as opposed 

to plea colloquies.  See Benton, 523 F.3d at 431–32; United States v. 

Woodard, 387 F.3d 1329, 1333–34 (11th Cir. 2004).  The only other cir-

cuit to permit plea acceptance by magistrate judges did so prior to the 

Rule 11(d) amendment, and consequently also omitted the relevant su-

pervision inquiry.  See United States v. Ciapponi, 77 F.3d 1247, 1249–

52 (10th Cir. 1996).  Unlike the regimes upheld by this Court as involv-

ing sufficient supervision because of the availability of a district judge 

“waiting in the wings, fully able to correct errors,” Peretz, 501 U.S. at 

938 (quoting Raddatz, 447 U.S. at 686 (Blackmun, J., concurring)); see, 

e.g., Schor, 478 U.S. at 855, permitting magistrate judges to accept fel-

ony guilty pleas would endow them with the final authority to deprive 

a defendant of critical procedural rights at a dispositive moment, via a 

decision made outside the control of the district judge.  Such a scheme 

is constitutionally unviable. 

For the foregoing reasons, this Court should, at minimum, re-

verse the Ames Circuit and remand with instructions to direct the dis-

trict court to grant Bloom’s motion to withdraw. 
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CONCLUSION 

The judgment of the Ames Circuit should be reversed. 
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 APPENDIX 

1. U.S. Const. Art. III provides in pertinent part: 
 
Section 1. 
The judicial Power of the United States, shall be vested in one supreme 
Court, and in such inferior Courts as the Congress may from time to 
time ordain and establish. The Judges, both of the supreme and inferi-
or Courts, shall hold their Offices during good Behaviour, and shall, at 
stated Times, receive for their Services, a Compensation, which shall 
not be diminished during their Continuance in Office. 
 
Section 2. 
The judicial Power shall extend to all Cases, in Law and Equity, aris-
ing under this Constitution, the Laws of the United States, and Trea-
ties made, or which shall be made, under their Authority; . . . 
 
. . . . 
 
2. U.S. Const. Amend. V provides: 
 
 No person shall be held to answer for a capital, or otherwise in-
famous crime, unless on a presentment or indictment of a Grand Jury, 
except in cases arising in the land or naval forces, or in the Militia, 
when in actual service in time of War or public danger; nor shall any 
person be subject for the same offense to be twice put in jeopardy of life 
or limb; nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for public use, 
without just compensation. 
 
3. U.S. Const. Amend. XIV, Section 1 provides: 
 
 All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. 
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4. 10 U.S.C. § 652 (2012) provides in pertinent part:  
 
Notice to Congress of proposed changes in units, assignments, 
etc. to which female members may be assigned 
 
(a) Rule for ground combat personnel policy.— 
 

(1) If the Secretary of Defense proposes to make any change de-
scribed in paragraph (2)(A) or (2)(B) to the ground combat exclu-
sion policy or proposes to make a change described in paragraph 
(2)(C), the Secretary shall, not less than 30 calendar days before 
such change is implemented, submit to Congress a report 
providing notice of the proposed change. 

 
(2) A change referred to in paragraph (1) is a change that— 

 
(A) closes to female members of the armed forces any cat-
egory of unit or position that at that time is open to ser-
vice by such members; 

 
(B) opens to service by female members of the armed forc-
es any category of unit or position that at that time is 
closed to service by such members; or 

 
(C) opens or closes to the assignment of female members 
of the armed forces any military career designator as de-
scribed in paragraph (6). 

 
(3) The Secretary shall include in any report under paragraph 

(1)— 
 

(A) a detailed description of, and justification for, the proposed 
change; and 

 
(B) a detailed analysis of legal implication of the proposed 
change with respect to the constitutionality of the application of 
the Military Selective Service Act (50 App. U.S.C. 451 et seq.) 
[The Military Selective Service Act was reclassified and renum-
bered as chapter 49 of this title, see 50 U.S.C.A. § 3801 et seq.] 
to males only. 

 
(4) In this subsection, the term “ground combat exclusion policy” 
means the military personnel policies of the Department of De-
fense and the military departments, as in effect on October 1, 
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1994, by which female members of the armed forces are restrict-
ed from assignment to units and positions below brigade level 
whose primary mission is to engage in direct combat on the 
ground. 

 
. . . . 
 
5. 18 U.S.C. 3401 (2012) provides: 
 
Misdemeanors; application of probation laws 
 
(a) When specially designated to exercise such jurisdiction by the dis-
trict court or courts he serves, any United States magistrate judge 
shall have jurisdiction to try persons accused of, and sentence persons 
convicted of, misdemeanors committed within that judicial district. 
 
(b) Any person charged with a misdemeanor, other than a petty offense 
may elect, however, to be tried before a district judge for the district in 
which the offense was committed. The magistrate judge shall carefully 
explain to the defendant that he has a right to trial, judgment, and 
sentencing by a district judge and that he may have a right to trial by 
jury before a district judge or magistrate judge. The magistrate judge 
may not proceed to try the case unless the defendant, after such expla-
nation, expressly consents to be tried before the magistrate judge and 
expressly and specifically waives trial, judgment, and sentencing by a 
district judge. Any such consent and waiver shall be made in writing or 
orally on the record. 
 
(c) A magistrate judge who exercises trial jurisdiction under this sec-
tion, and before whom a person is convicted or pleads either guilty or 
nolo contendere, may, with the approval of a judge of the district court, 
direct the probation service of the court to conduct a presentence inves-
tigation on that person and render a report to the magistrate judge 
prior to the imposition of sentence. 
 
(d) The probation laws shall be applicable to persons tried by a magis-
trate judge under this section, and such officer shall have power to 
grant probation and to revoke, modify, or reinstate the probation of 
any person granted probation by a magistrate judge. 
 
(e) Proceedings before United States magistrate judges under this sec-
tion shall be taken down by a court reporter or recorded by suitable 
sound recording equipment. For purposes of appeal a copy of the record 
of such proceedings shall be made available at the expense of the Unit-
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ed States to a person who makes affidavit that he is unable to pay or 
give security therefor, and the expense of such copy shall be paid by 
the Director of the Administrative Office of the United States Courts. 
 
(f) The district court may order that proceedings in any misdemeanor 
case be conducted before a district judge rather than a United States 
magistrate judge upon the court's own motion or, for good cause shown, 
upon petition by the attorney for the Government. Such petition should 
note the novelty, importance, or complexity of the case, or other perti-
nent factors, and be filed in accordance with regulations promulgated 
by the Attorney General. 
 
(g) The magistrate judge may, in a petty offense case involving a juve-
nile, exercise all powers granted to the district court under chapter 403 
of this title. The magistrate judge may, in the case of any misdemean-
or, other than a petty offense, involving a juvenile in which consent to 
trial before a magistrate judge has been filed under subsection (b), ex-
ercise all powers granted to the district court under chapter 403 of this 
title. For purposes of this subsection, proceedings under chapter 403 of 
this title may be instituted against a juvenile by a violation notice or 
complaint, except that no such case may proceed unless the certifica-
tion referred to in section 5032 of this title has been filed in open court 
at the arraignment. 
 
(h) The magistrate judge shall have power to modify, revoke, or termi-
nate supervised release of any person sentenced to a term of super-
vised release by a magistrate judge. 
 
(i) A district judge may designate a magistrate judge to conduct hear-
ings to modify, revoke, or terminate supervised release, including evi-
dentiary hearings, and to submit to the judge proposed findings of fact 
and recommendations for such modification, revocation, or termination 
by the judge, including, in the case of revocation, a recommended dis-
position under section 3583(e) of this title. The magistrate judge shall 
file his or her proposed findings and recommendations. 
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6.  18 U.S.C. 3559 (2012) provides in pertinent part: 
 
(a) Classification.--An offense that is not specifically classified by a let-
ter grade in the section defining it, is classified if the maximum term of 
imprisonment authorized is-- 
 

(1) life imprisonment, or if the maximum penalty is death, as a 
Class A felony; 

 
(2) twenty-five years or more, as a Class B felony; 

 
(3) less than twenty-five years but ten or more years, as a Class 
C felony; 

 
(4) less than ten years but five or more years, as a Class D felo-
ny; 

 
(5) less than five years but more than one year, as a Class E fel-
ony; 

 
(6) one year or less but more than six months, as a Class A mis-
demeanor; 

 
(7) six months or less but more than thirty days, as a Class B 
misdemeanor; 

 
(8) thirty days or less but more than five days, as a Class C mis-
demeanor; or 

 
(9) five days or less, or if no imprisonment is authorized, as an 
infraction. 

 
(b) Effect of classification.—Except as provided in subsection (c), an of-
fense classified under subsection (a) carries all the incidents assigned 
to the applicable letter designation, except that the maximum term of 
imprisonment is the term authorized by the law describing the offense. 
 
. . . 
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7. 28 U.S.C. § 636 (1970) (current version at 28 U.S.C. § 636 (2012)) 
provided in pertinent part: 
 
Jurisdiction and Powers.  
 
. . . .  
 
(b) Any district court of the United States, by the concurrence of a ma-
jority of all the judges of such district court, may establish rules pur-
suant to which any full-time United States magistrate, or, where there 
is no full-time magistrate reasonably available, any part-time magis-
trate specially designated by the court, may be assigned within the ter-
ritorial jurisdiction of such court such additional duties as are not in-
consistent with the Constitution and laws of the United States. The 
additional duties authorized by rule may include, but are not restricted 
to—  
 

(1) service as a special master in an appropriate civil action, 
pursuant to the applicable provisions of this title and the Feder-
al Rules of Civil Procedure for the United States district courts;  

 
(2) assistance to a district judge in the conduct of pretrial or dis-
covery proceedings in civil or criminal actions; and  

 
(3) preliminary review of applications for post-trial relief made 
by individuals convicted of criminal offenses, and submission of 
a report and recommendations to facilitate the decision of the 
district judge having jurisdiction over the case as to whether 
there should be a hearing. 

 
. . . . 
 
8. 28 U.S.C. § 636 (2012) provides in pertinent part: 
 
Jurisdiction, powers, and temporary assignment 
 
(a) Each United States magistrate judge serving under this chapter 
shall have within the district in which sessions are held by the court 
that appointed the magistrate judge, at other places where that court 
may function, and elsewhere as authorized by law— 
 

(1) all powers and duties conferred or imposed upon United 
States commissioners by law or by the Rules of Criminal Proce-
dure for the United States District Courts; 
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(2) the power to administer oaths and affirmations, issue orders 
pursuant to section 3142 of title 18 concerning release or deten-
tion of persons pending trial, and take acknowledgements, affi-
davits, and depositions; 

 
(3) the power to conduct trials under section 3401, title 18, Unit-
ed States Code, in conformity with and subject to the limitations 
of that section; 

 
(4) the power to enter a sentence for a petty offense; and 

 
(5) the power to enter a sentence for a class A misdemeanor in a 
case in which the parties have consented. 

 
(b)(1) Notwithstanding any provision of law to the contrary— 
 

(A) a judge may designate a magistrate judge to hear and de-
termine any pretrial matter pending before the court, except a 
motion for injunctive relief, for judgment on the pleadings, for 
summary judgment, to dismiss or quash an indictment or infor-
mation made by the defendant, to suppress evidence in a crimi-
nal case, to dismiss or to permit maintenance of a class action, to 
dismiss for failure to state a claim upon which relief can be 
granted, and to involuntarily dismiss an action. A judge of the 
court may reconsider any pretrial matter under this subpara-
graph (A) where it has been shown that the magistrate judge's 
order is clearly erroneous or contrary to law. 

 
(B) a judge may also designate a magistrate judge to conduct 
hearings, including evidentiary hearings, and to submit to a 
judge of the court proposed findings of fact and recommenda-
tions for the disposition, by a judge of the court, of any motion 
excepted in subparagraph (A), of applications for posttrial [So in 
original. Probably should be “post-trial”.] relief made by individ-
uals convicted of criminal offenses and of prisoner petitions chal-
lenging conditions of confinement. 

 
(C) the magistrate judge shall file his proposed findings and rec-
ommendations under subparagraph (B) with the court and a 
copy shall forthwith be mailed to all parties. 

 
Within fourteen days after being served with a copy, any party may 
serve and file written objections to such proposed findings and recom-
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mendations as provided by rules of court. A judge of the court shall 
make a de novo determination of those portions of the report or speci-
fied proposed findings or recommendations to which objection is made. 
A judge of the court may accept, reject, or modify, in whole or in part, 
the findings or recommendations made by the magistrate judge. The 
judge may also receive further evidence or recommit the matter to the 
magistrate judge with instructions. 
 
(2) A judge may designate a magistrate judge to serve as a special mas-
ter pursuant to the applicable provisions of this title and the Federal 
Rules of Civil Procedure for the United States district courts. A judge 
may designate a magistrate judge to serve as a special master in any 
civil case, upon consent of the parties, without regard to the provisions 
of rule 53(b) of the Federal Rules of Civil Procedure for the United 
States district courts. 
 
(3) A magistrate judge may be assigned such additional duties as are 
not inconsistent with the Constitution and laws of the United States. 
 
(4) Each district court shall establish rules pursuant to which the mag-
istrate judges shall discharge their duties. 
 
(c) Notwithstanding any provision of law to the contrary— 
 

(1) Upon the consent of the parties, a full-time United States 
magistrate judge or a part-time United States magistrate judge 
who serves as a full-time judicial officer may conduct any or all 
proceedings in a jury or nonjury civil matter and order the entry 
of judgment in the case, when specially designated to exercise 
such jurisdiction by the district court or courts he serves. Upon 
the consent of the parties, pursuant to their specific written re-
quest, any other part-time magistrate judge may exercise such 
jurisdiction, if such magistrate judge meets the bar membership 
requirements set forth in section 631(b)(1) and the chief judge of 
the district court certifies that a full-time magistrate judge is 
not reasonably available in accordance with guidelines estab-
lished by the judicial council of the circuit. When there is more 
than one judge of a district court, designation under this para-
graph shall be by the concurrence of a majority of all the judges 
of such district court, and when there is no such concurrence, 
then by the chief judge. 

 
(2) If a magistrate judge is designated to exercise civil jurisdic-
tion under paragraph (1) of this subsection, the clerk of court 
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shall, at the time the action is filed, notify the parties of the 
availability of a magistrate judge to exercise such jurisdiction. 
The decision of the parties shall be communicated to the clerk of 
court. Thereafter, either the district court judge or the magis-
trate judge may again advise the parties of the availability of 
the magistrate judge, but in so doing, shall also advise the par-
ties that they are free to withhold consent without adverse sub-
stantive consequences. Rules of court for the reference of civil 
matters to magistrate judges shall include procedures to protect 
the voluntariness of the parties' consent. 

 
(3) Upon entry of judgment in any case referred under para-
graph (1) of this subsection, an aggrieved party may appeal di-
rectly to the appropriate United States court of appeals from the 
judgment of the magistrate judge in the same manner as an ap-
peal from any other judgment of a district court. The consent of 
the parties allows a magistrate judge designated to exercise civil 
jurisdiction under paragraph (1) of this subsection to direct the 
entry of a judgment of the district court in accordance with the 
Federal Rules of Civil Procedure. Nothing in this paragraph 
shall be construed as a limitation of any party's right to seek re-
view by the Supreme Court of the United States. 

 
(4) The court may, for good cause shown on its own motion, or 
under extraordinary circumstances shown by any party, vacate 
a reference of a civil matter to a magistrate judge under this 
subsection. 

 
(5) The magistrate judge shall, subject to guidelines of the Judi-
cial Conference, determine whether the record taken pursuant 
to this section shall be taken by electronic sound recording, by a 
court reporter, or by other means. 

 
(d) The practice and procedure for the trial of cases before officers serv-
ing under this chapter shall conform to rules promulgated by the Su-
preme Court pursuant to section 2072 of this title. 
 
. . . . 
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9. 50 U.S.C. § 3801 (2012) provides in pertinent part:  
 
Short title; Congressional declaration of policy 
 
(a) This Act may be cited as the “Military Selective Service Act”. 
 
(b) The Congress declares that an adequate armed strength must be 
achieved and maintained to insure the security of this Nation. 
 
(c) The Congress further declares that in a free society the obligations 
and privileges of serving in the armed forces and the reserve compo-
nents thereof should be shared generally, in accordance with a system 
of selection which is fair and just, and which is consistent with the 
maintenance of an effective national economy. 
 
(d) The Congress further declares, in accordance with our traditional 
military policy as expressed in the National Defense Act of 1916, as 
amended, that it is essential that the strength and organization of the 
National Guard, both Ground and Air, as an integral part of the first 
line defenses of this Nation, be at all times maintained and assured. 
 
To this end, it is the intent of the Congress that whenever Congress 
shall determine that units and organizations are needed for the na-
tional security in excess of those of the Regular components of the 
Ground Forces and the Air Forces, and those in active service under 
this chapter, the National Guard of the United States, both Ground 
and Air, or such part thereof as may be necessary, together with such 
units of the Reserve components as are necessary for a balanced force, 
shall be ordered to active Federal service and continued therein so long 
as such necessity exists. 
 
(e) The Congress further declares that adequate provision for national 
security requires maximum effort in the fields of scientific research 
and development, and the fullest possible utilization of the Nation's 
technological, scientific, and other critical manpower resources. 
 
(f) The Congress further declares that the Selective Service System 
should remain administratively independent of any other agency, in-
cluding the Department of Defense. 
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10. 50 U.S.C. § 3802 (2012) provides: 
 
Registration 
 
(a) Except as otherwise provided in this chapter, it shall be the duty of 
every male citizen of the United States, and every other male person 
residing in the United States, who, on the day or days fixed for the first 
or any subsequent registration, is between the ages of eighteen and 
twenty-six, to present himself for and submit to registration at such 
time or times and place or places, and in such manner, as shall be de-
termined by proclamation of the President and by rules and regula-
tions prescribed hereunder. The provisions of this section shall not be 
applicable to any alien lawfully admitted to the United States as a 
nonimmigrant under section 1101(a)(15) of Title 8, for so long as he 
continues to maintain a lawful nonimmigrant status in the United 
States. 
 
(b) Regulations prescribed pursuant to subsection (a) may require that 
persons presenting themselves for and submitting to registration un-
der this section provide, as part of such registration, such identifying 
information (including date of birth, address, and social security ac-
count number) as such regulations may prescribe. 
 
11. 50 U.S.C. § 3811 (2012) provides in pertinent part: 
 
Offenses and penalties 
 
(a) In general 
 
Any member of the Selective Service System or any other person 
charged as herein provided with the duty of carrying out any of the 
provisions of this chapter, or the rules or regulations made or direc-
tions given thereunder, who shall knowingly fail or neglect to perform 
such duty, and any person charged with such duty, or having and exer-
cising any authority under said chapter, rules, regulations, or direc-
tions who shall knowingly make, or be a party to the making, of any 
false, improper, or incorrect registration, classification, physical or 
mental examination, deferment, induction, enrollment, or muster, and 
any person who shall knowingly make, or be a party to the making, of 
any false statement or certificate regarding or bearing upon a classifi-
cation or in support of any request for a particular classification, for 
service under the provisions of this chapter, or rules, regulations, or 
directions made pursuant thereto, or who otherwise evades or refuses 
registration or service in the armed forces or any of the requirements 
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of this chapter, or who knowingly counsels, aids, or abets another to 
refuse or evade registration or service in the armed forces or any of the 
requirements of this chapter, or of said rules, regulations, or directions, 
or who in any manner shall knowingly fail or neglect or refuse to per-
form any duty required of him under or in the execution of this chap-
ter, or rules, regulations, or directions made pursuant to this chapter, 
or any person or persons who shall knowingly hinder or interfere or at-
tempt to do so in any way, by force or violence or otherwise, with the 
administration of this chapter or the rules or regulations made pursu-
ant thereto, or who conspires to commit any one or more of such of-
fenses, shall, upon conviction in any district court of the United States 
of competent jurisdiction, be punished by imprisonment for not more 
than five years or a fine of not more than $10,000, or by both such fine 
and imprisonment, or if subject to military or naval law may be tried 
by court martial, and, on conviction, shall suffer such punishment as a 
court martial may direct. No person shall be tried by court martial in 
any case arising under this chapter unless such person has been actu-
ally inducted for the training and service prescribed under this chapter 
or unless he is subject to trial by court martial under laws in force pri-
or to June 24, 1948. 
 
. . . . 
 
(c) Expeditious prosecution by Department of Justice 
 
The Department of Justice shall proceed as expeditiously as possible 
with a prosecution under this section, or with an appeal, upon the re-
quest of the Director of Selective Service System or shall advise the 
House of Representatives and the Senate in writing the reasons for its 
failure to do so. 
 
(d) Statute of limitations 
 
No person shall be prosecuted, tried, or punished for evading, neglect-
ing, or refusing to perform the duty of registering imposed by section 
3802 of this title unless the indictment is found within five years next 
after the last day before such person attains the age of twenty-six, or 
within five years next after the last day before such person does per-
form his duty to register, whichever shall first occur. 
 
(e) Information furnished for purpose of enforcement 
 
The President may require the Secretary of Health and Human Ser-
vices to furnish to the Director, from records available to the Secretary, 
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the following information with respect to individuals who are members 
of any group of individuals required by a proclamation of the President 
under section 3802 of this title to present themselves for and submit to 
registration under such section: name, date of birth, social security ac-
count number, and address. Information furnished to the Director by 
the Secretary under this subsection shall be used only for the purpose 
of the enforcement of this Act. 
 
(f) Assistance provided under Title IV of the Higher Education 
Act of 1965; failure to register; statement of compliance 
 

(1) Except as provided in subsection (g), any person who is re-
quired under section 3802 of this title to present himself for and 
submit to registration under such section and fails to do so in 
accordance with any proclamation issued under such section, or 
in accordance with any rule or regulation issued under such sec-
tion, shall be ineligible for any form of assistance or benefit pro-
vided under title IV of the Higher Education Act of 1965. 

 
(2) In order to receive any grant, loan, or work assistance under 
title IV of the Higher Education Act of 1965 (20 U.S.C. 1070 et 
seq.) [See, 20 U.S.C. 1070 et seq., and 42 U.S.C.A. § 2751.], a 
person who is required under section 3802 of this title to present 
himself for and submit to registration under such section shall 
file with the institution of higher education which the person in-
tends to attend, or is attending, a statement of compliance with 
section 3802 of this title and regulations issued thereunder. 

 
(3) The Secretary of Education, in agreement with the Director, 
shall prescribe methods for verifying such statements of compli-
ance filed pursuant to paragraph (2). Such methods may include 
requiring institutions of higher education to provide a list to the 
Secretary of Education or to the Director of persons who have 
submitted such statements of compliance. 

 
(4) The Secretary of Education, in consultation with the Direc-
tor, shall issue regulations to implement the requirements of 
this subsection. Such regulations shall provide that any person 
to whom the Secretary of Education proposes to deny assistance 
or benefits under title IV [See, 20 U.S.C.A. § 1070 et seq., and 42 
U.S.C.A. § 2751 et seq.] for failure to meet the registration re-
quirements of section 3802 of this title and regulations issued 
thereunder shall be given notice of the proposed denial and shall 
have a suitable period (of not less than thirty days) after such 
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notice to provide the Secretary with information and materials 
establishing that he has complied with the registration require-
ment under section 3802 of this title. Such regulations shall also 
provide that the Secretary may afford such person an opportuni-
ty for a hearing to establish his compliance or for any other pur-
pose. 

 
. . . . 
 
12. Federal Rule of Criminal Procedure 11 provides in pertinent part:  
 
Pleas  
 
(a) Entering a Plea. 
 
(1) In General. A defendant may plead not guilty, guilty, or (with the 
court's consent) nolo contendere. 
 
(2) Conditional Plea. With the consent of the court and the govern-
ment, a defendant may enter a conditional plea of guilty or nolo con-
tendere, reserving in writing the right to have an appellate court re-
view an adverse determination of a specified pretrial motion. A de-
fendant who prevails on appeal may then withdraw the plea. 
 
. . . . 
 
(d) Withdrawing a Guilty or Nolo Contendere Plea. A defendant may 
withdraw a plea of guilty or nolo contendere: 
 
(1) before the court accepts the plea, for any reason or no reason; or 
 
(2) after the court accepts the plea, but before it imposes sentence if: 
 
(A) the court rejects a plea agreement under 11(c)(5); or 
 
(B) the defendant can show a fair and just reason for requesting the 
withdrawal. 
 
. . . . 
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13. Federal Rule of Criminal Procedure 59 provides:  
 
Matters Before a Magistrate Judge 
 
(a) Nondispositive Matters. A district judge may refer to a magistrate 
judge for determination any matter that does not dispose of a charge or 
defense. The magistrate judge must promptly conduct the required 
proceedings and, when appropriate, enter on the record an oral or writ-
ten order stating the determination. A party may serve and file objec-
tions to the order within 14 days after being served with a copy of a 
written order or after the oral order is stated on the record, or at some 
other time the court sets. The district judge must consider timely ob-
jections and modify or set aside any part of the order that is contrary 
to law or clearly erroneous. Failure to object in accordance with this 
rule waives a party's right to review. 
 
(b) Dispositive Matters. 
 

(1) Referral to Magistrate Judge. A district judge may refer to a 
magistrate judge for recommendation a defendant's motion to 
dismiss or quash an indictment or information, a motion to sup-
press evidence, or any matter that may dispose of a charge or 
defense. The magistrate judge must promptly conduct the re-
quired proceedings. A record must be made of any evidentiary 
proceeding and of any other proceeding if the magistrate judge 
considers it necessary. The magistrate judge must enter on the 
record a recommendation for disposing of the matter, including 
any proposed findings of fact. The clerk must immediately serve 
copies on all parties. 

 
(2) Objections to Findings and Recommendations. Within 14 
days after being served with a copy of the recommended disposi-
tion, or at some other time the court sets, a party may serve and 
file specific written objections to the proposed findings and rec-
ommendations. Unless the district judge directs otherwise, the 
objecting party must promptly arrange for transcribing the rec-
ord, or whatever portions of it the parties agree to or the magis-
trate judge considers sufficient. Failure to object in accordance 
with this rule waives a party's right to review. 

 
(3) De Novo Review of Recommendations. The district judge 
must consider de novo any objection to the magistrate judge's 
recommendation. The district judge may accept, reject, or modify 
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the recommendation, receive further evidence, or resubmit the 
matter to the magistrate judge with instructions. 

 
14. Federal Rule of Civil Procedure 72 provides:  
 
Magistrate Judges: Pretrial Order 
 
(a) Nondispositive Matters. When a pretrial matter not dispositive of a 
party's claim or defense is referred to a magistrate judge to hear and 
decide, the magistrate judge must promptly conduct the required pro-
ceedings and, when appropriate, issue a written order stating the deci-
sion. A party may serve and file objections to the order within 14 days 
after being served with a copy. A party may not assign as error a defect 
in the order not timely objected to. The district judge in the case must 
consider timely objections and modify or set aside any part of the order 
that is clearly erroneous or is contrary to law. 
 
(b) Dispositive Motions and Prisoner Petitions. 
 

(1) Findings and Recommendations. A magistrate judge must 
promptly conduct the required proceedings when assigned, 
without the parties' consent, to hear a pretrial matter disposi-
tive of a claim or defense or a prisoner petition challenging the 
conditions of confinement. A record must be made of all eviden-
tiary proceedings and may, at the magistrate judge's discretion, 
be made of any other proceedings. The magistrate judge must 
enter a recommended disposition, including, if appropriate, pro-
posed findings of fact. The clerk must promptly mail a copy to 
each party. 

 
(2) Objections. Within 14 days after being served with a copy of 
the recommended disposition, a party may serve and file specific 
written objections to the proposed findings and recommenda-
tions. A party may respond to another party's objections within 
14 days after being served with a copy. Unless the district judge 
orders otherwise, the objecting party must promptly arrange for 
transcribing the record, or whatever portions of it the parties 
agree to or the magistrate judge considers sufficient. 

 
(3) Resolving Objections. The district judge must determine de 
novo any part of the magistrate judge's disposition that has been 
properly objected to. The district judge may accept, reject, or 
modify the recommended disposition; receive further evidence; 
or return the matter to the magistrate judge with instructions. 
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15. Local Rule 52.1 of the United States District Court for the District 
of Ames provides in pertinent part: 
 
Assignment of Matters to Magistrate Judges 
 
(a) Automatic References 
 
The Clerk of Court shall refer the following matters to a Magistrate 
Judge upon filing: 
 

(1) all pretrial motions for hearing and determination in accord-
ance with the provisions of Federal Rule of Civil Procedure 72, 
with the exception of motions for injunctive relief, for judgment 
on the pleadings, for summary judgment, to dismiss, to remand, 
to permit maintenance of a class action, to dismiss for failure to 
state a claim upon which relief can be granted, to involuntarily 
dismiss an action, motions in limine regarding evidentiary mat-
ters, and for extensions of time with regard to matters pending 
before a District Judge; 

 
(2) all so-called “prisoner petitions” (e.g., petitions or complaints 
filed pursuant to 28 U.S.C. §§ 1331, 2241, and 2254 or 42 U.S.C. 
§ 1983), which are filed by inmates during confinement; 

 
(3) all requests for judicial review of a decision of the Commis-
sioner of Social Security under Section 205(g) of the Social Secu-
rity Act (42 U.S.C. § 405(g)); 

 
(4) all misdemeanor offenses occurring within the District of 
Ames which are prosecuted by criminal complaint; and 

 
(5) all supplemental proceedings to discover assets and aid exe-
cution of judgments in civil cases pursuant to Federal Rule of 
Civil Procedure 69 

 
(b) Authorized References 
 
With the consent of the parties, a Magistrate Judge is authorized to: 
 

(1) conduct voir dire and select petit juries for the District Court; 
and 
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(2) accept guilty pleas in felony cases, order presentence investi-
gation reports, and file reports and recommendations with the 
District Court. 

 
(c) Selected References 
 
All other civil or criminal matters will be referred by a District Judge 
to a Magistrate Judge on a case-by-case basis. 
 


