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ARGUMENT 

I.  A CONVICTION FOR AMES’S INTENTIONAL THIRD-
DEGREE ASSAULT IS AN AGGRAVATED FELONY 
BECAUSE IT IS A CRIME OF VIOLENCE. 

Congress defined “crime of violence” using a common-law 

term: “use of physical force.” See United States v. Castleman, 134 S. Ct. 

1405, 1413 (2014). In doing so, Congress did not indicate an intent to 

discard this phrase’s well-settled, common-law meaning. Applying 

“common sense” instead of the law, inventing limiting principles 

foreclosed by precedent, and imagining exaggerated hypotheticals, 

Appellee demands that this Court immunize her from the 

consequences of her actions by defining “use of physical force” as 

“violent force.” But because a conviction under Ames Revised Statute 

§ 603-42(1) requires a “use of physical force” that satisfies both the 

common-law and “violent force” definitions of the phrase, Appellee’s 

attempts to escape the full weight of the law are ineffectual. Ames’s 

intentional third-degree assault categorically qualifies as a crime of 

violence and is therefore an aggravated felony under the Immigration 

and Nationality Act (“INA”). 

A. The Common-Law Definition of Physical Force 
Both Controls and Decides This Case.  

It is a settled principle of statutory interpretation that “where a 

federal criminal statute uses a common-law term of established 

meaning without otherwise defining it, the general practice is to give 
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that term its common-law meaning.” United States v. Turley, 352 U.S. 

407, 411 (1957). Only in exceptional circumstances — when the 

common-law meaning “plainly do[es] not fit” and “produce[s] nonsense” 

— should courts seek alternative definitions. Johnson v. United States, 

559 U.S. 133, 139–40 (2010) (quoting Gonzales v. Oregon, 546 U.S. 243, 

282 (2006) (Scalia, J., dissenting)). Because no such circumstances 

exist here, this Court should apply the common-law definition of “use 

of physical force.” 

The Supreme Court has only departed from the common-law 

definition of “use of physical force” once, when construing “violent 

felony” in the Armed Career Criminal Act, 18 U.S.C. § 924(e)(2)(B). See 

Johnson, 559 U.S. at 138. There, the Court held it “unlikely that 

Congress would select[,] as a term of art defining [felonies,] a phrase 

that the common law . . . [used] in its definition of a misdemeanor.” Id. 

at 142. In sharp contrast to § 924(e)(2)(B), 18 U.S.C § 16(a) — the 

statute at issue in this case — includes no categorical sentencing 

restrictions, 18 U.S.C. § 16(a). Appellee’s attempts to trivialize this 

distinction are unavailing. Despite her claims, Appellee’s Br. at 15, 

§ 924(e)(2)(B) expressly excludes all misdemeanors. Federal definitions 

of crimes control in Title 18. See Lopez v. Gonzales, 549 U.S. 47, 57–58 

(2006). Federal misdemeanors are crimes punishable by a term of 

imprisonment of one year or less, while federal felonies are punishable 
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by more than one year. See 18 U.S.C. § 3559(a) (2012). The ACCA thus 

not only excludes all federal misdemeanors, id. § 924(e)(2)(B), but also 

an array of federal felonies, id. § 921(a)(20) (excluding state-law 

misdemeanors “punishable by a term of imprisonment of two years or 

less”). Section 16’s ambit is much broader and so warrants the use of 

the broader, common-law definition.  

 Section 16’s legislative history further demonstrates Congress’s 

intent to employ the common-law definition of physical force. Congress 

explained that the statute was intended for “general application” and 

that § 16(a) would cover a “simple assault.”1 S. Rep. No. 98-225, 307 

(1983), as reprinted in 1984 U.S.C.C.A.N. 3182, 3486–87. Appellee 

insists that Congress could not have meant what it said because 

adopting the common-law definition of physical force in § 16(a) would 

overburden the judicial system and Immigration and Customs 

Enforcement (“ICE”). See Appellee’s Br. at 21. Appellee’s policy 

argument, however, derives from her misreading of a 2011 

Government Accountability Office (“GAO”) report. See Appellee’s Br. at 

21 (stating that the report “found that aliens commit 213,047 assaults 

each year”). That report used the arrest histories of a sample of 

249,000 criminal aliens to estimate that the study’s population had 

been arrested for 213,047 assault-related offenses between 1955 and 

                                                
1 “Simple assault” is “grounded in the common law.” United States v. Delis, 558 F.3d 
177, 180 (2d Cir. 2009). 
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2010. See U.S. Gov’t Accountability Office, GAO-11-187, Criminal 

Alien Statistics: Information on Incarcerations, Arrests, and Costs 

3 (2011). The 213,047 “assault-per-year” figure Appellee touts thus 

includes multiple arrests of the same individuals, arrests that did not 

result in convictions, and convictions that might not have even 

qualified as aggravated felonies. See id. at 18 n.24, 50–55. The actual 

number of aliens who would qualify for deportation under the common-

law definition is therefore but a small fraction of what Appellee claims. 

There is no indication that a holding for the Government would result 

in an overwhelming burden on ICE.  

This Court should give effect to Congress’s intentional use of a 

common-law term of art and recognize common-law force as an 

appropriate fit for § 16(a).2 Despite Appellee’s assertion to the 

contrary, see Appellee’s Br. at 26, adopting the common-law definition 

would resolve this case in favor of the Government, see Castleman, 134 

S. Ct. at 1414 (“[T]he knowing or intentional causation of bodily injury 

necessarily involves the use of [common-law] physical force.”).  

                                                
2 Appellee erroneously states that Hernandez v. United States Attorney General, 513 
F.3d 1336 (11th Cir. 2008), is “obsolete,” Appellee’s Br. at 19; but see United States v. 
Yanes-Cruz, 2015 WL 8538201, at *4 (11th Cir. Dec. 11, 2015) (recognizing that 
“Castleman actually supports the reasoning in Hernandez”). 
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B. Even Under Johnson’s Definition, One Must Use 
“Violent Force” to Intentionally Cause Bodily 
Harm. 

The Johnson Court defined “violent force” as simply “force 

capable of causing physical pain or injury to another person.” 559 U.S. 

at 140. To qualify for conviction under the Ames intentional third-

degree assault statute, an offender must both intend to cause bodily 

harm to another and actually cause bodily harm. See Ames Rev. Stat. 

§ 603-42(1). In the words of Justice Scalia, Johnson’s author, “it is 

impossible to cause bodily injury without using force ‘capable of’ 

producing that result.” Castleman, 134 S. Ct. at 1416–17 (Scalia, J., 

concurring in part and concurring in the judgment). Therefore, as a 

plurality of circuits agree,3 see Appellant’s Br. at 20, even under 

Johnson’s elevated standard, a conviction under the Ames statute 

necessarily “has as an element the use . . . of physical force,” 18 U.S.C. 

§ 16(a). 

Appellee’s attempts to sidestep this reality fall short. She first 

declares that “[f]aithful adherence to the categorical approach” 

requires that the plain text of Ames’s statute explicitly list “use of 

physical force” for such force to constitute one of the statute’s elements. 

Appellee’s Br. at 30. The Supreme Court, however, has foreclosed this 

novel legal theory. See, e.g., Castleman, 134 S. Ct. at 1414 (holding 

                                                
3 Appellee’s claim that a “clear plurality of the courts of appeals” have held otherwise 
relies on concurrences from the Sixth and Eighth Circuits. Appellee’s Br. at 25. 
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that a statute punishing “knowing or intentional causation of bodily 

injury” has as an implicit element the “use of physical force”); Neder v. 

United States, 527 U.S. 1, 22 (1999) (“Congress implicitly incorporated 

. . . [the element] of materiality[] into the statutes at issue.”). 

Appellee next urges this Court to employ “the ingenuity of the 

human mind,” Appellee’s Br. at 26, and consider hypothetical 

violations of the Ames statute ranging from surreptitious poisoning to 

placing a barrier in front of a moving car, Appellee’s Br. at 25. But 

engaging in an exercise of the mind’s ingenuity is precisely what the 

Supreme Court has forbidden: “[O]ur focus on the minimum conduct 

criminalized by the state statute is not an invitation to apply ‘legal 

imagination’ to the state offense.” Moncrieffe v. Holder, 133 S. Ct. 1678, 

1684–85 (2013) (quoting Gonzales v. Duenas-Alvarez, 549 U.S. 183, 193 

(2007)). The Court has instead approved only two methods of 

demonstrating a “realistic probability, not a theoretical possibility, 

that [a] State would apply its statute to conduct” that did not involve a 

use of physical force: (1) pointing to one’s own case, or (2) “pointing to 

other cases in which the state[’s] courts in fact did apply the statute in 

the special . . . manner for which [Appellee] argues.” Duenas-Alvarez, 

549 U.S. at 193. Appellee has done neither. See Appellant’s Br. at 17–

18. 
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Instead, Appellee brushes aside a fundamental principle of 

federalism — that federal courts are bound by the interpretation of a 

state statute by that state’s highest court, see Johnson v. Fankell, 520 

U.S. 911, 916 (1997) — and directs this Court to cases from other 

states involving statutes that she mischaracterizes as “encompass[ing] 

the same range of conduct as does the Ames statute.” Appellee’s Br. at 

27–28. In fact, each of these statutes is significantly broader than 

Ames’s. Compare Ames Rev. Stat. § 603-42(1) (requiring “intent” and 

“caus[ation]” of bodily harm), with Conn. Gen. Stat. § 53a-60 (2002) 

(criminalizing both intentionally causing bodily harm and “caus[ing] 

stupor . . . by administering . . . a drug”); 18 Pa. Cons. Stat. 

§ 2701(a)(1) (2012) (emphasis added) (criminalizing “intentionally, 

knowingly or recklessly caus[ing] bodily injury to another”); Tex. Penal 

Code Ann. § 22.04 (West 2015) (emphasis added) (criminalizing 

causing bodily injury “knowingly, or recklessly by omission”). 

Notwithstanding her attempts to circumvent the Supreme Court’s 

analytical proscriptions, Appellee has not satisfied her burden of 

production. Her failure to do so should resolve this case. See, e.g., 

United States v. Carrasco-Tercero, 745 F.3d 192, 197–98 (5th Cir. 2014) 

(holding that an assault conviction was a crime of violence because 

defendant “failed to identify a single case where a New Mexico court 
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ha[d] convicted a[n individual] of aggravated assault based on 

[defendant’s] theory”). 

Nevertheless, even if this Court considers Appellee’s 

hypotheticals, all fit comfortably within the “violent force” framework. 

It is the “intentional availment of force” that renders an act a “use of 

force.” Leocal v. Ashcroft, 543 U.S. 1, 9 (2004). Thus, when an 

individual poisons her victim, “the act of employing poison knowingly 

as a device to cause physical harm” constitutes the use of physical 

force. Castleman, 134 S. Ct. at 1415. Similarly, an individual who 

commits third-degree assault by locking her child in a hot car has 

employed the physical force of the heat against the child. See, e.g., id. 

at 1414–15 (noting that indirectly causing a burn is a use of physical 

force).4 Indeed, accepting Appellee’s argument to the contrary, 

Appellee’s Br. at 26, would produce absurd consequences and require 

the deportation of an alien “who directly injects . . . poison into [a] 

victim’s arm,” but not an alien “who intentionally poisons the food of 

an unwitting victim.” Vargas-Sarmiento v. U.S. Dep’t of Justice, 448 

F.3d 159, 175 (2d Cir. 2008). Congress could not have intended such an 

absurd result. This Court should hold that a conviction for Ames’s 

                                                
4 Appellee suggests that “against” in § 16(a) imports a direct application requirement 
to the statute. See Appellee’s Br. at 26. No court has so held, and for good reason. 
“[A]gainst” means “in opposition to,” The Random House Dictionary of the English 
Language 36 (2d ed. 1987), and merely informs the statute’s mens rea threshold, see 
Leocal, 543 U.S. at 9 (equating § 16(a)’s “use . . . of physical force against the person 
or property of another” with “a higher degree of intent than negligen[ce]”). 
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intentional third-degree assault is a crime of violence and an 

aggravated felony.  

II. THE GOVERNMENT RETAINS ITS AUTHORITY TO 
DETAIN APPELLEE WITHOUT A BOND HEARING. 

The meaning of “when” in 18 U.S.C. § 1226(c) is ambiguous. 

Therefore, in applying the Chevron doctrine, see Chevron, U.S.A., Inc. 

v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842 (1984), this Court 

should proceed to Chevron step two and defer to the interpretation of 

the Board of Immigration Appeals (“BIA”) under Rojas, 23 I. & N. Dec. 

117 (B.I.A. 2001). Appellee’s claims about lenity and surplusage do not 

affect the Government’s authority to detain her without a bond 

hearing. Further, Appellee’s temporary release from custody does not 

violate her due process rights or invalidate the Government’s authority 

to act. This Court should join the majority of circuit and district courts 

that have considered the issue5 and find that the Government retains 

the authority to detain Appellee. 

                                                
5 Contrary to Appellee’s assertions, Appellee’s Br. at 47, most courts that have 
considered the issue have found for the government either by applying Chevron 
deference, employing the loss of authority canon, or doing both. See, e.g., Lora v. 
Shanahan, 804 F.3d 601 (2d Cir. 2015); Olmos v. Holder, 780 F.3d 1313 (10th Cir. 
2015); Sylvain v. U.S. Att’y Gen., 714 F.3d 150 (3d Cir. 2013); Hosh v. Lucero, 680 
F.3d 375 (4th Cir. 2012); Casas v. Devane, No. 15-CV-8112, 2015 WL 7293598, at *2 
(N.D. Ill. Nov. 19, 2015); Hernandez v. Prindle, No. CIV. 15-10-ART, 2015 WL 
1636138, at *8 (E.D. Ky. Apr. 13, 2015); Orozco-Valenzuela v. Holder, No. 1:14 CV 
1669, 2015 WL 1530631, at *9–12 (N.D. Ohio Apr. 6, 2015); Mora-Mendoza v. 
Godfrey, No. 3:13-CV-01747-HU, 2014 WL 326047, at *3–6 (D. Or. Jan. 29, 2014); 
Cisneros v. Napolitano, No. CIV. 13-700 JNE/JJK, 2013 WL 3353939, at *7–9 (D. 
Minn. July 3, 2013). 
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A. The Definition of “When” Is Ambiguous.  

The phrase “when . . . released” in § 1226(c) most naturally 

reads as a condition before which the government may not detain a 

qualifying alien. See 8 U.S.C. § 1226(c). Appellee states that “when” 

unambiguously means “at the time.” Appellee’s Br. at 44 (citing The 

Random House Dictionary of the English Language 2164 (2d ed. 1987)). 

But the same dictionary entry that Appellee references indicates that 

“when” can also mean “upon or after which,” The Random House 

Dictionary of the English Language 2164 (2d ed. 1987), a usage that 

appears routinely in common parlance. To indulge Appellee’s affinity 

for children’s songs, see Appellee’s Br. at 44: The classic Disney theme 

from Pinocchio posits that “[w]hen you wish upon a star, . . . anything 

your heart desires will come to you.” Cliff Edwards, When You Wish 

Upon a Star, on Pinocchio (EMI 1940). The song does not suggest that 

all of what “your heart desires” will appear at the very moment that 

“you wish upon a star.” Rather, the wish is a predicate  

condition — once the wish has been made, the “desires will come to 

you” at some later point. It is this use of the word “when” that applies 

in § 1226(c). See Rojas, 23 I. & N. Dec. at 121. Not only does this 

definition result in a natural reading of the sentence, but it also most 

closely aligns with legislative intent and the practical necessities of the 

nation’s immigration system. See Appellant’s Br. at 42–44. At most, 

Appellee’s preferred definition of “when” indicates that the statute is, 
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indeed, ambiguous. That ambiguity requires this Court to advance to 

step two of the Chevron framework. See Chevron, 467 U.S. at 842. 

Because the BIA’s interpretation is reasonable, the Court must defer to 

that interpretation. See Appellant’s Br. at 38. 

B. Both the Rule of Lenity and the Rule Against 
Surplusage Are Inapposite to This Case. 

The rule of lenity does not override the Chevron deference that 

this Court owes to the BIA’s interpretation. Although courts have 

occasionally extended lenity beyond its typical criminal context into 

deportation cases, see INS v. Cardoza-Fonseca, 480 U.S. 421, 449 

(1987), neither the Supreme Court nor any circuit court has done so 

when applying Chevron, see, e.g., Amador-Palomares v. Ashcroft, 382 

F.3d 864, 868 (8th Cir. 2004) (“[The rule of lenity] does not supplant 

Chevron deference merely because a seemingly harsh outcome may 

result from the [BIA]’s interpretation.”). To fight this broadly accepted 

rule, Appellee points to only a Colorado District Court decision and a 

Supreme Court case with no relation to Chevron deference or 

immigration law. See Appellee’s Br. at 39–41. These citations fail to 

defeat the principle that lenity has no place in Chevron analyses. 

Appellee’s claim that the BIA’s reading of the statute would 

result in surplusage, Appellee’s Br. at 35, is equally unavailing. 

Appellee confuses the word “remove” with “detain” when she asserts 

that the BIA’s interpretation would render meaningless 
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§ 1231(a)(4)(A), Appellee’s Br. at 45, which states that ICE “may not 

remove an alien who is sentenced to imprisonment,” 8 U.S.C. 

§ 1231(a)(4)(A) (2012) (emphasis added). In fact, the BIA’s 

interpretation of § 1226(c) does not affect the meaning of 

§ 1231(a)(4)(A) at all. The interpretation has nothing to do with 

removal of aliens — it only involves detention of aliens before and 

during removal proceedings. See Rojas, 23 I. & N. Dec. at 127. Further, 

the BIA’s interpretation does not eliminate the meaning of 

“when . . . released” in § 1226(c). The phrase performs the important 

function of indicating the point before which the government may not 

take action, thereby preventing potential jurisdictional conflicts 

between the Attorney General and other agencies imprisoning aliens. 

See Baker v. Johnson, 109 F. Supp. 3d 571, 578 (S.D.N.Y. 2015). Under 

the BIA’s interpretation, both § 1231(a)(4)(A) and § 1226(c) retain 

necessary, independent meanings. 

C. The BIA’s Interpretation Comports With Due 
Process. 

  Appellee’s claim that the BIA’s interpretation creates due 

process concerns, see Appellee’s Br. at 48–49, does not hold water. 

Appellee cites only to cases in which an alien’s indefinite detention 

raised constitutional concerns, see Appellee’s Br. at 48, ignoring the 

fact that the length of her detention is not at issue here. Rather, it is 

the length of time between her release and detention that she 
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challenges. See J.A. 1. It cannot be that allowing an alien extra 

freedom, beyond that required by law, somehow violates the Due 

Process Clause. Cf. Demore v. Kim, 538 U.S. 510 (2003) (“Congress 

may make rules as to aliens that would be unacceptable if applied to 

citizens.”). 

As a component of her due process argument, Appellee claims 

the Government must have a “special justification” for detaining a 

qualifying alien after the immediate moment of release from criminal 

custody. See Appellee’s Br. at 48–49. But the cases she cites only 

address the justification needed for the length of detention, not the 

length of time before detention. See Appellee’s Br. at 48. Even so, the 

Government does have a justification for detaining Appellee: the 

statute itself. Congress made a “policy determination that aliens in 

certain categories . . . must be detained without a bond hearing” 

regardless of personal circumstances. Olmos v. Holder, 780 F.3d 1313, 

1322 (10th Cir. 2015); see also Daniel J. Meltzer, Congress, Courts, and 

Constitutional Remedies, 86 Geo. L.J. 2537, 2575 (1998) (“[The] 

interest in preventing removable aliens from absconding is highlighted 

by the Inspector General’s 1996 study[,] . . .  which found that of those 

persons against whom final orders of deportation had been entered, the 

INS removed 94% of those in detention but only 11% of those who were 

not detained.”). Congress’s recidivism concerns are not eliminated by 
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the passage of time after the alien’s release. See Demore, 538 U.S. at 

513 (recognizing that “criminal aliens who are not detained continue to 

engage in crime”) (emphasis added); see also Laura Hickman et al., 

RAND Corp., Deportable Aliens Released from the Los Angeles County 

Jail, at xiii (2005) (finding that deportable aliens in Los Angeles 

County were rearrested, at a minimum, an average of 1.9 times in the 

year after their release). The mandatory detention duty imposed by 

§ 1226(c) retains its importance even when the government does not 

immediately detain that alien. This Court should allow the 

Government to discharge its duty and effectuate congressional intent. 

D. The Loss of Authority Canon Preserves the 
Government’s Duty to Detain Appellee. 

Supreme Court precedent indicates that unless § 1226 provides 

both a “statutory timing provision[]” and a “consequence for 

noncompliance,” the government retains its detention authority even if 

there is a gap between release from criminal custody and the start of 

immigration detention. United States v. James Daniel Good Real Prop., 

510 U.S. 43, 63 (1993); see also Dolan v. United States, 560 U.S. 605, 

611 (2010) (noting that a deadline, without more, does not “deprive a 

judge or other public official of the power to take . . . action . . . if the 

deadline is missed”). Section 1226(c) contains neither element. See 

Appellant’s Br. at 45. Accordingly, the loss of authority canon 

preserves the government’s exclusive power over the aliens categorized 
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in § 1226(c). See Dolan, 560 U.S. at 611–12. Appellee’s claim that 

§ 1226(a) serves as a sanction acting, effectively, as a consequence for 

noncompliance, Appellee’s Br. at 49–50, does not pass muster.  

Appellee substitutes her personal opinion for congressional 

legislation when she claims the BIA may grant her a bond hearing 

under § 1226(a). See Appellee’s Br. at 49–51. She suggests that the 

reversion from the mandatory detention in § 1226(c) is acceptable 

because she would still have to demonstrate that she is not a danger to 

the community and will show up to “any future proceeding.” Appellee’s 

Br. at 52. However, by committing a crime covered by § 1226(c), 

Appellee has, according to Congress, already demonstrated the 

opposite and disqualified herself from receiving an individualized bond 

hearing. See Demore, 538 U.S. at 518–20. Even the Attorney General 

herself cannot grant a bond hearing to an alien who has committed a 

crime under § 1226(c).  

Contrary to what Appellee suggests, see Appellee’s Br. at 49, the 

presence of § 1226(a) does not expand the number of people with 

detention authority over the aliens categorized in § 1226(c). Section 

1226(c) grants oversight authority to the Attorney General, not to 

immigration judges. Even if § 1226(c) did establish a timing 

requirement, it still would not amount to a loss of authority because 

reversion to § 1226(a) is not a consequence for noncompliance with 
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§ 1226(c). See Barnhart v. Peabody Coal Co., 537 U.S. 149, 158 (2003). 

In other words, the default detention scheme set out in § 1226(a), 

though resembling an alternate course of action that would invite an 

immigration judge’s oversight, is inapplicable. Therefore, this Court 

should hold that the loss of authority canon protects the Government’s 

power to mandatorily detain Appellee under § 1226(c). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 17 

CONCLUSION 

 For the foregoing reasons, this Court should reverse the district 

court’s decision and deny Appellee’s petition for writ of habeas corpus. 
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